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INTRODUCTION

The purpose of this thesis is to trace the develop
ment of the recall of judges issue in Arizona as a facet in 
the larger struggle for statehood. So inextricably entwined 
are the questions of the recall of judges and statehood that, 
of necessity, they must be presented simultaneously. Atten
tion will be focussed first on the fight for statehood and 
later on the recall of judges issue in delaying statehood 
until it was ultimately eliminated from the constitution.

Both issues received great impetus from the newly- 
ascendant labor forces which viewed statehood, in general, as 
an emancipation from corporation domination and the recall of 
judges, in particular, as a "declaration of independence." 
Progressives and advocates of the popular government movement 
then sweeping the country saw in these questions the oppor
tunity to render governmental rule into the hands of the 
general public. Astute politicians, ever sensitive to popu
lar clamor, all advocated early statehood. Their individual 
stand on the recall of judges provision, however, *as largely 
determined by whether they thought such a provision would aid 
or hinder statehood. Foremost among Arizona politicians who 
utilized the recall of judges issue to advantage was George 
Wiley Paul Hunt, who was later to become seven-time governor
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of Arizona. .
Chief among those opposing the recall of judges was 

President Taft, whose approval of the Arizona Constitution 
was a requisite for statehood. As early as the summer of 
1910, during the campaign for the election of delegates to the 
Constitutional Convention, conservatives led by Governor 
Richard E. Sloan and Territorial Delegate Ralph A. Cameron 
warned that a liberal constitution with a recall of judges 
provision would not meet with the President’s approval. These 
ominous warnings grew in intensity during the Constitutional 
Convention and the later struggle for ratification of the 
constitution. Even after the constitution had been over
whelmingly approved in the Territory, conservatives warned 
that it would meet with Presidential disapproval.

The growing conflict between these opposing forces 
which culminated in President Taft’s veto will be traced; 
also, the elimination of the provision as a requisite for 
statehood; the subsequent reinsertion of that clause into 
the Arizona Constitution, and the death of the recall as a 
political issue.

The forces, men, and events mentioned above will be 
surveyed historically in an effort to call attention to the 
panorama of conflicting forces, without attempting to give a 
microscopic study of any one facet. The relative importance 
of any one aspect of the subject in this study is determined 
primarily by the extent of its influence, direct or indirect,
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upon the recall of judges issue and statehood.
Attention is called to the extensive use of newspaper 

materials which in some instances were the only available 
source of information. It is to be regretted that the 
Complete Verbatim Reports of the Constitutional Convention of 
1910 were badly mutilated as a result of later revision and 
that the Hunt Collection of newspaper clippings often neg
lected to cite the source and date of its material. In such 
cases, the writer has endeavored to cite footnote references 
as accurately as possible from accompanying material.
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CHAPTER I

PREFACE TO STATEHOOD: EVENTS PRIOR TO 1910

Arizona’s struggle for statehood has aptly been
characterized as a "series of climaxes rivaling the fabri-

1
cations of writers of fiction." In the drawn-out battle for 
statehood

solid opposition, strange alliances with unexpected 
champions, conservative fears of the possibilities 
of Western domination, irritation at the persistence 

• of the demands, and finally complete surrender 
coupled with whole-hearted welcome^

were to play an important part. Although many obstacles were
encountered prior to the passage of the Enabling Act of 1910,
they served only to strengthen the growing determination of
the people of the Territory to achieve statehood. In this
respect, they may be viewed as the remote causes for the later
fervent desire to frame a liberal constitution in which the
recall of judges provision was to figure prominently.

In so far as these events influenced the public
opinion during the last days of the statehood question, they
are important as background material and are presented here

^Howard A. Hubbard, "The Arizona Enabling Act and 
President Taft’s Veto," Pacific Historical Review. Ill 
(September, 1934), 307.

2Ibid.
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as an Introduction.
When the sentiment in behalf of statehood began is

not known, but it is generally agreed that by the middle of
the 1880‘s this sentiment existed. Certainly there had been
a growing feeling in behalf of admission since 1872 when
Richard C. McCormick was appointed Territorial Delegate to
the House of Representatives. Beginning in 1891, some type
of bill for admission was introduced in Congress almost year-

3ly until the Enabling Act of 1910 was passed. "That Arizona
should ‘blaze forth a new star in the galaxy of States’ was
the slogan of every congressional campaign at home and the

4Holy Grail of every delegate in Washington.’*
Desirous of office, Arizona politicians probably were 

among the first to demand statehood. The political and eco
nomic conditions in the Territory offered ample opportunity 
for their propagandizing activities.

Many citizens, aware of the desperate need for trans
portation, hoped that greater amounts of railroad capital 
would he available under statehood. The settlers following 
in the path of the railroads would help furnish a broader 
basis for taxation, which was bearing heavily upon the poorer 
groups because of corporation control of the Territorial

3j. Morris Richards, The Birth of Arizona (Phoenix: 
n.p., 1940), p. 1.

W.H. Robinson, The Story of Arizona (Phoenix:
Berryhill Co., 1919), P. 177.
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5Legislature.
It was freely charged that the Territory was virtu

ally controlled by the large corporations, notably the 
Southern Pacific and Santa Fe railroads and the large mining 
companies. These groups were accused, and the accusations 
were later substantiated, of dodging their share of the taxes 
and of controlling the Territorial Legislature to such an 
extent that it^was impossible for poorer citizens to relieve, 
the situation.

By bestowing bribes and passes where they would do the 
most good, the corporations controlled the legislature. Ef
fective manipulation of the party caucus resulted in the cor
porations* "fixing** local and county elections as well. Such 
activities appear to have been the general rule in the Terri
tory. In the years prior to 1910 the,distinction of being 
the outstanding "legislative fixer" was held jointly by J.J. 
Allen, manager of the United Verde Copper. Company of Jerome,
and Ned Creighton of Phoenix. In fact, Creighton was affeo-

7tionately known as the "Corruption Bureau of Phoenix." :
Whenever the Territorial Legislature met, Mr. Allen 

was invariably among the prominent visitors in Phoenix. His

SHubbard, op. clt., p. 308........... _. ....... . .
^Victor S. Griffith, Jr., "State Regulation of Rail

road and Electric Rates in Arizona to 1925," (Master's 
thesis at the University of Arizona, 1931), Chapter II.

7ibid., p. 18. ^
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visits were usually recorded in the Prescott papers as busi
ness trips to secure "mules" for use in the mines. At no 
time were his business transactions secret, and he frequently
complained that the cost of "mules" was running well over an8
average of twenty-five dollars per head.

Apparently there was little stigma attached to the buy
ing and selling of votes. It was viewed by prominent lobby
ists as a purely business transaction. Years later in an in
terview, Mr. Creighton frankly stated that he had a job to do 
and did it in the only possible way open to him. He is quoted
as saying that the "legislators could not be expected to live

9on the salary the Territory was paying them." -
As a result of such tactics, the continuing efforts 

of the small taxpayers to force the corporations to assume a 
just share of the taxes were in vain.

Proposed measures to increase the corporation taxes 
were consistently tabled or discarded. Of the fifty-nine bills 
unfavorable to the corporation interests introduced into the 
legislature, only three became law, while eleven of fifteen

10
bills introduced favorable to the corporations were enacted. 
During the period 1900-1910, the various Territorial gov
ernors strove to force stringent taxation bills through the

^Griffith, 0£. £it., p. 19. 
9lbid., p. 20.

lOlbid., p. 29.
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Assembly. However, their efforts proved to be unsuccessful.
In view of such corporation control, small taxpayers

were wont to look upon statehood as the solution of their
problems. With the popular election of the governor and
legislators, the public could hope that their interests
rather than those of the corporations would be furthered. In
general the populace appeared to be as convinced as Governor
Myer 0. Zulick that Arizona's progress and prosperity would
be quickened when the disabilities accruing from Territorial11
government were removed.

The corporations had ample reason to oppose state
hood, for it was easier to control the legislature, execu-12
tive and judicial officers in the Territory. Particularly 
did the mining companies fear that statehood would mean in
creased taxation in the form of a bullion tax which they had

13so successfully opposed for so long. The railroads, too, 
were apprehensive lest they should have to pay higher taxes.

On the other hand, laborers, farmers, and small busi
ness men became convinced that only with the attainment of

■^Message of Governor Zulick to the Fifteenth Ter
ritorial Legislature in George H. Kelly, Legislative His
tory of Arizona (Phoenix: Manufacturing Stationers, 1926), 
p. 144.

Arizona Daily Star, October 3> 1906.
■^Victor DeWitt Brannon, "Employers' Liability and 

Workmen's Compensation in Arizona," University of Arizona 
General Bulletin Vol. V, No. 8, Social Science Bulletin 
No. 7 (November 15, 1934), p. 15.
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statehood would the mines and railroads pay their just share 
of taxes.

Aspirations for office and political prestige, more
equitable tax distribution, and government responsible to the
general populace rather than corporate interests were among
the first simple motives lying behind the demand for state- 

14hood.
Eager to secure statehood, citizens of Arizona, act

ing upon their own initiative and without benefit of an 
enabling act, met in a Constitutional Convention in Phoenix 
in 1891. There they framed a constitution later character
ized as an "acme of constitutional atrocities" which was in
corporated into a statehood bill. It provided for the use of 
silver as legal tender without limit "for all debts and obli
gations in this state, any contract to the contrary notwith
standing, " at a time when eastern sentiment was largely 
against free silver. The clause declaring "all natural 
streams and lakes within the boundaries of this State to be 
the property of the State" and that providing for the possi
bility of state aid to railroads and other enterprises were
likewise objectionable in view of the eastern sentiment of 

15that period. The statehood bill in which this constitution
16was incorporated was later rejected by the Senate.

14Hubbard, 0£. cit., p. >08. 
15Ibid.
16John Bittinger Wright, "The Story of Arizona’s
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On November 27* 1893 another statehood convention 
met in Phoenix. Charles W. Wright acted as chairman. Reso
lutions for statehood were drawn up, and a committee with 
Governor Nathan 0. Murphy as chairman was delegated to go to
Washington to lobby for statehood. Their efforts proved 

17unsuccessful.
The recurring protests of the governors of Arizona 

against territorial status form an- unbroken thread in the 
annual reports to the Secretary of the Interior in the 1890*s. 
In 1895 Governor Louis C. Hughes could frankly state that 
the people of the Territory were as a unit in favoring state
hood which they believed was the paramount issue of the day.
He insisted that they had earned.the right to be admitted to
the Union by virtue of their conquest and civilization of the

,

One of the most potent arguments advanced against
- f:'  ̂ • iArizona statehood by some congressional leaders at this time 

was the inability of the people to govern themselves wisely. 
The general lawlessness of the people as well as the Terri
torial debt of $3,000,000 were advanced as examples of

^(cont.} Admission to Statehood” (Manuscript in 
the University of Arizona Library), p. k*

17lbid.
1®L.C, Hughes, Report of the Governor of Arizona to

the Secretary of the Interior ,~T895 (V/ashington: Government:
Printing Office, II95), p. 82. "
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inefficient government. Those most anxious for statehood 
countered with statistics to prove Arizona possessed suffi
cient population and wealth for statehood, as well as an 
efficient government strong enough to cope with all problems. 
In an effort to prove this point, gross exaggerations were 
made, as can be shown below. The figures given in a speech 
by the Honorable Everett E. Ellinwood on November 27, 1893
are compared with the statistics given in the Governor’s

19
Report to the Secretary of the Interior for that year.

TABLE 1
ARIZONA■RESOURCES IN 1893

Ellinwood’s Governor’s
Item Figures Report

Population 80,000 65,000
Acres of pine forest 1,750,000 1,760,000
Miles of irrigation canals 1,000 851
Livestock investment $20,000,000 $3,742,936.65
Taxable property $80,000,000 $28,486,183.00

Governor Benjamin J. Franklin, who felt Arizona held 
more promise than any state heretofore admitted, asked why 
Arizona should be denied statehood after North Dakota, South 
Dakota, Idaho and Wyoming had been admitted. The question of 
statehood was one of right and justice, he insisted, and

mrrm.-
19speeoh of E.E. Ellinwood of Coconino County, No

vember 27* 1893 in a collection of documents and papers on
Statehood, Vol. 21, compiled by Geo. H. Kelly. Hughes, on.
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20
should riot be made the subject of politics.

In a determined effort to keep two western senators 
out of the Senate, the argument was advanced that represen
tation from so sparsely populated an area would be unfair 
in comparison with the vast numbers represented by eastern 
senators. This appears to be a mere subterfuge. The real 
reason was that, in all probability, Arizona would be a Demo
cratic state and send two Democratic senators to Congress,21
thus whittling down the Republican majority in that body.

Apparently Governor Nathan 0. Murphy correctly inter
preted the situation in his Report to the Secretary of the 
Interior in 1899:

Statehood has been denied to Arizona because of sec
tional prejudice, ignorance, imaginary partisan policy, 
and pure selfishness. The latter reason exists in the 
fact that our Eastern brethren are unwilling to divide 
legislative representation in Congress. They refuse to 
grant to their brothers, Americans of the West, who are 
their equal in every respect, the same privileges under the Constitution which they enjoy.22

With the turn of the century, optimism toward early 
statehood rose. This hopeful spirit was engendered in part 
by the Republican party platform adopted on June 20, 1900 in. ' . . i :: . \ - - " - - . - - . ' »

20Benjamln J. Franklin, Report of the Governor of Ari
zona to the^Secretary of the Interior,^Tf9& {Washington:

2lTrue Anthony McGinnis, "The Influence of Organized 
Labor in the Making of the Arizona Constitution" (Master’s 
thesis in the University of Arizona Library, 1931), p. 10.

22#.o. Murphy, Report of the Governor of Arizona to
the Secretary of the Interior t~T899 (V/ashlngton: Government"
Erinting Office, T8$9), p. I79.
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Philadelphia. It favored home rule and the early admission 
to statehood of the Territories of New Mexico, Arizona and 
Oklahoma. In the platforms of 1892 and 1896 the Republi
cans had asserted their approval of the admission of the re
maining territories at the earliest practicable date. But 
not until 1900 was the Republican party’s approval enunci
ated so clearly and forcibly. It was this which enkindled 
new hopes.

The Democrats, too, had specifically advocated state
hood for Arizona in 1892 and 1896 but were not in a position 
to implement their plank. At the Democratic Convention of., 
1900 the Republicans were denounced for their inactivity on 
the statehood question. In turn, the Democrats at their con
vention stated that they also favored home rule for the Ter-

23ritories and the immediate admission to statehood.
While both the political parties at the turn of the 

century were officially advocating the cause of Arizona state 
hood, admission to the Union did not occur until 1912. Con
cerning this situation the American Review of Reviews ob
served that statehood promises continually appeared in the 
convention platforms in the hope of conciliating delegates 
in the national political conventions. The pressure at the 
local end, it continued, was usually applied by those aspir
ing to seats in the Senate and the interests which prompted

^ Congressional Record. 58th Cong*, 2d Sess., Tol.
XX3C7II, Part 6, pp. 5147-48.
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2kthe aspirants.
Early in the 1900’s an unexpected whirlpool of poli

tics aligned an unusual group of champions in behalf of 
statehood for the western Territories. This group was led 
by Senator Matthew S. Quay (Republican of Pennsylvania) who 
was attempting to return to the leadership of the Republican 
Party from which he had been deposed. Senator Joseph B. 
Foraker (Republican of Ohio), then engaged in a bitter con
test with the Hanna faction in the Ohio legislature, became 
his ally. Strengthened by the support of several western and 
southern Democratic senators, they proposed to use the state
hood question to attack the progressive wing of the Republi- 

25can party.
In order to meet Senator,Quay’s compelling arguments 

and insistent proposals in behalf of statehood. Senator Al
bert J. Beveridge (Republican of Indiana), Chairman of the 
Senate Committee on Territories, formed a sub-committee in 
1902 to investigate the resources and general fitness of Ari
zona for statehood.

. Arizona later asserted that the investigation was 
superficial and that the committee had come for the express 
purpose of obtaining adverse criticism. It was alleged that 
Beveridge obtained his information in the record time of

24Editorlal, American Review of Reviews. XLI (March. 
1910), 269. '

25flubbard, op. pit., p. 312.
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three days during which "his eyes rested on desert and cac
tus instead of alfalfa fields and orange groves." It was 
also alleged that "he viewed barren hills and precipitous.
mountains rather than the gold and silver and copper which

26
was being extracted therefrom." In a speech before Con
gress Mark A. Smith, Arizona’s Territorial Delegate, de- . 
nounoed the committee’s activities:

I met the committee— I never could have overtaken it 
— at Phoenix and it remained there one day, the longest 
stop in all its record so far as I know, and "investi
gated" a police judge and some census enumerators, and 

. had an interpreter with them scouring the town to see 
whether some Mexicans could not be found who could not 
speak English, and thus prove valuable witnesses for the 
purpose of the investigation.27

This is the same Mark Smith who had confronted the 
committee before it left for Arizona with the statement that 
the Territories of Arizona and New Mexico had been made the 
"mere whim and caprice of politicians." He had further stated 
that Arizona had been pillaged by the government since 1863 
and had been subjected to a "miserable carpetbag government."

The Beveridge Committee reported that it did not 
favor the admission of Arizona into the Union. Instead it 
recommended the jointure of Arizona and New Mexico to form one

2^Wright, op. cit., p. A.
27Frank C. Lockwood, Pioneer Days in Arizona (New 

York: Macmillan Go., 1932), p. 369.
28lda Flood Dodge, Arizona Under Our Flag (Tucson: 

Arizona Daily Star, 1926), p. 163.
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large state. One of the reasons for this proposals may have
been that the electors of New Mexico were safely Republicans,
while the smaller number of Arizona voters were Democrats.
In the event of jointure, only two, not four, senators would

29be forthcoming from the West and these two. Republican.
If effected, this plan would have constituted a "huge pollt-

30leal gerrymander." However, no Immediate action was taken.
Two years later on April 4, 1904 a bill calling for 

the joint statehood of Arizona and New Mexico, as well as the 
joint statehood of Oklahoma and the Indian Territory, was in
troduced in the House of Representatives by Edwin L. Hamil
ton (Republican of Michigan), Chairman of the House Committee

31on the Territories. If this proposal were adopted, two 
sets of senators would be paired. The union of Oklahoma and 
the Indian Territory would probably produce two Democratic 
senators, while the jointure of Arizona and New Mexico would 
result in the election of two Republican senators. In this 
way, the scales of power In the upper house of Congress would 
remain the same.

Shortly thereafter, 6n April 19, 1904, the bill was 
passed over the emphatic protests of Arizona’s Territorial

29wright, op. cit., p. 5.
3°Murdook, op. cit.. p. 15.
•^Congressional Record. 58th Cong.. 2d Sess.. Vol.

XXXVIII, Part 5, p. 42811



Delegate* This event marked the birth of a new issue in 
the prolonged struggle for Arizona statehood. It was to com
mand attention in Washington and in Arizona for the next two 
and a half years.

Later in his account of "The Fight for Statehood,"
Mark Smith expressed the opinion that:

The most interesting part of the federal legislative 
history of Arizona is found in the determined purpose and 
tireless, and unconscionable methods used to force Ari
zona into a union with New Mexico and admit that con
glomeration of diverse, varied and contradictory inter
ests as a state under the name of New Mexico.33

Strong opposition to the bill was voiced by Senator
Thomas R. Bard (Republican of California) when the matter came

- . -• •

up for discussion in the Senate on January 6, 1905. Among 
his strongest arguments was the fact that the proposal was 
the work of the House Committee, on the Territories and that 
it ran directly counter to the wishes of the citizens of the 
areas concerned. He cited the speech of New Mexico’s Terri
torial Delegate Bernard S. Rodey before a House hearing com
mittee in 1903, in which Rodey stated that fully 60 per cent 
of the New Mexicans opposed joint statehood and would change 
their minds only after all hope of being admitted as a single 
state failed. At the same meeting the Honorable E.E. Ellin- 
wood of Prescott had stated that Arizona was not "insane"

32

32ibid., Part 6, p. 5152.
33Mark A. Smith, "The Fight for Statehood" in Kelly, 

op. oit., p. 290.
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about statehood and would prefer no admission whatever to ad
mission as an appendage of New Mezi.co. Bard's aim in citing 
these testimonies had been to prove that the citizens of 
both Territories opposed joint statehood. By 1906 a decided 
shift in sentiment had occurred and the majority of New 
Mexicans now advocated jointure while Arizona continued to 
oppose it steadfastly.

One of Senator Bard's major points was the existence 
of a guarantee given by Congress to Arizona that its Terri
tory should not be joined to that of New Mexico. By not re
serving the right "to attach any portion of the Territory to 
any other state or Territory of the United States" as it had 
in the case of eleven other Territories, Congress had intended 
to assure the people of Arizona that no portion of her Terri
tory would ever be attached to New Mexico or any other state, 
Bard reasoned.

A special proviso formulated by Congress at the time 
Arizona was given Territorial autonomy further substantiated 
this claim. It read as follows:

Provided further, that said government shall be main-
until "sucE "timetained and .contlnuefl until such time as the -people resid

ing in said territory shall, with the consent of the 
Congress, form a State government, republican in form, as 
prescribed by the Constitution of the United States, and 
apply for and obtain admission into the Union as a State 
on an equal footing with the original states.34

To enforce this unwelcome union would be to violate a

34cpngressional Record. 58th Cong.. 3d Sess.. Vol.
XXXIX, ParFl, p. $26. ~
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compact still existing between Congress and the people of Ari
zona, he argued. In conclusion Bard eloquently pleaded that 
Arizona "be spared the humiliation of being deprived of her
separate autonomy, which has been recognized for more than

35forty-one years." '
Largely through Senator Bard’s and Senator Foraker’s 

efforts, the Senate voted to amend the joint statehood bill 
so that the wishes of the people in each of the Territories 
might first be ascertained. Upon refusal of the House to 
approve the amendment, the entire issue remained in abeyance 
for a year. During that time the citizens of Arizona 
strongly protested to Congress. The following resolution, 
unanimously approved by the members of. the Twenty-third Ter
ritorial Legislature, was sent to Congress:

We Insist that such is without precedent in American 
history. It threatens to fasten upon us a government that 
would be neither of, by, nor for the people of Arizona.
It would be a government without the consent of the 
governed. It humiliates our pride, violates our tradi
tion and would subject us to the domination of another . 
commonwealth of different traditions, customs and aspi
rations. With the most kindly feeling for the people of 
New Mexico, we must kindly protest against the proposed 
union.and would rather remain forever a territory than to adopt statehood under such condition.36

Seemingly protests could not be plentiful enough. 
Private citizens and local officers joined in the vehement 
protests made by commercial leaders. The Territorial Bar

35ibid.. p. 527.
36Reaoiution of the Twenty-third Territorial Legis

lature, February 7, 1905 in Kelly, o&. cit., p. 2AO.
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Association sent a delegate to Washington to lobby against 
the proposal.

Most important of all was the convention held in 
Phoenix on May 2?» 1905 to organize an Anti-Joint Statehood 
League. The mayors of every city in Arizona, as well as the 
county boards of supervisors and numerous commercial organi
zations, were represented. As a result of their meeting, a 
resolution stating the Territory's unalterable opposition to 
jointure with New Mexico was formulated.

In this, and other resolutions, numerous cogent rea
sons were advanced illustrating the fact that jointure was 
neither desirable nor advantageous. Much was made of the 
fact that fully 95 per cent of the people of Arizona were op
posed to the measure. The radical, irreconcilable differ
ences in laws, legal customs and procedure in the two Terri
tories , as well as the pronounced differences in languages,

37customs, and ideals were noted.
Difficulties in attempting to adjust the debts of the 

Territories were certain to result, some declared, for some 
counties in New Mexico were almost bankrupt and their securi
ties sold at a great discount, while Arizona's securities 
were well above par. The great expense necessarily entailed 
in attempting to operate a state government over an area of

^Tscmse of Representatives, 59th Cong., 1st Sess.,
Committee on the Territories. Bills and Reports, Tol. I,
p. 694. --------
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such vast proportions was considered. It was argued that
the siae alone was prohibitive of effective administration.

Among the objections most frequently cited was the
fact that the people of Arizona, 95 per cent of whom were
"American," objected to the prospective control of public

38
affairs by people of another "race" who did not speak Eng-

39lish and who outnumbered the Arizonans two to one.
By January of 1906, when discussions on the joihture

bill were resumed, the sentiment of the people of Arizona was
clearly known. In spite of this, the bill to have the two
Territories united under the name of Arizona with its capital

40at Santa Fe was Introduced and speedily adopted.
In the Senate debate following, Senator Beveridge, 

leading the administration forces urging joint statehood, was 
pitted against Senator Foraker and others who welcomed the 
opportunity to defy the national administration by urging 
statehood for Arizona alone. Each was determined that his 
proposal should be adopted. Foraker introduced an amendment 
to the bill allowing the people in both Territories to vote 
separately to accept or reject statehood. In the event that

38rhe term "American" used here probably refers to 
Anglo-Americans as distinguished from Americans of Mexican 
ancestry.

^Memorial to the United States Senate, January 29, 
1906 as quoted in Dwight B. Heard, "Why Arizona Opposes 
Union with New Mexico," World Today (April, 1906), pp. 410-11.

40congressional Record. 59th Cone:.. 1st Seas.. Vol.
ZL, Part 4 , p. 1587.
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the voters of one Territory repudiated jointure, the proposal
hiwould be defeated. The amendment was passed and was ac

cepted by the House.
At the regular fall election in November of 1906, the.

views of the electors in both the Territories were finally
ascertained. Of the votes cast in Arizona only 3,141 favored
joint statehood while 16,265 opposed it. The New Mexicans
had overwhelmingly voted for jointure; 26,195 favored it

42
while 14,735 were numbered in opposition. The New Mexicans 
had favored jointure believing it to be. more advantageous 
than no statehood whatever, while the Arizonans had emphat
ically repudiated it. In accordance with the provisions of . 
the Foraker amendment, joint statehood was defeated. Frank 
C. Lockwood aptly records the sentiment in Arizona following 
the election in his book Pioneer Days in Arizona when he
states that "Arizona could now draw a long breath and send

43up a prayer of thanksgiving."
In the following year, the statehood question came to 

the fore again with Ralph Cameron’s election as Arizona’s 
Territorial Delegate. He had campaigned largely on a plat
form advocating statehood. In their 1908 election campaigns, 4

41Ibid.. Part 3, p. 2332.
^Message of Governor Joseph H. Kibbey to the Twenty- 

fourth Territorial Legislature of Arizona in Kelly, op. cit.,
p. 248.

^Lockwood, op. cit.. p. 374.
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both the Democratic and Republican parties included planks 
for Arizona statehood in their platforms. 1 :

Similarly President Theodore Roosevelt in his mes
sage to Congress, December, 1908, advocated admission of Ari-

%

zona and New Mexico as separate states since they refused to
be joined. His gesture was interpreted as another attempt
to keep a promise to his Rough Rider friends. It was also
claimed that he hoped thereby to credit his administration
with the admission of these states, since statehood appeared

44to be inevitable. However, several more years were to 
elapse before the question was ultimately resolved.

With the election of William Howard Taft to the Pres! 
dency on a platform including the promise for Arizona state
hood, new hopes were aroused in the Territory. As President, 
however, Taft soon began to caution against;the radical ten
dencies which appeared with the rise of the labor influence 
in Arizona politics in 1909. During a visit to Arizona in 
1909, Taft warned the people at every point that extreme care
should be exercised in formulating a constitution after they

45had obtained an enabling act.
The Arizona Enabling Act was finally enacted on 

June 20, 1910 after Taft's signature had been duly affixed.

44]sditorial, American Review of Re views .-XLI( Mar oh. 
1910), 269. ~ ~  ------ - '

45waldo E. Waltz. Arizona,Constitutional Government
(Tucson: University of Arizona, 1938), p. 6. —  •
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By the provisions of the act, Arizona was authorized to call
an election for the delegates to a Constitutional Convention

46
to frame a constitution. The sum of 0100,000 was appropri
ated for this purpose. The provision that later caused the 
greatest difficulty and further delayed Arizona statehood
was that which made mandatory the approval of the newly

47adopted state constitution by the President.
Few, if any, persons realized that statehood was to 

be delayed for fully two more years, as the following quota
tion from Ward R. Adams1 book, The History of Arizona, indi
cates:

But that entry in the Congressional Record, while it 
vibrates with interest to Arizonans, tells nothing of 
the real story, the real celebration which Arizona made 
from one corner of the territory to the other. Of course 
the steps were not complete, but they were so near, the 
remaining ones relatively so unimportant compared to the 
signing of the bill that everyone felt that it was next to an accomplished thing.48

Within a week after the passage of the Enabling Act, 
Governor Richard E. Sloan, last of Arizona’s Territorial 
governors, issued a proclamation for a special election to be 
held on September 2 for the purpose of electing fifty-two 
delegates to the Arizona Constitutional Convention.

^Congressional Record, 6lst Cong., 2d Sess.. Vol. 
XLV, Part 6, p. 8698.

^ Statutes of the United States of America, 6lst 
Cong., 2d Sess., Part 1, Chapter 310 (Washington: Government 
Printing Office, 1910), p. 571.

^Ward R. Adams, History of Arizona (Phoenix: Record 
Publishing Co., 1930), II, 217.
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The scene of action now shifted to Arizona where, in 
the last analysis, the contest was to be settled after almost 
thirty years of Congressional bickering and interference.
On home ground, the conservative forces would battle the 
newly-emerged forces of labor for domination in the conven
tion and the framing of the constitution.

.7*



CHAPTER II

THE CAMPAIGN FOR DELEGATES TO 
THE CONSTITUTIONAL CCmTENTlON :

By 1910 the labor forces In Arizona were sufficiently 
consolidated to wield political influence and command grow
ing attention in the struggle for statehood. In fact,
Labor’s tedious rise to power and its determination to im
prove its status in the new state government were to provide 
the fundamental elements in the development of the recall of 
judges issue.

For all practical purposes, Labor had been almost to
tally unorganized during the Territorial period. Dissatis
faction was engendered by inadequate wages and Labor’s in
ability to secure favorable legislation. Moreover, Labor was
well aware that the injunction as a legal device utilized by

1
employers against employees was rapidly moving westward.

^Howard A. Hubbard, "George W.P. Hunt: Former Gover
nor of Arizona" (unpublished magazine article), p. 3. The 
Sherman Anti-Trust Law of 1890 had been used as a basis for 
several injunction suits against Labor. In 1893 it was suc
cessfully invoked against large groups of unemployed consti
tuting "Cowey’s Army" who had organized to march on Washing
ton seeking redress. Again, it was used more drastically to 
end the famous Pullman Strike which spread throughout the 
railroads in the country. : That the Sherman Anti-Trust Act 
could be used legally to stop combinations of labor as well 
as combinations of capital was unanimously affirmed in Lowe 
v. Lawlor. 208 U.S. 274 (1908). ... .

23
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It had been used in several notable occasions in Arizona, and 
Labor feared that it might be employed more extensively in 
the future to curb its activities, .

It was charged frequently that judges in Arizona 
were under the domination of the large corporations in the 
Territory. Many of the judges had been corporation lawyers 
before their elevation to the bench. That they might favor 
the arguments of the corporations in preference to those of 
Labor is not surprising.

A review of the labor history during the Territorial
period shows that there were several major labor conflicts,
and that these conflicts were aborted through the use of
sweeping injunctions, all detrimental to Labor. In 1903 a
serious strike developed in the Glifton-Morenci district* So
violent did it become that it was necessary to call .out the
Rangers and the United States, troops from Fort Grant and Fort

3Huaehuoa to quell it. A broad injunction issued by Judge
Fletcher Morris Doan to the attorneys of the Detroit Copper
Company forbade any interference with the company's mines or 

4
plants. After several months of unorganized and disorderly 
protests, the miners of Clifton and Morenci returned to work.

^Reverend James E. Crutchfield, Phoenix, personal 
interview, January 3, 1951.

3James H. MoClintock, Arizona, the Youngest State 
(Chicago: S.J. Clarke Publishing Co., l^TS), 117 552-556.

4Arizona Daily Star, June 16, 1903.
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They had not secured their demands and remained unorganized.
Three years later, the demands of the incipient min

ing labor organizations for Improved working conditions and 
a greater degree of comfort and safety led to more labor dif
ficulty. Several unsuccessful strikes occurred in Blsbee, 
Morenoi and other camps. That against the Phelps-Dodge Com
pany in Bisbee resulted from the alleged use of the black
list against Labor. The strike was instrumental in cementing

5the workers into a strong organization.
In the next year, 1907, the miners were striking for 

higher wages. Another sweeping injunction was issued by 
Judge Doan. The El Paso and South West Railroad Company at
torneys had alleged that the strikers had placed themselves 
about company property to dissuade men from working in the 
Bisbee mines. Consequently, the injunction enjoined the 
strikers from placing pickets on incoming trains or about the 
property of the El Paso and South West Railroad Company ahd
from using the mails to send out strike notices designed to

6
keep men away from Bisbee. The strike failed because the 
labor organization was not sufficiently strong to keep strik
ers from returning to work before their demands were met,

^Charles F. Todd, "The Initiative, Referendum in 
Arizona" (Master’s thesis in the University of Arizona Li
brary, 1931), p. 19.

6Arizona Daily Star. July 24, 1907.
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7and because of the panic of 1907.  ̂ ' -
At a later date the action of a walking delegate who

entered the shaft house and pulled a non-union miner from the
cage as it was about to drop with him to his station resulted
in increased labor difficulty. It culminated in the closing
of the Old Dominion Mine of Globe. Other large mines of the
camp joined in the silent protest and approximately 2,0008
workers were paid off.

That the laborers of Arizona had cause to be hostile 
to injunction procedures is apparent. Yet no means of re
dress were available to Labor during the Territorial Period. 
Statehood offered an opportunity to alleviate Labor's plight. 
If a liberal constitution were framed, favorable to Labor, 
its position in the state would be greatly enhanced. Para
mount among the liberal constitutional provisions sought by 
Labor was the recall of judges. With this device at its dis
posal, Labor would be in a position "to oust those judges 
whose injunctions continually halted attempts at organization 

The Recall was but a small part of a growing progres
sive movement designed to obtain greater popular control of 
government. The years between 1898 and 1911 had been filled 
with agitation for political reform in the state and national

7True Anthony McGinnis, "The Influence of Organized 
Labor on the Making of the Arizona Constitution" (Master’s 
thesis at the University of Arizona, 1931), p. 29.

%cClintock, 0£. cit., II, 590.
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governments. Among the political devices advocated for in
creased popular control were the Initiative, Referendum and 
Recall, Popular Election of United States Senators, the 
Short Ballot, and the Direct Primary. Comprehensive as was 
this political reform movement, it was but a small segment of 
the larger progressive reform movement finding favor through
out the nation which advocated advanced social and economic
legislation. Adherents of this movement were to be found in

9all political parties of that time.
This progressive movement, especially the demand for 

the Initiative, Referendum and Recall, was becoming increas
ingly important on the national political scene. Its growing 
popularity was manifested in Arizona in the summer of 1910. 
About it was to center much of the discussion and campaign 
pledges of those aspiring to be delegates to the Constitu- 
tional Convention.

Although the Recall was an administrative reform, it 
was invariably linked with the direction legislation proposal 
of the initiative and Referendum, probably because it too was 
directed toward making government more responsible to the will 
of the people. The Recall has been defined as the "right of 
the electors of any state or any municipality to end by an 
adverse vote the term of any elective officer before.the

^Frederick Austin Ogg. Rational Progress. 1907-1917 
(New York: Harper Bros., 1904-1918J, XXVII, 169.
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10
expiration of the period for which he was elected." The 
principle on which it is based is that the elected officers 
are merely the agents of popular will, and that electors 
should have the opportunity at all times to pass upon the con
duct of their representatives.

Among the advantages claimed for the Recall are that 
it (1) results in the closer responsiveness of officials to 
popular will, (2) increases the possibility of lengthening 
the term of public officers without proper safeguards, and 
(3) results in the immediate action on the part of the com
munity to relieve itself of an unworthy public servant.

The earliest records of the Recall being adopted in 
the United States are to be found in the cities of California.
Los Angeles paved the way in 1903 by employing it in a form11
similar to that used in the cantons of Switzerland. San 
Diego, San Bernadino, Pasadena, and Fresno followed suit in 
1905. Seattle adopted the Recall in 1906. Thereupon the 
movement spread gradually, finding favor in the Far West, 
most notably in the states of Oregon and Washington, before

lOw.B. Munro, The Initiative, Referendum and Recall 
(New York: D. Appleton Co., 1920), p. 2.

■^Edith M. Phelps, Selected Articles on the Recall 
("Debaters' Handbook Series**; ¥ew York: H. Wilson Co., 1915),
p. 1.

Although instances of the recall or something 
closely resembling it were found in ancient Greece and in the 
governments of the early Germanic tribes and of our colonies, 
the Recall was first employed in its present form in Switzer
land. There it was used along with the Initiative and Ref
erendum and is still used occasionally.

I
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it became an important issue in Arizona’s struggle for state
hood .

Because similar conditions had prevailed in Oregon, 
the laboring forces in Arizona looked to the Oregon Constitu
tion as a model. Organized Labor in that state had been in
strumental in amending the state constitution to allow for 
direct legislation and the Recall, including the recall of 
judges. Thus Labor in Oregon held a club over the heads of 
the corporations. It was such a situation which Labor in 
Arizona hoped to duplicate. The biggest drawback encountered 
was the fact that the great mass of working men in Arizona 
remained unorganized in spite of the growing strength of some 
organizations. In the Territory the railroad workers alone 
had unions which exerted any influence. The miners were or
ganized mainly on a local basis, the union at Globe being the 
strongest. The Western Federation of Miners with branches at
Bisbee, Globe, and Douglas was discredited in most parts of 

12
the Territory. Most of the other laborers could only at-

13tempt to bargain individually.
Lacking unity throughout the Territory as noted above, 

Labor was unable to wield any appreciable influence in

12Arizona Daily Star, April 2, 1909.
^Victor DeWitt Brannon, ’’Employers’ Liability and 

Workmen's Compensation in Arizona,”■Social Science Bulletin 
No. 7, University of Arizona General Bulletin. Tol. V, No. 8 
(November-, 15, 1934T, p. 11. •
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Hpolitics in the Territory. Corporate interests continued 
their stranglehold upon the legislature and courts. The 
extent to which Labor and Capital, respectively, were able 
to secure desired legislation and defeat legislation detri-

. 1 5mental to their best interest is shown below.
' ;: - TABLE 2
LABOR AND CORPORATION LEGISLATION IN 
THE ARIZONA TERRITORY, 1901-1909

Bills, Directly Bills Directly Bills Detrimental 
to Aid Labor to Aid Corps. to Corporations

Year Massed Failed Passed Failed Passed ... Failed
1901 3 14 1 1 0 131903 2 12 2 1 1 8
1905 1 9 3 2 0 6
1907 1 6 3 0 1 13
1909 Jr. . 11 _2.. - o 1 10
Total 11 52 11 4 5 50

With the coming of statehood, Labor hoped to reverse 
this condition and obtain a considerable share in the control 
of the new state government. This could be accomplished if a 
progressive constitution favorable to Labor were formulated. 
In order to obtain such a document, men must be sent to the 
Constitutional Convention who would work for Labor’s best in
terests. Accordingly, the Bisbee’s Miner’s Union took the

IkMoGinnls, op. cit.. p. 30. 
l^Todd. op. cit.. p. 14.
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initiative and sent out a call for representatives of the
various Territorial labor groups to meet in a conference in
Phoenix on July 11, 1910. Its message was calculated to
stir Labor to quick action:

The working class, if it only utilizes it, has the 
power to make this constitution to its own liking, and 
if it is properly drafted, our economic struggles of the 
future will be greatly simplified and our opportunities 
of bettering our conditions rendered much easier.17

The Tucson Citizen speculated that the conference would first
attempt to secure men favorable to their cause as candidates
on each of the major party's ticket. Should they fail in
their endeavor, a third party known as the Labor party might

18
conceivably be put in the field in each county.

When the conference convened in Phoenix, it elected
as its chairman J.C. Provost, a member of the Socialist party
and formerly connected with the Denver branch of the Western

19Federation of Miners. A motion merely to support the can
didates on any ticket pledged to Labor's principles was

20
speedily defeated, and the Democratic and Republican par
ties were denounced as betrayers of Labor. Thereupon a reso
lution to form a third party, a Union Labor party, was

^Arizona Daily Star. July 8, 1910, p. 8. 
17Ibid.
l^Tucson Citizen. July 5, 1910, p. 2. 
l^Todd, Ob. cit., p. 15.
^Arizona Daily Star, July 3, 1910, p. 1.
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adopted.
The same day a party platform was formulated. It in

cluded the following planks:
1. Initiative, referendum and recall
2. Election of United States Senators by popular vote
3. Anti-injunction law
4. Employers’ liability act
5. Abolishment of the fee system in all courts
6. Constitution to be amended by a majority vote of the 

electors on initiative of the legislature or the people.21
Having completed the organization of a Labor party, the con
ference adjourned on July 13. Shortly afterward, it estab
lished its headquarters in Phoenix with Ernest Leibel and 
J.L. MoNew in charge. The Labor Party’s Territorial Commit
tee was headed by J.C* Provost as chairman and Kenneth Clay-

22
ton as secretary.

Denunciations of the conference and newly-organized
Labor party were forthcoming from several quarters. Several
delegates to the conference had walked out charging that it
had attempted "to deliver organized labor into the hands of
a political party." In turn, they issued a new call for .

23another Labor convention and set July 31 as the date.

21Ibid., July 14, 1910, p. 1. 
22Ibid., July 21, 1910, p. 3.
23Ibid., July 19, 1910, p. 2.
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In Chicago, Samuel Oompers, President of the American 
Federation of Labor, asserted that it was a ’’mistake to sub
ordinate the constitution of Arizona to party.” That the
people of Arizona adopt a constitution more progressive than

24that of Oklahoma was more important than the formation of a
25new Labor party, he stated. : .

The formation of a Labor party caused great conster
nation in the ranks of the Democratic party, which in the 
past had polled a large Labor vote. The Republicans, antici
pating a decided drop in Democratic strength, viewed it with 
favor. The Arizona Daily Star critically viewed the situa
tion:

The labor party formed here bears the earmarks of a ruse 
put forward by the republican bosses to take away strength 
from the democratic party in the territory and at the same 
time insure the defeat of those measures which the work
ingmen are contending for ... there is not a ghost of a 
show for a labor party to win in the election for delegates to the constitutional convention.26

As Professor Hubbard intimates in his article, "George 
W.P. Hunt: Former Governor of Arizona," there is.reason to 
doubt the sincerity of the Star’s pleading in behalf of the 
Democratic party’s interest. Since the Star was owned by a . 
large corporation in the Territory, it might well have been 
attempting to discourage Labor’s activities entirely rather * 2

2 T̂ucaon Citizen. July 13, 1910, p. 1.
2 Ârizona Daily Star. July 15, 1910, Section 2, p. 1.
2%ubbard, op. cit., p. 4.
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27than to promote party views.
The leaders of the Deaooratie party acted quickly to 

remove the menace of a third party. At a meeting of the 
Democratic and Labor groups, an agreement was made whereby 
the Democratic party agreed to adopt the Labor planks. In 
return, Labor promised to support the Democratic party 
rather than continue in the race as a third party. Instru
mental in bringing about this coalition was G.W.P. Hunt, 
eminent politician in the Globe area and known to be sym- - 
pathetic to Labor.
:: Though little is known of the meeting, it is gener
ally believed that Hunt impressed upon Labor the Tact that 
alone they (Labor) would fail. By allying themselves with 
the Democratic party, they could more readily secure their 
objectives. It was even alleged that Hunt submitted a signed
pledge to the Labor forces stating that he would secure what 

28
they desired. Since Hunt had been President of the Terri
torial Council, there was reason to believe that, in all 
probability, he would be elected President of the Constitu
tional Convention and therefore be in a position to aid them

29most effectively.
The overtures for the fusion of forces were said to

27Tuoson Citizen. July 18, 1951, p. 1. 
Z&Hubbard. op. pit., p. 4.
29Ibid., p. 4.
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have emanated from the Democratic party In spite of the fact
that t^e Labor leaders realized the weakness of their party
and the improbability of winning the election. Later in an
interview with Charles F. Todd, a former graduate student at
the University of Arizona, J.C. Provost divulged that the

30offers were generous.
Yet the existence of;such an agreement-between Hunt

and labor has been denied by Milford Winsor, the Reverend
James E. Crutchfield, and Jacob Weinberger, Democratic dele-

- 31gates to the Constitutional Convention. Irrespective of the 
contradictory evidence concerning a specific agreement, the 
fact remains that for all practical purposes the Labor party 
was out of the running in the latter part of the summer of 
1910.

Early in the campaign for the election of delegates, 
the suggestion was made that a non-partisan Constitutional Con
vention similar to that of New Mexico be elected. The Rever
end James E. Crutchfield has stated that this was true to the 
extent that many advocated the "best man"; but, as is often
the case, to Democrats this necessarily meant a Democrat and

32
to Republicans, a Republican.

3Orodd, op. cit.. p. 16*
3^-Mulford Winsor, personal interview, Phoenix, Janu

ary 3, 1951. Reverend James E. Crutchfield, personal inter
view, Phoenix, January 3, 1951. James Weinberger, personal 
interview, San Diego, March 30,,1951.

32Reverend James E. Crutchfield, personal interview, 
Phoenix, January 3, 1951.
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The original sponsors of the proposal were difficult 
to determine. , The papers of the Territory charged and counter
charged each of the political parties and the corporations 
with fathering the suggestion. It was strongly opposed by 
the leaders of the Democratic party who voiced their contempt 
in an editorial:

The Republicans are shouting for a non-partisan con
vention. But the Republicans may save their arguments and 
their breath for their will be no mugwamps elected to the 
Constitutional Convention. It was well enough for New 
Mexico to talk of a non-partisan ticket but decidedly it 
will not go for Arizona.33

At a meeting of the Democratic Central Territorial
Committee in Prescott on July 16, it was decided to make a
fight to have party delegates sent to the convention. The
issues on which the coming campaign would be conducted were

34also formulated. With the hope of a non-partisan convention 
thus removed, the Republican party was forced to follow suit 
and conduct its campaign along party lines. A few days later 
a mass meeting was staged by the people of Jerome in behalf 
of a non-partisan convention, but the Democratic press label
led the belated attempt as the work of the United Verde Copper 

35Company.

33victor S. Griffith, Jr., "State Regulation of Rail
road and Electric Rates in Arizona to 1925” (Master’s thesis 
in the University of Arizona Library, 1931)> p. 32.

35Griffith, op. cit., p. 32.
34Arizona Daily Star, July 19, 1910, p. 1.
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Had a non-partisan convention been elected, the in
terests rather than political alignments would have been 

36
represented. The same corporation domination evident in 
the Territorial Legislature would have obtained. It was 
such a condition that newly ascendant Labor was determined 
to avoid.

Professor Hubbard suggests the reason for the stead
fast determination to conduct a partisan convention. In 
such a convention, the delegates who did not approve of
liberal measures such as the Recall would be forced to vote

37as the party dictated, if the measure were a party issue.
Thus a united front would be presented and campaign pledges 
could be redeemed.

During July and August of 1910 both the Republican 
and Democratic county organizations met in their respective 
counties, held party caucuses, nominated their delegates, and 
started the general campaign for delegates. Each county had 
the privilege of drawing up its own platform and conducting 
its campaign as it chose; however, marked similarities among 
them were noted.

in convention early in August, the Democratic party 
declared itself in favor of the Initiative, Referendum and 
Recall; it assumed the Labor platform almost entirely.

^Hubbard, o£. cit., p. 5.
37lbid.
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Shortly thereafter, a general political letter issued by the
Gila County Democratic Committee assured the voters that
these issues were paramount in the campaign. It further
stated that its candidates were pledged to "work and vote for
the Initiative, Referendum and Recall and Direct Primaries

38to the last ditch." During the campaign it was alleged 
that G.W.F. Hunt insisted that all those aspiring to be dele
gates should be requested to sign a written pledge supporting
the Recall of all public officers, Including the Recall of 

39judges. . . .
Among the first Democratic county organizations to 

go on record as favoring the Initiative, Referendum and Recall 
as part of their platform were iMaricopa, Pima, Cochise, and 
Gila counties. ' . . . .

The Republican party in almost every part of the Ter
ritory went on record as favoring a "sane, simple" constitu
tion which would meet with approval in Washington. Republi
cans contended that the constitution should be so fashioned 
as to enable the people to enact more easily the laws they 
desired through their legislators rather than by means of

40
direct legislation as advocated by the Democratic candidates.

38General Political Letter, L.G. Mayers, Chairman 
of the Gila County Democratic Committee, September 6, 1910 
quoted in Todd, op. oit.» p. 21.

^^Daily Globe. August 6, 1910, p. 1.
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Only those men who would write a sane constitution should be 
elected as delegates, the Republicans asserted, since there 
was no assurance that a "radical” constitution would be ap
proved in Washington. In a similar vein the Arizona Republi
can denounced the Initiative, Referendum and Recall as the
"cardinal features of the socialist creed" designed for the

41destruction of the American system of government. Through
out the summer, this paper continued to state that the pro
gressive principles advocated by the Democratic party, if 
adopted, would delay statehood for years.

However, there was not complete unanimity in the Re
publican ranks. The Republican, party in Arizona, as in na
tional politics, was divided into two factions: the "Stand
patters" who did not favor reforms, and the "Insurgents" or
"Progressives" who favored the techniques associated with new

42
and modern ideas of government. Republican insurgents in
Gila County broke away and publicly committed themselves to

43the Initiative, Referendum and Recall. Likewise, the
Arizona Gazette, heretofore a loyal Republican organ, deserted
to the Democratic side because it was in accord with the

44principles the Democrats advocated.

^■Arizona Republican. July 29, 1910, p. 2.
John R. Murdock, Constitutional Development of 

Arizona (Phoenix: Phoenix Press, 1927J, p. 17.
^ Arizona Daily Star. August 9, 1910, p. 8.
^Arizona Gazette. August 16, 1910, p. 2.
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A similar but less pronounced break was evident in 
the ranks of the Democratic party. It was divided into the 
"Conservatives” on one hand and the "Progressives” or 
"Radicals” on the other. Those Democrats favoring the di- ; , 
rect legislation and other liberal views thought of them
selves merely as "Progressives”; however, their opponents in

45both parties were prone to look upon them as "Radicals." 
Because the convention was to be partisan, the various ele
ments in both parties were compelled to join forces on party- 
issues and present a united party front.

Manifestly interested in the entire campaign for the 
election of delegates to the Constitutional Convention were 
the large corporations. The Arizona Republican declared the 
corporation representatives in both the political parties 
hoped to "catch them (the delegates) a-going and a-coming."
On one hand they were satisfied to have the constitution so 
full of "isms" and so riddled with alleged socialism that it 
would be rejected in Washington. On the other hand, the cor
porations were striving so to formulate the constitution that,
in the event it was approved, control of the new state gov-

46
ernment would fall into their hands. The corporations were 
alleged to be parading themselves before the people on a

^Murdock, op. cit., p. 17.
^Arizona Republican, August 24, 1910, p. 2.



platform of "fake radicalism."
E.E. Ellinwood and Eugene S. Ives, prospective Demo

cratic candidates for the convention and corporation lawyers 
for the Copper Queen Mine and the Southern Pacific Railroad,
respectively, were charged with favoring the Interests of the 

: . ' ' . . ■ 48 corporations above that of the Democratic party. In Pima
County, Ives and Judge W.H. Sawtelle, another corporation
lawyer, were the objects of the Tucson Citizen's attacks.
Both men denied that they were subservient to the 'Southern
Pacific; in fact, Ives was prompted to state that "although
they Qihe corporationj) are banded against us they cannot 

49beat us." Evidently he was of the opinion that his past re
lations with the Southern Pacific would work to his disadvan
tage and limited himself almost entirely to discussing the

50
merits of the Initiative, Referendum and Recall.

Some persons believed that the corporations favored
the progressive provisions discussed. Yet there was greater
reason for the corporations to oppose them. It was easier, to
manipulate the Council of Twelve in the Territorial Government

51than it would be to persuade 60,000 voters in the new state. 
This is the opinion held by Judge Sawtelle, Chairman of the

47

47xbid.A u g u s t . 31 > 1910,. p. 2. :
4*Ibid., August 28, 1910, p. 2.
^Griffith, op. oit., p. 36. 5°Ibid.
^ Arizona Daily Star. September 11. 1910. p. 2.



Democratic Central Committee of Pima County, and one in which
the Reverend James E. Crutchfield, Democratic delegate to the
Constitutional Convention concurs. Mulford Winsor, present
Arizona Historian, expresses the same view:

In general the corporations were not in favor of the 
Initiative, Referendum and Recall. It was the people who 
wanted them--the rank and file of people including the 
Labor element. The strength of this movement far ex
ceeded the mere supporters of Labor.52

During the campaign there were few papers which were 
strongly anti-corporation and which discussed the corpora
tions* activities openly. Most of the papers chose to dis-1
cuss the Initiative, Referendum and Recall rather than dis-

53cuss the corporation question. This feigned indifference
was explained in a letter from Hunt to the Globe Miner’s
Union in which he stated that the "corporations own or dlreot-

54ly control every newspaper in the Territory."
Among the papers most bitterly opposed to the cor

porations was the Arizona Democrat of Phoenix. It had sounded 
its warnings even before the meeting of the Democratic Cen
tral Committee at Prescott at which the Democrats declared 
themselves in favor of strict regulation of corporations.
The Democratic leaders hoped that the promise of such

^Mulford Winsor, personal interview, Phoenix, Janu
ary 3, 1951. .

^Letter of G.W.P. Hunt to Globe Miner’s Union, 
February 29, 1909 quoted in Griffith, op. pit., p. 33.

^ Arizona Daily Star, October 7, 1910.
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55regulation would enhance their chances for victory.. Pre
vious to this action, the Democrat warned that the Copper 
Queen and United Verde mines, as well as the Southern Pa
cific and Santa Fe railroads, were trying to control the

56
election of delegates to the Constitutional Convention.

As the summer wore on, the campaign increased in in
tensity. While the Republicans continued to object that the 
progressive constitution proposed by the Democrats would meet 
with Presidential and Congressional disfavor, the Democrats 
assured the voters that they could and would write their own 
constitution as they saw fit. They insisted that neither the
President nor Congress would "dare veto it and face the

57wrath of the great American people." Accordingly the Re
publicans chose to fight the campaign on the "Statehood First" 
issue while the Democrats used the slogan "Manhood First" and
chose to make political propaganda of the demands for direct 

58
legislation. The overflow of model constitutions submitted 
to the local press during the campaign prompted one paper 
to declare,

There is more or less hysteria manifested just now in the 
discussion of the constitution. It is considered a poor * 5

55lbid.
56Ibid.. p. 34.
57Arizona Daily Star, September 11, 1910, p. 8.
58Brannon, op. cit., p. 20.
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day now when one or more ©oastitufcions are not sprang on 
the unsuspecting public*59

, . 7"

During the course of the summer campaign, it was sug
gested that direct legislation be submitted as a separate 
provision to be voted upon by the people. In the event that 
it was approved by a majority, it would be sent along with the 
constitution to Washington for approval. Thus an opportunity 
would be afforded for the President and the Congress to dis
approve of the separate provision while still approving the 
constitution. It was the opinion of attorneys in the Terri
tory, however, that according to the provisions of the En-

. ' ■ L ■abling Act, the President and Congress could only approve or
disapprove of the entire constitution, including those provi-

60 ■ ■ ■ '
sions which had been submited separately.

In the hope of squelching the Democratic proposals, 
conservative Republicans wired Taft asking him to make a defi
nite statement against the popular measures being advocated by 
the "Radicals.n Ever the legalist, Taft refrained from giving 
prior advice:

My attitude with respect to the character of the con
stitution was sufficiently shown by my speeches in the 
Territory. It would be inappropriate at the present time, 
in view of my subsequent official relation to the

^Arizona Daily Star. July 20, 1910, p. 4.
An example or such a constitution was that proposed 

by N.M. Taylor, a representative of the Indiana Bar, and sub
mitted to the people of Arizona as a model.

6oIbid.. August 17, 1910, p. 2.
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constitution which is to be adopted to answer any specific questions.61
The speeches to which he referred had been delivered 

at Phoenix and Prescott on October 13, 1909. Apparently he 
believed the speeches to be sufficiently clear to make known 
his viewpoint. However, both the Democrats and Republicans 
referred to these speeches in defense of their respective po
sitions. The Republicans asserted that when the President ad
vised the citizens of Arizona to frame a simple, comprehensive 
constitution he advocated a document without the new pro
gressive devices. Yet the Democrats could sincerely affirm 
that the speeches contained nothing antipathetic to the In
itiative, Referendum and Recall. Taft had advised only 
against the citizens "loading the constitution down with as
many statutes as had Oklahoma," whose constitution he labelled

63a "zoological garden of cranks."
Yet many Republicans contended, as did Governor 

Richard E. Sloan, that the. President was particularly opposed 
to the recall of the judges, which he was said to consider an 
attack on the judiciary; in all probability, he would not ap
prove any constitution which included that provision. Realiz
ing that this question would have much bearing upon the type

63lbid., p. 35A.

61Arizona Republican, August 16, 1910, p. 1,
62william Howard Taft, Speech at Pregcott, October 3,

1909 in William Howard Taft, Presidential Addresses and State
Papers (New York: Doubleday Page Go., 1910), p. 358.
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of men elected as convention delegates and the type of docu
ment formulated, Sloan and other Republican leaders consis
tently opposed the Recall, as well as the Initiative and 

64Referendum.
Democrat Mark A. Smith, many-time Arizona Territorial 

Delegate and prominent during the entire struggle for state
hood, sounded the same note. Earlier he had asserted that the

65Arizona Constitution was "none of Mr. Taft’s business”; by
September of 1910 his outlook had changed for he stated, ”1
know the people at Washington and I know that they will not
approve a constitution from Arizona...if the initiative, ref-66erendum and recall are in it.”

The speeches of the colorful former President Theo
dore Roosevelt were utilized by both the major parties in de
fense of their respective positions. In a speech at Ossawa- 
tomie, Kansas, he made the statement:

I believe that the prompt removal of unfaithful or in
competent public servants should be made easy and sure in 
whatever way experience shall show to be the most expedient in any given class or cases.6?

This affirmation was made the subject of much debate in the
Territory. In it the Arizona Gazette and the Arizona Democrat

64r i chard E. Sloan, Memories of an Arizona Judge 
(Stanford: Stanford University Press, 1932), p. 235.

^Arizona Daily Star* August 6, 1910, p. 4. -
^Arizona Republican. September 7» 1910, p. 1.
67Ibid., August 31, 1910, p. 2.



47

found a ringing declaration in behalf of the Recall, while 
the Arizona Retmblican stated that Roosevelt had endorsed 
nothing bf the kind.

After a subsequent speech in Pueblo, Colorado had been
construed as favoring the Initiative, Referendum and Recall,
Roosevelt bluntly declared that "any person who uses it in
favor of the initiative, referendum and recall is an idiot

69who should be...in a lunatic asylum." Roosevelt’s many
articles in Outlook would indicate that, while he favored
direct legislation and other progressive measures in general,
he would not make a blanket statement favoring them under all
conditions in every locality.

On the day of the election, the Arizona Republican
asserted that a "clean honest campaign" had been conducted and
no appeal had been made to the ignorance or prejudices of the 

70
voters. In general, observers concur in this view for, 
while highly spirited, the campaign had been conducted on a 
high plane.

The elections which resulted in an overwhelming vic
tory for the Democrats "appeared to surpass the worst fears 
of the Republicans and the highest expectations of the

68lbid.. September 1, 1910, p. 1.
^Arizona Republican. September 7* 1910, p. 1. 
7°Ibid., September 12, 1910, Sec. 2, p. 1.



71Democrats.” Forty-one Democrats and eleven Republicans had 
been elected to represent the people of Arizona at the Consti
tutional Convention. The Gazette affirmed that the demand 
for a people’s constitution embodying provisions for direct 
legislation which some political leaders had described as 
"largely fictitious” was vitally real, potent, and undeniable. 
It further rejoiced: "Today the whole world is electrified
with the glad news that brave and beautiful Arizona has thrown

72
off the cruel yoke of corporate control.”

Probably the greatest upset was noted in Maricopa
County in which the entire nine-man delegation elected was
Democratic, although Maricopa was reputed to be a Republican
stronghold. The Gazette took this occasion to assert that
the election proved what it had long contended— that the rank

73and file of the Republican party was progressive.
Among the many reasons advanced for the overwhelming

Democratic victory was that almost everyone with a grievance
saw in the Initiative, Referendum and Recall a means of re- 

74
lief. These measures met with favor whenever presented for 
the first time.

The fifty-two men elected as delegates represented a

T̂ Ibid., September 13, 1910, p. 2.
^Arizona Gazette, September 13, 1910, p. 2.
73rbid., September 15, 1910, p. 2.
74Arizona Republican. September 13, 1910, p. 1.



cross section of the entire state. Among their ranks were 
numbered miners, lawyers, merchants, bankers, railroad men, 
a minister, a clerk, a butcher, and a saloon keeper (see 
Table 3)• To them was intrusted the task of formulating the 
best possible constitution for the new state.

All was in readiness for the Constitutional Convention 
to be held in Phoenix on October 10, 1910. The Democrats, 
by reason of their overwhelming majority, would dominate the 
convention and have free reign in formulating the Arizona Con
stitution. That it would be a progressive constitution was • 
generally understood; that one of its most progressive propo
sitions, the recall of judges, was to raise a storm of pro
test in many quarters, evince a Presidential veto, and delay 
statehood remained to be seen.
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TABLE 3
DELEGATES TO THE CONSTITUTIONAL CONTENTION?5

Name Party
*

Occupation Residence

Apache County 
Colter* i’.T, D Cattleman Egar
Cochise County 
Solan, John D Miner Bisbee
Brander, S.B. D Switchman Benson
Connelly, P.F. D Railroad engineer Douglas
Cuningham, D.L. D Lawyer Tombstone
Ellinwood, E.E. D w Bisbee
Feeney, Thomas D Machinist «
Parsons, A.F. D Lawyer Douglas
Roberts, C.M. D Miner Dos Cabazas
Sims, R.B. D Plumber Douglas
Tovrea, E.A. D Butcher Lowell
Coconino County
Doe, Edward M. R lawyer Flagstaff
Hutchinson, C.C. R Cattleman f*
Gila County
Hunt, G.v/.P. D Merchant Globe
Keegan, J.J. D Saloon keeper W
Kinney, Alfred D Capitalist ff
Langdon, John R Machinist w
Weinberger, Jacob D Lawyer M
Grahsim County
Cobb, Lamar D Mining engineer Clifton
Lynch, A.R. D Lawyer Safford
Simms, Hit D Farmer Solomonville
Tuthill, A.M. D Doctor Morenoi
Webb, W.T. D Farmer Pima
Maricopa County 
Baker, A.C. 
Cassidy, Lysander

D Lawyer PhoenixD - w - .. .. * . ..
Crutchfield, J.E. D Minister M
Franklin, Alfred D Lawyer W

75pally Star. September 15, 1910.
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CHAPTER III

THE RECALL OF JUDGES PROPOSAL IN THE
DRAFTING AND RATIFICATION OF THE CONSTITUTION

Great interest was aroused in the contest for the 
presidency of the Constitutional Convention. By his actions, 
especially in his appointments and recognition of speakers, 
the president could greatly influence the nature of the docu
ment. If the mandate "of the people" was to be implemented,

1
a man amenable to their plans must be elected. Because the 
Democrats and the pro-Labor delegates were in a large ma
jority, it was generally known that the president would come 
from the progressive wing of the Democratic party and pre
sumably be sympathetic to Union Labor.

The presidential aspirants were so numerous that one

1"G.W.P. Hunt and the Constitution of Arizona" 
(Manuscript in the University of Arizona Library), p. 2.

"This consciousness of the presence, power and 
rights of those usually looked upon as the helpless prole
tariat greatly impressed an Eastern reporter who wrote: * It 
is interesting and significant to hear "the people" referred 
to again and again. These Arizonans think of them as it 
were, simply in a matter-of-fact way, as if everyone recog
nized that there were "people" as distinguished from some 
other breed of political beings. Also there is in this 
phrase as used by Arizonans none of the implications of con
tempt which some statesmen manage to include in their use of 
it, nor again the implication of fawning which others have 
the trick of giving it; merely "the people".*"

53
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critic advised that a conventibn of presidents be held. At 
the beginning of September the primary contenders for the 
presidency included W.T. V/ebb of Graham County, D.M. Cun
ningham of Cochise County, Halford Winsor of Yuma County, 
Morris Goldwater of Yavapai County, Alfred Franklin of Yava
pai County and G.W.P. Hunt, though the last was not conduct
ing an active campaign. Before the convention, however, the 
field had narrowed now to three probable contenders: Judge
Alfred Franklin, the conservative Democrat nominee; Mulford 
Winsor, the avowed progressive Democratic nominee; and G.W.P.
Hunt as the "receptive but not active" candidate of the pro-

3gressive Democratic group.
Hunt’s activities were to be the cause of much spec

ulation. His true sentiments regarding the presidency remain
a matter of conjecture. That he aspired to the "Big Chair"

4is known. It had even been alleged that he had Impressed 
upon Labor the almost certainty of his election as president 
of the convention and had signed a pledge that he would se
cure their demands for them* If this were true, as the 
Tucson Citizen intimated, then Hunt’s chances for election

^Letter of R.S. Scott to G.W.P. Hunt, September 22,1910.

3John R. Murdock, Constitutional Development of 
Arizona (Phoenix: Phoenix Press," 1927), p. 19.

4Letter of R.S. Scott, on. cit.
5Tucson Citizen. July 18, 1910, p. 1.

2
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as president would be greatly enhanced.
Yet the sentiments of Labor toward the position, as 

voiced by delegate Roberts of Cochise County in the Arizona 
Daily Star, would indicate that Labor was not committed to 
any man. Roberts stated that Labor was interested in prin
ciples, not personalities. "The man whose election seems to 
best insure [pie) the incorporation of these measures the
Initiative, Referendum and Recall in the constitution will

6
get our support." This was the criterion which was to 
guide Labor’s choice.

Although there were many men who advocated the prin
ciples Labor sought, there were few that could insure their 
incorporation as well as Hunt. His expressed opinions on 
progressive measures were entirely in accord with the views 
of Labor. Of the Recall, Hunt had said:

No other provision that can be placed in the constitu
tion is so vital as this one ... with the initiative, 
referendum and recall embodied in the instrument, the rights of all will be conserved.7

More important was the fact that by 1910 Hunt was looked upon
8

as Labor’s champion.
In spite of this. Hunt appeared to be completely

^Arizona Daily Star. October 9, 1910, p. 2. 
7Letter of G.W.P. Hunt to Francis W. Mund, July,1910.
®Tru Anthony McGinnis, "The Influence of Organized 

Labor on the Making of the Arizona Constitution"(Master’s 
thesis in the University of Arizona, 1931), p. 39.
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indifferent to the growing campaign in his behalf. Apparently
he was content to vote for Mulford Winsor for the presidency;
Winsor was his close friend and a fellow progressive. It
was upon Hunt’s statement in the presence of W.T. Webb and
five others that he would not become a candidate that Webb

9entered the race.
In an interview on September 29, Hunt retracted his

statement to the extent of saying:
I am a receptive candidate for the position but I am not 
an active one. When I arrive in Phoenix I will look 
over the situation and if my friends in this convention 
want me to preside I shall allow my name to go before 
the caucus. I have made no campaign for the honor nor 
do I intend to.10

W.W. Pace immediately wrote to Hunt to learn of his
exact position, for his statement of September 29 had placed
Webb in the position of deliberately misrepresenting Hunt’s 11
candidacy. Hunt’s answer was emphatic:

I have never been an avowed candidate for the presidency 
of the constitutional convention. I have tried to make 
it plain that I have not been one. I have written to 
noone and do not intend to. I did say however, and I 
tried to make it plain that if the Democrats in the Con
vention elected me I would accept this high honor (I 
think I told you I did not expect this to happen) and I 
still think it will not happen. I furthermore said I

^Arizona Daily Star. September 27, 1910, p. 5.
lOArizona Daily Silver Belt. September 29, 1910 

in the Hunt Collection, Vol. I.
^■Letter of W.W. Pace to G.W.P. Hunt, September 30,1910.
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was for Mulford Winsor first, last and all the time as 
long as he was in the race, that when he was out of the 
race I would give the same devotion to Webb.12

Professor Hubbard of the University of Arizona inti
mates that Hunt’s statement may have been the result of per
sonal indecision, or it may have been a deliberate attempt 
to mislead E.E. Ellinwood who was supporting Webb. At that
time great personal differences existed between Hunt and

13Ellinwood, a lawyer for the Fhelps-Dodge Corporation.
Whatever the true reason for Hunt’s announcement, the obser
vation that Hunt’s feigned indifference was merely shrewd 
political strategy intended to shroud political aspirations 
can not be discounted.

At the Democratic caucus prior to the opening of the 
Constitutional Convention the names of Wlnsor, Hunt, Frank
lin, and G-oldwater were put in nomination. On the fourth

14ballot, Hunt was designated as the party choice. It was 
said that the nomination went to Hunt rather than Wlnsor, the 
other progressive cahdidate', because he was the less radical 
of the two and tended to be more acceptable to all the

•^Letter of G.W.P. Hunt to W.W. Pace, October 1,1910.
1 ̂Howard A. Hubbard, ’’G.W.P. Hunt: Former Governor 

of Arizona” (Unpublished article); p. 5.
^Arizona Daily Star, October 11, 1910, p. 1.

Votes on each ballot were as follows:
First ballot - Hunt 7, Winsor 14, Franklin 12, Goldwater 7
Second ballot - " 15, ” 13, " 13
Third ballot - ” 15, " 13, ” 13-
Fourth ballot - " 23, Franklin 18 :
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elements in the Democratic party. He was a compromise candi
date of both the ultra-radicals and ultra-conservatives, the15Arizona Daily Star declared.

By a strict party vote, Hunt was elected President 
of the Constitutional Convention when it convened in Phoenix 
on October 10, 1910. The defeated Republican candidate was; 
Edmund W. Wells. Commenting on Himt’s election, the Douglas 
Dispatch expressed the opinion that Hunt would work strenu- 16
ously for his "pets": the Initiative, Referendum and Recall.

Because Hunt was to be instrumental in ultimately se
curing the recall of judges provision for Arizona, he figures 
prominently in this thesis. Since his viewpoint was condi
tioned to a large extent by his past experiences in the Ter
ritory, a short biographical sketch is presented here.

George Wiley Paul Hunt was born in Huntsville, Mis
souri on November 1, 1859. His family, once prosperous, had 
been impoverished as a result of the Civil War in which con
siderable slave property was lost. Consequently he grew up 
in poverty and his opportunities were limited. His formal 
education included but eight years of schooling. Hunt was 
not untaught, however, and in later years he read the clas
sics. Mindful of M s  own educational deficiency, he cham
pioned measures for free textbooks for school children during 15

15Ibid., p. 4.
l^Douglas Dispatch quoted in «T. Morris Richards, TheBirth of Arizona (Phoenix: n.p., 1940), p. 10.
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his political career.
At the age of eighteen, he left home and traveled 

through Colorado and Texas supporting himself by odd jobs as 
he went along. In July of 1881 he came to Globe on foot with 
all hie worldly possessions packed on the back of a burro.
At Globe, then a frontier mining town, he worked as a miner, 
a waiter, and a delivery boy for the Old Dominion Mercantile 
Company. Later Hunt became secretary and president of that 
company. At Globe he was to acquire a profound friendship 
for Organized Labor "which was not only the basis for launch
ing his political career but the foundation of his later

17political dominance."
During the period of years from 1892 to 1909, Hunt 

served eight terms in the Territorial Legislature and three 
terms as President of the Council. On several occasions he 
had introduced legislation which might have proved benefic
ial to Labor. However, these measures were blocked by the

18
mining and railroad interests. By 1910, Hunt was consid
ered to be the champion of the labor groups. It was largely 
as a result of his sympathetic view toward Labor that he was 
elected President of the Constitutional Convention.

Hunt has been described as "rotound, prosperous and 
19hopelessly bald." His huge frame, as well as his lack of * 18 *

^Hubbard, o&. cit., p. 2.
18McGinnis, 0£. cit.. p. 39.
•̂ Arizona Republican. October 12, 1910.
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formal education, became the subject of many jests. An ad
mirer once commented that love and understanding of his fel- 
lowman, especially for the underdog, were part of his make
up. It has been said that Hunt never made a promise that he
did not keep, but one observer noted that he was too much of

20
a philosopher ever to make a promise.

In his book Arizona Characters. Frank C. Lockwood 
has aptly described Hunt’s compelling, almost magnetic, per
sonality:

His rude, crude strength; his defiance of money and the 
money interests; his detestation of snobbery and preten
sion, whether social or intellectual; his big-hearted 
humanity and his extraordinary intellectual shrewdness 
and political foresight, have made him the trusted cham
pion and advocate of the people and the scourge of the 
unjust, the dishonest, and the autocratic.21

This was the man who was to preside at the convention and to 
influence profoundly the course of the recall of judges pro
vision and statehood.

At the first session of the convention, officers were 
elected and the organization completed. Liberal rules were 
adopted enabling decisions to be reconsidered from one day 
to the next. In fact the recall proposition, among the most 
highly debated propositions, was not adopted in its final* 
form until the very day of the ratification of the completed 
constitution.

21Ibid.

^^Frank C. Lockwood, Arizona Characters (New York:Macmillan Co., 1928), p. 210.
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As had heen expected, the progressive Democrats se
cured assignments to the principal chairmanships. The fore
most conservative DemOcrat#--among them Ellinwood, Baker, 
Franklin, Webb-^&ll of whom had been mentioned as possible 
presidential material, failed to receive any chairmanships. 
The Arizona Republican coMiestetT - that the chairmanships were 
so distributed so that those who supported Hunt in the presi
dential contest could retain undisputed possession of the 22
machine. ' ’r ' ' - ■: 1 ‘ = . ' . : •
■ To the Committee on the Executive, Impeachment and

Removal from Office was entrusted the work of producing a 
suitable recall provision* Jacob Weinberger of Gila County, 
progressive Democrat and a personal friend of Hunt, was ap
pointed chairman. Other members of the committee included 
three lawyers, Lysander Cassidy, D.L. Cunningham, Alfred 
Franklin; a railroad engineer, P.F. Connelly; a plumber, R.B.
Sims; a merchant, E.L. Short; a sheepman, M. Jones; and a

23mining man, H.R. Woods. With such a cross section of the 
Territory represented and the diversity of views which 
necessarily resulted, a recall provision suitable to all 
factors was anticipated.

A heated battle was expected on the Recall because 
of the divergent views of the delegates. The Republicans * 2

22^g£Zolia Republican. October 14, 1910, p. 1.
2 M̂inutes of the Constitutional Convention of the 

Territory of Arizona (Phoenix: thoenix Printing Company, 
1910), pp."22^4:
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opposed the Hecall in any form, especially as it applied to 
24

judges. They believed it would incur a Presidential veto 
of the prospective constitution and delay statehood.

Even the DemocratIq delegates pledged to the Recall dis
agreed to the extent to which it should be applied (see 
Table 4, page 73). The strongest supporters of the Recall,_ 
the progressive Democrats, favored.a recall provision simi
lar to that of the Oregon Plan which included judges. It was 
alleged during the summer of 1910 that delegates had been re
quested to sign a written pledge that they would support the

25recall of judges provision.
. On the other hand, conservative Democrats favored a

limited Recall. E.E. Ellinwood stated that he was opposed to
the recall of judges unless the provision was made so con-26
servative that it would exist in theory only.

Other delegates thought that the recall proposition
might best be submitted to the people as a separate provision
%t the time of the ratification of the constitution. Still
other Democrats favored the recall of judicial decisions

27only, and not the recall of the judges themselves.

^Braoey Curtis, Republican from Santa Cruz County, had 
campaigned and been elected on a platform advocating the 
Initiative, Referendum and Recall. However, during the con
vention he voted along with the Republicans against these 
measures.

Z^Daily Globe. August 6, 1910, p. 1.
^Arizona Daily Star. August 28, 1910, p. 2.
^Letter from J,E. Crutchfield, February 27, 1951.



Furthermore, the county pledges regarding the Recall 
proved to be at variance. The ten-man delegation from Co
chise was pledged to secure a provision calling for 25 per 
cent of the voters to initiate recall proceedings. Gila 
County, on the other hand, had stated no specific percent
age. While the Maricopa delegates advocated the Recall, they 
had been instructed merely to difeet the legislature to enact
"a provision for the recall as a safeguard against derelict 

28officials."
If the delegates adhered to their campaign pledges, 

the Recall in some form would certainly be included in the 
constitution, though the specific provisions remained to be 
formulated. Hunt's correspondence shows that many considered 
It to be "political suicide" for the delegates to default on 
these pledges. Indeed, one observer commented that the pro
gressive issues, among which the Recall was foremost, fired
the people to a greater extent than did Free Silver In *96

29 . - - . ... . ..and *98. The voters would countenance no deceit in the 
fulfillment of the campaign pledges.

The history of the recall provision in the Constitu
tional Convention proved to be long and stormy. Proposition 
No. 18, the recall proposition, was introduced on October 18. 
Two weeks later on November 1, a majority report and two

_ 1 ..- ' ■ ■■'■■■ ... ' ....... ....t 1-.... .......r1""".....
^Arizona Republican. December 1, 1910, p. 4.
^Letter of J.J. Saunders to G.Vf.P. Hunt, August 12,1910. -
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minority reports were submitted,for consideration. The ma
jority report submitted by Chairman Weinberger substantially

30
followed the Oregon Plan. It provided a recall election
in which the ballot included the name of the man against whom 
the recall petition was filed, as well as the names of op- : 
ponents nominated to succeed the officer, if recalled. The 
majority plan differed from the Oregon Plan in the percentage 
basis for the recall petition. The Arizona provision stated 
that the 25 per cent necessary to institute recall prooeed- 
ings was to be calculated from the total number of votes 
oast at the preceding general election for all the candidates 
to that office. The Oregon Constitution.provided that its 
25 per cent requisite should be based upon the total number 
who voted for the Supreme Court Justices.

The minority report of Albert Jones and Homer Woods 
was similar to a plan first proposed by the Yavapai delega
tion. This so-called "Yavapai Plan" stated that in the, 
event of recall proceedings, the only question to be decided- 
was whether the official should be removed or not. • If he 
were recalled, then the vacancy created would be filled as 
provided by law.

The minority report of D.I*. Cunningham simply called * 32

3°0.A. Beard and B.E. Shultz. Documents on the 
Initiative. Referendum and Recall (New York: Macmillan Co., 
1912), pp. 242-243.

32lew Mexican. November 1, 1910, in the Hunt Collec
tion*. Vol.HT -----------



for a recall provision te be enacted by the first state legis- 
32

Although a minority report exelading Judge* from the
33Recall had been expected by many, none was forthcoming.

It would appear that the committee men were: all in agreement
that the Recall should be extended to Judges.

Objections were made to postponing discussion On the
recall proposition because delay would result in numerous
amendments. The objections were not sustained1 and discussion
was made the order of day on November 19, 1910. Pf lor to the
discussion of the Recall on that day, a fifteen-minute recess
was called for a conference Of party strategy.' Apparently
there was much dissension in the Democratic ranks concerning
the recall provision to be adopted1,' for the fifteen-minute

34recess lengthened into an loir-lohg conference. Because 
the Democratic party was utilizing the caucus system, more 
political unity resulted than would have been possible other
wise. Those who objected to the Recall and other progres
sive measures were compelled to follow the party line.

When the convention reconvened, it dissolved itself

32compiete Verbatim Reports of the Arizona Constitu
tional Convention. Vol. I. Hovember'T, 1910, p. 6. IHere
after cited as Complete Verbatim Reports.) __
tio V Mexican. November 1. 1910 in the Hunt Collec-

34Arlzona Republican. November 11, 1910, p. 1. 
3%ubbard, op. cit.. p. 5.
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into the CamBittee of the Whole, During the heated debate 
that followed, almost all the Democrats expressed their views 
on the Recall while the Republicans remained noticeably si
lent. These speeches are valusbie^csuse they give an in
sight into the views of the delegates and the constituents 
they represented. . 1 -:r .’•* v  - - . ■... . .

Among the strongest objections voiced against the 
25 per cent requirement of the Weinberger majority report 
was that it would render the Recall inoperative for all prac
tical purposes. It was also felt that the statement calling
for the signatures on the recall petition to be "real and36genuine" would impair its utility* Some delegates be
lieved that the majority report would operate to reduce the 
Recall to a matter of politics in which the recalled offi-37oer's successor would be invariably of the opposite party.
Still others believed that the provision as stated contained38too much legislative detail.

On the other hand, the Yavapai Plan Minority Report 
was staunchly defended by some as the most "practical, ex
pedient and non-disoriainatery bill" and the one best oal-39oulated to redeem campaign pledges, A spirited discussion 
of the comparative merits of the majority and minority * 37

^Complete Verbatim Report. November 10, 1910,

37Ibid., p. 10.
38Ibid., p. 12. 39Ibid.. p. 10.

L
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reports continued.
At this point the opponents of judiciary recall

rallied their forces and attempted to exclude the judges from
the Recall. First John Orme attempted to exclude all judges

40
from the Recall. Then E.E. Ellinwood attempted to amend
Orme1s motion further by excluding the supreme and superior

41court judges. Both motions failed. The Arizona Republican 
noted that the defeat of Ellinwood*s motion was greeted with
applause from the gallery, coming from the sections occupied

42
by the socialists and suffragettes. Franklin*s motion to 
have the Recall extended to cities and towns and to have such 
provisions inserted into the charters likewise failed. Un
daunted , Ellinwood again attempted to secure passage of his
amendment, but it was again lost when a point of order was43sustained.

In spite of the vigorous attempts noted, all efforts 
to exclude the judiciary from the Recall failed. In fact, 
the only amendment which was sustained that day was that of 
Delegate Roberts which called for the signatures on the re
call petition to be "genuine” rather than that the state- 44meats be true. Apparently the delegates felt that some

40lbid.. p. 17. 41ibld.. p. 18.
^Arizona Republican. Movember 11, 1910, p. 2. 
43Complete Verbatim Report. November 10, 1910,IIi 21#
44ibld.
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recall petitions might be discounted because the statements 
against the officials could not be proven true.

By an almost strict party vote of thirty-seven to
eleven, the Committee of the T/hole decided to adopt the ma-
jorlty report of Chairman Weinberger as amended and to sua-

45pend all minority reports indefinitely. It was so voted 
when the convention reconvened. In an attempt to redeem cam
paign pledges, many delegates had apparently voted for a re- •

46
call provision which did not satisfy their individual views. 
Conservative Democrats Ellinwood, Cobb, and Tuthill remained
adamant and joined with the Republicans in voting against the

47 ■ ' .. X 'proposition.
The proposition as adopted that day provided for the 

following:
1. A petition demanding the recall on which appeared the 

signatures of twenty-five per cent of the voters who 
voted for all the candidates to that office at the

- last election.
2. A period of five days during which the official might 

resign after the petition had been filed.
3« A special election to be held with the accused of

ficial as a candidate with other nominees 1m not less 
than twenty and not more than thirty days if the of
ficial did not resign. ;

46l,o
Collection, vox.

45lMa., p. 24.
les November 11, 1910 in Hunt

47Minutes of the Constitutional Convention, p. 157.
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4. The removal of the accused official unless he re
ceived the highest number of votes at the special
election.

5. No filing of recall petitions until an official had 
been in office six months with the exception of 
Senators or Representatives in the State Legislature 
in which case a recall petition could be filed after 
five days of the opening of the session,48
The announcement of the acceptance of the majority 

report was greeted with mixed comments. Probably the gloomi
est view was that voiced by the Arizona Republican:

Another nail, the longest and strongest of all was driven 
into the coffin of statehood yesterday.... A recall 
proposition in a form that will be most offensive to President Taft ... was recommended.49

It further stated that radical socialist sentiment had been 
allowed to block the wishes of a small group of Democrats to 
defeat any recall provision, and the wishes of an even great
er number to exclude the judiciary from any such proposition.

However, the recall of judges issue was far from de
cided. It became the subject of further debate on December
1 when the Committee on Style, Revision and Compilation re-

50
ported its approval with minor changes. Lysander Cassidy's 
motion to have the recall provision submitted as a separate 
provision caused a lively debate. While no major changes in 
the provision resulted, portions of the debate are presented

4%,os Angeles Examiner. November 11. 1910 in Hunt Colie otlonTToTTlT----------- —
^Arizona Republican. November 11, 1910, p. 1.
^Complete Verbatim Report. December 1, 1910, I, 2.
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here to Illustrate the Intensity of the sentiment in favor of 
the Recall • ' - _ i r~y ••j .• • ^

A.F. Parsons of Cochise County stated that, the la
boring men of his county wanted the Recall in the constitu
tion and not submitted as a separate provision. They had 
ordered their delegates to stand by their colors; ‘the dele
gate who did not heed this advice, he stated, would be making 
"the mistake of his political life." Similarly, H.R. Wood 
cautioned that "the dblegate who comes home.from that conven
tion unable to point to an uncompromising fight against the

52
impairment of the.recall will come home discredited."

Many challenged Orme * s statement that from all the
information he could gather the Recall, if embodied in the

' ‘ ' - 53constitution, would absolutely prevent statehood. Numer
ous communications and various clippings were produced by 
other delegates to prove Orme * s assertion incorrect. To il
lustrate the strong sentiment in Yavapai County against 
separate submission of this proposition, M.G. Cunniff stated
at a caucus of ninety men there, he alone had favored the54separate submission of the recall provision.

In defense of his motion, Cassidy affirmed that 
there would be no possibility of mistaking the people's

51Ibld.. p. 6.
52Ibid». IT, 8.
53ibid.. p. 3. 54lbid.. pe lle



wishes if it were submitted directly to them. He f€lt that 
this and any other question which might Vitally affect state
hood should be submitted to the electors for their cdnslder-

55 . ,at ion. ' ■ • ' 1 -
By a vote of eleven ayes to thirty-six nays, the

motion to submit the recall provision as a separate provision
was lost and the report of the Committee on Revision was ac-
Septed.56

And still the Recall was to be debated further. 'When
the final vote of adoption on Article VII, the Removal of
Public Offleers, came before the convention on December 7,
Baker moved that the statement "The legislature shall enact
a recall measure for the recall of public officials" be sub-

57stituted for the entire article. Had the motion been 
adopted, it would have meant that the Recall would be Insti
tuted by the first state legislature after statehood was at
tained. However, it was defeated by a close vote of twenty-

58five ayes to thirty-one nays.
Other motions designed to exclude judges from the 

Recall were made, but similarly failed. After the final vote 
had been taken it was aho&n that the recall provision in
cluding that of judges had been adopted by a large and almost

55ibia.. p. 9. ^ Ibia.. p. 13.
57lbld.. December 7. 1910, p. 1.

P« 2.
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strictly party alignment majority by a vote of thirty-five to 
59eleven. After a long, drawn-out battle, the Democratic

delegates had been successful in redeeming their campaign
pledges oh the Recall. (See Table 4.)

Surprisingly, a motion was made later to strike from
the redord the entire debate. While Baker objected to such
"jellyfish and spineless" action, Lynch cautioned that some
remarks had been made in the heat of debate which should be
deleted before the record was sent to Washington. The motion 

60
was defeated. During the later revision of the Complete 
Verbatim Report. however, some of the speeches were omitted 
and sent to their respective owners• Among the speeches on 
the Recall omitted were those of delegates Parsons, Cassidy 
and Webb. Such deletions obscure a complete picture of the 
struggle over the recall provision in the Constitutional 
Convention.

On December 9, 1910, the hewly-completed constitu
tion was ready for adoption. After, it had been read in its

' -entirety, it was adopted by a roll call vote of forty ayes
61to twelve nays. Later it was signed by all who had ap

proved it. The dissenters— The Republican delegates from 
Pima, Coconino and Santa Cruz counties; and l.E. Ellinwood

S^Mlnutes of the Constitutlonal Convention, p. 343. 
^Complete Verbatim Report. December 7. 1910, IV, 1. 
6llbld.. December 9, 1910, p. 9.



TABLE k
ROLL CALL VOTE ON THE RECALL PROPOSITION IN THE CONSTITUTIONAL CONVENTION

5 It ill 1 :<d
“ S o g

g i

n. _ _ . . ., .
. 1 1

S h S-5ils 2 8 as ■ s s s
5  ofi YSJlo' Name ' ^ Party County Pledge Tee No' Tee No Yes No

Baker, A.C.
Bolan, <Tohn 
Bradner, S.B, 
Cassidy, Lysander 
Cobb, Lamar 
Coker, E.W.
Colter, Fred T. 
Connelly, P.F. 
Cooper, Yf.F. Crutchfield, J.E. 
Ommlff, M.6. 
Cunningham, D.L.
emrtls, Braoey 
Doe, Edward M,Ellinwood, E.E. 
Feeney, Thoms 
Franklin, Alfred 
Goldwater, Morris

D Maricopa m A X X Absent Absent
D Cochise 2 5 f X X x xD Cochise 25% X X x X
D Maricopa DL X X X xD Graham cup X X X X • *

D Pinal cm X X X X
D Apache cm X X X X
D Cochise 25% X X X XR P l m B*&e z X "A X X
D Maricopa DL X X X X ; ,
D
D

Yavapai
Cochise

m
25%

X
X

X
X X

X X
X

r

R Santa Cruz None % X X - X
B Coconino None Excused Excused Excused Excused
D Cochise X z X X
D Cochise 25% X I X X
D
D

Kgrioopa
YaVipai

DL
QR

Absent
x

Absent 
xX



TABLE 4 (coat.)
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-a 8 6

A S h 2 d _ A
H | S til to PIcd O O

i n

Ohi <D O 43 -H

s i l l
0>
S 5 8 5

Name Party County Pledge Yes Ho Yes No Yes No Yes No
Hunt, G.W.P. D Gila GR ' “ " X ... .X .X x ...Hutchineon, G.C. 
Ingraham,' F.Le

R Coconino None X X Absent Absent
D Yuma GR X X X x

Jaoome, O.C. R Pima None X X Absent Absent
Jones, A.M. D Yavapai m X X x
Jones, F.A. D Maricopa DL X X x

H Z n - . k l :  .
D
R

Gila
Pima

GR
None

X
X X

X
:

x =:
Kinney, Alfred D W * GR . X X X x "
Langdon, John 
Î ovin, Henry

RD a n aMohave
OR
None XX = X X X

X
X

Lynch, Ail. D Graham GR X X X X
Moeur,B.B. D Maricopa DL X X X : ;xMoore, A.A. D Yavapai GR X X X X
Morgan, H.M, 
Orn», John P,

D N a m  jo NOne - x...... X .. X Absent
D Maricopa DL ' "X . ■ . X X X

Osborn, S,Ff D Maricopa % X X X X
Pars##, A.F, D Cochise 25% X X X X
Pusoh, George R Pima None Excused Excused X X
Roberts, G.M. D Cochise 25% X X X X
Scott, James R Navajo None X X X X
Short, E.Le D Yuma GR X X X X

'"T:



Name Party

TABLE 4 (cont.)
§
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County Pledge Yes No Yes No

• r-

I= «to to fl d © o

m

§ & 
©§* 
o S

Ph W W
Yes No

Sims, R.B. D Cochise 25% x : X X XSimms, Mit D Graham OR X X X X
Standage, Orrln D Maricopa DL X X X X
Tovrea, E.A# D Cochise 25% X X X X .
Tuthill, A.M. D Graham GR : X X X XWebb, W.T. D Graham GR . X : X X X
Weinberger, J* D , Gila . GR ■■X -■ - ' X .c X X
Wells, Ed.Vf. R Yavapai , cm X : X X X
White, J•C. ' 1 " Pima None Excused Excused X X
Wills, T.N. D Pinal None Excused Excused X X
Winsor, Mulford D Y u m cm x.- . . X X X
Wood, H.R. D „■ Yavapai . GR __ i. X-
Total 37 11 18 30 11 36 35 11

s

1. Direction to legislature to enact a recall proposition
2. 25% necessary to enaot recall prooeedlngs
3. Pledged to General Recall

©T
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of Maricopa County, the only dissenting Democrat— did not 
sign it. The only Republican to sign the document was John 
Langdon of Gila County who had been a fellow delegate of 
Hunt and We interger. ' ; : " ' ■

111inwood’s refusal to sign the completed constitu
tion was said to result from his disapproval of the recall 
provision which included the judiciary. It was trubHhat he 
had attempted to exclude the superior court justices from 
the Recall during the debate on the subject. He had also in
sisted that the percentage necessary for instituting redall 
proceedings be so high as to make the Recall applicable in 
theory only. In spite of this, it was asserted;that his real 
objection was to the provision relating to the Corporation

- -  ' '  . . ' . . . l -  ' '  . . . V,  .

Commission which gave the people, through their commission,^ 
power to control public service corporations and railroads.

Staunchest of the conservatives, Ellinwood had been 
a corporation lawyer for the Copper Queen Mining Company.
His exact sentiments at the convention were difficult to de
termine , and his every move was watched with suspicion by 
the anti-corporation delegates. One delegate remarked that
he "would not second that fellow’s (Jlllinwood’s} motion to

63adjourn without examining it for a jokerl"

^^Victor S. Griffith, Jr., "State Regulation of 
Railroad and Electric Rates in Arizona to 1925" (Master’s 
thesis at the University of Arizona; 1931), p. 41.

^ The Voice of the People. October 14, 1910 in
Hunt Collection. V6l. II. '
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: It was said that Ell inwood* s pre senoe an the - eosvea*
f . -

tion floor as a delegate completely nullified Winsor's pro
posal to exclude lobbyists from the.-convention floor • The 
Voice of the People asserted that it would remain for Ellin- 
wood to.do the floor work and all the entertaining, wining 
and dining for the corporate interests, although the majority 
of delegates had come to look upon his activities with sus
picion. . ....... -. r ■ - . . . v - . . -;

; Again, when one of Ellinwood*s propositions was
voted down in the convention, William B. Oleary, a labor lead
er of Bisbee, wrote Hunt: . - .

I am proud of the way nine of the Cochise delegation 
stood in that fight. It shows them that Ellinwood cannot 
boss them. It is the first delegation that ever went 
from this county that was not dominated by the Copper 
Queen..,. Watch Ellinwood! He works in the dark with 
the creatures of the night, the real enemies of the peo
ple . Kill his proposition: Kill it like you would a 
snake.64

After Ellinwood had suffered a few defeats on his 
corporation proposals, he made no further effort to push his 
own ideas. His feeling on the matter is shown by the fact 
that he was the only Democrat who failed to sign the com-

65 ■ • ' ■ .pleted constitution.
The Arizona Constitution as adopted was brief and

S e t t e r  of William B. Cleary to G.W.P. Hunt, 
October 29, 1910.

65p©rsonai interview with E.E. Ellinwood, November, 
1930 quoted in Griffith, 0£. cit., p. 40.



well wittesu It contained but 15,642 words as compared with66Oklahoma's lengthy 35,630-word constitution. Arizona at
least had heeded Taft's directitiamot to legislate in its
Constitution as Oklahoma had done. In general, Arizona's
progressive document paralleled Oregon * s, the merits of which
had been fully discussed during the campaign for delegates.
Delegate ParCons was moved to claim the Arizona Constitution
the "greatest and grandest document since the Declaration of

67Independence." , *
Even before the convention had been adjourned, plans 

were underway for a campaign to insure the ratification of 
the proposed constitution. The constitution had been 
printed in the pamphlet form add distributed to the regis
tered voters of the Territory. Delegates had been instructed 
to explain the work of the convention and to strive for the 
whole-hearted acceptance of the constitution by the people 
in their respective counties. Later Hunt wrote each of the 
delegates urging them to "buckle on the armour" in the fight 
to secure ratification of the constitution.

In order to insure approval of the proposed consti
tution by a large majority so as to impress the officials at 
Washington, a "booster" organization was formed. It took the

66The Book of States. 1950-1951 (Chicago: The Coun
cil of State Governments, 1950), III, 88-92.

"'Frank C. Lockwood, Pioneer Days in Arizona (New 
York: Macmillan Co., 19261, p.T 577. - ........
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title of the Arizona Statehood League» GjW.P. Hunt was its
president and Frank DaSouza its secretary. Because it was
forced to operate on a limited budget, the League had few
speakers: those volunteers who could travel throughout the
Territory at their own expense. These included G.W.P. Hunt,
Mulford Winsor, Eugene S. Ives, M.A. Ounniff, Henry F. Ash-68
urst, and Lamar Cobb. > ;

After Acting Covermr-Goorge U. Young issued the 
proclamation setting February 9, 1911, as the date of the 
ratification election, the forces working for and against 
ratification of the constitution began their campaigns in 
earnest.

The recall of Judges continued to be the source of 
controversy during the ratification campaign. The conserva
tives insisted that the Recall, especially the recall of 
judges, was the very provision which would doom statehood. 
Their plan of attack, therefore, was to defeat the constitu
tion at the polls so that another# vastly more conservative, 
constitution could be framed in its stead. Such a constitu
tion would encounter little opposition in Washington, and 
statehood would be assured.

Foremost among those expounding these views were 
Governor Richard E. Sloan, United States Postmaster General 
Frank H, Hitchcock, and the Territorial Delegate to Congress

Morris Richards, The Birth of Arizona (Phoenix: 
n.p., 1940), p. 29.
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Ralph E& Gameroa. It waa olai**d that Sloan m &  Hltaheoak
had an absolute assurance from President Taft that he would
not approve of the work of the *tPhoenlx garden of zoologteal

69
freaks." Other eritics based their belief of Taft's ex
pected disapproval on his past experience as a judge and his 
judicial character. However, Taft had taken pains not to give 
any prior advice on the subject, since it might interfere with 
the freely expressed wishes of the Arizona voters.

On the other hand, Labor repeatedly asserted that it 
would rather go without statehood than modify the constitu
tion, for it considered the recall of judges as its "declara-

70
tion of independence." Remnants of the Labor party or
ganization heartily endorsed the completed constitution be
cause it contained the recall provision whereby the people 
could remove from office men who did not act in accordance
with the people’s wishes in the performance of their official 

71duties.
Not all Democrats were united in their approval of 

the document. Several prominent members of the party in 
Phoenix attacked the proposed constitution in an open letter 6

69san Diego Union. December 20, 1910 quoted in .. .McGinnis, op. cit.. p. 5$.
7%oward A. Hubbard, "Arizona’s Enabling Act and 

President Taft’s Veto." Pacific Historical Review. Ill 
(September, 1934), 322. '

71pally Globe, July 12, 1910 quoted in Hubbard, 
op. cit.. p. 322.



to the Arizona. Republican. #i@y-,a@#^rted jfchat the eoaetitu- 
tion had been the work of a few radicals.and^not the work of 
the Democratic party as a whole; feared that the pro
gressives T determination to make an issue of the recall of....... J Z ......■ ' ■
judges would lead to the loss of statehood.

As the date for the ratification election drew near, 
Congressmen were consulted to ascertain their views on the 
document. Congressional opponents of the Arizona Constitu
tion included E.L. Hamilton, QMlrman of the House Committee 
on Territories; James T. Lloyd, Chairman of the Democratic 
Congressional Campaign Committee; Martin B. Madden, a member 
of the House Appropriations Committee. In each ease, the

73opposition stemmed from disapproval of the recall of judges.
However, there were numerous congressmen who were

outspoken in their approval, of the document. Notable were
Senators Jonathan A. Bourne, Jr. (Republican of Oregon) and
Robert L. Owen (Democrat of Oklahoma) who viewed reports of
Taft*3 impending veto as a "hoax to deceive the ignorant and74
to be used as a measure of intimidation." Others express
ing approval included Senators Robert M, LaPollette (Republi
can of Wisconsin), Joseph M. Dixon (Republican of Montana), 7

72Rlchards, o&. oit., p. 31.
^ Arizona Daily Star, February 7, 1911, p. 1.
?4Ibid.. February 2, 1911, p. 2.
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Norris Brown (Republican of Nebraska), Albert B. Cummins
(Republican of Iowa), Joseph L» Briston (Republican of Kansas),

, 75Moses E. Clapp (Republican of Minnesota).
Prior to the election the Cincinnati Times Star.

thought by many to be the unofficial voice of the President
since it was owned and operated by his brother, Charles P.
Taft, denounced the recall of judges. It stated that little
had been heard about the recall of judges until Arizona at-

76
tempted to include it in her constitution. Now, the paper
scoffed, some reformers viewed it as the only means really

77necessary to establish free institutions in this country.
Many in Arizona viewed the Star * s announcement as an ominous 
prophecy for the constitution and statehood.

William Jennings Bryan spoke convincingly in Tucson 
in behalf of the progressive constitution the day before the 
election. He discussed the Recall at length, possibly to 
allay the increased fears of conservatives as a result of the 
Cincinnati Times Star *s opposition. The Recall, he stated, 
was the most feared because it was the least understood.
Yet, it was of less practical importance than the direct

75Telegram to G.W.P. Hunt, December 29, 1910.
*^By not excluding the judges from the recall pro

vision, the recall provision thus extended to the judiciary 
and was said to be included in the constitution. Nowhere 
in the Arizona Constitution will the statement allowing the recall of judges be found as such.

77Arizona Daily Star. February 9, 1911, p. 1.
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legislation provisions because there was less likelihood of
its being employee. The short terms of office as provided
in the proposed constitution greatly lessened the probability
of the Recall’s being utilized. In addition, the people’s
sense of justice would guarantee its use only in extreme
cases, since "one unjust removal of an officer would result

78
in the repeal of the provision...."

Supporters of the proposed constitution had long pre
dicted that it would be approved by a large majority. They
were correct, for the final election results showed that the

79.constitution was ratified by a vote of 12,187 to 3,822.
This sweeping victory for the constitution would seem to in
dicate that, in spite of all opposition, the voters favored 
the progressive constitution with its recall of judges provi
sion. Apparently they were willing to risk statehood in 
order to assert their belief in a principle, although none 
who favored the constitution doubted that such an "outstand
ing" document would be rejected.

The proposed constitution was then sent to Washington 
where it was referred to the House Committee on the

78ibid., February 8, 1911, p. 3.
79certificate of the Governor, Chief Justice, and 

Secretary of Arizona Transmitting a Copy of the Constitution 
of Arizona and the^soertainment*̂ of the vote Adopting the 
Same (Washington: Government Printing Office, 1911), p. 3.
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Territories. Heretofore, the recall of judges had been a 
local issue. Now it was to gain wide prominence and project 
Arizona into the national political spotlight.

A"

I X ? .

 ̂ r

: ' ..



CHAPTER IV

IN THE NATIONAL SPOTLIGHT: PRESIDENT TAFT 
AND THE VETO

Until it n&s sent to Washington for the necessary 
Presidential and Congressional approval, the progressive, 
proposed constitution embodying the recall of judges provision 
had been a matter of local Interest. In Washington it became 
the subject of great Congressional debate and a matter of na
tional interest. The constitutional Issues involved gave 
Congressional leaders ample opportunities to exercise their 
oratorical powers. There were few who did not take advan
tage of the opportunity. In fact, more pages in the Conces
sional Record were devoted to the admission of Arizona than - , 1 
to the admission of any other state.

Although many of the progressive features of the con
stitution were subjected to criticism, the recall of judges 
was singled out for special condemnation. As one writer ob
served , "Washington sneered at the Initiative, sniffed at2
the Referendum, and had spasms over the Recall."

^Howard A. Hubbard, "George W.P. Hunt: Former Governor 
of Arizona" (An unpublished article), p. 1.

2James Bittinger Weight, "The Story of Arizona’s Ad
mission to Statehood" (A typewritten paper in the University 
of Arizona Library, 1927), p. 14.
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Much of the debate concerned the peculiar wording of
. . . , . -<  ̂andthe Arizona Enabling Act which required that the proposed con-

• . ' '  ■ /. -

stitution hate the positive approval of the President and at 
• 3 _ ■least the passive approval of the Congress. This was the

first time in which an enabling act explicitly called for 
Presidential approval. In the admission of other states, 
the necessity of Presidential approval was implicit as it is 
in all joint resolutions. Yfhy such a provision m s  inserted 
into the Arizona Enabling Act of 1910 has never been ascer
tained. It may have been a mere quirk of composition; at any 
rate, it later became a legal provision which worked to Ari
zona's disadvantage.

Other requirements to be fulfilled were that the gov
ernment provided by the constitution should be republican in 
form and that it should not be repugnant to the Constitution 
of the United States and the Declaration of Independence, and 
that it should meet all the other stipulations of the Enabling 
Act.

Action on the Arizona Constitution began on April 4, 
1911, when Representative Henry Flood (Democrat of Virginia), 
Chairman of the House Committee on the Territories, intro
duced a resolution to approve the proposed constitution of

aa £mH7-i9io),Cone"
Part I, Chap. 310, p. 571.
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4Arizona (H. Jt. Res. 14)• Referred to committee, the reso
lution was reported on May 12 and made the subject of debate 
the following week.

In giving the Committee on the Territories' majority 
report, Chairman Hood stated that a substitute resolution 
had been devised which suggested aa amendment to the consti
tution. The amendment excluded the judiciary of the new 
state from the recall of public officers by popular vote.
The substitute resolution would admit the Territory as a 
state without expressly approving the constitution. Such ac
tion had been taken to meet the objections of those who de
sired to admit the new territory as a state without giving 
affirmative approval to the proposed constitution.

This constitutional amendment, calling for the exclu
sion of judges from the popular Recall, was to be submitted 
as a separate proposition to the people of Arizona for their 
consideration at the first general election of state and 
county officers. Exclusion of the recall of judges from the
constitution was not mandatory. Regardless of the outcome,6
Arizona was to be admitted to the Union. All that was 
gained was an opportunity for the citizens to cast another

^Congressional Record. 624 Cong., 1st Seas., Vol. 
47, Part 1, p. 28.

^House Reports. 62d Cong., 1st Sess., House Report 
No. 33, Vol. 1, p. 3.

6Ibld.. p. 6.



vote on the recall jMgesv If- iiaubmlttliig the question 
to the Arizona eleotorate and allowing them to express their 
sentiments apart from the larger statehood question, the com
mittee hoped to meet the President * s anticipated objections

7to the constitutions • . ^
The minority report absoltitely disapproved the Arizona 

Constitution until such time as the judges were excluded from 
the Recall. It insisted that statehood should be absolutely 
dependent upon the removal of the objectional provision. Like 
the majority view, it stated that the provision should be 
voted upon at the first general state election. However, 
while the majority view made elimination of the Recall op
tional, the minority view made such action mandatory. In ac
cordance with the minority view, in the event the judges were
not excluded from the Recall, then the election would be held 

. 8  . . . , . . . . .

void, and Arizona statehood would be delayed. Ralph Cameron,
the Arizona Territorial Delegate, a Republican who had con
sistently opposed the progressive features of the document, 
joined in the minority report*

The Flood resolution, which embodied the majority 
view of the committee, was to be the subject of House debate. 
Many representatives afgued in its behalf, notably Represen
tative John A. Martin .{peaoerat of Colorado) who felt that 
it allowed an opportunity for a more sober view of the issue

7IM4. SIbid.■ p. 9.



89

apart from the:larger question of ratification of the const!-
tution which may have had some coercive force upon the Ari-

" ' ’ . " 9 - ' ; . - -zona electorate.
\ , -  - % \ :Although opposed to the Recall, which he termed

"radicalism run rampant...socialism gone mad," Representative 
George S. Legare (Democrat of South Carolina) proposed to vote 
for the resolution in order to give Arizonans an opportunity 
to "repudiate the heresy." To many representatives, the 
resolution offered a desired avenue to permit statehood with
out being placed in the position of affirmatively approving 
the constitution and indirectly approving the controversial 
Recall.

Among the points discussed was Congressional author
ity to approve or disapprove a prospective state constitution 
which had fulfilled the requirements stipulated by its en
abling act. Several representatives felt that the formulation 
of constitutional provisions lay entirely within the power of 
the Territory concerned. Hamilton of Michigan, however, cited 
Cooley’s Constitutional Limitations as an authority to prove 
Congress’ power to decide what might properly be included in 
a state constitution pending approval:

Whether any inveterate evil exists in the Territory which 
is now subject to control, but which might be perpetuated 
under a state government— these and like questions, in 
which the whole country is interested, cannot be finally * 10

^Congressional Record. Vol. 27, Part 2, pp. 1239 ff.
10Ibid.. p. 1253.



solved by the people of the Territory for themselves, 
but the final decision must rest with Congress and the 
judgement must be favorable before admission can be 
claimed or ezpeoted.il

Probably most attention vas given to determining what 
constituted a republican form of government. Since the Su- 
preme Court had never conclusively defined the term "repub
lican form of government," opinions varied. The works of 
statesmen and jurists alike were cited in the ensuing debate. 
Two representative court cases were cited by Sidney Anderson 
(Republican of Minnesota). In the decision of Second Dallas. 
the Supreme Court referred to a republican form of government 
as "one so construed in principle that the Supreme Power re
sides in the body of the people," while in another case the 
Supreme Court of Oregon stated that "a republican form of
government is administered by representatives chosen or ap-
■ ■ ' : • ■ . . , . - .. - - : . ■■■ 12 . • -
pointed by the people or their authority.” If these cases
were used as a standard, then the government proposed in the 
Arizona Constitution which allowed for the judges of the state 
to be recalled was republican in form.

In spite of the lengthy discussion, it was not seri
ously contended that the Arizona Constitution did not allow 
a republican form of government, even though it was repeated
ly asserted that the recall of judges was unsafe, unsound 
and "fundamentally destructive of republican form of

n ibid., p. 1351. 
iZlbid.. p. 1334.



13government." The anticipated Presidential disapproval was 
said to rest upon the opMiOa that the approval of the re
call of judges was unwise governmental policy. Taft had never
stated that it rendered state government unrepmblioan In 

1^form. It was absurd to state that the Recall could render
any state government unrepublican in form when Oregon, a

15sovereign state in the Union, had much a provision. In
Pacific States Telephone Co. v. State of Oregon, the Supreme
Court had refused to judge the legality of the Initiative and

16
Referendum because they were purely political matters. It 
was thought that a similar decision would be forthcoming if 
the constitutionality of the Recall were questioned.

Discussion then turned to the possibility of Arizona’s 
reinstating the recall of judges provision after she had been 
admitted to the Union. That Arizona could constitutionally do 
so was agreed, because she would then be on a par with other 
states and would be supreme in legislating upon matters ex
clusively related to self-government. Smith v. Coyle. a case 
in which the Supreme Court had upheld Oklahoma’s right to 
change the site of her capital, though it ran counter to a 
specific provision in her Enabling Act, was cited as a

l% Q uae Reports, p . 8.
^Congressional Record. Volv 47, Part 2, p. 1238. 
15lbid.. p. 1247.
l&Baoific States Telephone'Co. v. State of Oregon.

223 U.S. 1T8.(i912TT~------- ------- -----------------
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17precedent. ■ . : .. ■ .
The progressive movement and its ramifications were 

debated at length before discussion was brought to a close. 
James A. Mann (Republican of Illinois) introduced an amend
ment which made mandatory the exclusion of the judges from 
the recall before statehood could be attained. It was over-

fwhelmingly defeated by a vote of seventy-four ayes to 141 18
nays. On May 23, 1911, the Flood Resolution was adopted

19with minor amendments. Thereupon it was sent to the Senate 
where it became the subject of debate for four months.

: After a conference with President Taft oq July 11, 
1911, Senator William A, Smith (Republican of Michigan), 
Chairman of the Senate Committee on Territories, gave notice 
of amending the resolution to eliminate judges from the re
call. He stated that as a result of his conference with the
President, he was sure the President would veto the resolu-

' ■ 20
tion if it were passed In the form adopted by the House.

News of this development was wired to G.W.P. Hunt the 
same day. The telegram also requested Hunt to ascertain the 
sentiments of the citizens in Gila County regarding the ad
visability of eliminating the recall of judges in order to 17 * 19 *

17Coyle v. Smith. 221 U.S. 559 (1911).
^Congressional Record. Yol. 27, Part 2, p. 1525.
19Ibid., p. 1529.
2QArizona Daily Star. July 12, 1911, p. 1.
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insure statehood. At a mass meeting in Globe the next night, 
it was decided to support all the provisions of the Arizona 
Constitution. The miners, who formed the bulk of the popula
tion in Globe, definitely stated that they preferred to go
without statehood rather than consent to the deletion of the

21
recall of judges provision. They looked upon that provi
sion as their declaration of independence and were not will
ing to see it impaired in any way.

In spite of the view of the miners of Globe, the
Tucson Citizen noted that the "Recall or Nothing" group

22
headed by Hunt was in a minority. Similarly, the Arizona 
Republican observed that the people of Arizona, with the ex
ception of the Western Federation of Miners, were willing to 
eliminate the recall feature rather than risk losing statehood. 
In answer to a letter of inquiry from Senator Borah (Republi
can of Idaho), the paper stated that "the miners conscientious
ly feel that they ought to insist upon retaining the recall for 
their own protection." However, the press of the Territory 
was almost unanimous in favor of eliminating the Recall, even 
though most of them had supported the work of the progressive 
Democrats in the Constitutional Convention. The opportunity 
to vote again on the controversial proposition apart from 
other provisions of the constitution would be welcomed, the 21 * *

21Ibid.
^2Tucson Citizen. July 25, 1911 in Hunt Collection,Vol. III.-------------- ----------------------------------



Republican asserted. In the original election for the ratifi
cation of the constitution there had been no opportunity to

23secure the true sentiments of the populace on that one issue.
But if the people of Arizona were interested primarily 

in the question of retaining or deleting the provision for the 
recall of judges from the constitution, the senators were in
terested in some broader aspects of the issue.

During the Senate debate, the continuing contest be
tween the delegated government and popular sovereignty was 
stressed. Senator Robert L. Owen (Republican of Oklahoma) 
insisted upon the right of the people of Arizona to determine
the provisions of their own organic law, provided they did not

24conflict with the Constitution of the United States. Miles 
Poindexter (Republican of Washington) agreed that the issue 
was greater than the relative merits of the Recall and con
cluded that the right of the people to determine the extent of 
their own power was at stake. Although the recall of judges 
was not unrepublican in form, Senator Borah stated, it was 
"unwise in principle." Yet he would not impinge upon the in
violate principle of self-government. He felt that it served
no good purpose to demand temporarily what could not be ef-

26
footed permanently. * 25

^Arizona Republican. July 24, 1911, p. 1. 
^^Congressional Record. Vol. 47, Part 4, pp. 3724-26.
25Ibid.. p. 3671. 26Ibid.. p. 3681.
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Senator Elihm Root (Republican of New York) cited the 
Coyle case as precedent for his view that after statehood had 
been attained, the provisions of an enabling act were no 
longer binding upon subsequent state action. Coyle v. Smith 
established that the admission of a state upon a par with all 
the states of the Union carried with it the power to regulate 
by constitutional provision and limitations under the state 
constitution all matters within the scope or authority of any 
state. As soon as all the conditions of an enabling act had 
been met and the proclamation declaring statehood had been Is
sued, the power of the national Congress over local government 

27ceased.
In the main, the Senate debate centered about the ar

guments for and against the recall of judges. Telling blows 
at the progressives* arguments were made by George Sutherland 
(Republican of Utah) and Coe I. Crawford (Republican of South 
Dakota). Sutherland believed that the provision was "utterly 
subversive of the principles of good government" and that its
fallacy lay in the assumption that the judge represented a 

28
constituency. The judge had no constituency, he asserted, 
and in only a very restricted sense at all could be called a 
representative officer. He condemned the recall of judges 
as instituting a tribunal in which everyone decided and none 27 28

27Ibid.. p. 3688.
28Ibid., Part 3, p. 2801.
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was responsible, as being a system in which 25 per cent of the 
populace could prejudice thf judge's case and from whose ar
bitrary and unjust finding there was no appeal.

Crawford declared that fallacious reasoning led one to 
the conclusion that a judge was a servant of the people and a 
representative of the majority only. In truth, the judges were 
obliged to protect the rights of the minority as well as of the 
majority; the judiciary was the refuge of all oppressed minori
ties. Continuing he asked what constituted a majority which 
the judge supposedly represented. The majority of today was 
not the majority of tomorrow, he stated, and he likened the
rule of majorities to a pendulum swinging in one direction and

29then in another.
The, opinion that the recall of judges was designed to

' '' : v . . .. • . . : ' ■ ■ : . ' ' ■ . .hasten political degeneracy was expressed by Root. The judge
was to weigh the evidence presented in court. Root stated, but
in all probability he would himself be judged upon the colored
newspaper version of the court case. In such a situation, to
whom would the judge appeal his case? To whoa would the ooun-

30sel plead his case, Root astod.
Knute Nelson (Republican of Minnesota) likened the 

provision to a sword of Damocles constantly threatening the . 
judge. His objection stemmed from the fact that the 29 30

29Ibid., Part 4, p. 3697.
30£bld., P« 3689.



popularity of the rival candidate to an incumbent judge 
would be a factor in a recall election, a factor which would 
cloud the legal question. Again, it was all too easy to se
cure signatures on petitions which sight result in the re-

31moval of a judge.
The progressives favoring the recall of judges were 

equally as forceful in their arguments. Jonathan Bourne, Jr. 
(Republican of Oregon), an outspoken advocate of the Oregon 
Plan, felt that if the people could be trusted to elect the 
judge, certainly they could be trusted to invoke the recall 
power wisely. He took exception to the statement that the 
judges should be put on a plane above the clamor ef the pub
lic in order to insure their judiciary independence:

To assert that judges are above corruption or improper 
prejudice and that they are always efficient public ser
vants is too absurd for consideration....

There hangs no halo of sanctity around the head of the 
judiciary, except as unthinking men concede a sacredness 
which the legal profession has assumed for occupants of 
the bench.... If the judiciary is above that influence 
of political bosses it is certainly also above the influence of public clamor....32

Miles Poindexter (Republican of Washington) asserted 
that the reason the Recall was proposed in Arizona was pre
cisely because the judges had their ears, if not to the
ground, poised to catch the corrupt whisperings of great busi-

33ness interests.

31Ibid.« p. 3694.
% b i d . .  pp. 3641-42. 33lbid., p. 3675.
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On August 8, 1911, after much debate the Flood Resolu
tion was passed in the Senate by a vote of fifty-three to 

34eighteen. Before the vote was taken an attempt to approve 
the Nelson amendment, wMoh made the removal of the recall 
of judges mandatory, failed by a vote of twenty-six to forty- 
three. . '

In Arizona in a matter of minutes after the final vote 
had been taken and the results telegraphed to Tueebn, the 
Arizona Daily Star issued a free four-page extra bearing the 
headline "Statehoodl" In a sub-head the situation was ex
plained further: "Flood Resolution Passes Senate with large.
Majority— Assuring Statehood for Arizona if President Signs 
Bill— Puts Matter Squarely Up to President Taft." In Its 
lead story the Star stated that since the people of the Terri
tory were so strongly in favor of the immediate admission to 
statehood, there was little doubt that they would not accept 
the amendments as being a necessary condition for statehood,

: Speculation as to the Chief Executive1s course of ac
tion ran high. That he was hostile to the reoall of judges 
was known; the lengths to which he might go to illustrate his 
disapproval were not. Some Congressmen had contended that 
President Taft would be willing to sign the statehood bill if 
the Nelson amendment were passed. Since the amendment had

34ibid.. p . 3742.
3$Arizona Daily Star. August 8, 1911, p. 1.
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ft

been rejected^ the Star felt that the most probable course of
action was that the resolution would become law without the

36
President1s signature. Others were equally certain that a 
veto would be fort booming. 1

Oreat eaphasis v;as placed upon Taft’s past experience 
as a .lawyer and judge, as well as upon his essentially conser
vative nature, as an indication that his certain disapproval 
would be expressed by a veto. A brief biographical sketch is 
presented here to illustrate Taft’s extensive legal experi
ence and his judicial character.

William Howard Taft was born on September 15, 1857 in 
Cincinnati, Ohio. He was born into a family of easy eireum- 
stances and good background and had an "uneventful" childhood. 
As his father and brothers before him, he attended Yale where 
he proved to be a good student. Later Taft carried on the 
family legal tradition as a law student in the Cincinnati Law 
School. For a short time after the completion of his studies 
he worked on a part-time basis as a news reporter. His work 
entailed reporting court cases for the Cincinnat1-Times Star 
and the Cincinnati Commercial.

January 3, 1881 marks the official debut of a career 
which was to be spent in public service, for that year Taft 
became the Assistant Attorney General in Cincinnati. The fol
lowing year he assumed duties of the Collector of the Internal

36ibld.

224030



100

for the First Obi© District which M E  Its headquarters at 01a- 
oinnati. Later he served for a short time with his father’s 
former law partner, Major Harlan Page Lloyd. However, when 
a vacancy occurred in the Ohio Superior Court in 1887, he re
ceived the appointment from Governor Joseph B, Foraker. In
1889 he was appointed the Solicitor General of the United 

37States.
Years' later in an interview with William Allen White,

President Taft explained the reason for his early success.
I got my’political pull, first, through father * s promi
nence then through the fact that I was a "hail-fellow- 
well-met" with all the political people of the city con
vention going type. I also worked in my ward....3©

During his lifetime he seemed to be pushed from one office to
another with little apparent effort on his part. He frankly
explained the phenomenon: "Like every well-trained Ohio man,
I always had my plate the right side up when offices were fall-

39 - •<: , ' ■ :. ■ .ing."
Taft’s entrance into politics was through a Judicial 

career. He was appointed Judge of the Sixth Judicial Circuit 
and ex officio member of the Circuit Court of Appeals in 1892 
by President Harrison. He served in that capacity for eight 
years during which time he became recognized as one of the 
outstanding members of the federal Judiciary because of his

^Henry Fowler Pringle, The Life and Times of William 
Howard Taft. 2 vols. (New York: Farrar and £hinehart7 1939) 
gives the best account of Taft’s life.

38ibid.. I, 58. 39ibid.. p. 57.
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learning, industry and high professional Ideals# Throughout 
this period his one driving ambition, an ambition which he 
was to cherish for many years, was to be elevated to the posi
tion of Supreme Court Justice. It was during this same 
period that he became Dean and Professor of law at the Cin
cinnati Law School. There he reorganized the school by the. 
introduction of the case method of study.

In 1900 he received an appointment from President 
McKinley to become a member of the newly*-established commission 
for the Philippine Islands. Later he served as the Civil Gov
ernor of the Islands, a position which gave his orders the 

40force of law. Largely because of the urgings of his family, 
Taft accepted the appointment of Secretary of War when it was 
offered to him by Theodore Roosevelt in 1904. In Washington,

: . "• ■ • ' V . : - .. . ' i
Roosevelt, Taft and Ellhu Root were to become known as the 
"Three Musketeers" because of their unceasing and united po
litical activity. In 1908 Taft was virtually handpicked by 
Roosevelt to succeed him in the White House. :

His election to the Presidency appeared to be another 
in the series of political plums that fell to him without be
ing assiduously sought. Biographers are in agreement that 
Taft probably would have preferred the quiet life of a judge 
to the hectic life of President. Apparently the promptings

4QIbid.. p. 65.
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of his wife and family swayed him in favor of the Chief Exec- 
utive*s chair.

Pringle in his biography of Taft states that it is Im- 
possible to understand Taft without appreciating the fact that

.. A'l <v . 'he worshipped the law. He was, first and foremost, a lawyer 
- ■ ' ' ' ' ■ : . . : - ■'! ' ■ ' ■■ 'and judge. Even in his capacity as Chief Executive, his ap

proach and method were those of the judge.
He was not the type of man who acted first and then

sought legal justification later. For him, even the best mea-
sure must have an affirmative sanction in statutes or prece- 
„ - ' . •■:■■■■ . - ; - , ' : ' ■ 'denoe to be acceptable. Later in his book, Our Chief Magis
trate. he clearly stated the viewpoint which had guided him 
during the Presidency:

.' ''The true view of the executive function is, as I con
ceive it, that the president can exercise no power which 
cannot be reasonably and fairly traced to some specific 
grant of power or justly implied or included.within such 
express grant as necessary and proper to its exercise.
Such specific grant must be either in the Constitution or 
in an act of Congress passed in pursuance thereof. There 
is no undefined residuum of power which he can exercise 
because it seems to him to be in the public interest.42

No popular need or demand would cause him to change
his opinion of the law in favor of a wider interpretation. He
always revered the law as he understood it, or as judges with43whom he agreed understood it. Independence of the judiciary

k*Ibid.» p. 129. 43Pringle, b£. cit., p. 129.
^William Howard Taft, Our Chief Magistrate and HisPowers (New York: Columbia University Press,1916), pp. 13$-142. _ - .
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was of prime importance in his love of all things judicial.
Taft’s essential conservatism and interest in the pres- 

ervation of judicial institutions without fundamental change 
were clearly revealed in the matter of the Arizona Constitu
tion and the recall of judges. As the time for Presidential 
action upon the Flood Resolution approached, Taft’s past ac
tivities and speeches were scrutinized to determine his pro
bable course of action.

During his visit to the Arizona Territory in 1909 and 
in,speeches given at Phoenix and Prescott, he had urged the 
populace to frame.a sound constitution. He warned emphat
ically against the insertion of vast amounts of legislative 
detail into what should be tjae state’s document of fundamental 
principles.. That had been his.chief objection to the Okla
homa Constitution which he characterized as a ’’zoological gar-

44den of cranks.” He further charged them to form a simple, 
general, and comprehensive constitution. Realizing that in 
their eagerness to achieve statehood the people might accept 
any constitution submitted to them for approval, he cautioned 
them to select responsible men as delegates to the Constitu
tional Convention. Never had he specifically referred to the 
Initiative, Referendum and Recall by name in his speeches in 
the Territory. The only "or#aklsm” to which he referred was 
that of too much legislative detail in a document of

^■William Howard Taft, Presidential Addresses and 
State Papers (New York: Doubleday, jPege Co., 1910), p. 354.
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fundamental principles.
Taft’s speeches had been utilized by conservatives in 

the Territory as indicative of the fact that he would not ap
prove of a progressive constitution; and for this reason, 
conservatives urged the adoption of a "safe, sane constitu
tion. " Progressives insisted that the progressive features 
had never been specifically prohibited by the President.

During the Congressional debate on the Flood Resolu
tion, reference had been made to Taft’s visits to Oklahoma in 
1907 at Roosevelt’s request to persuade members of the Con
stitutional Convention there to exercise care in formulating 
their constitution. It was alleged that Roosevelt had con
sidered the possibility of vetoing the Oklahoma Constitution,
but had been advised by the Attorney General that he had no

45discretion in the matter. The possibility of vetoing a
statehood resolution had been considered in the past. It
might now be used in the case of Arizona and there was good
reason to fear that it might, for the Arizona Enabling Act of
1910 made the President’s approval a discretionary matter.
In spite of this, many Arizonans continued to boast that Taft
would not dare to veto the proposed document and thereby in-

46
cur the "wrath of the great American people."

Taft’s refusal to give any statement of views on the

^Arizona Republican. December 28, 1910, p. 2. 
^Arizona Daily Star. September 11, 1910, p. 8.



Be ©all bad been viewed by Mark Smith and other Arizonans as
an indication that he would not veto it. This same non- -
committal attitude was viewed by the conservative Sloan and
Gameron as sufficient proof of his impending disapproval#
Conservatives viewed the Cincinnati Times Star denunciation
of the recall of judges as further evidence of Taft's oppo-
sition, while progressives thought It but a conservative ruse
calculated to win votes and to defeat the constitution.

In a speech in Hew York at the time of the debates on
the Flood Resolution, Taft decried the Invasions of the inde- 

. . . . 1^7 * ' - ' '
pendence of the judiciary. Although Taft's opposition to
the recall of judges was known, Flood and members of a five-
man delegation of the House Committee on the Territories,
after a conference with the President, were certain that his
objections would be met by the terms of the Flood Resolution.
They had so stated in the majority view submitted to Con-
gross.

In contrast to this view. Chairman Smith of the Senate
Committee on Territories stated after a conference with Taft
on July 10 that if the Flood Resolution were adopted in the

49Senate, as it had in the House, it would be vetoed. In 
spite of Smith's ominous prophecy, the Senate adopted the

^Congressional Record. Vol. 47, Part 2, p. 1236. 
^House Reports, p., 6. ' ,
^Arizona Daily Star, July 11, 1911, p. 1.
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Flood Resolution after prolonged debate.
All possible doubts were removed when Taft emphat

ically vetoed the resolution and returned it to the House on 
August 15, 1911 with a strongly-worded message condemning the 
Recall:

This provision of the Arizona constitution in its ap
plication te county and State judges, seems to me so per
nicious in its effect, so destructive of independence in 
the judiciary, so likely to subject the rights of the 
individual to the possible tyranny of a popular majority, 
and therefore, to be so injurious to the cause of free 
government, that I must disapprove a constitution con
taining it. 50

He further stated that if he signed the Joint Resolu
tion, he did not see how he could escape the responsibility 
for the judicial recall of the Arizona Constitution.

Many persons had contended that the executive's only 
duty was to examine the proposed constitution and, if it were 
not inconsistent with the Federal Constitution, the princi
ples of the Declaration of Independence or the Enabling Act, 
to approve it. In answering this charge, Taft stated clearly 
that he was not performing the office given to him by the 
Enabling Act:

But now I am discharging my constitutional function in 
respect to the enactment of laws, and my discretion is 
equal to that of the Houses of Congress. I must there
fore withhold my approval from this resolution if in fact 
I do not approve it as a matter of governmental policy 
.... But when such a constitution contains something so

^Congressional Record. Vol. 47, Part 4, p. 3964.



destructive of free government as the judicial recall, 
it should be disapproved.51

In arguments similar to those used by Senators Root 
and Sutherland, he contended that judges were not representa
tives of the majority of the people as were the legislators 
and executives. Since the Recall was devised to act quickly 
upon the outbursts of popular sentiment, he felt that un
scrupulous political bosses could easily gain political con- 
trol. He reiterated one of the most commonly used arguments 
against judicial recall by stating that self-respecting men 
would hesitate to accept the office. Judicial independence 
would become a thing of the past, he feared.

Taft denied that this provision was necessary to 
bring judges into harmony with the public will and progres
sive ideas. iThlle he admitted that individual Instances of 
retrograde conservatism in court oases turning on the indi
vidual economic or sociological view of judges might be pointed 
out, he did not feel that they were numerous enough to warrant 
such radical action. In conclusion he asserted that it was 
necessary for the authority which was primarily responsible 
for the creation of a state "to assert In no doubtful tones

52
the necessity for an Independent and untrammeled judiciary."

The veto message was greeted with mixed opinion.
Praise was forthcoming from Outlook, the American Review of

$2Ibld.. p. 3966.51Ihld.



Reviews. while Current Literature and the Public Magazine 
condemned it.

Some congressmen hoped to override the veto, since 
the original Flood Resolution had been adopted by such an 
overwhelming majority in each house— by a proportion of four 
to one in the House and three to one in the Senate. A 
greater number of congressmen:'were of the opinion that the 
minimum two-thirds vote nebessary to override the veto could 
be obtained in the House but not in the Senate. Representa
tive Flood urged prompt action entailing the least amount of
friction as the only solution if the matter were to be set-

54tied in that session.
Consequently a new bill, the Flood-Smith Resolution, 

was formulated at a joint meeting of the Congressional Com
mittees on Territories. It called for the elimination of the 
recall of judges as a necessary prerequisite for statehood. 
This provision was to be the subject of a special vote at the 
first general state election.

•' At a meeting with G.Y7.P. Hunt, then in Washington, 
Congressman.Flood and Senator LaFollette impressed upon him 
the necessity of eliminating the objectionable feature. When 
Hunt had been satisfied that the provision might be reinstated 
after admission, he .said he would assume full responsibility

53Wright, op. cit, p. 16.
^Arizona Daily Star, August 16, 1911, p. 1.
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55for having it removed. Delegate Ralph Cameron was very opti
mistic about the proposed bill for he felt that it brought

56Arizona closer to statehood than ever before.
In the Senate some objections to "presidential dicta-yt. - ' '

tlon" were heard. Probably prompted by the belief that dis-
oration is the better part of valor, however, most Senators
agreed with Senators Borah and Smith that the proposed bill
was the only means of obtaining statehood for Arizona. In
spite of this, Borah continued to believe that it was far
better counsel to leave the determination of the question in
the hands of the Arizona electorate entirely, as the original
Flood Resolution proposed, rather than injecting the element 

57of duress.
By a vote of fifty-three to nine, the Flood-Smith 

Resolution was approved in the-Senate on August 18, 1911• The 
nine Senators who remained adamant in opposition in spite of 
the President’s veto included Joseph V/. Bailey (Democrat of 
Texas), Jonathan Bourne, Jr. (Republican of Oregon), Frank B. 
Brandegee (Republican of Connecticut), Norris Brown (Republi
can of Iowa), Weldon B. Heyburn (Republican of Idaho), and

58
Atlee Pomerene (Democrat from Ohio).

55*»Creorge W,P. Hunt and the Constitution of Arizona" 
(A typewritten paper in the University of Arizona Library),
p. 15s

^Arizona Daily Star. August 18, 1911.
Vol. 47, Part 4, p. 4120.

P. 4141.
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That day the Arizona Daily Star1s editorial page car
ried these observations on the Recall and the Presidential 
veto: r

No fair-minded citizen can justly blame a public 
officer for adhering to principle, for sticking by his 
notions of right, and with Mr. Taft opposition to the 
recall is a matter of fixed profound principle....

We have never believed nor do we believe now, that a 
majority of the citizens of Arizona want the recall as 
provided in the constitution. They never have had an 
opportunity to express their views on the question as a 
separate proposition.

They were willing to accept the recall, only because 
the recall had been Imbedded in the constitution and to 
reject the constitution appeared to be a backward step in the campaign for statehood.

A great noise in behalf of the recall has been made 
by a small group of politicians who have imagined that 
they thereby ifi#rm«ed their chance to get office and power in the new state.59 >

On the same dav the Flood-Smith Resolution was adopted
60

in the House without benefit of roll call. There was great 
rejoicing in Arizona when the passage of the Resolution was 
made known, for statehood was no* almost a reality. True, 
they would have to eliminate the recall of judges for which 
Labor and the progressives had striven so hard. But elimina
tion of that feature was a mere formality. After statehood 
it could be reinstated and Arizona would be the victor for 
she would then have both statehood and the recall of judges!

^Arizona Daily Star, August 18, 1911, p. A. 
^Congressional Record. Tol. 47, Part 4, p. 4120.



" - ' . ' ■ /  ' • .

t' r - : ; * CHAPTER V

STATEHOOD AND THE REINSTATEMENT 
OF.JUDICIARY RECALL

In Arizona the sentiments of many progressives toward
the action taken by President Taft was uttered through a poem
in Colonel Thomas F. Weedin’s Blade Tribune:

You may think you’ve knocked us out 
With your little veto clout,
Billy Taft, Billy Taft,
But (yo0 must think us awful tame 
If at that we’d quit the game 
And in bondage still remain,
Billy Taft, Billy Taft.
We are made of sterner stuff 
And will surely call your bluff 
Billy Taft, Billy Taft.
We will tolerate your gall
And surrender our recall
Till safe .within the statehood stall
Billy Taft, Billy Taft.
Then we'll fairly drive you daft 
With the ring of our horse-laugh Billy Taft, Billy Taft.
As we joyously re-install 
By the vote of one and all,
That ever-glorious recall 
Billy Taft, Billy Taft.l

A great proportion of the populace, not given to

lj. Morris Richards, The Birth of Arizona (Phoenix:
n.p., 1940), p. 36.
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playful poetry, read of the enactment of the Flood-Smith bill 
and agreed that it was the only practical solution. At any 
rate, the matter was relegated i® tie background as political 
activity began in earnest for the statewide elections.

October 24, 1911 had been set as the date for the 
primary state and county elections. Prospective candidates 
were fttiok to„announce their political intentions. Colonel 
Thomas.F. Weedin, a progressive Democrat, was first to announce 

} his candidacy for the govemorship.
The 11 Paso Times dimly viewed his candidacy, staling:

[ "That Editor Weedin favors reincorporation of the recall of
1 the judiciary in the Arizona constitution is sufficient reason. ' ' " 2 ' -
I why he should not be governor of Arizona." It further ad-% ' -

vised that any candidate for office advocating the reinoorpor- 
; ation of the recall of the judiciary in the constitution would
‘ be defeated.

Such scepticism did not appear to affect Arizona. If 
it did, it was not widespread. Of great interest was the 
prospective candidacy of G.W.P. Hunt, President of the Consti- 
tutional Convention in 1910, foremost of Arizona’s progres
sives and staunch friend of Labor. He had been considered as 
one of the most probable contenders for the gubernatorial seat 
as early as 1910. However, it was not until September 22,
1911, long after Weedin had made his position known, that Hunt

ber 5, 19.
211 quoted in the Globe Democrat. Septem-9H, p. 2. “

t,



announced himself as a Democratic candidate for governor. .
Shortly thereafter in a press interview, Hunt expounded 

his views on the vital queetio^s confronting the people. He 
made the following observations on the recall issue:

Though the Flood-Smith Resolution did not give us all 
we wish, I believe the people feel that they have achieved 
a great victory. Once we are admitted to statehood we are 
free to amend the Constitution and enact a recall that 
shall include the judiciary. The people, by the terms of 
the Constitution, are absolutely in control of the des
tinies of Arizona. In the crucial days that are to come 
after January 1, 1912, they will have at their command 
the recall of the legislative or any other state officer 
should he become derelict in his duty.... If I am 
elected governor, I shall see to it that there will be no 
delay in invoking the recall.3

At the outset of the campaign for the primaries, lit
tle opposition to the recall of judges was noted, and it was 
generally believed that a constitutional amendment to that ef
fect would be» almost unanimously endorsed by the people after

' If- -
statehood was achieved.

Public opinion was so formed that even a Republican
legislature would frecall the recallM in spite of the Presi-

5dential veto, one paper declared. However, the same paper 
warned against the widespread sentiment which regarded the 
restoration of the recall of judges and the election of the 
two United States senators as the only problems confronting 
the incoming legislature.

^Richards, op. cit.. p. 39.
^Globe Democrat. September 9, 1911, P* 2. 
5lbid.. Sept. IS, 1911, p. 1. 6Ibid.
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A suggested modification in the recall of judges pro
vision as recommended in the Hunt house organ, the Daily 
Globe, was to become the center of the controversy. The 
Globe had labeled as "an absolute necessity" a revision in the
method 'of the Recall so that it could not be Invoked to put a

7more popular man in office. t
Hunt’s "change of heart" was greeted sarcastically by

some papers which insisted that, had Hunt "seen the light" a-
year earlier, Arizona would be enjoying statehood. They
further maintained that Hunt’s short-sightedness had lost for8
him the opportunity to be Arizona’s first governor.

The Globe Democrat looked upon the proposed modifica
tion as a complete repudiation of the Recall.

It is a repudiation of every statement about the recall 
ever made by Me. Hunt, the President of the Constitu
tional Convention, the avowed father of the recall pro
vision. It is in direct conflict with the promises of 
the fellow candidates for office on the Democratic ticket, 
and their opponents.9

Such accusations were labeled as "utterly without foundation"10
by the Daily Globe. Even the Globe Democrat, which was 
usually at odds with Hunt, agreed:that such a statement was 
in error. * 10

her 21, 19
*' " ) Globe Democrat. Septem-

19 . _ . -------------- --------
PGiobe Democrat. September 21, 1911, p. 4.
9ibia.. September 28, 1911, p. 12.

10Hunt Collection. Ill, 19.
llGlobe Democrat. September 29, 1911, p. 4.



• However, the El Paso- Times'went further-tM»’tie - - 
Arizona press in attacking Hunt*3 stand. It stated that Hunt 
Would reject the"entire iniquity of the recall of judges pro
vision except for the fact that- sentiment in its behalf was 
60 strong that its' repudiation would spell his defeat.
Hunt's adherence to the principles was induced by political

. . . .  • 12expediency, hot conviction, thi paper claimed.
. In a lengthy editorial entitled the "Principle Of Re

call* the Times also charged that negativism, not devotion 
to principle, was the fundamental reason for the judiciary 
recall's becoming an issue at all:

The recall would never have become the issue it is 
in Arizona but.for the storm of opposition it encountered 
at Washington. The fact of its enforced elimination as 
a precedent to statehood but fanned the fires of a dis
appointed angry peoples* discontent and determination.
The dominant idea in Arizona is not devotion to the prin
ciple of the recall, but the determination to show Presi
dent Taft and other opponents that Arizona feels herself 
capable of attending to her own affairs. It is not de
votion to principle that is thus being displayed, but a 
desire to play for even and it involves a situation in 
which Arizona is destined to become the chief sufferer.13

In terms equally as strong, the Globe Democrat rushed 
to Arizona's defense, asserting that such statements could
not be further from the truth. It claimed that with the ex
ception of an unthinking Democratic triumvirate— G.W.P, Hunt,

October
4| 0̂ ' ' ' ' ' - •**••*- -* .... . h ......
12E1 Paso Times quoted in the Globe Democrat.14, 19117 f t t :
13Globe Democrat. October 14, 1911, p. 2.
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Mulford Wlnaor, and Eugene Brady O'Neill— and two newspapers- 
the Phoenix Hessian and the Arizona Gazette— the people of ^  
Arizona had never been excited about the Presidential veto.
It further stated that no disposition to reincorporate the 
judiciary recall provision as it stood into the constitution 
was noted. Even Hunt, termed the father of the provision, 
Odvooatfd changes in its application. The paper was certain 
that_whether Hunt was elected or not, he would work to have 
the suggested changes incorporated.

• In spite of the controversy centering about Hunt’s
proposed recommendation, the spirited primary campaign was
not one of personalities. J. Morris Richards in his book,
Arizona, the Baby State, ventures the opinion that this was
probably the first and only time in the history of Arizona as
a state that the actual candidates were not personally bitter

1̂ )
in the gubernatorial race.  ̂ .

Shortly after the primary elections were held, Weedin 
conceded his defeat to Hunt by a ratio of three to one and 
went on to predict Hunt's election on December 12 at the gen
eral election. Weedin was to become one of Hunt's staunchest 
supporters. He worked faithfully to promote the party wel
fare against the caustic attacks of other Arizona newspapers

l^Ibld. - ,. . . ., ■
15Ibid.
l^Rlohards. op. cit.. p* 43.
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17which took definite sides in the general election campaign.
On October 30, 1911, shortly after the primaries, Hunt

promised that if elected his first official act would be the
reeoamendation to the legislature of the submission of the

18
amendment for the recall of judges.

In Chicago, President Taft noted that it was within
the power of the people of Arizona to alter the constitution
after achieving statehood. "But when it obtains its results
its people cannot say we did not warn them. I wrote ay veto

19out of ay heart and am proud and glad I wrote it."
Both the platform declarations of the Democratic and

Republican parties favored the elimination of the recall of
judges provision as a requisite for statehood. Both agreed
that the firdt legislature should submit to the people at the
earliest possible moment after statehood a constitutional amend-

20
ment reinstating the recall of judges.

; Though both political parties advocated the same mea
sure, in general the Democratic party used stronger language.
It vehemently denounced the Presidential action as dicta- 21torial.

3-7lbid», p • 44*. : . .....
i8Ibid., p. 47.
l^Globe Democrat. October 30, 1911, p. 1. '•
20Arizona Republican. November 10, 1911, p. 1.
21Arlzona Gazette. November 11, 1911, p. 1
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Because of the Republican approval of the recall of 
judges, the Democrats were deprived of their strongest po
litical cerd. The fight was now to be between men, not
issues, between the Democrat G.W.P. Hunt and the Republican, _ - 22 ' ■ ; . ■ '• ' ' ■ . , ’ '
Judge Edmund W. Wells.

Hunt’s position on the Recall again became the center 
of controversy when he announced that, contrary to statements
attributed to him, he did not wish to see the Recall modified

_ V. 23 ' _ - " ; . '• - ; , * , ; 'in' any way. The Arizona Silver Belt attributed Hunt’s
change of heart to political pressure exerted upon him. It 
further stated that it was believed the socialists, who had
voted ’’so numerously" at the primaries, had threatened to

: , • , - . ■ V .• . .. 24withdraw their support if Hunt did not change his mind.
Hunt’s vacillation in the matter of the Recall was 

aptly portrayed in a cartoon entitled "Any Old Thing to Get 
the Votes." He was pictured with two buckets on his should
ers, juggling three balls bearing the titles "No Recall,". .  ̂ ; ■ 25 - ■ ■ • ■"Recall," "Recall of the Recall." Interviewed on the day
of the election, Hunt affirmed his belief in the principle

26 ; ■ .... .of the judiciary recall. He gave no explanation for his

^Arizona Daily Silver Belt. November 9, 1911» p. 2. 
23paily Globe. November 14, 1911, p. 2.
^Arizona Daily Silver Belt. November 14, 1911, p. 2. 
2^Ibld.. December 3, 1911, p. 1.
^Richards, op. olt.. p. 52.
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apparent shift in policy, if a shift indeed it was.
The next - day the newspaper headlines briefly stated 

the election results: * ,
. <•

Democrats Win
Progressive Democracy Wins Great Victory in Arizona’s 
First State Election 1 i •
Hunt Carries State by 3000— Two Democrats go to U.S. Senate 
Statehood at Last— Constitutional Amendment Adopted by Large Majority.27

' - .. C'r'
Acting upon the advice of their political leaders, the

. . ■ : . = - - 1 ' -

Arizona voters had eliminated the recall of judges from the
Arizona Constitution. Thus President Taft’s proclamation de- 
daring Arizona to be a state in the Union was assured.

Commenting on the Arizona election and the elimination 
of the judiciary recall William H. Durham, special correspond 
dent of the El Paso Times, ventured an opinion that the pro- 
vision would never be reinserted. While no statement to that 
effect had been made, he continued, there were few people in
the State Capital who were not of this opinion. The Recall• . " . : • ' . ■' 28
was not the fad it had been the year previous, he concluded.

In Arizona the recall of judges issue was temporarily 
forgotten as the people of Arizona awaited news of the Presi
dential proclamation signaling their entrance into the Union.

Not until February 14, 1912, was the proclamation 
signed. In the presence of a small group of visitors,

“ D M -

^Arizona Daily Silver Belt. December 15, 1911, p. 2.
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President Taft affixed his signature to the document making
Arizona the forty-eighth state in the Union. For the first
time in history a President was photographed by movie cameras

29in the act of signing a statehood proclamation.
Word of the signing of the proclamation reached 

Phoenix, at 10:55 a.m. on that eventful Valentine's Day, Feb
ruary, 1912. Immediately the water works, gas plants, laun- 
deries and other establishments equipped with big whistles 
were contacted so that the people could be speedily informed.
Within ten minutes Phoenix was in the midst of a great cele- 

30
bration.

The inaugural march to the Capital Building where
Gr.W.P. Hunt was to take his oath of office began. In his
inaugural address, Hunt adjured the legislators to discharge
faithfully the people's mandate: restoration of the popular

31right to recall incompetent judicial officers.
In an interview that day Hrs. Hunt stated she was 

happy her husband had finally achieved his greatest ambition. 
It was the first public admission of Hunt’s long-desired 
gubernatorial aspirations. However, his opponents had in
sisted it was common knowledge even before the Constitutional

2%?iehards, op..olt., p. 54.
3°Ibid.. p. 55.
^Oakland Tribune, February 14, 1912 in the Hunt Collection, fol. IV.
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Plate II. President Taft Signing the Proclamation for Arizona Statehood
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Convention. - ■

If it is true that Hunt desired to be governor of •
Arizona above all else, it is not unreasonable to believe he
may have used the recall provision to his political advan- 

' ■ ■ ■ * - . .
tage. Political expediency does not necessarily obviate
Hunt’s personal conviction of the worth of the judiciary re- 
call. Whatever the reason for bis advocacy of the judiciary 
recall, Hunt did recommend to the legislature that a consti
tutional amendment to that effedt should be its first legis-33lative act.

Accordingly on March 21, 1912, before the regular 
organization had been completed by the First State Legisla
ture, Senator Homer Wood introduced Senate Bill No. 1 en
titled "An Act to Amend Section I of Article 8 of the Consti
tution of the State of Arizona, as Adopted under Coercion 
(directed by William Howard Taft, President of the United 
States) by the electors of said State at an election held on 
the 12th day of December Anno Domini nineteen hundred and
eleven, and to provide for;the submission of such proposed' ' • ■■■’ - ' 34amendment to the people of the State of Arizona." His only
comment had been that he hoped to restore the constitution 
"to its original state of perfection" by eliminating

Richards, o&. cit., p. 60.
•^Tucson Citizen. March 8, 1912, p. 3.
34Journals of the First Legislative Assembly of the 

State of Arizona (CUfton: ftress of Conner Era. 1912). pT ̂ 2.
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William Howard Taft1 * 3 *s act of desecration; an act per
formed in strict violation of the Declaration of Indepen
dence and the Federal Constitution, which he had sworn to defend in his oath of office.35

Shortly after the introduction of the bill, Equity 
commented that it was a foregone conclusion that the amendment 
would receive the vote of eight out of ten voters. It had 
been said the judiciary recall measure would be adopted "the 
first hour of the first day." Yet 39 days elapsed before the
i ' : ' " ' ■ ' 'bill finally was adopted in both houses and signed by the

37 -governor on April 27, 1912.
The original motion had called for a special election

 ̂ -  - ' - - . --to consider the judiciary recall amendment on July 3. Thus
the results would be made known, most appropriately it was

■ ■ » ■ ■ 38 .thought, on Independence Day. Later it was decided that the
vote should be taken on the 5th of November, 1912 at the gen-

■ :eral election.
On April 6 the Senate was put in the embarrassing po

sition of recalling the recall measure it had submitted to 
the Lower House. In its resolution the Senate had merely voted 
to submit the question to the electorate and had not stated

35judson King, "Arizona Replies to President Taft,"Equity, XIV . (April, 1912),
36Ibid.. p. 55.

and 358.3?Journals of the First Legislative Assembly, pp. 265

3gTuoson Citizen. March 23, 1912, p. 1.
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39whether it approved the principle or not. After the
phraseology had heea corrected, the bill was passed in the 

40Senate. ■ - - . 1 " '■ > "
However, when the amendment was sent to the House for 

concurrence, a "declaration1 %l‘>war11"'halted the further de
velopments of the recall measure. Representatives openly de
clared "war" against all members of the Senate who insisted 
on making minor changes in House bills sent to the Upper 
House for consideration. ThO'*'Senate, it was charged, substi
tuted new measures for the ones received from the House, thus ■ ■ ■ ■ ■ ■ , - • ■ :■ - : -
giving credit to the Senate for all legislation initiated.

The House had unanimously voted to refuse to concur 
in the Senate amendment on the Recall until the Senate re
treated from its position and agreed to accept the House bill 
The representatives chose to make their stand against this 
practise on the recall measure, probably because that proposi 
tion was overwhelmingly favored by all. The senators of 
necessity had to submit or the recall measure which all de
sired would fail.

And even while this minor uproar in parliamentary 
strategy ensued, the Recall was denounced as "un-American 
and un-Republican" by the Taft Republican Club of Pima

39ibid.. April 6, 1912, p. 1.
W>Ibid., April 9, 1912, p. 6.



County. In New York Theodore Roosevelt, the Presidential
aspirant, went on leeeord as favoring the recall of Judges

42
as well as the recall of judicial decisions.

After numerous mishap#,;the recall of judges amend
ment to the Arizona Constitution m »  passed by both Houses and 
signed by Governor Hunt on April 27, 1912. Its passage was 
greeted with mock solemnity in the Tucson Citizen:

With a guard of honor consisting of the president of 
Senate, speakers of the house and many members of both 
bodies, the recall amendment was this morning escorted 
to the office of secretary of state to remain there until 
it is brought out into the sunlight again in November to 
be submitted to the people of Arizona as an amendment to 
the constitution.*3 .

At the general election on November 5, 1912, the voters of 
Arizona approved the constitutional amendment by a large ma
jority. It became, effective a month later when Governor Hunt

44issued a proclamation to that effect.
The consummation of the once fervent desire to include 

the recall of judges in the Arizona Constitution was greeted 
with little publicity. In fact, the Tucson Citizen merely 
recorded the event without comment. "The recall of the ju
diciary was voted back into the constitution by a large

41

U Ibid.. April 22, 1912, p. 1. 
^Ibid., April 24, 1912, p. 4.
’Ibid., April 27, 1912, p. 2.

Merrill " o ^ i ^ l E 2>tated 1939 (Indianapolis: Bobbs-
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45majority .
Several reaadna may be found for the apparent lack of 

Interest in the reoall of judges issue in 1912. That Ari
zona would reinsert that provision after statehood was 
achieved had been a foregone conclusion since the passage of 
the Flood-Smith Bill. With little opposition to fan popular 
sentiment, interest in the recall measure had lagged.

The novelty of the statewide recall appeared to have 
worn off and with it the intensity of opposition. By 1912 
Oregon, California, Colorado, Nevada and Arizona had consti
tutional provisions for statewide recall of all public offi
cers, including judges (see Table 5).

Events of national importance had crowded the recall 
issue off the front pages of even the local newspaper. Dur
ing the legislative "war" on the recall, news of the Titanic 
disaster had filled the papers to such an extent that only 
mere notations of legislative proceedings appeared at all.
Of greater consequence and intensity was the continuing bat
tle between the factions of the Republican party, and more 
specifically between Taft and Roosevelt. The ultimate split 
of the Republican party and Woodrow Wilson's election to 
the presidency completely overshadowed the news of the adop
tion of the constitutional amendment for the reoall of judges.

k^Tuoson Citizen. November 6, 1912, p. 1
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The addSft&aoe of the constitutional amendment for the 
recall of judges in November, 1912; marked the official death 
of the recall of judges as a political issue in Arizona. Af
ter a stormy two years* history in local and national poli
tics, the recall of ledges-Issue had been laid to rest.



TABLE 5
COMPARISON OF STATEWIDE RECALL PROVISIONS IN

--
1912

■h

$

State and Date 
of Enactment

Officers 
Subject to 
Recall

No. of Sign
ers Required 
for Petition

Petition
Contains State
ment of Charges 
Against an 
Official

j
"Recall Election 
Prevented if 

Official 
Resigns

Time between 
Filing of 
Petition and 
Holding of 
Election

Statement of 
Charges on 
Ballot

Official's 
Defense on 

Ballot

Recall Elec
tion Includes 
Election of 

. Successor

Majority of 
Votes Cast 
Decides 
Results

Time that Must 
Elapse after 

Election before 
Recall Petition 
can be Filed

Second Peti
tion Cannot 
be Filed 
During the 
Same Term

Oregon
1908

All officers 25% of no. voting at Yes
last election ftir 
Supreme Court jus
tice

Yes, within 5 
days

Not to exceed 
20 days

Limited to 
200 words

Limited to 
200 words Tea Yes Legislators, $ days 

after 1st seas.;other 
officers 6 months af
ter election

Unless petition
ers pay expenses 
of first recall 
election

California
1911

All elective
officers

For "sow officers 12$ of votes cast 
at last election;
■20% for others

'

Yes No Between 60 and 
80 days

Limited to 
200 words

Limited to 
300 words Yes, but 

: separate 
vote taken

1

* W Within 6 months 
of first recall 
election

Colorado
1912

All elective 
officers

25% of votes cast 
at last election, Yes No M m ## M M M

Arizona
1912

All officers 25% of votes cast 
at last election Tea, ltd. 

*0 200 words
Same as in 
jflregon

Between 20 and 
30 days

* Same as in 
Oregon Yes

Nevada
1912

All officers Same as in Oregon
- ' ' '

Yes, limited
to 200 words

! n Same as in 
Oregon

w * 'i rt
1
r'......

W Same as in 
Oregon

Idaho
1912

All officers 
save judges 1

1.
1
t:

W Legislators 10 da. 
after 1st seas, 
opens; other offi
cers 6 mos.

*#

Washington1912
All elective 
officers save
judges

For sow officers 
25fo of votes cast 
for all candidates 
for the office;
35% for others

^Edith M. Phelps, Select 
("Debaters1 Handbook Series"; New m son 5)> p. U

i
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The desire for the recall of judges in Arizona began 

in the early years of the twentieth century among laboring 
forces, especially the mine workers, who believed they were 
being discriminated against by corporation-dominated judges. 
With the recall of judges at their command, the miners hoped 
to unseat any judge who opposed their attempts at organiza
tion. ' '

The labor forces, newly ascended to power in 1910, 
looked to statehood as a golden opportunity to secure control 
of the state.government. They realized that a progressive 
constitution, openly sympathetic to Labor *s needs, could im
plement this. They were successful in electing a majority of 
delegates who would work for their interests. Some have al
leged that this happy turn of events resulted because of a 
definite agreement between the Democratic party and Labor, 
while others maintain that this occurred merely because both
advocated the same principles. At any rate, forty-one of::
the fifty-two delegates elected were Democrats pledged to 
formulating a liberal constitution embodying the Initiative, 
Referendum and Recall.

During the spirited campaign to elect delegates to the 
Constitutional Convention, the tentir of the prospective docu
ment was discussed at length. The conservative Republicans

I P ' ’
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advocated the drafting of a "safe, sane ooBititution” in ac
cordance with the expressed conservative views of President 
Taft whose affirmative approval was necessary for the adop
tion of the constitution. the other hand, the Democrats 
advocated a progressive constitution embodying the Initia
tive, Referendum and Recall. During the campaign the desire 
for the Recall, Including the recall of judges, was closely 
allied with,yet subordinated to, the larger desire for the 
Initiative and Referendum, -

During the sessione^ef the Constitutional Convention 
the progressives worked strenuously to redeem their campaign 
pledges on the Recall. All attempts at excluding the judges 
from the Recall were steadfastly opposed. Heated debates con
tinued until the very day of the ratification of the consti
tution. In its final form, the recall proposition was similar 
to that of Oregon which extended to the judiciary.

Greater importance was attached to the recall of 
judges in the campaign to ratify the proposed constitution.
The constitution was denounced by the Republicans and its de
feat urged. In its place they advocated a new constitution 
with the objectionable Recall removed, thus insuring Taft’s 
unconditional approval.

Pleased with their work, the progressives advocated 
whole-hearted acceptance of the liberal constitution as the 
document containing the very provisions advocated by the 
populace. / The electorate’s approval was recorded in the
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overwhelming vote of eonfi&etiee given the constitution on 
election-<lay«.-12*, 187 in favor of it to 3,822 registered as 
opposed. Thereupon the document was sent to Washington for 
the needed Congressional and Presidential approval.

As the subject of lengthy Congressional debate and the 
object of speculation conderning Taft's action, the Arizona 
Constitution became the center of wide publicity. In the 
House of Representatives the Flood Resolution calling for the 
consideration of the question apart from the larger statehood 
question at the general election was approved in both houses 
after the amendment making the elimination of the recall of 
judges mandatory had been defeated.

True to the predictions of the conservative Republi
cans, President Taft emphatically vetoed the bill because of 
his disapproval of the recall of judges, which he believed 
would destroy the independence of the judiciary. Contrary to 
popular belief, Taft did not employ the discretionary power 
delegated to him by the Arizona Enabling Act of 1910 for his 
veto. Instead he utilized his constitutional prerogative re
garding the enactment of laws. Not until a new bill, the 
Plood-Smith bill, was devised eliminating the recall of judges 
as a requisite for statehood did Taft register his approval 
of the Arizona Constitution.

Eager to obtain statehood, which had long evaded them, 
and assured that the recall of judges might be reinstated 
after statehood, the citizens of Arizona assented to the



alteration in their constitution on December 5, 1911. At the 
game election, G-.W.P. Hunt w’as elected governor of the new 
state. Arizona was officially welcomed into the Union on . 
February 14, 2,912, following Taft's statehood proclamation.

In his inaugural address. Governor Hunt urged that the 
legislature’s first act be the enactment of a constitutional 
amendment calling for the recall of judges. A'bill to that 
effect was formulated quickly, but minor difficulties exist
ing between members in both houses of the legislature pre
vented the bill's being adopted until April 27, 1912.

On November 5, 1912 the constitutional amendment was 
overwhelmingly carried. A month later it went into effect. 
Surprisingly enough, the event marking the culmination of one 
of Arizona's greatest political ambitions went unheralded.
This is attributed in part to the wide publicity given the 
split in the Republican party which crowded the Recall from 
the pages of the local press. More important is the fact that 
the reinsertion of the recall of judges into the constitution 
after a stormy two-year history marked the death of the recall 
of judges issue as a political question in Arizona.

The fears of those who had believed the Recall would 
be constantly invoked against judges rendering unpopular de
cisions proved unfounded. In thirty^nine years of Arizona 
statehood only one judge, Judge Stephen A. Abbey of the Court 
of Record in Pinal County, has been recalled. As a result of 
the adverse vote at the recall election, he was replaced by
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E.L. Green on June 28, 1924.
Not only was the recall of Judge Abbey the first In

stance of judiciary recall in Arizona, it was almost believed 
to be the first case of the recall of a superior court judge 
recorded in the United States. Although Abbey*s recall 
evoked little comment in the state and local press, it is of 
interest to the Arizona historian because of its singularity 
and because it emphasizes the death of the recall of judges 
issue as a political issue in Arizona.

Its infrequent use may be explained in part by the 
fact that the mere threat of recall often operates as a 
check to flagrant misfeasance in office. The cumbersome ma
chinery entailed in instituting the Recall may act as a deter
rent. Still more important in the eyes of some critical ob
servers is the fact that many voters doubt that the Recall 
corrects existing ills.

The determined efforts of the Arizona electorate to 
permit the recall of judges in Arizona mark one of the most 
interesting and significant episodes in the later phases of 
Arizona*s prolonged struggle to secure statehood.
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PRESIDENT TAFT’S VETO MESSAGE

To the House of Representatives: —
I return herewith, without my approval, House joint 

resolution No. Ik, "To admit the Territories of New Mexico 
and Arizona as States into the Union on an equal footing with 
the original States." <

Congress, by an enabling act approved June 20, 1910, 
provided for the calling of a constitutional convention in 
each of these Territories, the submission of the Constitution 
proposed by the convention to the electors of the Territory, 
the approval of the Constitution by the President and Con
gress, the proclamation of the fact by the President, and 
the election of State officers* Both in Arizona and New • 
Mexico conventions have been held, Constitutions adopted and 
ratified by the people, and submitted to the President and 
Congress. I have approved the Constitution of New Mexico, and 
so did the House of Representatives of the Sixty-first Con
gress. The Senate, however, failed to take action upon it.
I have not approved the Arizona constitution, nor have the 
two houses of.Congressi except as they have done so by the 
joint resolution under consideration. The resolution admits 
both Territories to Statehood with their constitutions, on 
condition that at the time of the election of State officers 
New Mexico shall submit to its electors an amendment to its 
new constitution altering and modifying its provision for fu
ture amendments, and on the further condition that Arizona 
shall submit to its electors, at the time of the election of 
its State officers, a proposed amendment to its constitution 
by which judicial officers shall be excepted from the section 
permitting a recall of all elective officers.

If I sign this joint resolution, I do not see how I 
can escape responsibility for the judicial recall of the 
Arizona Constitution. The joint resolution admits Arizona

^Charles A. Beard and Birl E. Shultz, Documents on
the State-Wide Initiative. Referendum and Recall (New York:
The Macmillan Co., 1919), pp. 246-256.
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with the judicial recall, but requires the submission of the 
question of its wisdom to the voters. In other words, the 
resolution approves the admission of Arizona with the judic
ial recall, unless the voters themselves repudiate it. Under 
the Arizona Constitution all elective officers, and this in
cludes county and State judges, six months after their elec
tion, are subject to the recall. It is initiated by a peti
tion signed by electors equal to 25 per cent of the total 
number of votes cast for all the candidates for the office 
at the previous general election. Within five days after 
the petition is filed the officer may resign. Whether he 
does nr not, an election ensues in which his name, if he 
does not resign, is placed.on the ballot with that of all. 
other candidates. The petitioners may print on the official 
ballot 200 words showing their reasons for recalling the of
ficer, and he is permitted to make defence in the same place 
in 200 words. If the incumbent receives the highest number 
of the votes, he continues in his office; if not, he is re
moved from office and is succeeded by the candidate who does 
receive the highest number.

This provision of the Arizona Constitution, in its 
application to county ahd State judges, seems to me so per
nicious in its effect, so destructive of independence in the 
judiciary, so likely to subject the rights of the individual 
to the possible tyranny of a popular majority, and therefore 
to be so injurious to the cause of free government, that I 
must disapprove a Constitution containing it. I am not now 
engaged in performing the office given me in the enabling act 
already referred to, approved June 20, 1910, which was that 
of approving the Constitutions ratified by the peoples of the 
Territories. It may be argued from the text of that act that 
in giving or withholding the approval under the act, my only 
duty is to examine the proposed constitution, and if I find 
nothing in it inconsistent with the federal Constitution, the 
principles of the Declaration of Independence, or the ena
bling act, to register my approval. But now I am discharg
ing my Constitutional function in respect to the enactment 
of laws, and my discretion is equal to that of the houses of 
Congress. I must therefore withhold my approval from this 
resolution if in fact I do not approve it as a matter of 
governmental policy. Of course, a mere difference of opin
ion as to the wisdom of details in a State Constitution 
ought not to lead me to set up my opinion against that of 
the people of the Territory. It is to be their government, 
and, while t&6 power of Congress to withhold or grant State
hood is absolute, the people about to constitute a State 
should generally,know better the kind of government and 
Constitution suited to their needs than Congress or the 
Executive. But when sueh a Constitution contains something 
so destructive of free government as the judicial recall, it 
should be disapproved.



A,, government is for the benefit of all the people.
We believe that this benefit' is best accomplished, by popnlar 
government, bec&hse in the long run each class of individuals 
is apt to secure better provision for themselves through their 
own voice in government than through the altruistic interest 
of others,'however Intelligent or philanthropic. The wisdom 
of ages has taught that no government, can exist except In ac
cordance with laws and unless the people under it either obey 
the laws voluntarily or are made to obey them. In a popular 
government the laws are made by the people— not by all the 
people— but by those supposed and declared to be competent 
for the purpose, as males over twenty-one years of age, and 
not by all of these— but by a majority of them only. Nov/, as 
the government is for all the people, and is not solely for 
a majority of them, the majority in exercising control either 
directly or through its agents is bound to exercise the power 
for the benefit of the minority as well as the majority.

But all have recognized that the majority of a people, 
unrestrained by law, when aroused and without the sobering . 
effect of deliberation and discussion, may do injustice to 
the minority or to the individual when the selfish Interest 
of the majority prompts. Hence arises the necessity for a 
Constitution by which the will of the majority shall be per
mitted to guide the course of the government only under con
trolling checks that experience has shown to be necessary to 
secure for the minority its share of the benefit to the whole 
people that a popular government is established to bestow.
A popular government is not a government of a majority, by a 
majority, for a majority of the people. It is a government 
of the whole people, by a majority of the whole people under 
such rules and checks as will secure a wise, just, and ben
eficent government for all the people *

It is said you can always trust the people to do jus
tice. If that means all the people and they all agree, you 
can. But ordinarily they do not all agree, and the maxim 
is interpreted to mean that you can always trust a majority 
of the people. This is not invariably true; and every limi
tation imposed by the people upon the power of the majority 
in their Constitutions is an admission that it is not always 
true. No honest, clear-headed man, however great a lover of 
popular government, can deny that the unbridled expression 
of the majority of a community converted hastily into law 
or action would sometimes make a government tyrannical and 
cruel. Constitutions are checks upon the hasty action of the 
majority. They are the self-imposed restraints of a whole - 
people upon a majority of them to secure sober action and a 
respect for the rights of the minority, and of the individual 
in his relation to other individuals, and in his relation to 
the whole people in their character as a State or government.



The Constitution distributes the fmetions of govern
ment into three branches— the legislative, to make the laws; 
the executive, to execute them; and the judicial, to decide 
in cases arising before it the rights Of the individual as 
between him and others and as between him and the government. 
This division of government into three separate branches has 
always been regarded as a great security for the maintenance 
of free institutions, and the security is only firm and as
sured when the judicial branch is independent and impartial. 
The executive and legislative branches are representative of 
the majority of the people which elected them in guiding the 
course of the government within the limits of the Constitu
tion. They must- dot fOr the whole people, of course; but 
they may properly follow, and usually ought to follow, the 
views of the majority which elected.them in respect to the 
governmental policy best adapted to secure the welfare of the whole people. . ' ■

. - " ' - t.  ̂ . ..

But the judicial branch of. the government is not 
representative of a majority of the. people in any such sense, 
even if the"mode of selecting judges is by popular election. 
In a proper sense, judges are servants of the people; that 
is, they are doing work which must be done for the govern
ment, and in the interest of all the people, but it is not 
work in the doing of which they are to follow the will of 
the majority, except as that: is embodied in statutes law
fully enacted according to constitutional limitations. They 
are not popular representatives. On the contrary, to fill 
their office properly, they must be independent. They must 
decide every question which comes before them according to 
law and justice. If this question is between individuals, 
they will follow the statute, or the unwritten law, if no 
statute applies, and they take the unwritten law growing 
out of tradition and custom from previous judicial decisions. 
If a statute or ordinance affecting a cause before them is 
not lawfully enacted, because it violates the Constitution 
adopted by the people, then they must ignore the statute 
and decide the question as if the statute had never been 
passed.

This power is a judicial power, imposed by the people 
on the judges by the written constitution. In early days, 
some argued that the obligations of the constitution oper
ated directly on the conscience of the Legislature and only 
in that manner, and that it was to be conclusively presumed 
that whatever was done by the Legislature was constitutiona1. 
But such a view did not obtain with our hardheaded, courage
ous , and far-sighted statesmen and judges, and it was soon 
settled that it was the duty of judges in cases properly 
arising before them to apply the law and so to declare what 
was the law, and that if what purported to be statutory law 
was at variance with the fundamental law, l.<$., the



constitution, the seeming statute was not law at. all, was not 
binding on the courts, the individuals, or any branch of the 
government, and that it was the duty of the judges so to de
cide. This power conferred on the judiciary in our form of 
government is unique in the history of governments and its 
operation has attracted and deserved the admiration and com
mendation of the world. It gives to our judiciary a position 
higher, stronger, and more responsible than that of the 
judiciary of any other country, and more effectively secures 
adherence to the fundamental will of the people.

What I have said has been to little purpose if it has 
not shown that judges to fulfill their functions properly in 
our popular government must be more independent than in any 
other form of government, and that need of independence is. 
greatest where the individual is one litigant, and the State, 
guided by the successful and governing majority, is the other. 
In order to maintain the rights of the minority and the indi
vidual and to preserve our constitutional balance we must have 
judges with courage to decide against the majority when jus
tice and law require.

By the recall in the Arizona Constitution, it is pro
posed to give to the majority power to remove arbitrarily and 
without delay any judge who may have the courage to render an 
unpopular decision. By the recall it is proposed to enable 
a minority of 25 per cent of the voters of the district or 
State, for no prescribed cause, after the judge has been in 
office six months, to submit the question of his retention in 
office to the electorate. The petitioning minority must say 
on the ballot what they can against him in 200 words, and he 
must defend as best he can in the same space. Other candi
dates are permitted to present themselves and have their names 
printed on the ballot, so that the recall is not based solely 
on the record or the acts of the judge, but also on the ques
tion whether some other and more popular candidate has been 
found to unseat him. Gould there be a system more ingeniously 
devised to subject judges to momentary gusts of popular pas
sion than this?

We cannot be blind to the fact that often an intelli
gent and respectable electorate may be so roused upon an 
issue that it will visit with condemnation the decision of a 
just judge, though exactly in accord with the law governing 
the case, merely because it affects unfavorably their contest. 
Controversies over elections, labor troubles, racial or re
ligious issues, issues as to the construction or constitu
tionality of liquor laws, criminal trials of popular or un
popular defendants, the removal of county seats, suits by 
individuals to maintain their constitutional rights in ob
struction of some popular improvement— these and many other 
cases could be cited in which a majority of a district
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electorate would be tempted by hasty anger to recall a con
scientious judge if the opportunity were open all the time.' . ■ . ' • ' v.-; .o 1 ''

No period Of delay is interposed for the abatement of 
popular feeling. The recall is devised to encourage quick 
action, and to lead the peOpl#:t© strike while the iron is 
hot. The judge is treated as the instrument and servant of 
a majority of the people and subject to their momentary will, 
not after a long term in which his qualities as a judge and 
his character as a man have been subjected to a test of all 
the varieties of judicial work and duty so as to furnish a 
proper means of measuring hit fitness for continuance in 
another term. On the instant Of an unpopular ruling, while 
the spirit of protest has not had time to cool and even while 
an appeal may be pending from his ruling in which he may be 
sustained, he is to be haled before the electorate as a 
tribunal, with no judicial hearing, evidence, or defence, and 
thrown out of office and disgraced for life because he has 
failed, in a single decision, it may be, to satisfy the popu
lar demand.

Think of the opportunity such a system would give to 
unscrupulous political bosses in control as they have been in 
control not only of conventions but elections! Think of the 
enormous power for evil given to the sensational, muckraking 
portion of the press in rousing prejudice against a just 
judge by false charges and insinuations the effect of which in 
the short period of an election by recall it would be impos
sible for him to meet and offset! Supporters of such a system 
seem to think that it will work only in the interest of the 
poor, the humble, the weak, and the oppressed: that it will 
strike down only the judge who is supposed to favor corpora
tions and be affected by the corrupting influence of the rich. 
Nothing could be further from the ultimate result.

The motive it would offer to unscrupulous combinations 
to seek to control politics in order to control the Judges is 
clear. Those would profit by the recall who have the best op
portunity of arousing the majority of the people to action 
on a sudden impulse. Are they likely to be the wisest or the 
best people in a community? Do they not include those who 
have money enough to employ the firebrands and slanderers in 
a community and the stirrers-up of social hate? Would not 
self-respecting men well hesitate to accept judicial office 
with such a sword of Damocles hanging over them? What kind 
of judgments might those on the unpopular side expect from 
courts whose judges must make their decisions under such 
legalized terrorism? The character of the judges would de
teriorate to that of'trimmer0 and time-servers, and indepen
dent judicial action would be a thing of the past. As the 
possibilities of such a system pass in review, is it too much 
to characterize it as one which will destroy the judiciary,
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its standing, and its ■'■usefulness?
The argument has been made to justify the judicial re

call that it is only carrying out the principle of the elec
tion of the judges by the peĉ ple. ‘ The*appointment by the 
Executive is by the representative of the majority, and so 
far as future bias is concerned there is n© great difference 
between the appointment and the election of judges. The in
dependence of the judiciary is secured rather by a fixed term 
and fixed and irreducible salary. It is true that when the 
term of judges is for a limited- number of years and re-elec
tion is necessary. It has bees thought and charged sometimes 
that shortly before election Ss cases in which popular in
terest is excited, judges hare leaned in their decisions to
ward the popular side.

As already pointed out, however, in the election of 
judges for a long and fixed term of years, the fear of popular 
prejudice as a motife for unjust decisions is minimized by 
the tenure on the one hand, while the opportunity which the 
people have, calmly to consider the work of a judge for a full 
term of years in deciding as to his reelection, generally in
sured from them a fair and reasonable consideration of his 
qualities as a judge. 7/hile, therefore, there have been 
elected judges who have bowed before unjust popular prejudice, 
or who have yielded to the power Of political bosses in their 
decisions, I am convinced that these are exceptional, and 
that, on the whole, elected judges have made a great American 
judiciary. But the success of an elective judiciary cer
tainly furnishes no reason for so changing the system as to 
take away the very safeguards which have made it successful.

Attempt is made to defend the principle of judicial 
recall by reference to States in which judges are said to have 
shown themselves to be under corrupt corporate influence, and 
in which it is claimed that nothing but a desperate remedy 
will suffice. If the political control in such States is suf
ficiently wrested from corrupting corporations to permit en
actment of a radical Constitutional amendment, like that of 
judicial recall, it would seem possible to make provision, in 
its stead, for an effective remedy by impeachment in which 
the cumbrous features of the present remedy"might be avoided, 
but the opportunity for judicial hearing and defence before an 
impartial tribunal might be retained. Real reforms are not 
to be effected by patent short-cuts, or by abolishing those 
requirements which the experience of ages has shown to be 
essential in dealing justly with every one. Such innovations 
are certain in the long run to plague the inventor or first 
user, and will come readily to the hand of the enemies and 
corrupters of society after the passing of the just popular 
indignation that prompted their adoption.



_ : reoall is adveeated on the ground thatit will^bring the judges more into sympathy with the popular 
will and the progress of ideas among the people. It is said 
that now judges tfre dut of touch with the movement toward aa*,”.*— ,’ a

m i i n ieconomic changes. * y ’ unu

in decisions which turn on the individual economic or so- 
ciological views of the judges may be pointed out; but they 
are not many, and do not call for radical action. In treat
ing of courts we are dealing with a human machine liable

tion, because it seeks and preserves justice. It has been

iSmiiF
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opportunity for vengeance because of adverse ones, will be al
lowed to remain unused.

But it is said that the people of Arizona are to be
come an independent State when, created, and even if we strike 
out judicial recall now, they ban reincorporate it in their 
constitution after Statehood. To this I would answer that 
in dealing with the courts, which are the cornerstone of 
good government, and in which hot only the voters, but the 
non-voters and non-residents, have a deep interest as a se
curity for their rights of life, liberty, and property, no 
matter what the future action of the State may be, it is 
necessary for the authority which is primarily responsible 
for its creation to assert in no doubtful tones the necessity 
for an independent and untrammeled judiciary.

William H. Taft
The White House, August 15, 1911.

t L
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APPENDIX II
2

ARTICLE Till. REMOVAL FROM OFFICE

1. Re ©all of Public Officers
SECTION 1. Every public officer in the State of Ari

zona, holding an elective office, either by election or ap
pointment , is subject to recall from such office by the 
qualified electors of the electoral district from which candi
dates are elected to such office. Such electoral district 
may include the whole State. Such number of said electors 
as shall equal twenty-five per centum of the number of votes 
cast at the last preceding general election for all of the 
candidates for the office held by such officer, may by peti
tion, which shall be known as a Recall Petition, demand his 
recall.

Sec. 2. Every Recall Petition must contain a gen
eral statement, in not more #han two hundred words, of the 
grounds of such demand, and must be filed in the office in 
which petitions for nominations to the office held by the 
incumbent are required to be filed. The signatures to such 
Recall Petition need not all be on one sheet of paper, but 
each signer must add to his signature the date of his sign
ing said petition, and his place of"residence, giving his 
street and number, if any, should he reside in a town or 
city. One of the signers of each sheet of such petition, or 
the person circulating such sheet, must make and subscribe an 
oath on said sheet, that the signatures thereon are genuine.

Sec. 3« If said officer shall offer his resignation 
it shall be accepted, and the vacancy shall be filled as may 
be provided by law. If he shall not resign within five days 
after a Recall Petition is filed, a special election shall 
be ordered to be held, not less than twenty nor more than 
thirty days after such order, to determine whether such of
ficer shall be recalled. On the ballots at said election 
shall be printed the reasons as set forth in the petition

^Constitution of the State of Arizona, with Amend
ments and index (Phoenix: The Manufacturing Stationers, n.d.}, p» 12.

L
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for demanding his recall, and in not more than two hundred 
words, the officer’s justification of his course in office. 
He shall continue to perform the duties of his office until 
the result of said election shall have been officially de
clared.

Sec. 4. Unless he otherwise request, in writing, 
his name shall be plheed as a candidate on the official bal
lot without nomination. Other candidates for the office may 
be nominated to be voted for at said election. The candidate 
who shall receive the highest number of votes, shall be de
clared elected for the remainder of the term. Unless the 
incumbent receive the highest number of votes, he shall be 
deemed to be removed from office upon qualification of his 
successor. In the event that' his successor shall not qualify 
within five days after the result of said election shall have 
been declared, the said office shall be vacant, and may be 
filled as provided by lair.

Sec. No Recall Petition shall be circulated 
against any officer until he shall have held his office for 
a period of six months, except that it may be filed against 
a member of the Legislature at any time after five days from 
the beginning of the first session after his election.
After one Recall Petition and election, no further Recall 
petition shall be filed against the same officer during the 
term for which he was elected, unless petitioners signing 
such petition shall first pay into the public treasury which 
has paid such election expenses, all expenses of the preced
ing election.

Sec. 6. The general election laws shall apply to 
recall elections in so far as applicable. Laws necessary to 
facilitate the operation of the provisions of this article 
shall be enacted, including provision for payment by the pub
lic treasury of the reasonable special election campaign ex
penses of such officer.
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