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Abstract 

In this dissertation, I have analyzed some of the problenis associated with male 

reproduction. I discuss basic notions regarding the origin of parental rights concluding 

that whatever rights parents have regarding their children arise because of the biological 

connection between the parents and child. A biological parent has prima facie rights to his 

child because that parent has property-type rights to his own body. 

I suggest that parental responsibilities automatically incur whenever the conception 

of a child is intentional or voltmtary, or when conception is the result of negligent or 

reckless sexual activity. Only when procreation is involuntary does automatically 

delegating parental responsibilities to a male seem morally problematic. The category of 

acts which would constitute involuntary procreation, however, is very narrow. 

I discuss morally problematic issues that arise when a child is bom against the 

wishes of the male progenitor. Focusing specifically on the issue of child support, I 

conclude that the father should have some responsibility for the support of the child. The 

only time for which the imposition of parental responsibilities upon a reluctant father is 

morally questionable would involve he firaudulent misrepresentation of the female 

regarding her use of contraceptives, combined with some affirmative action by her to 

undermine the male's attempted effort at contraception. 

Finally, I discuss the moral and legal implications of a woman's decision to obtain 

an abortion against the wishes of the potential father. I conclude that her abortion could 

seriously harm the male's procreation interests. But, given the vital role women have in 
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the reproductive process, women should possess rights (regarding their bodies and 

reproduction) superior to those males might possess. The evolution of reproductive 

technology, however, has made these greater rights a contingent feet. 
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CHAPTER ONE: THE ORIGIN OF PARENTAL RIGHTS 

I will analyze reproductive rights in terms of the positive choice to procreate and the 

negative choice not to procreate. It is my contention that each of these choices carries with 

it certain rights or entitlements as well as responsibilities. I intend to discuss these rights and 

responsibilities as they pertain to a male's positive or negative decision regarding 

reproduction. But, before beginning our discussion of male reproductive rights, let us look 

at some basic assumptions usually made about the rights of parents or "procreators" in 

general. 

What do we mean when we speak of parental rights? Black's Law Dictionary 

provides little elucidation in defining parental rights as follows: 

The sum total of the right of the parent or parents in and to the child as well as the 
rights of the child in and to the parent or parents.' 

Following are some examples of constitutionally protected parental rights. Parents have: 

the right to the physical possession of the child, including the day to day care and 

companionship of the child; the right to discipline the child, including the right to inculcate 

in the child the parents' moral and ethical standards; and the right to prevent adoption without 

parents' consent.^ 

'Black's Law Dictionarv. (St. Paul, MN: West Publishing Co., 1990). 

%id. 
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These are some of the benefits to which we believe parents as such are entitled. 

Perhaps, the most common intuition is that biological parents do and should have original 

charge of their offspring. Having "original charge" meaning having the initial claims to and 

responsibilities for their progeny. What is at the heart of this assumption? What is it about 

the biological parents (versus the rest of the world) that we believe gives them primary 

entitlement to the child? How does biology affect the delegation of parental rights and 

responsibilities? 

One thing distinguishing the parents fi'om everyone else is that they (and no one else) 

have committed certain distinct actions with respect to the child. Perhaps it is these unique 

acts that yield them special rights to the child. Let us explore what these acts might be and 

how they could generate rights. 

Not every type of action engenders rights. How do we distinguish rights generating 

actions (RGA's) fi-om non RGA's? Acts of creation or discovery seem to fit into the RGA 

category, while acts of destruction do not. 

To see how it is that an act of creation might be thought to generate rights for the 

actor let us look at what happens upon the creation or, similarly, upon the discovery of new 

entities. 

New entities-things that have come into existence—come into an already established 

and ordered world—a world in which everything is identified by its relationship to and with 

everything else (i.e., woodpeckers are birds, lizards are reptiles. War and Peace is a novel, 

etc.). Because of this perceived connectedness between things, certain questions arise with 
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respect to newly existent/discovered entities. (What is it?, How did it come to be?, etc.) 

By asking questions we sedc to clas^ the new things; to discern their proper fit with 

the rest of the world. In other words, when we identify things we link them in some way to 

other things with which we are familiar. 

Arguably, one of the most significant designator of relationships between things (in 

modem western culture at least) is the concept of property. Some entities are identified not 

only as being particular types of things (snails, pencils, etc.) but also as the exclusive property 

or possessions of other entities. 

Essentially, only humans or conglomerations of humans such as countries can be the 

possessors and, for the most part, only non-human entities are viewed as actual or possible 

property. Thus, the notion of property eflFectively sections the world into potential owners 

and possessions. 

Given this dichotomy, one way that ne\^ created or discovered entities are identified 

is as possessions (or owners). When Europeans "discovered" the Americas th^ did not 

consider these lands as being anyone's possessions. They were potential properties waiting 

to be claimed. 

The inhabitants v/ete not seen as beings capable of having a rightfiil claim to the land. 

Even so, America was viewed as claimable not only because of the Europeans' essential 

disregard for America's indigenous peoples, but because at a more fimdamental level the 

concept of property fostered the notion that the lands of the world could, and perhaps, should 

be owned. Otherwise, the European nobility might have seen fit to leave the land as virgin 
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territoiy rather than to lay claim to it. 

The reader is probably wondering how the European conquest of America relates to 

the notion of parental rights. The e?q)lanation of why a biological &ther or mother has rights 

to^ a child might feasibly be the self-same explanation of why Europeans believed they could 

rightfully lay claim to the Americas: the link lies in Western conceptions of property 

acqmsition and ownership. 

One articulation of the concept of ownership is provided by John Locke in his Theory 

of [Just] Acquisition. Here, Locke ofifers an explanation of how it is that an individual may 

come to rightfully acquire or possess a thing—to have rights over and above the claims of 

anyone else to that thing. For Locke, it is an individual's actions vis-a-vis a thing that serve 

to generate his rights to that thing. Specifically, when one acts to mix one's labor with X (X 

being unowned) one justly obtains X.' 

Let us ©q)Iore Locke's "labor theory" to see if it can provide an adequate explanation 

of the basis for parents' rights their children. Locke says, "[J]ustice gives every man a title 

to the product of his honest industry..."* 

Lawrence Becker outlines the basics of Locke's "mixing" argument : 

a. Everyone has a property in his own person; this nobody has a right to but himself 

' "As much land as a man tills, plants, improves, cultivates and can use the product oC 
so much is his property. He by his labor, does, as it were, inclose it fi-om the Common...." 
John Locke, Two Treatises of Government, Second Treatise, sects. 27, 32. 

* First Treatise, sect. 42, line 10. 
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b. [T]he labour ofhis body and the work ofhis hands we may say are properly his. 

c. Whenever someone, by his labor, changes a thing from its natural state (to make 

it more usefiil or beneficial to him), he has mixed his labor with it—that is joined to it 

something that is his own. 

d. He therd}y makes it bis property, for it hath, by this labour, something annexed to 

it that excludes the common right of other men. For this labour being the 

unquestionable property of the labourer, no man but he can have a right to what that 

is once joined to....^ 

The first premise, that human beings have property rights in their own persons, (their 

"own persons" being their bodies and I assume anything constitutive of their bodies) is not 

unproblematic given Locke's views about God as the creator. I shall return to this point later. 

The second premise seems to flow naturally from the first. If a person does have a right in 

himself then plausibly, whateva- issues forth from or is produced by his self is "properly his". 

Locke mentions only labor in this context, but presumably \iv1iatever a body generates is "from 

that body" (i.e., of that person). Thus, a smile, an idea, or a chemical secretion can be 

described as things being "of a person's body and, therefore, things belonging to that person.® 

^wrence Becker, Property Rights: Philosophical Fowidations (LondoniRoutledge & 
KeganPaul, 1977) p.33. 

^Copyright and patent laws in affording protection to a person's unique ideas, etc. seem 
to exemplify this notion. 
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It is Locke's next daim, bis assertion that labor can be mixed with some object, that 

most critics find troublesome/ Jeremy Waldron argues, "[S]ome sort of category mistake is 

involved in speaking of litaally mbdng one's labor with an object. Actions Oabor) cannot be 

mixed with objects."' The contention seems to be that labor can no more be mixed or joined 

with a piece of wood (or any object) than can, say, a frown can be mixed or joined with 

water. 

Both Becker and Simmons suggest that the mixing of labor metaphor is less puzzling 

if labor is viewed "not as a kind of substance to be literally mixed or blended with an object, 

but as a kind of purpose activity."' When one engages in the purposeful activity (labor) of 

tilling the groimd in order to plant crops, one "mixes" one's labor with the soil and seeds. It 

is this intentional and deliberate (purposeflil) activity that entitles one to what is thereby 

produced." Thus, we might suppose that when one purposefully acts to mix one's labor and 

genetic material, one is entitled to the results or fruit of his intentional labor. 

Locke's idea that labor can be "mixed" with something, then, might best be interpreted 

'Becker, p. 33. 

'See, A. John Simmons, The Lockean Theorv of Rights (PrincetonrPrinceton 
University Press, 1992), p. 267, fii. 110. Citing Jeremy Waldron, "Two Worries About 
Mixing One's Labor", Philosophical Quarterly (Januaiy, 1983). 

'See Simmons, p. 273 and Becker, p. 34. 

'"Of course, in the parlance of Madison Avenue, "certain restrictions apply". I cannot 
steal your seeds and soil and thereafter lay claim to the produce I gamer from it. I must 
labor upon what is unowned, and there must be "enough and as good" left for others. 
Becker and others argue that this latter Lockean proviso would actually prohibit the 
acquisition of land itself Becker, pp. 42-43. 

i 
f 
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as symbolically describing toil engaged in for a purpose. What seems to be more problematic 

about Locke's mixing argument is the idea that when a person does mix his labor with some 

other thing, he does not loose that labor, but, instead gains the resulting product. This is the 

objection that Nozick voices." Waldron echoes a similar point arguing that labor once mbced 

with some object is beyond the use and control of the laborer, hence, the designation of a 

property right to protect the person's exhausted labor is obviously futile.(If I expend it, it's 

gone, what is there left to protect?) Simmons, in addressing Waldron suggests that, "if my 

right to my labor includes the right to keep it and exclude others from using it (as Locke 

supposes), then [this right is protected by giving me ownership of the improved object]". (I 

have a right to choose how and if I labor. Allowing me property in the object upon which 

I choose to labor secures that right.) 

Waldron and Nozick seem to be making a basic metaphysical point. "Labor" is, by 

its very nature, something which is expended, like energy. It represents an action. The 

fruition of an action occurs simultaneously with its dissipation. Since actions do not exist 

prior or subsequent to their being invoked no one can properly be said to KEEP his actions 

(labor). Waldron suggests that labor by definition cannot be kept or protected. But, perhaps 

""[W]hy isn't mixing what I own with what I don't own a way of losing what I own 
rather than a way of gaining what I dont? If I own a can of tomato juice and spill it in the 
sea so that its molecules...mingle evenly throughout the sea, do I thereby come to own the 
sea, or have I foolishly dissipated my tomato juice?" Robert Nozick, Anarchy, State, and 
Utopia,Qicw York:Basic, 1974) p. 175. 

"Simmons, p. 267., fii. 110. 
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this point is overemphasized. Suppose we concur with Simmons and say that our labor is 

protected indirectly when we are granted rights to the Suit of our labor, i.e., the object 

improved by our expended actions. The improvement object is the tangible proof of our labor 

which is retroactively afforded protection from undesired appropriation. 

Nozick's objection cannot be as readily dismissed, however. One may accept the 

premise that labor can be indirectly or retroactively protected and yet question why property 

rights should be the recompense for such labor. As Becker says, "What reason is there to 

conclude that this altered relationship constitutes, or warrants, or gives any support at all to 

the claim that you have ownership rights in the thing? Why does it not just mean that you are 

entitled to public admiration? Or the gratitude of your fellows?" " 

There are other problems with Locke's labor theory of acquisition" but it is sufficient 

for our purposes just to point out that there have been major questions raised about the 

soundness of the argument. But, this issue aside, can popular notions of parental rights be 

justified by a Lockean property theory? 

According to Locke, if I come across imowned land and I settle there and work the 

land, I acquire a just claim to at least the fruits of that land;" or if I have some clay and labor 

to make it into a vase, that vase becomes my property. If a male and female act to create a 

"Becker, p. 40. 

"See Nozick, pp. 174-5 regarding the problem of boundaries. 

"Cf footnote 10 regarding problems with the acquisition of land. 
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child, we might think of that child as a product of their labors. If Locke's theory is correct 

then the reason that biological parents are considered to have "first dibs" on their children is 

that they labored to create them. They would seem to have as much claim on a child as they 

would have on a vase that they made. But for the parents' actions the child would not exist. 

Having productively labored to create the child the biological parents have (given 

Locke's theoiy) therd^y, "earned" certain entitlements related to the child. (I should mention 

that deriving parental rights from a theory of labor would seem to mandate that the mother 

have more rights [at least to the fetus] than does the father. She truly labors more. This is 

one possible eqilanation of why women have the greater decision making power in abortion 

cases.) 

Historically, the position of children has been indistinguishable fi'om that of slaves or 

other possessions of their parents: 

What is just for the master of a slave and just for a father is similar to, but not 
identical with, the politically just. There can be no unqualified injustice in one's 
relation to \dmt is his own; a piece of property (i.e., a slave,) and a child are part of 
one's person, as it were... p. 130 Aristotle—Nicomachean Ethics Bk 5 chpt 6 @1134 
b. 

[S]ince you were brought into the world and raised and educated by us, how, in the 
first place, can you deny that you are our child and oiir slave, as your fathers were 
before you.... You had not the same rights that your father had, or that your master 
would have had if you had been a slave. Plato—Crito, Ciuxpter XII 

Consider the following true incident fi'om 19th century America: 

Some jurisdictions had enacted laws protecting animals at a time when they did not 
have child protection legislatioa In one case the parents could only be prosecuted for 
mistreating thdr daughter by pleading that a ̂  was as much a member of the animal 
kingdom as a cat or dog. This was known as the Mary Ellen afifair in New York City 
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in 1874. A church social worker discovered a girl who was seriously ill from being 
beaten frequently, chained to a bed and fed only on bread and water. Because of the 
absence of legal protection against such abuse the only solution was the prosecution 
of the parents on the basis that the girl was a member of the animal kingdom. 

One point should now be made; Locke, himself, did not hold that parental rights 

are comparable to property rights. I am, however, tiying to ascertain if his theory of 

property rights does or can buttress our beliefs in the initially superior rights of biological 

parents. 

For Locke, though, a child is not like a vase. He says that property consists of the 

"Earth it self, which includes both "the Fruits of the Earth and the beasts that subsist on it". 

(Jwo Treatises of Government, n, sect. 32) Human beings, on the other hand, are "by 

nature" bom free and equal, (11 54-64). They have property rights in themselves and, 

therefore, cannot be owned as property. How then does he account for parental rights over 

their children? 

Locke says: "The freedom then of man and liberty of acting according to his own will, 

is grounded on his having reason....To turn him loose to an unrestraine'd liberty before he has 

reason to guide him, is not the allowing him the privilege of his nature to be free, but to thrust 

him out amongst Brutes...This is that which puts the Authority into the Parents' hands to 

govern the Minority of their children." (II, sect.63) Children are not bora in the full state of 

equality, though they are "bom to it". (11,55). 

'̂ Geraldine Van Buren, The International Law on the Rights of the Child (Dordrecht, 
The Netherlands; Kluwer Academic Publishers, 1995), p. XXI. 

1 
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Parents don't own their children as property, but "due to the imperfect state of 

childhood" (II, 58), parents are charged with the care of their children and possess the "power 

over" them until the children reach the age of reason. Locke in &ct denies that the sheer act 

of begetting a child sufiBces to preserve a parent's rights over the child.If a parent does not 

fiilfiU his duties of care for a diild, and a "foster" parent does, then the latter gains the parental 

powers over the child. Thus, this power is temporary and under certain conditions may be 

forfeited. 

Becker finds Locke's attempt to distinguish bet(veen parental rights and property 

rights unsuccessful and contradictoiy. He says; 

The &ct is that without some modification of one or both propositions, "Everyone has 
property in his own body* and 'Everyone is aititled to the Suit of his labors' are strictly 
incompatible. They are incompatible because, supposing both are true of everyone, 
then either (1) parents are entitled to property rights in their children (as the fiuit of 
their labor), in which case not all people have property rights in their own bodies 
(namely, those with living parents who have not relinquished their rights in their 
children, or those v^ose parents have assigned the rights to others who are living and 
have not relinquished them); or (2) parents are not entitled to property rights in their 
children, in which case th^ are not (always) entitled to property rights in the fiiiits 
of their labor." 

While Becker's objection seems reasonable, Simmons has a more generous 

interpretation of Locke's view. He describes the parent/child relationship as a kind of 

""So little does the bare act of begetting give a man over his Issue, if all his care ends 
there, and this be all the title he hath to the Name and Authority of a father...he loses his 
power over them....Second Treatise, sect. 65. 

'̂ Becker, p.37. 
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trusteeship.*' Simmons acknowledges that Locke's view of God as the creator of all would 

mandate that God be viewed as the true owner or property-holder of all persons and things.^ 

Simmons sees nothing contradictory about this assertion, if we recognize that "limited claim 

rights [can be] granted in trust by the original right-holder or settlor". '̂ Here, that would be 

God. God as the ultimate property-holder grants parents rights as trustees over the children 

that they (through God) labored to produce. Of course, since God created everything, all 

things must ultimately belong to God. Thus, even things we do consider to be our own 

possessions are really just entrusted to us. It would be inconsistent to maintain that God is 

the creator/owner of children, but not of vases and crops and other "private" property. 

Sunmons says that we are "clear holders of a discretionary trust from God".^ This 

trust embraces our persons and, thereby, our labor. Once this is established, then Locke's 

labor argument demonstrates how we can have claim to (trusteeship of) all that flows from 

our labor. We are merely trustees of the property we claim. Our hold over our children, 

though, is more tenuous than is our hold over our children. 

A critical assessment of Locke's theories of parental and property rights may indeed 

lead one to the conclusion that his theory arbitrarily distinguishes between children and 

''Simmons, p. 184. 

^®Ibid. This is a view shared by Aquinas and Kant. 

2%id. 

^id., p. 260. 
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vases ° My query is simply whether the relationship between parents and children, however 

it is conceived, (as ownership or trusteeship) rests on the notion of a begetter's privilege 

v^ch is tied to a Lockean notion of property rights requiring labor as a necessary condition? 

It is a presunq)tion that the biological parents have first allowances to their children. 

Is it because they have contributed their labor to produce the children?^ I do not believe so. 

I think that labor is neither a necessary nor a sufScient factor in the attribution of rights to the 

biological parents. Hence, Locke's labor theory cannot justify our notion that initial 

parental rights belong to the biological progenitors. 

Consider the following.^ Suppose a woman, Gertrude, agrees to serve as a surrogate 

mother. That is, she agrees to gestate and give birth a child for the couple with whom she 

contracts. Should Gertrude have any parental entitlement to the child? If the contribution 

of labor is the determinate factor in the allowance of parental entitlements, then Gertrude 

should have parental rights. Certainly, the amount of labor she expended in gestating and 

giving birth to the child exceeds that expended by the couple for whom the baby is delivered. 

What if the child is genetically unrelated to Gertrude? 

^Becker again, "It seems unlikely that anything will be found in the nature of the labor 
involved in conception, gestation, birth, and nurturing which will distinguish it sufi5ciently 
fi-om the labor involved in cultivating a garden to justify using the latter in a Lockean 
argument but forbidding the use of the former." p. 38. 

Again, Locke disputes that parents actually "create" their children rather than being 
vessels through which God's creations are brought mto being. Second Treatise (154). 

"Thanks to Jean Hampton for steering my thoughts along these lines. 

I 

I 
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There are essentially two ways in which a woman may provide surrogacy services for 

a couple wishing to have a child.^ One, she may agree to have her own ovum artificially 

inseminated by the male, then surrender the child upon its birth to him. His wife, who 

(typically) is infertile, then legally adopts the child. This is has been the customary scenario 

for surrogacy arrangements. U. S. courts have held that the surrogate mother and the 

biological father are the natural parents of such children.^ 

These rulings have probably had a chilling efiect upon the surrogacy business because 

they hold that no surrogate mother can contractually be compelled to abrogate her maternal 

rights, nor can she receive mon^ for her services as a surrogate mother. (It would be 

tantamount to selling her child.) She may, however, donate her services.^ These rulings 

have protected women who decided, upon giving birth to a child, that they did not wish to 

give up their rights to that child. 

The courts' holdings do not seem unjust. Why? Is it because the labor of the 

surrogate perhaps warrants her having some maternal rights? Consider the second surrogate 

mother scenario. It is more problematic. 

^Aubrey Milunsky and George J. Annas, eds., Genetics and the Law III (New York: 
Plenum Press, 1985), pp. 186-87. 

"Ibid. The reasons for this have to do with social considerations rather than any 
theory about labor expended. The courts have voided surrogate contracts for mon^ 
because it amounted to the mother's selling her offspring. See, Wesley H. Winbome, ed.. 
Handling Pregnancy and Birth Cases/Family Law Series (Colorado Spgs.: 
Shepard's/McGraw-Hill, 1995 supplement), pp. 70-72. 

^Genetics and the Law, Ibid. 
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The sum)gate, in essence, agrees to make a loan of her womb. She is implanted with 

the ovum of the prospective mother (donor female) which is fertilized with the prospective 

fether's sperm ettho* in vitro or in vivo.® Here, the surrogate is not genetically related to the 

child she carries. The courts, howevo^, still maintain that the surrogate is the natural mother 

of the child in these cases.^ Again, the surrogate might seem to deserve rights to the child 

given that she has labored more than the intended mother in the gestation and birth of the 

child. But when we consider the biological father's labor in producing the child we can see 

that he has labored no more (and probably less) than the intended mother in donating her 

genetic material 

If we are ascribing parental rights by the amount or type of labor expended in the 

reproduction process, then, perh^s, the child's parents ought to be the surrogate mother and 

the donor female. After all, the latter went through the uncomfortable labor of having her 

ovum extracted while it is doubtful that the prospective father experienced such discomfort 

in contributing his sperm. Certainly, it is not obvious that the biological father deserves more 

rights than the donor female. Yet she is not considered to be the natural mother, while he is 

deemed the natural father. 

'̂In vitro—outside of a living organism (i.e., in a test tube); in vivo—within a living 
organism (i.e., within a womb). 

^id., p. 186. 

'̂The process of extracting the female's ovum can be very uncomfortable and time 
consuming for her. Ibid., p. 213. 
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If it seems unfair that the sperm donor has presumed legal rights to the child but the 

ovum donor does not, it is because intuitively we believe that labor is not truly the 

determining factor in the ascription of parental rights. It is not the actions or labors of the 

natural parents that warrant their entitlement to their children, but something more 

fimdamentaL If Gertrude gives birth to a child that is the genetic progeny of Roger and Sally 

and that has no genetic affiliation to herself the child seems to be Roger's and Sally's, even 

though, legally, Gertrude is considered the biological mother and Sally must adopt the child. 

The fact that the child represents a genetic part of its parents is what guides this 

intuition. Parents are entitled to their children for the same reasons that th^ are entitled to 

anything that is a part of themselves. Thus, it is, ultimately a belirf in the notion of self-

ownership that fuels our presumption in favor of a natural parent's entitlement to her 

child. If the concept of self-ownership is valid then, certainly, whatever is constitutive of a 

person's body and self belongs to that person.^ 

Earlier I stated that the notion of self-ownership buttressed Locke's labor theory of 

acquisition. If a person owns himself^ then he owns his labor. When he expends his labor, 

he is mixing something that he owns with some other thing and that is why he comes to 

acquire that other thing. Here, my claim is not about our ownership of labor, but about our 

ownership of genetic material. As I stated previously, labor turns out to be neither a 

necessary nor a sufBdent condition for establishing parental rights. But, perhaps, the reader 

^^The concept of self ownership is not unproblematic. See later discussion, infra, p. 40. 
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is not yet convinced that this point is correct. So, consider the following two scenarios; 

1. 

Zorak, an evil but ingenious scientist, invents a device that can extract people's body 

parts unbeknownst to them. Zorak does not steal vital organs such as hearts and brains, but 

he does have a rather hicrative business selling misappropriated kidneys and lungs. He is soon 

discovered by the Filched Organ Police. He has a stockpile of unsold kidn^s and livers. 

Who, legally and morally, should be entitled to claim to these organs? Justice seems to 

require that the imwilling donors be entitled to reclaim the organs or at least to receive 

compensation for them should they so desire. Why? Because the concept of self-ownership 

gives them a superior claim to the organs from their bodies. 

2. 

The organ heisting business becomes too risky for Zorak. He decides that there is less 

risk and more monQr in selling babies. He discovers that if he implants a human embryo into 

a cow's womb, the cow can gestate and give birth to a human child. Rather than using his 

organ extracting device to purloin embryos from pregnant women, he prefers, instead, to 

extract ova and sperm from unsuspecting men and women and combine them through in vitro 

fertilization. He does this to allow his customers to "design" the children they wish to 

purchase. He then implants the embryo into a cow's womb for gestation. 

Zorak's operation is eventually discovered by the Genetic-Crimes Police who close 
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down his business. What, now, should become of the unsold, soon to be bora fetuses?^ 

Who, legally and morally, should be entitled to claim to these babies? Does justice in this case 

dictate a different or more complex answer than it did in the case of the pilfered organs? If 

so, why? I suggest that it is still the individuals from whom the genetic materials were stolen 

who are entitled to lay claim to the neonates. This is true, even though none of these 

individuals labored to produce the children. 

If it is true that someone is entitled to the infants, what would justify not allowing the 

genetic parents the presumption of entitlement to them? These "parents" have suffered a 

loss of a part of their persons. If they are not allowed at lease some form of recompense for 

their loss, then we are not acknowledging that they have sustained a loss. Anyone suggesting 

that the genetic material losers represent a different type of case than do the organ losers 

seems to have the burden of proving why the cases are dissimilar. 

Someone will probably reasonably suggest that the cases are different because in one 

situation you have a person who loses a Iddn^ and can claim back that kidney. In the other 

case, however, you have a person who has lost an egg or some sperm and is claiming back 

a child. In the latter case, the recompense far exceeds the actual loss. 

My response, however, is that there is no way that the loss genetic material can be 

recovered. It has obviously undergone substantial changes! If we acknowledge that these 

persons are due con:^}ensation because they have lost something that once belonged to them 

'̂ The babies who have already been sold pose problems that need not be dealt with 
here. 
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(however great or minor we might consider the loss) thai we are admitting that these persons 

have some claim to/on the children artijGcially produced from their genes. And this claim 

exists independent of their labor since th^ did not labor. 

"Why should the loss/theft of their ovum and sperm entitle these individuals to a 

presumption of parental rights instead o^ say, a presumption of a $50 remimeration? Not 

everyone is capable of being a good parent so why should th^ be entitled even to the 

supposition of rights to the possession of a child just because it has their genes?", asks the 

unremitting skeptic. 

Again, my contention is not that the biological parents are entitled to paternal rights 

to their children because of the genetic connection, hfy cargument is that it is the biological 

connection that establishes an initial presumption of paternal rights to the children. The 

parents can forfeit the claim by not fulfilling or assuming their parental duties of care for the 

child." When the questions "Whose child is it?" and "Who is entitled to the child?" have 

different answers, it is because of some biolo^cal parent's forfeiture. Thus, we may recognize 

that little Billie is Jed and Ida's son, but that because the courts put him in foster care, they 

are not entitled any parental rights. 

But, why the presumption of parental rights and not the presumption of $50? To 

answer this, let us return to the example of the people who lost organs. Suppose one of the 

people from whom a kidney was extracted is an alcoholic. The kidney is still in relatively 

"Or by the commission of a crime, etc. 
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good condition. Would anyone suggest that because of his alcoholism he would not be a 

good caretaker of the kidney and, therefore, would not be entitled to the it or full 

remuneration for it, therd}y acknowledging his prior claim to it? People do not take the best 

care of their bodies. Yet, we would still give credence to their demand for the return of a 

body organ. Why is it different with the loss of genetic matter that is now a child? 

"The consequences of mistreating a child are potentially more dire than are the 

consequences of mistreating a kidney," comes the response. "This is why we can return a 

kidnQT to an alcoholic, but cannot give a child to people who are either unwitting procreators 

or unproven parents." But this is exactly what we do! The parents of children bom from 

wombs in the "normal' way are presumed to have entitlement to their children when they are 

bom, even given prior evidence of poor parenting skills. Child abusers are not automatically 

required to relinquish their newborns. How and why should the method of birth afifect the 

premise of parental rights? 

To restate; what I am ultimately asserting is that it is the concept of self-ownership 

and the ensuing biological connections between parents and their ofispring, not the concept 

oflabor, that gives the parents the initial presumption of rights or entitlements to the children. 

When we say that B is A and C's child, we are saying that B is (composed) of A and C and 

that A and C, therefore, are presumed to have certain privileges regarding B that no one else 

can claim. '̂ 

''This would explain the legal conventions establishing the priority of kinship in matters 
of probate and other afifairs. 



28 

The answers to the questions "Whose child is it?", and "Who is entitled to it?", are not 

always the same, but the answer to the first question is presumed to be the answer to the 

second. It is a presumption that can be overcome (given some malfeasance or abnegation by 

the biological parents), but it is not a presumption that can be initially averted.^ 

I am not maintaining, (and so do not have to argue) that self ownership is a valid 

notion." My claim is that our acceptance justified or not) of the concept self-ownership 

buttresses our notion that parents have origmal claim to the children bom fi'om their genetic 

substances. 

One might reasonably assume the Lockeanesque position that self-ownership 

generates ownership of labor which in turn generates entitlement to the fiiiit of one's labor 

which could be one's children. Indeed, this was the view I initially examined; but the 

evolution of technology shows more fine-tuned distinctions to be necessary. Up until recent 

history it was not possible in case of childbirth to separate the labor of parents fi^om the 

process of reproduction. Now, however, it is theoretically possible that a child may be 

produced fi'om a male and female without either person having to labor in the process. Yet 

the child derived fi-om the male and female would, by the principle of self-ownership, belong 

'̂ Thus, in a case where a child bom fi'om rape, everyone might agree that the child is 
John's (the rapist) and yet no one hold that John is entitled to rights to that child. 

"Locke, according to various writers, justifies self-ownership as "merely a summation 
of the rights to liberty all humans are entitled to...." For a fiiller explanation of how Locke 
justifies the notion of self-ownership see Becker, p. 39, or Simmons, chapter 5. 
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to that couple. Thus, the scenario I suggest is self-ownership—> ownership of genetic 

material—>rî as to child as opposed to the Lockean notion of self-ownership—>awnership 

of labor—>rights to child. 

While I do not have to justify the concept of self-ownership, I do have to address the 

more perplexing problems arising from the concept. As we discussed earlier with Locke, the 

notion that all persons own themselves seems glaringly incompatible with the notion that 

parents own their children. The latter statement precludes the former. I cannot own myself 

because my parents own me. And they cannot own themselves because their parents own 

them, and so on.... How do we come to own ourselves, given our parents' prior claim? 

We may say that parents own themselves but this feet entitles them only to a 

trusteeship over their children (their derived genetic substance), 'a la Locke. We might, 

however, salvage the notion of ownership by introducing the notion of joint ownership.^ All 

children own themselves, presumably by some natural right; but their parents (because their 

own genetic materials went to produce those children) may claim greater ownership rights 

until the children reach the age of majority . But, now questions arise regarding the 

termination of the parental ownership or trusteeship. How and why does the parental claim 

upon the child disappear upon its adulthood? After all, the child always remains the derived 

genetic substance of her parents. '̂ 

'̂Thanks the Joel Feinberg for this point. 

'̂Also by this point in the child's life the issue of parental entitlements must be based on 
more than just sheer genetics. The amount of labor expended in rearing the child must 
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It would be reasonable to assume that it is at the child's age of msgority that the 

parental "hold" might conflict with the child's self-ownership and autonomy, and since the 

latter is of greater importance than the former, parental governance should dissipate. But if 

this were truly the case, we would not be able to find feult with grown children who abandon 

their needy parents or who feel no sort of filial duty or responsibility. I think that we do 

recognize some sort of parental claim on children even after adulthood. That claim may 

amount to no more that a right to a certain degree of respect or deference, or maybe more. 

So, rather than suggest that the parents do not have any sort of rights regarding their adult 

children, I suggest that the parental entitlements diminish significantly upon the child's 

majority, but they do not dissipate. 

The parent, thus, is allowed to declare to the child, "You were once a part of me. The 

initial claim I have to/on you as a product of my genes does not disappear, but &des 

significantly once you have become an adult." 

Summary 

I have suggested that notions of property, or, more properly, of self ownership, even 

though archaic when applied to the relationship between parents and children, serve as the 

rudimentary justification for parental rights. It might, initially, seem to be the parents' act of 

creating the child that generates their rights over the child, but more fundamentally it is that 

surely, with the passage of time, solidify the parent's "hold on" the child. So, in effect, it is 
genetics that first gives parental entitlement to the child, but it is the parents' labor vis-a-
vis the child that maintains the entitlement through the years. 
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the child b a product of the parents own seh^es that generate the parental rights. These rights 

might feasibly be call rights of ownership, or perhaps rights of governance or trusteeship. 



32 

CHAPTER TWO: THE ORIGIN OF PARENTAL RESPONSBILrnES 

I Responsibility for Procreation 

A person Vi^o procreates acquires various responsibilities as well as rights related to 

the child. I argued in Chapter One that it is the fact of reproduction (as opposed to the act 

of reproduction) that forms the basis upon which we initially ascribe parental rights or 

entitlements. I maintained that even individuals who did not, in any way, act to reproduce 

(suppose their genetic material was stolen by an evil scientist) have an initial presumption of 

rights to any child produced with their genes.^ 

Is the fact of procreation also what engenders the parents' responsibilities to/for the 

child? I do not think so. I do not believe that the sheer fact that a child exists is a suf&cient 

ground to create an initial presumption of parental obligation or responsibility for the 

biological progenitor. (Although it is a necessary ground.) To see why not let us compare 

the predicament of our hypothetical victims of the evil Zorak (in chapter one) with the 

predicament of more customary procreators. 

Justice would seem to mandate that those individuals from whom Dr. Zorak took 

genetic materials have the option to assume or not the role of parents to their offspring. None 

of them has a duty to assume parenthood. No one of them would be looked upon harshly if 

he/she, upon the discovery of his/her progeny, opted to walk away and not lay claim to that 

Examples have evolved from science fiction to science feet. Recentiy in the news was 
the case of an infertility doctor at U.C. Irvine who, without the knowledge or consent of 
the donor couple, gave their embryos to another couple, implanting them into the woman. 
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in&nt. K'this sounds harsh, consider, again, the circumstances in which these people (were) 

reproduced—their genetic materials were pilfered. 

No initial parental obligation should exist for these hypothetical progenitors. We 

would not make this same claim, however, about progenitors who reproduce via more 

traditional methods. We would recognize that they have already, by the birth of the child (and 

perhaps sooner), accrued obligations or responsibilities to/for that child.*' Why are 

responsibilities incurred in the latter case, but not in the former? 

Parental responsibilities must be assumed by the would be parent. We do not 

capriciously select individuals and say, "Here, you are responsible for this child." How and 

when does one assume the responsibilities of parenthood? Typically, we think it &ir that 

responsibility be a product of voluntariness. 

If Susan is iQ'pnotized and told to rob a bank, we acknowledge that she is not acting 

voluntarily and we do not hold her responsible for the robbery.*^ We would, most likely, 

believe the hypnotist was guilty of the crime rather than Susan who might be seen simply as 

a vehicle for the hypnotist's desired action to rob. In other words he used Susan to act for 

him. 

At a bare minimum we should be able to say that procreation, like any other joint 

*'I should probably point out that I do plan to explain what I mean by "responsibility" 
further on in this chapter. 

*^See discussion in J.M. Fischer, Moral Responsibility. (Ithaca, NYiComell University 
Press, 1986), pp.9-11. Note: my example assumes that hypnotism can induce completely 
involimtaiy actions. Modem research has found this assumption to be, at least, 
questionable. 
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action, requires the mutual and voluntary consent of both parties in order to truly be 

considered an act of the person(s), or, more specifically, in order to be considered an act that 

generates responsibilities and or rights for the agent(s). 

The adult victims of the evil doctor did not voluntarily consent to procreate. Th^ 

were, in &ct, unaware of the existence of their progeny. In the traditional scenario a couple 

typically decides or agrees to reproduce. Procreation is voluntary. When a couple voluntarily 

agrees to beget a child, they acquire not only rights to that child, but also responsibilities 

to/for it.^ This occurs, if not at conception, then at least upon the viability of the fetus.^ The 

actual birth of the child represents only the manifestation of the prior voluntary choice to 

procreate. 

The evil doctor's victims did not voluntarily procreate and, so, may still opt to deny 

any responsibilities to/for their offspring. They may fail to lay claim to the infant(s). These 

individuals were "forced" progenitors, they made no "pre-conception" commitment. 

Soon after discovering their infant ofifspring, however, they may (they must) choose 

(in effect) to reproduce or not. They are consenting or not to procreation after the fact. If 

they decide to claim their child they then assume, morally speaking, both the responsibilities 

and rights of parenthood. If their decision is negative, they cannot, of course, choose to end 

the life of their progeny, as the infants are already viable beings. Each of these persons 

*'No one can assume just the rights of parenthood, without the responsibilities. One 
cannot both exercise her rights to a child, and deny any responsibility to/for it. 

**Thus, a mother who smokes or drinks or uses drugs during the development of the 
fetus may be held liable for damages her acts caused to the fetus. 
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should, however, legally and mora%, have the status of one who has never procreated/® The 

person(s) v^o decides against parenthood therdsy avoids any parental responsibility for the 

child, and also forfeits any parental rights to it. 

The point I am stressing by highlighting the differences between the hypothetical, 

involuntary progenitors and typical voluntary progenitors is this: in practically all procreative 

situations the progenitors incur parental responsibilities based on their voluntary decision to 

procreate and effective at least upon the viability of their offspring. In nearly all cases this 

occurs prior to the actual birth of the child. I have suggested, however, that it is theoretically 

possible for a person to fail to incur any parental responsibility for his already bom progeny. 

What this indicates is that the genesis of parental responsibility is severable from the 

genesis of parental rights. Thus, it rebuts those who would argue that parental rights and 

responsibilities are simultaneously generated. Parental rights (of possession, etc.) are 

generated by the mere &ct of reproduction whether or not the progenitor is aware of his/her 

progeny. Parental responsibilities, on the other hand, are not incurred without some type of 

consent from the procreator. 

My view also disputes notions that parents' rights are derived from their 

duties/responsibilities to their children.^ It might, in &ct, imply the opposite. Rather than 

*®0f course true restitution is perhaps a legal fiction. No one is (can) ever be put in the 
same position th^ would have been in had the crime never occurred. 

'̂Perhaps, Locke thought this. 

I 
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suggesting that parents have rights because they enable them to fulfill their duties to or 

responsibilities for their children, I have proposed that parents have initial rights to their 

children because of their biolo^cal connection to those children/^ They then gamer the 

responsibilities for/duties to those children because they voluntarily acted to beget the 

children.^ When procreation occurs a result of our voluntarily actions then we should bear 

the responsibilities to/for our progeny/' 

It may well be suggested that in many (if not most) cases today conception rarely 

seems planned or intended; thus, posing a problem for my notion of volunlary procreation. 

I, however, plan to defend the position that, except in theory, and m rare cases of fraudulent 

deception," ihere is no involxmtary procreation. So, if the vast majority of all procreation is 

not involuntary, then the vast majority of procreators cannot deny their initial parental 

responsibilities. 

I am not claiming that once a child is bom the biological mother and father are or 

*'The concept of self-ownership, while not without its problems, would give the 
parents initial but not irrevocable entitlement to the children. (See previous chapter.) 

^What I am suggesting is that in this "chicken or egg" debate, it is the rights that came 
first. 

'̂That we should bear responsibility for our culpable voluntary acts seems to be an 
noncontroversial moral tenet, perhaps derived from a deontonogical ethic. Alan Donagan 
suggests that this is a reflection of the respect we accord persons as rational agents 
capable of knowingly and voluntarily acting. Alan Donegan, The Theory of Morality 
(Chicago: The University of Chicago Press, 1979) p. 121. 

'̂ This will be the subject of chapter three. 
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should be compelled to serve as parents. What I am saying is that they cannot walk away 

from their progeny simply by denying any responsibility for the chUdren. These parents 

caimot deny their responsibilities. What they may do, however, is relinquish or abrogate 

their parental responsibilities, provided both individuals agree to do so.'' 

The difference is this; one can decline or deny what one has not already attained, but, 

one can only relinquish or abrogate something that one has already attained and does not want 

to keep. Biological parents are not "stuck" with their children, however, th^ must 

acknowledge their initial responsibilities by pursuing legal/moral channels that operate to 

terminate those responsibilities. 

n Responsibility Defined 

What do we mean A«^en we assess someone legal or moral responsibility? There are 

several familiar senses of the concept of responsibility.®^ Sometimes, when we say that Joe 

is responsible, we may mean to suggest that Joe has "certain excellences of character".^ Joel 

Feinberg would say the Joe is responsible tout court, that is, he 'on balance' displays virtues 

such as discretion or moral trustworthiness—he is a responsible person. 

''They may put the child up for adoption. 

am referring to responsibility of both the legal and moral kinds. My discussion will 
cite examples of legal responsibility, since there are specified rules dictating legal 
commitment. However, it is my assumption that the rules of morality buttress our legal 
rules. Thus, responsibility as outlined by the law should, in most cases reflect moral 
notions of responsibility. 

"Joel Feinberg, "Responsibility Tout Court", Philosophy Archives, Vol. XTV, 1988-
89. p.90. 



38 

Sometimes we say that Joe is responsible for some thing or event. We are, then, 

declaring that Joe acted to bring about that thing or event. As in "Joe is responsible for 

breaking the window." (I.E., Joe acted to break the window.) H.L.A. Hart calls this type of 

accountability causal responsibility. '̂ 

We may also say that "Joe has responsibility for the broken window". In this instance 

we mean that Joe incurs liability, or is accountable for the broken window based on some 

system of rules.^ This assignment of responsibility may be "forward-looking", that is, it 

prescribes who •will be held responsible, in case of some future happening. Feinberg says, 

"prospective ascription of responsibility is hypothetical, commonly noting or setting condition 

for critical judgment or liability if some event occurs or fails to occur, thus determining 

vulnerability to retrospective judgments." 

Typically, when S is causally responsible, then S has liability responsibility, thus there 

is usually no difference between a person's being responsible and her having responsibility. 

However, in our legal system, if S is a minor, S may be responsible for certain actions, but the 

parents of S may well have responsibility for (the consequences of) S's actions. 

When I speak of (parental) responsibilities, I am referring to both the causal and 

**This does not necessarily have to be an intentional act. 

"H.L. A. Hart, "Responsibility" in Joel Feinberg and Hyman Gross, eds., Philosophv of 
Law 4th Ed., (Behnont, CAiWadsworth Publishing, 1991), p. 493. 

^Hart calls this "liability-responsibility". However, he does not state that an individual 
possesses (i.e. has) responsibility, but rather that she is responsible. Thus, he would say 
that S is responsible (liability >^se) if she was causally responsible. I classify a person as 
having liability-responsibility. 
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liability senses of the word —the liability or obligation that one incurs as a result of one's own 

voluntary actions." 

in Voluntary Procreation Defined 

A more detailed explanation of what I mean when by voluntary procreation is 

necessary. When can we say that a person has voluntarily procreated and, thereby, incurred 

parental responsibilities? In general, what does it mean to say that an act is voluntary or that 

a particular person is responsible for an act or its outcome? 

Eariier, I cited an example of someone under hypnosis robbing a bank as illustrating 

involuntary behavior.^ The behavior was not voluntary because the person did not act fi*eely 

or wiMiUy. Her actions were compelled. John M. Fischer states: 

When we discover that a form of behavior or a range of actions is outside of an agent's 
control-that the agent lacks fi'eedom with respect to it—certain Idnds of responses 
seem uiappropriate....[t]here is a cluster of attitudes and also activities (praise and 
blame, punishment and reward) that are appropriate to agents who are, in a suitable 
sense, "fi-ee"—in control of their activity. [TTiis] agent is "morally responsible" insofar 
as he is accessible to such attitudes and activities.^ 

An act is voluntary when the actor fiwly commits it—when it is not compelled. When 

an act is fi-eely performed, it becomes one for which the agent mav be praised or blamed—one 

'̂Hart also discusses "role-responsibility" which is the obligation that a person incurs as a 
result of his distinctive position. Parental responsibilities seem to be obviously role related, 
nonetheless, this role, I submit, is a function of the causal and liability responsibilities a parent 
incurs. 

"Again, how much involuntariness is actually involved in hypnotism is debatable. 

®John M. Fischer, ed.. Moral Responsibility. (Ithaca: Cornell University Press, 1986), 
pp. 11, 12. 
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for v^ch she may be morally and/or I^ally accountable. When an agent does not act freely, 

she is not subject to the ^probation or reprobation of others, she has is not accountable for 

the act. 

Escher says the activity must be I say that the actor must willingly act, or have 

an uncompelled will to act. What this indicates is that voluntariness is subjective in nature. 

It reflects an internal state of mind, which may exist independent of the objective 

circumstances. Thus, a person could plausibly find herself in a situation in which she is unable 

to act in any way other than the way in which she (voluntarily) acts." 

A person voluntarily acts (r^ardless of her options) v^en she williUUy acts. A person 

willfully acts when her act is a product of her willful decision to act, i.e. she has not been 

coerced or in any way manipulated into acting. A person does not act voluntarily when her 

actions are a product not of her will, but of some manipulative or coercive influence upon her 

will. A voluntary act aq)resses a free and willing choice. Does a vohmtary act necessarily 

involve deliberation? Can a person act willfiilly and, yet, without reflection? It seems that 

such acts would require some sort of considered thought process. Even voluntary but 

impulsive or "spur of the moment" actions do not preclude the possibility of some hasty 

deliberation by the actor. Indeed, when we use these terms, we seem to be referring to the 

"Locke illustrates how a person may act voluntarily and yet have no choice regarding 
her action. An Essay Concerning Hxanan Understanding II, Chapter 21, 
Paragraph 10) writes about an individual kidnapped in his sleep and placed in a room that 
is locked from the outside. Upon awakening the individual finds the room very pleasing 
and chooses to stay there. He chooses not knowing that it is impossible for him to leave 
the room. So, the individual voluntarily stayed in the room although he was, in fact, 
unable to do otherwise. 



speediness of the deliberation, and not the lack of deliberation. 

Since nothing essential to our argument depends upon this claim let us suppose that 

deliberation has both a strong and a weak sense. The strong sense would involve the detailed 

thought processes we typicalfy assodate with the word. Ddiberation in the weak sense might 

still involve consdous thought, but not a len^hy weighing or consideration of the options. 

It is also true that habitual or reflexive actions do not appear to involve any form of 

deliberation, though they are certainly voluntary.®* So, a voluntary act is a willfiil act, but a 

willful act may not be an act that has been deliberated. 

Now, let us look more closely at what it means to voluntarily procreate. Given my 

definition of voluntary, one might say that T" voluntarily procreates when "P" chooses to 

procreate and there is no demonstrable coerdon involved in "Fs" dedsion to act. But assume 

T" does choose to procreate, does that mean that "P" will procreate?® Of course not. But 

if T" chooses and acts in a manner requisite of procreation and yet still cannot procreate, it 

is very plausible to think that procreation is not a matter of voluntary choice at all. 

To illustrate this point more clearly, imagine I dedde to steal an apple from the fioiit 

stand in my neighborhood. I just walk up and when no one is looking I put a big red 

Mackintosh into my bag. I acted in a manner to steal the apple. Suppose, however, that I 

®*If I feel an itch on my knee, I voluntarily (reflexively) scratch it. I, at least, have no 
recollection of pondering the location of the itch and whether or not I should scratch. 

®^sually three conditions are given as necessary predicators for actions. If Joe has the 
opportunity to do X, the capacity or ability to do X and the desire to do X then it follows 
that Joe will do X. I am contending that Joe's doing (accomplishing) X is a matter of luck. 
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lata- find out that on that particular day it was "fi'ee apple" day at the fiiiit stand and anyone 

walking pass the stand was welcome to a free apple. This would mean that, while I acted to 

do one thing (steal an q)ple), the effect or consequence of my action was something different 

(no apple stolen). The effect of my actions was not within my control. 

Similarly, if P chooses and acts to proCTeate, whether he in fact accomplishes this goal 

is not determined exclusively by him. This is because whether a consequence happens is not 

subject to an agent's prerogative or power. We may choose our actions but not the effects 

that flow from those actions. Thus, procreation seems more like a consequence of some 

action, rather than an action itself because P cannot direct the fertilization of the egg or 

development of the embryo, etc. The feet that these events may occur in accordance with P's 

wishes and and that P does procreate seems, then, to be a matter of good fortune. How do 

we, then, identify actions? If an act is voluntary it is and product of our volition and is, 

thus, subject to our wUl. But just what actions are subject to or produced by our will? Since 

our willing acts are the only ones for \^ch we can rightflilly be held responsible, we must be 

able to distinguish those acts that are affected by our will from those acts over which we 

exercise no control. 

L. Wittgenstein says: 

"The world is independent of my will—and anything's being as I want it is a "grace of 
fate." Tractatus Logico-Philosophicus 

If we conceive of procreation as a consequence, what is the action of which it is the 

outcome? Let us assume that the voluntary action leading to procreation is coitus. Perhaps 
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we might fliither assume, then, that if the act, coitus, is voluntary, then responsibility for the 

consequence Q)roa«ation) should be automatic. Indeed, this is the view of some individuals, 

who view coitus primarily as a means for reproduction. 

This is not my position. Later I will discuss the problems with this view which, in 

essence, holds that consent to coitus entails consent to procreation. Now, however, it seems 

necessary to examine our first assumption characterizing coitus as the act and procreation as 

the consequence. The difiSculty with this assumption is that if we are distinguishing between 

the "genuine" action and its effect we might well conclude that coitus should be considered 

a consequence. 

Whether coitus occurs depends on a number of internal factors (physiological, 

psychological, etc.) and external &ctors (availability of a partner, etc.) One could say that the 

occurrence of coitus is...a matter of luck.® Of course, if the event transpiring occurs as a 

matter of hick, then how can it be considered something over which the actor exercises some 

control? How can he be held responsible for it? 

In &ct, any occurrence we might propose as an action could at some level be deemed 

a consequence, therefore not subject to an actor's control. But, ascriptions of responsibility 

depend on the voluntariness of a person's actions. Can we truly never hold anyone 

responsible for any occurance? 

The maxim, "To consequences no limit can be set" has been used to express this 

dilemma of indefinite effects. According to Hart and Honre, the proposition, "tells an 

®Joe is fortunate that he is not impotent. He is lucky to have a sexual partner, etc. 
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unfamiliar tale about unfamiliar events."^ What is un&miliar or unknown is the continuum 

of fixture consequences. For instance, "an explosion may cause a flash or light which will be 

propagated as &r as the outer n^ulae."^ But the dilemma we &ce is not the forward-looking 

problem of possibly infinite consequences, rather, it is backward looking. It suggests that 

given a reported (and thus identified) consequence it is di£5cult to identify some prior causal 

act that is not also a consequence of some other prior act. Another way of expressing this 

idea is the following: "Every event which would not have happened if an earlier event had not 

happened is the consequence of that earlier event."®® 

The problem of prior consequences is troubling, again, because outcomes are 

ultimately fortuitous and thus they do not represent something voluntarily brought about by 

an actor so much as something that happens to him. I have suggested that responsibilities 

(and rights) should only be assessed for the effects of an actor's voluntary actions. It thus 

becomes necessary to identify some voluntary act. But it seems that it can be difficult to 

identify any event which might be considered a deliberate act versus a chance occurance. 

Hart and Honre suggest that our worry about consequences is not a major one 

because "we do not think in this way in tracing cormections between human actions and 

®*H.L.A. Hart and A.M. Honore, "Causation and Responsibility", in Feinberg and 
Gross, p. 504. 

"Ibid. 

®®Ibid. 
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events."^ They suggest that we plainly do "employ a set of concepts restricting in various 

ways what counts as a consequence." 

Perhaps the contention that we do employ conceptual restrictions to consequences is 

not an adequate reply to the concern of whether we are correct in employing these 

restrictions. What seems true, however, is that 

questions about the ultimate nature of human actions may never be answered any more than 

will those related to the dilemma of free will or the mind-body problem.®* 

If we can halt this line of discussion with the observation that we simply do find ways 

to differentiate between actions and consequences, it is likely because there is another, more 

important aspect to the assignment of responsibility than the identification of the cause and 

effect of an event. Instead of focusing on the physical or external aspect of the requisite 

voluntary act maybe we should turn our attentions to the non-physical internal aspect (i.e., 

the voluntariness) of actions. 

In the criminal law a person is liable when his wrongful deed or actus reus is 

accompanied by the requisite guilty mind or mens rea. By focusing on the person's state of 

mind or intentions, we leave aside the perhaps unanswerable metaphysical issue of whether 

or not we can truly identify an actus reus. Even if at some elemental conceptual level we err 

<^Ibid., p. 505. 

®*The issues seemed to be related. Though, here the question is not, strictly speaking, 
whether our actions are pre-determined. but whether it is even within our power to affect 
or effect any physical occurrence. It need not be a matter of temporal predetermination. 
Perhaps, omnipresent gods like omnipotent puppet-masters pull etherid strings to produce 
our movements. 



46 

in deeming an act to be within the province of an actor, what does seem to be uniquely 

attributable to a person is her mens rea, her volition, her purposeflUness. If it is true that any 

physical evoit can be ultimately considered a matter of happenstance and not human design, 

this does not seems to be true of a person's mental activity.^ 

An actor's intentions are important in the assignment of personal responsibility to her 

because they provide a window to the actor's soul; her character->her goodness or 

wickedness. At a fimdamental level, it is the judgment about a person's internal state that is 

the basis for a determination of moral or legal responsibility—the judgment of an individual's 

intent, given her act and its aftermath.^" 

Donagan again: 

|T]t is impermissible to blame somebody for a volimtaiy action [except the act be] 
done knowingly. That it &Ils under other descriptions is his good or bad fortune. By 
parity of reasoning, ^ce the miscairiage of an intention is not something of which the 
person who makes that intention can know as he makes it, that it miscarries is his 
good or bad fortune....[E]very rational agent has the power to determine his 
intentions. A man may have a motive to do wrong, but it is in his power not to 
intend to act on it (Emphasis added.)^^ 

Ultimately, it may be that the only thing that can be voluntarily controlled by a person is her 

^^y assumption is that materialism is not true. I am also only speaking of cases 
wherein there is no external compulsion. 

am not considering the legal concept of strict liability, which some philosophers find 
morally problematic precisely because it need not appraise an actor's mental state in the 
imposition of liability. 

^^The Theory of Morality, pp. 126-7. 
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intent—her willful desire." 

Pertinent consequences are a necessary but not sufiScient condition for the conferral 

or imposition of accountability/ responsibility. The results of an act are largely or maybe 

solely a matter of luck, but a voluntary actor's intentions are her own. It is the chance nature 

of outcomes that leads one philosopher to suggest that consequences ought to be irrelevant 

in the evaluation of culpability. 

Richard Parker" argues that the actual outcome of a person's criminal conduct (the 

harm) should not affect that individual's liability for punishment. Parker is not hindered by 

the abstruse metaphysical problem of discerning acts from consequences. His position is that 

given a person can and does act in a way which is intended to produce harm, why should the 

fortuitous failure of her conduct lessen the severity of the punishment to be meted out? 

He says: 

It is a person's conduct, I contend, for \^ch we may properly blame him and hold him 
liable for punishment. Harm that results from a person's conduct is not strictly 
speaking a part of that conduct and does not provide grounds for distinguishing 
between culpability and nonculpability, nor does it form a basis for grading offensive 
conduct with respect to liability for punishment. This becomes especially clear when 
we notice how much the results of conduct are susceptible to the intervention of 

am suggesting that our intentions are something over which we have control. This 
may not necessarily mean that we cause them, so much as we govern them. So, I can 
admit that my intention to purchase that new, miracle potato polisher may be caused more 
by the not so subtle orchestrations of some Madison A^venue advertising executive than by 
my need for such an instrument; yet still say that my choosing to acknowledge and act 
upon my desire is my own doing. What is the alternative? To say that we lack any control 
over our lives? 

"Richard Parker, "Blame, Punishment, and the Role of Result" in Feinberg and Gross, 
pp. 732-738. 
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chance—factors not a part of the actor's conduct and not within his direct 
control-Cemphasis added)^* 

Parker views the function of criminal punishment as one of penalizing harmful 

conduct. He defines hannfiil conduct as acts done with evil intentions that may or may not 

cause actual harm. So two actors with equally evil intentions should receive equal 

punishment (all else being equal) for attempting a crime—even if only one of them is 

successful. 

Whether or not one agrees with Parker's conclusion, what is relevant here is that 

Parker recognizes that it is essentially an actor's wilfulness or intent that places her in the 

position to be judged as culpable or not and to what degree. This is true because the intent 

is what is truly the actor's own. 

I should say that culpability for criminal acts is quite different from responsibility for 

produdng children. I am not suggesting that procreation should be considered either criminal 

or harmful. What I am suggesting is that the ascription of responsibility for any consequence 

(harmful or not) is essentially based upon a consideration of the actor's intentions. 

IV Detecting Intentions/Finding Fault 

I have suggested that ultimately the probl«n of distinguishing acts from consequences 

may not be solvable and that it might prove more fruitful to look at how intentions are 

'•Ibid., p. 737. 
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relevant to judgments of responsibility or liability." It appears that a person's intentions or 

mois rea are the best (and maybe sole) indication of whether a person deserves responsibility 

or liability for her actions. 

Evaluating intentions, however, may also prove difScult. To see how, let us look at 

the second problematic assumption. I stated that we might consider procreation to be a 

consequence and coitus to be the causal act. If my intention is to procreate and I engage in 

coitus with my partner and procreation occurs, this is an instance in which I should incur 

parental responsibilities (and rights). But what if I intend to engage in coitus without any 

intention to procreate; I do engage in coitus; and a child is conceived? Should I incur parental 

responsibilities? How do we classify an individual's intentions regarding his act versus his 

intentions regarding the consequences of the art? 

It is less difficult to asoibe responsibility when a person's intentions regarding his art 

and its consequence correspond to each other. We do intend consequences and art as though 

we have control (even if we have no true control of outcomes). 

What should happen to the person who does not intend to bring about the 

consequences that result?'® The answer to this question is crucial for our analysis. If the 

"We do not make people liable solely for their thoughts. So, there must be some art 
undertaken. I shall assume, then, that an agent's actions are the cause of ensuing 
consequences. I say this recognizing that it is a fallible supposition that we can be 
responsible for our arts. 

'̂ Earlier in this chapter I spoke of my thwarted attempt to steal an apple to illustrate 
the problem of intentions yield any harmful acts. Here, the problem is non-evil intentions 
which produce harmful arts, and actions when an evil intention (fortuitously) does not 

( 



ascription of responsibility ultimately rests on a person's intentions, the assumptions must be 

that those intentions are the sort that should gamer liability (responsibility). 

If I intend to steal a car and I do steal a car then I should be held responsible for the 

theft of the car. But, what if my intention regarding my act does not correspond to my 

intention regarding the consequence? Should a person be held accountable for an unintended 

harmful result? 

At first glance it seems un&ir to hold a person responsible for an outcome she did not 

desire—especially since outcomes are essentially fortuitous anyway: Take, for example. 

Marge. She is driving down an isolated highway at the speed limit when suddenly a 

motorcyclist drives across the highway. Marge's car strikes and injures him. This is a very 

unfortunate and unintended consequence of her driving down the highway at that moment; 

but it seems that Marge bears no blame. She had no evil intent. 

Now take a differ^ case; suppose that Toi^r is guy who is out for a good time. He 

wants to have sexual intercourse, but just for the pleasure of it. He does not want a lasting 

intimate relationship, and he certainly does not desire to become a father. Tony meets Debbie 

in a bar and they soon go to Dd}bie's apartment and have intercourse. Tony tells Debbie that 

he never wants to have children, but he does not use any form of birth-control nor does he 

inquire into Debbie's use of it. 

Six weeks later Debbie locates Tony and tells him that she is »q)ecting his child. It 

is Tony's child. Should he be morally or legally responsible for a outcome he did not intend? 

If we say yes for Toi^s unintoided consequence and no to Marge's then we must explain why 
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some people should be held responsible for the unintended consequences flowing from their 

actions while others should not. 

The law holds individuals responsible for unintended results of their actions when th^ 

are negligent in the performance of those actions. A person is negligent when his conduct 

falls below the standard of conduct expected of a normal or reasonable person. Typically, 

negligent conduct is characterized by inadvertence, thoughtlessness, or inattention." 

Still, wl^ should the negligent person having no evil intent be held responsible for her 

unintended harmful consequences? Historically, evil intent or moral blameworthiness was not 

relavant to the assessment of tort liability. It was a common view that "he who breaks 

[something] must pay", regardless of that person's intent." As people grew more 

sympathetic to the notion of moral responsibility this conviction began to give way a view 

which identified legal liability with &ult. Faulty behavior became conduct that "would not be 

expected of a good citizen"." 

The connection between negligence, fault and moral blameworthiness, however, is a 

tenuous one. Legally negligent conduct is conduct that falls below the standard of behavior 

expected of a reasonably astute person. "[I]t is the doing of some act which a person of 

ordinary prudence would not have done under similar circumstances or failure to do what a 

^Blacks Law Dictionary 

'̂Prosser & Keeton on The Law of Torts, 5th Ed., (St. Paul, MN: West Publishing 
Co.), 1984, p.534-5. 

"Ibid. 
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person of ordinary prudence would have done under similar circumstances."*® 

A person might well be found negligent under the law, yet not be a candidate for 

moral reprimand. Prosser says: 

Not only is a great deal of morally reprehensible conduct vested with complete legal 
immunity...but at the same time the law finds "fault" in much that is morally innocent. 
Tault" is a &ilure to live up to an ideal of conduct to which no one conforms always 
and which may be beyond the capacity of the individual. It may consist of sheer 
ignorance, lack of intelligence or an honest mistake.'̂  

So why make someone liable who acted with no evil intent? Social utility may well 

call for this approach. When a person acts negligendy he departs "firom a standard of conduct 

required of [him] by society for the protection of his neighbors."*^ 

I pick up a gun and pull the trigger without checking to see if it is loaded and it fires 

and injures my neighbor, my conduct is negligent. Although I did not intend to injure the 

person, I am legally responsible for my neighbor's injury. What I intended to do was to pull 

the trigger and pretend that I was firing a bullet. I did not expect or intend to fire an actual 

bullet. My actions, however, did not correspond to my intent. I neglected to take the 

precautions that a reasonable person with my intentions would take to promote the result I 

intended. 

Prosser admits that legal fault has little connection with personal morality or with 

justice to the individual. It is an expedient way of shifting the loss fi'om the person harmed 

^Blacks Law Dictionary 

"Prosser, p. 534. 

"^Ibid. 
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to the person who caused the harm.*^ 

It is unnecessary for my purposes to attempt to provide a general justificatory scheme 

for a utilitarian ethic. It is sufiBdent that we note that the basis for making negligent conduct 

culpable may not be the same basis upon which intentional faulty conduct is made culpable.** 

Assuming a person has behaved in a certain manner, how does the law determine that 

this behavior is negligent? What distinguishes the reasonably prudent actor fi-om the negligent 

actor? It is the recognition and anticipation of consequences. An person is responsible for 

anticipating the actual consequences of her actions to within reasonable limits. What is a 

reasonable limit? 

One standard says the actual consequence must have been probable or foreseeable. 

Robert Keeton argues in favor of the "Risk Rule" according to which the harmful 

consequence must have been within the scope of the things risked by the agent.*' 

Now to return to Tony and Marge. What it is that makes their cases dissimilar? What 

makes us believe that Tony is liable but not Marge? The motorcyclist driving across the 

"According to Prosser and Keeton, "While it is probable that even fi'om the beginning 
the idea of moral guilt never was entirely absent fi'om the minds of the judges, it was not 
the most important consideration....In all civil acts,' it was said, 'the law doth not so much 
regard the intent of the actor, as the loss and damage of the /;arty suflfering.'" Prosser and 
Keeton, pp. 534-5. 

'̂ Reckless conduct represents an intentional disregard of the possible harmfiil effects of 
one's behavior. As such, it may be closer to acting with an "evil intent" than is negligent 
behavior. 

''Robert E. Keeton, "The Basic Rule of Legal Cause in Negligence Cases", in Feinberg 
and Gross, p. 514. 



54 

highway was not a reasonably foreseeable occurrence. It was not one of the risks Marge 

assumed by driving down the highway. Maige was not negligent in her actions and so should 

not incur responsibility for the accident or injury. 

Tony did not use or inquire about any birth-control protection. A normally healthy 

and reasonable poson knows that pregnancy is a foreseeable occurrence of unprotected sex. 

If Tony merely intended to "have fim" but not to become a father, he did not behave in a 

manner to advance his intentions. He was negligent and should incur responsibility for the 

child should Debbie opt to have it.*® 

Tony, while not a genius, probably knows or certainly should know, that his behavior 

could lead to Debbie's becoming pregnant. He simply does not care what happens. In this 

case we would say that Tony recklessly behaved. He is not, strictly speaking, negligent and 

unaware of how children are conceived (although this is theoretically plausible). What is 

usually true in such situations is that either or both parties recklessly choose to disregard the 

&cts. But the difference between reckless and negligent behavior does not affect or alter the 

imputation of liability. The behavior exhibited by Tony fell below what was expected of a 

person of ordinary wisdom. A person incurs liability/responsibility for his reckless as well as 

negligent behavior. 

When a person does not desire to procreate and yet his intentional actions produce 

a child, he should be held responsible for that child. Some one must be held responsible for 

*®Later (in Chapter 3) I will discuss why the woman's opting not to abort should not 
absolve the male of any parental obligations. 
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the child that is bom. Public policy might well mandate that it be the person(s) who (perhaps 

unintentionally) caused about the birth of the child. So, it is imprecise to say that this person 

voluntarily procreates, (although the responsibilities incurred are the same) so much as he 

recklessly or negligently procreates. 

My claim is that, except in rare cases, most instances of procreation are not 

involuntary. Perhaps instead of saying that negligent or reckless acts (procreation) are 

voluntary, we might say that they are not imolimtary or non vohmtary. Thus, we may still 

claun that mvoluntary acts should not gamer responsibility, yet reckless or negligent (non

voluntary) and voluntary acts should be liable. 

The latter claim is controversial. Some people think it unfair to Tony that Debbie 

should have the option of carrying the pregnancy to term or aborting, while Tony must 

"helplessly" await her decision. I disagree with this view, but I shall discuss this in the next 

chapter. For now, my claim is simply that a person should incur parental responsibility for 

negligently or recklessly procreating. 

I do not claim that consent to coitus is tantamount to consent to procreation. What 

I am saying is that reckless/negligent coitus should be viewed as voluntary (or not 

involuntary) consent to procreation. 

Sununarv 

What constitutes a voluntary choice to procreate? A person voluntarily procreates 

when she willingly chooses to engage in coitus for the purpose of reproduction and 

procreation occurs as a result. Someone who does not willingly choose to procreate, but 
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whose reckless or negligent engaging in coitus produces a child will be assesses parental 

responsibilities the same as a voluntary procreator. 
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CHAPTER THREE: NON-VOLUNTARY FATHERHOOD 

I Non-Voluntary Versus Not Involuntary Procreation 

I have argued that it is morally permissible to assign a male parental responsibilities 

when his purposeful, reckless or negligent actions lead to the conception and birth of his 

genetic offspring. While this would not, strictly speaking, be voluntary (but non-voluntary) 

proCTeation, he should acquire responsibilities because his actions are not involuniary. Thus, 

an individual may gamer parental obligations when procreation is either voluntary or when 

it is not involuntary (i.e. reckless or negligent). My distinctions regarding procreation may 

be diagramed as follows: 

Voluntary vs. Non-Voliintary 

I I 
Involuntairy Not^ Involvmtary 

I ' I 
Reckless Negligent 

Only v^en an act is involuntary does the appropriateness of holding the actor responsible for 

that act seem morally questionable." 

I now wish to examine in more detail the circumstances under which a male who is 

"In this chapter I am examining the justifiability of £issessing parental 
responsibilities/obligations to individuals based upon some action or inaction on their 
part. I will also examine reasons independent of any acts that might justify assigning 
progenitors responsibility for their children, (i.e., the interest of the children). 
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a non-voluntary procreator should and should not gamer parental responsibilities for his 

progeny. When can non-voluntary procreation be deemed invohattcay (and, hence, non-

culpable) as opposed to not involuntary (and culpable)?** I will discuss a case similar to one 

discussed in Ch^er Two; a woman opts to give birth to a child in spite of the wishes of the 

prospective &ther who does not desire to procreate. I wU offer variations on the facts, in an 

attempt to distinguish the cases in which it appears that the male should incur parental 

obligations from those in which it appears morally inappropriate to assess him the 

responsibilities of &therhood. 

What assumptions are we implicitly making when we determine that some non

voluntary acts or occurrences warrant holding the actor responsible while some do not? 

Consider the following; 

A. Joyce and Henry have had a sexual relationship for about one year. Each enjoys 

the company of the other and thinks that perhaps one dĉ  they will marry. Both of 

them have aq)ressed a desire not to have children in the foreseeable future. Henry 

told Joyce that he never -wants to have any children and Joyce sĉ s that she doesn't 

•want arty children for at leastfive years.... Asithcppens, Jî ce becomes pregnant 

by Henry and decides to have the child. 

Should Henry incur obligations for a child that he does not want? Perhaps we need 

use the word "culpable" here because the imposition of legal responsibilities in 
these cases is similar to the imposition of any unwanted obligation. It is imposed on a 
person like a penalty; certainly, a male contesting a paternity suit might well view an 
obligation to support his child as a penalty. 

•<« 
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more information in order to make a determination. So, in addition to the above &cts let us 

also add the following information--

Henry assumes (but does not verify) that Joyce is using some form of contraception 

and, therefore, uses none himself Joyce is using birth control pills but sometimes 

forgets to take them. 

Let us now explore the pros and cons of assessing Henry parental responsibility for 

the child. 

Pros: 

1) Henry completely relies on Joyce's efforts to secure a result (contraception) that 

is, at least, as important to him as it is to her. This is reason enough to hold him 

responsible. 

This conclusion does not seem merited. According to this line of reasoning, Henry 

warrants parental responsibilities because he relied on Joyce rather than taking action himself 

The adage, "If you want something done right, do it yourselT may express not only the 

descriptive conviction that you cannot always rely on others to accomplish your ends but, 

possibly, also the normative assessment that you should not rely (solely) on others to bring 

about your own important ends. This, however, is neither a realistic nor a useful position to 

maintain. 

Many times we must rely on others to secure or to assist us in securing our goals. 

We need to rely on those people who have the particular expertise to preform tasks for which 



60 

we lack training." But even when we do have the capability to perform certain tasks, 

aq)ediaicy or effidency may make it more feasible for us to rely on others to cany out these 

tasks rather than to attempt to do them ourselves.^ 

If Henry is blameworthy, it is not simply because he relied on Joyce to use birth 

control instead of doing so himself. Perhaps a better explanation is this: Henry is 

blameworthy (responsible) because: 

2) He was in his beliefin and reliance upon Joyce's use of birth 

control. 

This seems to be a more appropriate reason for holding Heniy responsible for the 

support and care of his child. He assumes that Joyce is using contraceptives but he is not 

jttstified in thinking that she is. Henry is to blame because his reliance upon Joyce is not 

supported by evidence. His belief is faulty—not because Joyce is undependable and Henry, 

therefore, should not have relied upon her—but feulty because he did not possess reasonable 

evidence to indicate that Joyce was, in fact, using any contraceptives. 

In Inez M. V Nathan G.,'* a putative father whose paternity had already been 

''If I become seriously ill, it would be foolish of me to attempt to treat myself rather 
than to visit a doctor. 

'"There is yet another reason why it is probably a good idea to allow others to do 
things for us even when we are capable of doing for ourselves. That is, it conveys to the 
others our faith in their abilities. We, in essence, show them that we trust them to perform 
a task for us. A world in which we have faith in the abilities of others seems superior to a 
world in which we do not assume such competencies. 

"114 Misc.2d 282,451 N.Y.S.2d 607 (1982). 
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established ai^ed that the mother of the child misrepresented to him that she was using birth 

control He daimed that he relied on this and refrained from purchasing his own contraceptive 

protection. In part, his reliance was based on her statements which alleged, "that she had had 

two abortions, that she was not ready for children, and that she was totally committed to her 

career."^ He petitioned the court to be relieved of all parental support obligations. 

The court determined that the father could accurately assume from these 

representations that the plaintiff "viewed motherhood as incompatible with her career plans", 

but, this information was insufBcient to constitute an afSrmation of her use of 

contraceptives.^ In other words, he was not justified in assuming that she was, in &ct, using 

any form of birth control.'* 

Henry has no knowledge of Joyce's actual use of birth-control, much less her 

reliability in using it. Nor did he make ai^ effort to confirm his belief He made no inquiries. 

Alvin Plandnga, discussing what it means to say that a person's belief is irrational, states; 

The first thing to see is that this claim is rooted in a normative contention. It lays 
down conditions that must be met by anyone whose system of beliefs is rational; and 
here 'rational' is to be taken as a normative or evaluative term. According to the 
objector, there is a right way and a wrong way with respect to belief People have 
responsibilities, duties and obligations with respect to their believings just as they do 

'̂ id. 

"Ibid. 

'̂ e court stated such representations are "no guarantor against the natural 
consequences of the parties' intimacies". 
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with respect to their actions...." 

Plantinga quotes Brand Blanshard says, "There is such a thing as a general ethics 

of the intellect. The main principle of that ethic...equate your assent to the evidence".'® 

At a bare minimum, we should hold Henry responsible for his &ilure to seek some 

support for his belief He had an epistemic responsibility to try to corroborate his beliefs with 

reality. He could have attempted to gain evidence of Joyce's contraceptive practices. He 

then would have been in a position to determine if he needed to use contraception. 

What if Henry had checked and found that Joyce was indeed using birth-

control pills, but was lackadaisical about taking them? If he still chose to rely solely on 

Joyce's contraceptive practices, then, he should be held responsible for ignoring the evidence 

before him. He is, in essence, recklessly disregarding the evidence and so assumes the risk 

of conception. 

There seems to be little distinction between someone who believes a proposition with 

no evidence for it and someone who chooses to believe a proposition in blatant disregard of 

the evidence. The former is a case of epistemic negligence; the latter, a case of epistemic 

recklessness." 

''A. Plantinga, "Religious Belief ^^thout Evidence," in Joseph Runzo and Craig 
Diara, eds.. Religious Experience and Religious Belief (New York: University Press of 
America, 1986). 

'̂ Ibid. 

"Henry is reckless if he chose to ignore evidence or chose not to inquire. There is a 
willfulness involved. Henry is negligent if his feilure to inquire is due to thoughtlessness. 
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In either situation, Henry should bear responsibility for the outcome of his actions. 

It is his epistemic irresponsibility in filing to gamer grounds for his assumptions (as opposed 

to his dependence per se on Joyce for contraception) that is subject to blame. If he had made 

an effort to ascertain the &cts, he could have taken precautions against conception. 

Let us now conader the possible arguments against holding Henry accountable for his 

behavior. 

Cons: 

I) Joyce's intimation that she did not want to have children (any time soon) was 

sufBdent reason for Henry to trust that she would act in ways to ensure that she did 

not conceive. Henry's reliance upon Joyce icof justified. (A person ought to be able 

to trust his\her sexual partner.) Joyce's pregnancy is due to her own negligence. 

Henry should not be responsible for the child he did not want. 

This argument does not seem sound. Who deemed that the responsibility for 

contraception should be solely Joyce's? The courts have also suggested that, in these cases, 

there is nothing prohibiting the male from using his own contraceptive devices.^ Of course, 

Joyce, had she been more diligent in her practices may well have avoided getting pregnant. 

But Joyce's unreliable behavior does not absolve Henry of any responsibility for 

etc. Let us assume that Henry's failure to make inquiries was a not a matter of conscious 
choice (not wilful) but carelessness (negligence); though the repercussions should be no 
different in either case. Epistemic negligence and recklessness, while not necessary 
conditions for liability, do appear to be sufiBcient conditions. 

'"Disputed Paternity Proceedmgs, p. 29/27. 
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contraception." 

There are no apparent reasons why Hemy should not incur parental responsibility 

when he either feils to inquire about Joyce's use of contraception or disregards evidence to 

the contrary; and he fails to use birth control himself"" But the prior claim is controversial 

for it seems to suggest that all one need do On some cases) to escape censure or 

accountability is to complete one's epistemic homework. Thus, if Heniy had queried into 

Joyce's use of birth control and she had informed him that she was diligent in her 

contraceptive practices (and suppose she really was diligent), Henry's belief would be 

justified. Should he, however, avoid parental responsibilities in the event of Joyce's pregnancy 

and the birth of a child? Altering the scenario a bit will provide us with an opportunity to 

explore this question. 

B. Joyce's pregnancy is not the result of anyone's negligent or reckless actions, rather, 

it is just an unpropitious, chance occurrence. Joyce is very faithful in taking her 

birth control pills. Henry knows this and decides to use no contraceptives himself. 

As it happens, Joyce is one of the unlucky, small percentage of women who get 

pregnant even while using the pill. She decides to have the child 

^t is my intuition that if two individuals have a joint goal which each is capable of 
efifecting alone (contraception for instance), then neither party may be absolved of the 
responsibility for their joint inaction by using the accuse that the other party was "just as 
capable" of acting to achieve the goal. Nor may one party's inaction be excused in the 
event of the honest but &iled efforts of the other party to accomplish their goal. I term 
this the "principle of nonexcusability". 

"®In sentential logic: (PvQ) &R. 
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Should Henry be responsible for the child? 

I suggest, yes. Perhaps, this is an unexpected response given that my analysis of 

responsibility seems to primarily depend on a notion of culpable behavior. Given my 

definition, Heniy has not behaved in a culpable manner. Yet, he is being "condemned" to 

parenthood. He seems to have no choice in the matter. Indeed, what I am suggesting cases 

of acddental pregnancy represent a kind of strict liability for parenthood. On what basis do 

I make this suggestion? Consider the reason why Henry should be held responsible. 

Pros: 

Henry should incur parental obligations, not because he has behaved in a maimer that 

is subject to condemnation or censure, but because an event occurred for which some 

person(s) must be held accountable or responsible. (L£., care and support of the child 

has to be someone's responsibility!) Fairness seems to dictate that it be the persons 

who are causally responsible for the child's existence. 

"So what if Henry did not use a condom?!", someone exclaims. "Was he not justified 

in trusting Joyce's efforts?" Yes, Henry does appear to be justified."*' The "pill" is the most 

effective form of birth control apart fi'om abstinence. And Henry knew that Joyce was 

consistent in taking it. But, again, the responsibility being assessed him is not due to any 

""I believe Henry to be justified in this scenario. However, some courts' holdings 
view matters differently and actually suggest, "a Other's reliance upon a presumed state of 
af^iirs wherein the mother uses birth control may not be justified if the particular form of 
contraception is not 100% effective. {DisputedPaterruty Proceedings, pp. 29/24, 29/28.) 
Emphasis added. 
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&iling on his part. The pregnancy was an accident. 

Perhaps, typically, when an accident occurs it happens because of someone's &ulty 

behavior—their carelessness or reddessness. So, determining who should have responsibility 

for "setting things right" is rather simple—whoever's faulty behavior caused the disruption. 

However, it is not always necessary or appropriate to assess blame or fault in assigning to 

some party(s) the responsibility of making restitution for the consequences of an accidental 

occurrence. Liability may be assessed without the imputation of fault. 

Take, for instance, the example of no-fault auto insurance. When an auto accident 

occurs between multiple drivers, recompense for the damages is the responsibility of each 

driver's own insurance company. This elinfiinates the necessity of attributing fault to a 

particular individual(s) in order to assign liability. 

Strict liability torts are based upon the premise that "in some cases the defendant may 

be held liable, although he is not only charged with no moral wrongdoing, but has not even 

departed in any way from a reasonable standard of intent or care."^® Prosser says, "There is 

a 'strong and growing tendency, where there is blame on neither side, to ask, in view of the 

exigendes of sodal justice, who can best bear the loss and hence to shift the loss by creating 

liability where there has been no fault.'" He continues, "The defendant is held liable merely 

because, as a matter of sodal adjustment, the conclusion is that the responsibility should be 

Prosser and Keeton, p. 536. 
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so placed."'" 

Justice surely dictates that someone bear the responsibility for restoring things to their 

proper or rightfiil order. Someone must care for the offspring of Joyce and Henry. A 

utilitarian social policy might well require that it be the individuals who brought the child into 

existence, even though they did not wish to have a child and even though their contraceptive 

practices were in no way "faulty".'®* 

Of course, in the parlance of strict liability, the responsibility will be assessed to the 

involved party best able to "shoulder the burden". In maity paternity or custody cases it might 

seem that neither biological parent is truly the "best able" to shoulder the emotional or 

financial burden of parenthood when compared to some other potential caretaker for the 

child. If, however, we consider the "involved parties" to be only the biological father and 

mother, then the child becomes be the "accident" for ̂ ^ch responsibility must be shouldered. 

The issue becomes whether either biological parent alone should be held responsible for 

supporting the child or whether both parties should be accountable. Here, since I believe 

neither person to be "at fault", there is no ground for deeming either one solely responsible. 

""Ibid., p. 537. 

Again, my emphasis in this chapter is on how the actions or inactions of the 
parents might engender parental obligations. In this no fault scenario, it is still the actions 
of the parents, though they are not faulty, that form the basis for assigning them 
responsibility. I shall shortly examine the underlying justification for maintaining that 
parents as opposed to, say, the state should be responsible for children. 
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Thus, joint responsibility appears to be the appropriate solution."*^ 

To recap, I am assuming that Joyce's is a "no-&ult" pregnancy. Accidents happen. 

When an event occurs due to the ^t of no one m particular or where there is equal f^t to 

be assessed, then it is the occurrence of the event itself that imposes remedial obligations on 

the participants. Henry, then, ^ould not be allowed to deny any responsibilities for the child. 

Perhaps the imposition of no-&ult parental obligations upon Henry does not seem fair, 

yet we do believe that Henry should incur parental obligations. We might then look to find 

some basis upon which to lay blame on Henry; some fault of his to warrant his "deserving" 

parental responsibilities. One such possible ground might be that Henry, regardless, of Joyce's 

efiforts, should nevertheless have been using some form of contraception himself. We would 

then be suggesting that as long as no form of contraception is 100% effective, Heniy has a 

responsibility to use a condom. 

It is difBcult to see bow Henry could not be justified in relying upon Joyce's 

contraceptive efiforts. Her pr^nancy was a result of bad luck. But should this excuse Henry 

from all responsibility for a pregnancy that he might have prevented had he too utilized 

contraception? 

Earlier, (see footnote 13) I articulated the principle of non-excusability which would 

not excuse the inaction of an involved party for the failed attempt of an acting party. If I am 

I stated in chapter two, my position is not that progenitors should be compelled 
to serve as parents. My point is that they cannot der^ their initial responsibility for their 
offspring; they may, however, relinquish this responsibility by going through the proper 
procedures (adoption, etc.). 
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correct then, perhaps, Henry's &i}ure to use contraception can be seen as culpable even given 

Joyce's efiforts. 

Still, it seems that Henry's epistemically warranted position should allow him to 

choose not to use contraception. My claim, earlier, was not that no one should ever be 

aUowed to depend upon the sole efforts of another person to bring about a mutual goal, but 

that no one should unjustifiabfy depend on the other person to act, merely because that other 

person am take action. 

It seems &ir to say that Henry was justified in his beliefs and actions. Even so, let us 

suppose that Heniy is the really cautious type. Say he does use a condom. Assume the same 

facts, except, that Henry's condom also happens to break. 

Here we have both Joyce and Henry taking added precautions against conception. 

Even if in the previous case we might be tempted to find some fault in Henry's not using a 

condom, we cannot now find any fault with Henry's actions. Yet, I still contend that we 

should not allow Henry to escape parental obligations, in spite of his wishes otherwise. 

Now, perhaps, it will be easier for someone to argue that Henry really is being treated 

un&iiiy and that he should not have to bear the responsibilities of parenthood. What are the 

arguments against holding Henry responsible for the child? 

Cons: 

Henry does not wish to become a parent. To impose parental obligations upon him 

is, in essence, to penalize or punish him. Maybe Henry should share the cost and 

responsibility for Joyce'sbut he should not be responsible for the support 
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of the child that is bora. 

Someone holding the bdief that Heniy should not be assessed parental obligations for 

his genetic ofi^ring probably maintains this po^on because he has made certain assumptions 

about Joyce and her decision to give birth to the child. It might be argued that Joyce is 

willingly choosing to reproduce. After all, she does have the right to abort. 

n The Abortion Option 

The abortion "card" might well be utilized to attempt to exculpate a male from 

paternal responsibilities in all cases \^^erein a woman gives birth to his unwanted child in lieu 

of aborting it. If it is indeed true that Joyce is choosing to forgo her option to abort, then, by 

having the baby, she is "going back" on her implicit promise to Henry that she would not have 

a child (at least any time soon).'" If Joyce is rene^ng on a promise, it does not seem fair that 

Heniy should have to suffer the consequences. (Especially such long-term consequences as 

the twenty plus years of financial and other support for a child.) 

According to this line of reasoning, the pregnancy per se is less important in assigning 

responsibility or blame than is the fact of the birth. Thus, even when a male negligently or 

recklessly forgoes use of contraception, he can argue that the female's decision not to abort 

represents her singular decision to become a parent. She is willing choosing to have a child 

when she has the option not to give birth. Given this, why must the male suffer the 

consequences (child support, etc.)? What assumptions are implied by this position? 

*°^e suggestion is that by telling Henry she does not soon want to have children 
Joyce implicitly promises not to get pregnant in the near future. 
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One assumption must be that abortion is a viable option for all women. If by viable 

we mean accessible, then the fact that abortion is legal and Get us suppose) &irly simple to 

procure indeed makes abortion a viable choice for women. But, there are more &ctors 

uivolved in a woman's decision to seek an abortion than just the legal and perhaps financial 

feasibility of abortion services. 

Perhaps she has religious qualms about abortion. If her religious teachings denounce 

it as morally wrong then she probably does not view the issue as debatable—she cannot abort! 

And, should she choose to abort, she must find a way to reconcile her religious belief with 

her actions. This may be no easy task. Studies show that of the women who experience the 

post-abortion trauma syndrome, most were affiliated with conservative pro-life churches."" 

Even among women who have no particular religious concerns about abortion, the 

decision to abort is not one that is easy to make. It is not "just another" surgical procedure. 

There are the difficult questions which each woman must resolve—(for example; is this 

tantamount to murder in any sense of the word?) 

We cannot assume that the availability or accessibility of abortions necessarily makes 

abortion a viable option for all women and; thus, that a woman deciding against abortion is 

"fi-eely" or at least casually choosing to give birth. A woman choosing not to abort, 

particulaiiy one \^^o bad not wished to become pr^nant, has perhaps &ced the most difficult 

""Congleton GK, Calhoun LG, "Post Abortion Perceptions: A Comparison of Self-
Identified Distressed and Nondistressed Populations", International Journal of Social 
Psvchiatrv. 39(4):255-65, Winter 1993. 
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decision of her life. She may well assume that she has no true choice. This might be due to 

religious reasons or to some other deeply held personal convictions. 

The prospective Mier who suggests that abortion is just another form of birth-control 

"after the &ct" is too cavalier in his assumption. Given the immense amount of psychological 

turmoil a decision regarding abortion can involve, a decision one way or the other cannot be 

viewed as one a woman has easily reached. 

So, what if the pregnant woman has no moral or psychological qualms against 

abortion? Suppose she decides that she does, after all, want to become a parent and so plans 

to have the child? Can a case be made for absolving the male of parental obligations? 

The Roe decision prompted some discussion about states' paternal support statutes 

and whether they would be affected by the legalization of abortion. Supporters for and 

against the statutes wondered if these laws would now be held unconstitutional under the 

Equal Protection and Due Process Clauses of the Fourteenth Amendment.'"* M. Levy and 

E. Duncan write; 

The minimum equal protection standard generally requires that there be a rational 
relationship between the class affected by the statute and the constitutionally 
permissible objective of that statute. The purpose of parental support statutes is to 
place the burden of support on those responsible for the birth, and therefore, a rational 
relationship or nexus between the father's act of intercourse and the birth of the child 
is an implicit requirement if such [sjtatutes are to be consistent with equal 

""Martin R. Levy and Elame C. Duncan, "The Impact of Roe v. Wade on Paternal 
Support Statutes: A Constitutional Analysis'* in Sanford Katz and Monroe Inker, eds.. 
Fathers, Husbands and Lovers: Legal Rights and Responsibilities, (New York: American 
Bar Association Press) 1979. 

f 

if - _ 
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protection.'"' 

They continue; 

[W]here a woman consciously decides to bear, rather than abort...it can be argued 
that the required nexus is broken by the mother's intervening decision to bear."" 

According to this aigument, since Roe makes the decision to bear a child a unilateral 

one for the female, if a woman decides to give birth rather than to abort, her decision 

"preempts conception as the cause of birth or acts as an intervening causation [thereof] thus 

making the mother solely responsible for the actual birth of the child.""' 

The child's birth is viewed as a result of the mother's decision to bear rather than the 

father's act of intercourse. If so, then paternal support statutes violate equal protection 

because they would be over inclusive. (Why mandate paternal support of a child that whose 

birth would not occur but for the mother's exclusive decision?) Alternatively, the Due 

Process Clause might be violated because such statutes "irrebuttably presume a nexus 

between intercourse and birth" though (it is claimed) the woman's decision to give birth 

actually severs the connection.'" 

Levy and Duncan argue that the nexus is not broken by the woman's decision to give 

'®Ibid. p. 116-117. 

"°Ibid. 

'"Ibid. p. 118. 

"^id. Again, all that is needed to establish paternity is proof that the male is the 
biological father. 
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birth because her decision merely represents a passive act or inaction and as such is not 

sufBciait to break the chain of causation (of childbirth). "The [a]ct of intercourse is sufiBcient 

to create a chain of causation between the initial event and the resulting effea....""^ 

The courts have, in &ct, followed this line of reasoning in determining that a woman's 

decision not to abort does not create an "unconstitutional infiingement" on the Other's federal 

or state equal protection or due process rights."* 

The birth of a child is a foreseeable result of sexual intercourse and an "obvious" part 

of the risk involved in the male's actions. That a woman fails to act to interrupt the natural 

sequence of events (i.e. to break the causal chain—to get an abortion) should not relieve the 

male of responsibility for any foreseeable consequence of his voluntary actions. To suggest 

otherwise is to imply that the woman has a legal or moral duty to obtain an abortion. She 

does not. 

That women possess the legal right to abortion should not be a &ctor in the 

assessment of male parental responsibilities. If a woman decides to give birth in lieu of 

aborting, her decision need not reflect a voluntary malfeasance on her part, thus exonerating 

the male from parental obligations. Often when an woman endures an unplanned pregnancy 

rather than aborting she does so out of a belief that she has no real choice other than to give 

birth. However, even if she has no apprehensions regarding abortion, yet decides to have the 

"'Ibid. p. 132. 

"*2 American Law Reports, Fifth Series, 337. 
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child, she should not be thought to have assumed sole responsibility for the welfare of the 

child. She is merely allowing for the natural progression of events that began with the 

voluntary actions of both she and her male partner. 

m Her False Promise of Contraception 

What I have suggested is that once a male accidentally or recklessly impregnates a 

female, if the woman decides to have the child, the male caimot escape the obligations of 

parenthood. Legally he cannot and morally he should not. 

Is this always true in any case, however? We have been focusing on Henry as a 

possibly culpable party. Let us turn the focus now to Joyce. Suppose that Joyce is not the 

innocent victim of circumstances. 

In many cases that have attempted to challenge the order of child support the 

contention has been that the mother misrepresented her use of contraception. As the Inez 

case suggests, statements which might lead the other party to assume that he or she is using 

contraception are insufficient grounds for a claim of deception. 

For a misrepresentation suit to be successful the plaintiff must show (1) an actual 

representation made by defendant; (2) concerning a material fact; (3) defendant's knowledge 

or belief that the representation is felse, or reckless disregard for its accuracy; (4) defendant's 

intent to induce plaintiff to act or re&ain from acting in reliance thereon; (5) that such reliance 

was justifiable; and (6) damage to plaintiff as a result of the foregoing."' 

Dieted Paternity Proceedings, p. 29/12. 
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C. Imagine that Joyce lied about not wanting children any time soon. She secretly 

wanted to get pregnant and so used no contraception. Assume that Henry takes 

Joyce at her word and, therefore, he does not use contraception himself. 

Should Joyce's misrepresentatioa relieve Henry of parental responsibilities? 

If Henry has no ba^ for believing that Joyce is truthiiil or reliable then his faith in her 

is unjustified; and her lie is probably of little consequence. (It does not affect Henry's 

Uabilities.) 

Suppose I am walking along and am approached by someone claiming to be a police 

officer \<^o wants to examine n^ purse. I give it to him without asking for his ID or seeking 

somehow to verify his contentioa If he then runs off with my purse, perhaps it cannot be said 

that I deserve what I got, but in an important sense it can be said that I share some of the 

responsibility for my predicament."® 

When Henry has no basis for believing Joyce, then he is partly to "fault" for Joyce's 

pregnancy because he engaged in sexual intercourse negligently or recklessly. Earlier, I 

maintained that we have certain epistemic obligations r^arding our beliefs. If we fulfill these 

obligations then our belief can be considered justified or warranted. If we fail to fulfill these 

"''It has been suggested that, given my view, a woman who dresses a certain way is 
"asking to be raped" and is partly to blame if she is raped. (She is inviting the rapist, much 
like I am assisting the robber by readily gi^ing him my purse.) I disagree with this 
assessment. Studies presumably show that there is no correlation between the way a 
woman dresses and the likelihood of her being raped. If this is so then a woman who 
dresses provocatively has no epistemic duty to ascertain how she ought or ought not dress 
to avoid rape. 

\ 
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obligations, then our beliefs are unwarranted and we have &iled to meet a minimal standard 

of conduct. Such failure is grounds for assessing us responsibility for the consequences 

arising from our unwarranted beliefs."^ 

D. Suppose that Henry does recogniie fas epistemic vulnerability and so uses a condom, 

regardless of what Joyce maintains (though he has no reason to suspect that she is 

lying). But the prophylactic breaks and Joyce gets pregrtant. 

Henry is acting responsibly. Joyce, in being deceptive, is not the victim of a "fluke 

chance" conception. Even so, my intuition is that this case can also be deemed an accidental 

pregnancy. Although it is not so clear that Joyce is a blameless party. She does act m a 

reprehensible manner in lying to Heniy. Still, had the condom not accidentally broken, Joyce 

would probably not be pregnant."* This does not mean that Joyce's deception has little 

import. Had she not desired to become pregnant she would have been using some form of 

contraception and she would have been less likely to become pregnant with the faulty 

condom. 

I do not without reservation suggest that this is an "accidental" pregnancy. It does 

seem as though Henry really is a victim of Joyce's deception. Obligating him to support a 

child whose conception he did not desire (and whose conception he did try to prevent) is not 

'"Again, this is a sufficient but not a necessary reason for holding the person 
responsible for the consequences. 

"*The condom has a very high success rate in preventing pregnancy (when used 
properly). 
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morally unproblematic. '̂̂  It could be argued that Joyce alone should shoulder the 

responsibility for thdr child in this situation. Then why also harness Henry with the burdens 

of parenthood? bi order to answer this question, I will ejqjlore the moral theories upon which 

ascriptions of responsibility in general and parental responsibilities in particular appear to be 

based. 

IV Parental Responsibility: Utility vs. Desert 

So far I have not suggested a single situation for which I believe Henry should be 

exonerated from paternal obligations. Whether he acts negligently or recklessly; whether 

conception might be considered an "accident"; or whether Joyce lies to him about her use of 

contraception—I still maintain that Henry should incur parental obligations. My position, 

however, is not that Henry, by willingly engaging in sexual intercourse is automatically 

assuming the risk of parenthood. Shortly, I shall discuss a set of circumstances in which both 

parties engage in voluntary intercourse that results in the woman's pregnancy and, yet, it 

seems plainly wrong to suggest that the man warrants the imposition of parental 

responsibilities. For the moment, though, I will attempt to discover what it is about all of the 

previous examples that suggests that the male's actions should gamer him paternal 

responsibilities. 

As I stated earlier, we must initially start with the assumption that someone should 

have responsibility for the care and support of the child—it cannot do so itself Previously, 

"'Although the courts would deem irrelevant any fraudulent behavior by Joyce. 
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I limited the parties to the biological parents. The question was then, based on the actions 

of the parties, could or should the mother alone be held responsible for the child. I 

concluded that there was also nothing in the nature of the Other's acts that should absolve him 

of parental obligations. 

But, the question can be asked, "Why should any progenitor be deemed responsible 

for supporting a child as opposed to some other party, say for instance, the state?"'̂  The 

quick response is, "Because they deserve it."'̂ ' 

Feinberg suggests that the concept of desert exists as a "'natural' moral notion"— 

something that is "not logically tied to institutions, practices, and rules..He continues, 

"If a person is deserving of some sort of treatment, he must, necessarily, be so in virtue of 

some possessed characteristic or prior activity."^^ 

A person's activity, in order to be deemed deserving of some X must be voluntary. 

Or, at the least, it cannot be involuntary. A progenitor's not involuntary act of procreating 

'̂ 'Special thanks to Tom Christiano for broaching this question. 

again stress that my focus is on the imposition of parental responsibilities. As 
with any obligation, the obligatee may desire to have the responsibility and view it as a 
privilege; but it is not necessary for the imposition of the obligation that he do so. Thus, 
while it may seem that parental responsibilities are being discussed as a punishment, my 
aim is to discuss them simply as obligations that are imposed, regardless of however else 
they may be viewed. 

'̂ Joel Feinberg, "Justice and Personal Desert" in Doing and Deserving: Essays in 
the Theory of Responsibility, Princeton: Princeton University Press, 1970, p. 56. 

*^Ibid. p. 58. 
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is what causes him/her deserve the obligations of parenthood.*^ 

Even if ascriptions of desert are naturally evoked, we might still wonder why 

someone's voluntary actions ^ould deserve anything, good or bad. Alan Donagan, in a 

Kantian vein, suggests that blaming (and so, praising) others for their voluntary acts shows 

a respect for them as rational creatures.'" So, peiiiaps we can say that someone's actions 

deserve A!' in so &r as they represent the voluntary doings of a rational creature—someone 

whom we respect as such. 

When procreation is the aim of a couple we have little trouble imputing a voluntariness to 

their acts and, hence, in ascribing to them any accompanying (deserved) responsibilities. 

When the n^gent or reckless acts of a couple leads to "accidental" procreation, we can still 

claim that both individuals deserve to gamer parental responsibilities. So to the question, 

"wlQr should not the responsibilities for a child go to the state rather than to the procreators?", 

the answer is that the state does not deserve the obligation of caring for the couple's child. 

'̂ Of course it can be said of someone with very poor parenting skills that he/she 
does not "deserve" to be a parent. But such a criticism is of a right to parenthood. 
As an obligation, though, parenthood is imposed (deserved) as a result of a progenitor's 
voluntary actions. This seems appropriate i^ as I claim, the genesis of parental rights are 
severable from and temporally prior to the genesis of parental obligations. Thus, if a 
person by being a poor parent forfeits her parental rights, she also then loses her parental 
obligations. 

'"Alan Donagan, The Theory of Morality, p. 121. 

'̂ ote: my claim does not preclude the state from having responsibility for the child 
on some basis other than desert. I will discuss this point shortly. Also, I should point out 
that I am not suggesting that a couple need be forced to care for their child. Rather, their 
acts create a child and parental responsibilities which they may choose to relinquish by 
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Problems arise with the notion of desert when neither party is negligent or reckless 

and pr^nancy is the unexpected result of "pure" chance; or, similarly, when one party (here, 

the male) has been deceived into believing that the other party has acted in a manner to 

prevent conception. 

The various cases of Joyce and Henry illustrate these concerns. Let us look at the 

latter set of circumstances first. Above, I discussed three possible situations wherein Henry 

has been falsely lead to believe that Joyce is a competent user of contraception. 

In the first situation (I-A), Henry's &lse belief is due more to his epistemic negligence 

than it is to any misrepresentation by Joyce, who makes no specific claims about using 

contraceptives. Henry assumes, but does not attempt to verify, that Joyce is using 

contraception. His unjustified belief makes the contention that Henry deserves to incur the 

paternal responsibilities the least controversial of our claims about desert. 

In IIl-C, Joyce lies about not wanting to conceive; and Henry relying upon her 

statements uses no condonL Here, ^^ether or not Henry deserves the imposition of paternal 

obligations most likely depends on whether he is justified in his beliefs. If he is not justified 

then, as above, he deserves the obligations. If he is justified, then it becomes more difficuh 

to say that he deserves them. 

The answer depends on \\diether the use of a condom is required or is supererogatory. 

If it is required then Henry, because he had intercourse without using a condom, deserves to 

surrendering their rights to the child. 
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bear the responsibility for his actions. Joyce's lie does not aiSfect what Henry deserves. This 

quandary, however, need not be solved here, for, even if Henry's actions do not merit his 

deserving such obligations there is another reason Heniy may be held responsible for the child 

which does not involve desert, but rather, utility. 

Feinberg states that utility cannot be the basis for desert. Desert is a "responsive 

attitude" that exists regardless of utility. He says: 

This view suggests [t]hat responsive attitudes are the basic things persons deserve and 
that 'modes of treatment' are deserved only in a derivative way, insofar perhaps as 
they are the natural or conventional means of expressing the morally fitting 
attitudes. 

Utility can, thus, serve to determine what S deserves (the form of S's desert) but the basic fact 

that S deserves anything cannot be a matter of utility. 

Nevertheless, utility, not as a basis for desert, but for its own sake might well demand 

that, even if they do not in some deontological sense deserve it, persons ought to be held 

accountable for certain things.'̂  Thus, we might accept that even if Henry or Joyce do not 

deserve the imposition of parental obligations, utility might require it.'® This is true 

particularly when pregnancy accidentally occurs even though both parties have been diligent 

'̂ oing & Deserving p. 82. 

'̂ One may question the moral appropriateness of a utilitarian scheme of justice, 
however, such an enterprise is beyond my present scope. 

An argument fi'om utility might suggest that, given that there are no parties 
deserving of parental obligations, it is less feasible for the state or for total strangers to 
automatically be burdened with the maintenance of these children than it is for the 
biological parents. 
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in their contraceptive practices; or even when one party acts in good &ith to use 

contraception while the other party deceptively abstains.'̂  

What I am suggesting is that in the examples I have discussed, if it seems 

inappropriate to assert that Henry deserves to be shouldered with the obligations of 

parenthood, perhaps he really does not deserve such a fate. This fact, however, would not 

prohibit his incurring parental responsibilities. Utility might dictate that he such an outcome. 

At the end of this chapter I will discuss one common utilitarian justification for 

assigning paternal obligations to males even if they appear not to deserve them: the best 

interest of child. 

V When Her Deception Matters 

My final scenario is the one for which I simply cannot find cmy justification for 

imposing child support obligations on the father. No argument fi'om desert or utility seems 

compelling enough to warrant the imposition of paternal obligations in this situation. The 

specifics in this final example are pretty much the same as the others. 

E. Joyce lies to Henry about using some form of contraception. She sĉ s she does, but 

she does not use ar̂  birth control method because she wants to have Henry's child. 

Henry believes Joyce's deception. However, being the cautious type, he also uses a 

condom. The condom breaks and Joyce gets pregnant Add to this scenario, though. 

'herein lies the difference between my view and the view that the voluntary act of 
intercourse is sufBcient to merit desert of the consequence of procreation. 
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that the reason the condom proved faulty was that Joyce had clandestinely poked 

little pin holes in the condom package. (She wanted to insure her impregnation!) 

This is not an implausible scenario. It is more problematic than the other cases 

because Joyce has gone b^ond misrepresentation. She has affirmatively acted to rob Henry 

of his reproductive choice. She seems to have done as much to deprive Henry of a choice as 

the evil Dr. Zorak (see chapters one and two) did when he used his zapping device to rob 

unknowing citizens of their reproductive genetic materials. 

I argued that the victims of Dr. Zorak were involuntary procreators. That they, upon 

the discovery of their infant progenies, should (after the fact) be able to choose whether or 

not they would become parents."* While they were deprived of their choice to reproduce. 

restitution (to the extent that it is possible) would demand that they be given the choice to 

become parents. What this means is that these involuntary progenitors would not 

automatically be deemed to have parental responsibilities. They would initially be allowed 

to choose whether they wished to be the parents of their progeny. If th^ opted for 

parenthood, they would, thereupon incur parental obligations. 

When Joyce undermines Henry's effort at contraception she robs him of any decision 

in the matter of reproduction. This fact, per se, however is not sufficient reason to absolve 

Henry of parental responsibilities It is the character of Joyce's actions that ought to relieve 

Henry of responsibility. Her actions are outlandish, but most importantly her actions are 

"'See Chapter Two. 
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unforseeable. 

Heniy does not automatically assume any end aU risks of Joyce's pregnancy—o/Zi^ the 

foreseeable ones}^ An automatic in^)osition of parental obligations by the courts, given the 

circumstances, seems to be a greater injustice than depriving the child of paternal financial 

support. Henry should be allowed to choose (here, after the feet) whether he wishes to 

become a/wre/j/. If he does not desire the rights or responsibilities of fatherhood, he should 

be allowed to forgo child support obligations. 

A related reason for absolving Henry of parental responsibilites has to do with the 

effect of Joyce's actions. Male plaintiffs, in claiming fi^dulent misrepresentation by the 

mothers of their children have argued, unsuccessfully, that theu* reliance on the 

misrepresentation eflFectively deprived them of their right to use contraception."^ 

Courts, in rqecting this argument have stated: "[T]he right of procreational choice as 

applied to contraceptive use has always been stated in terms of governmental restriction on 

the individual's access to contraceptives, not in toms of regulations concerning private sexual 

conduct.*̂  Even so, the courts have reasoned, "[Tjhe mother's actions (her lying) did not 

restrict the father's right to use contraception." (I.E., regardless of what she may have 

"^Cf discussion infi^ chapter 2. 

^̂ ^Disputed Paternity Proceedings, pp. 29/29 and 29121. 

'̂ ^^e cases mention as enunciating this constitutional right include: Griswold v. 
Connecticut, 381 U.S. 479, 485 (1965); Eisenstadt v. Baird, 405 U.S. 438(1972); and 
Carey v. Population Serv. Int'l, 431 U.S. 678 (1977). 
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claimed about her contraceptive practices, he still could (should) have used a condom.) 

But, i^en Joyce pokes holes in the condom she, does more than just prevaricate. She 

undermines Henry's decision to use contraception. She efifectively deprives him of access to 

contraceptives. The courts' interpretation of Griswold, Eisenstadt and Carey as protecting 

both female and male reproductive choices would suggest that Henry ought to be successfiil 

in avoiding undesired paternal obligations. 

At present, the courts view a finding of paternity per se as a sufBcient ground for 

imposing paternal obligations. By doing so, the courts are sometimes acting to uphold 

wrongful actions. In our case, their decision would represent an ofiBcial sanction of Joyce's 

deceitful and unfoseeable subversion of Henry's procreative choice. Joyce benefits fi'om her 

wrongdoing when Henry is obligated to help support of the child. 

He is an involuntary procreator. This would not be true had Joyce merely 

misrepresented to Henry that she was using some form of contraception. Henry could still 

have the option to use a condom His dedsion not to do so would represent his willful choice; 

his assumption of the risk of pregnancy. Given Joyce's actions, a dedsion against Henry is 

a decision to refuse to protect his procreative fi'eedom. 

There are other scenarios that would fit into this category also. Suppose a woman 

rapes a male and then has his child."' Or suppose she induces him to contribute a vial of his 

"'Just these facts were alleged in Re Paternity of J.LH. (1989, App) 149 Wis 2d 
349. Discussed infi-a. 
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sperm under false pretenses then impregnates herself. 

In any of these cases it seems that the imposition of an obligation of paternal support would 

be an endorsement of the fraudulent deprivation of what has been held to be a fundamental 

right. 

Not only do the males in these situations not deserve paternal obligations but any 

social utility that might otherwise be served is questionable given that the women will profit 

from their wrongdoing. Their "wrongdoing" bdng the deprivmg males of certain fundamental 

and constitutionally protected rights. 

VI The Interest of the Child 

No discussion of the rights and responsibilities of procreators can be limited to issues 

concerning only the male and female progenitors. This is because at a certain (debatable) 

point these issues irrevocably concern the welfare of a third party—the child. It is to the 

interest of the child that I now wish to focus my final discussion of parental responsibilities. 

I have thus &r restricted this discussion to the appropriateness of assigning a male the 

responsibilities of fatherhood based upon some quality of his actions. I have suggested that 

it is morally improper to hold someone responsible for consequences which are not the result 

of any intentional or reckless or negligent action on their part. 

The majority of pregnancies most likely fit into one of these categories. Sometimes, 

however, events transpire for which no one can be deemed to have acted in an intentional or 

culpable manner to bring about. Accidents happen. I have suggested that considerations of 

social utility may deem it necessary to hold persons responsible for chance occurrences even 
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though they cannot properiy be said to deserve such obligations. 

Lastly, there are cases wherein it appears to be, at the least, morally debatable that 

a male should be held to have parental responsibilities for his child. These are the situations 

in which the female has affirmatively and deceptively acted to thwart her male partner's 

efforts to prevent conception. 

Courts, however, refuse to entertain evidence of either party's fraudulent deception 

related to the use of birth-control. Why? The interest of the child is the courts' primary 

consideration and the ultimate basis upon which it makes its decision. 

The ALR states: 

[B]ecause the primary consideration in paternity proceedings [is] the welfare of the 
child, the fraud and deceit of one parent [is] neither relevant to the determination of 
necessary support...nor a defense to a filiation proceeding." 2ALR5th 337 

The only issues to be considered in a support action are the needs of the child and the 
means of both parents. 2SLR5th 301 

That a child should be the initial responsibility of its biological parents is not at issue. 

(See chapter 1, supra.) Given this, the focus is on what is best for the child—to have the 

support of a single parent or to have the duo support of both parents. The support of both 

parents, the courts have reasoned, is more advantageous to a child than would be the lone 

support of one parent. 

In Beard v Skipper 182 Mich i^p 241, the court opined; 

Parents have an obligation to support their children and the circumstances of a child's 
conception do not give rise to an exception to that rule. A parent cannot, merely by 
virtue of being the parent, waive, release or compromise a child's claim in a paternity 
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actioa..Since a diOd may not suffer for a parent's release of the child's claim, neither 
should the child suffer from one of the parents' "&ult" regarding conception. Beard 
V Skipper 182 Mich App 241 

Is this &ir? When we consider that the child is the only indisputably innocent party 

having interests that will be affected, perhaps it does not seem so morally problematic that its 

interests should be given priority. Even if we wish to claim that one of the parents (here, the 

male) does not deserve to be adversely impacted by an order to provide support we might still 

acknowledge that it seems to be a greater wrong to have the child endure the lack of paternal 

support than it is to have the male progenitor "endure" an order to support.^^ 

Given that my thesis is correct, does this mean that the law is right in never 

considering claims of fraud and deception by either biological parent? Should the interest of 

the child override all assertions of deceit or wrongful acts by one of the parties? What about 

cases involving criminal conduct-rape, for instance? 

When a woman is raped, and subsequently conceives a child, she is not forced to bear 

the child. Of course women have the right to abortion regardless of the circumstances of 

conception. Rape, however, typically will be thought to justify an abortion when no other 

reason is thought acceptable. Thus, presumably, when conception is a direct result of a 

violent or criminal act, the interests of the victim can outweigh those of the fetus or the 

(potential) child. 

''̂ Perhaps justice can never be perfectly distributed and the scales must tip to one 
side or the other. 
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Child support hearings, of course, involve not a potential but an actual child. My 

point, though, is that where parenthood is or would be effected as a result of the criminal 

sexual abuse of one of the parties, the wel&re and interests of the victim may not and, indeed, 

ought not to be irrelevcmt in cases involving the wel^e and interests of a child. 

In Re Paternity ofJLH. (1989 App) 149 Wis 2D349, 441 NW2d 273, a woman 

conceived a child as a direct result of a rape. The male progenitor contested the order of 

support issued by the court. What sets this case apart from other disputed child-support cases 

(even those involving rape) is that, here, the alleged rape victim was the male. 

In this case, the male maintained that the female became pregnant as a result of having 

non-consensual sex with him. He was a minor of fifteen when he and the eighteen year old 

female had sexual intercourse. He based his appeal of the child support order on his legal 

status as a minor and the statutory presumption that he was incapable of consenting to sexual 

intercourse. 

The court stated that he was at the age wherein the presumption of non-consensual 

sexual relations was rebuttable. It determined that the appellant was capable of consenting 

and did in &ct consent to sexual relations. The court, therd}y, nullified what it claimed would 

have been rape only as a matter of law (versus faa) and so, perhaps, not applicable in a child 

support suit in any case. 

Rightly or wrongly, the Wisconsin court concluded that there was no rape. My point, 

though, is that given the undisputed rape (male or female) it would seem not to serve justice 

for a court to regard that rape as irrdevant in determining child support obligations. Legally, 
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the Equal Protection Clause would require that male rape victims be afforded reproductive 

choices and rights equivalent to those of female rape victims. Morally speaking, the victim 

surely cannot be said to deserve the onus of supporting and/or parenting the child bom from 

such a union.It is also difScult to imagine how social utility could be served by any such 

policy. 

If we accept that conception and/or procreation resulting from such dissolute acts 

should substantially or completely exculpate the victim from parental duties, then perhaps we 

can agree that Joyce's surreptitious act of placing pin punctures Henry's condom is 

tantamount to criminal conduct. It is by no means obvious that Henry should have to bear 

the responsibilities of child support \^^en he does everything he can reasonably do to prevent 

conception and Joyce not only lies to him, but affirmatively acts to thwart his contraceptive 

efforts. 

Summary 

In this chapter I have attempted to identify instances of non-voluntary male 

procreation in which it would be unfair or unjust to enforce the mandatory paternal child 

support laws. I identified a very narrow set of cases in vdiich this would be true. Those cases 

are ones in \diich actions were taken which effectively denied the &ther of the child a choice 

to use contraception. And, hence denied his right to choose to become a parent or not. 

'"Cf supra, my hypothetical example of Dr. Zorak. 
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Consideration of the interest of the child may rightfully require that the biological 

father be responsible for supporting his child—even if it is against his wishes. In this latter 

case, though, it is not dear that the interest of the child would be best served by allowing the 

male to be unscrupulously deprived of procreative choice. But even if the child would feir 

better having the support of its biological father, it is also not obvious that consideration of 

the interests of the child should outweigh those of the victim-procreator should be 

outweighed by those of the chUd. 
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CHAPTER FOUR: ABORTION: THE LAW AGAINST MALES 

In this chapto" I wQl discuss the subject of abortion. Typically, when the morality of 

abortion is under discussion, the rightness or wrongness of the act will be seen as a factor 

directly related to how much weight one gives either to the interests of the pregnant woman 

or to those of the fetus. My focus is somewhat different. I will argue that there is another 

important interest deserving of consideration—that of the potential &ther. 

Consider the following scenario: 

Carol and Sam have been marriedfor five years. They have no children, but they 

have been trying to conceive for about a year. Althoû  Sam's sperm count is really low and 

his chances of fathering a child are minuscule, they never give up hope. They consult a 

fertility specialist who advises that Sam begin a special treatment designed to increase his 

sperm count. The treatment is not painful, but it does cause Sam some discomfort. Six 

months after Sam begins the treatment Carol does become pregrumt. Both Sam and Carol 

are ecstatic, but especially Sam who doubts thca he will ever be able to father another child! 

Seven weeks into Carol's pregruxncy she becomes very distraught. She believes that 

Sam is having an affair with her best friend Carol is naturally a very sû icious person, and 

believes that Sam is definitely cheating on her. She becomes livid She seeks a wĉ  to show 

Sam just haw anĝ  she is. She concludes that she does not want to give birih to the child 

of "a lying, cheating dog". She decides to have an abortion. 
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Many of the questions raised by the above set of facts are ones that cannot easily be 

answered: Would Carol be doing something immoral by having the abortion? Should she be 

prohibited from having the abortion?^^ Does Sam have any tenable interests that might be 

thwarted if Carol has an abortion? If so, should th^ be given consideration in a decision 

regarding abortion? 

These are just a few of the issues raised by the above case. Not everyone, however, 

will be beleaguered by ethical uncertainty when it comes to judging the moral course of action 

for Carol and Sam. Members of the two basic Actions m the abortion controversy each 

proclaim the moral propriety of their positions. 

Those individuals who align themselves with the "Pro-life" or "Right to Life" anti-

abortion movements readily declare that should Carol have an abortion she would be acting 

immorally. The &ct that Sam might have some interests harmed by Carol's abortion is not an 

essential premise of their argument. "Abortion is murder", they contend, and "murder is 

wrong". For the typical pro-life advocate, abortion is wrong because it is amounts to the 

murder of the fetus. Talk of possible harm to the potential father is superfluous. 

Similarly, advocates of the "pro-choice" abortion rights movements might also argue 

that there are no truly disputable issues involved in Carol and Sam's case; Carol both has and 

should have the right to abort with no questions asked (at least within the first trimester). 

Given this view, Sam has no interests to be considered independent of Carol's desire to 

"^ote: a negative response to the former question need not dictate the same response to the 
latter question. 

f 
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recognize them. Thus, many individuals may fail to discern what I take to be a compelling 

moral dilemma presented by the above set of circumstances. These persons may, however, 

not represent the vast m^ority of people are less obdurate in their positions on abortion. 

Suppose there is someone who is essentially against abortion, but who might be 

sympathetic to a woman having an abortion in certain cases'̂ '. Given the &cts as I have 

stated, this person might well not condone Carol's decision to have an abortion. (Carol does 

not appear to be a person for whom one would have a great amount of sympathy.) So, the 

person who is basically opposed to abortion would probably find Carol's decision to abort 

morally indefensible. 

However, someone who is fimdamentally (though not unyieldingly) pro-choice is 

likely to find Carol's decision morally challenging to her pro-abortion stance. It is fi'om this 

latter prospective that I write this chapter. 

If one believes that women ought to have access to abortion services without 

restrictions (at least, within some ^}ecified time period) it becomes difiBcult to deny Carol the 

right to abort. But, what about Sam's position? Giv^ the facts as I have stated them, it does 

not seem fer-fetched to suggest that Sam might suffer a greater harm should Carol abort than 

would Carol should she be prohibited fi'om exercising her right to abort. 

"'This person represents has a slightly more moderate view point. She would allow 
abortions in situations involving rape or the endangerment of the woman's life, and perhaps 
also in cases where giving birth might severely traumatize the woman. 
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Should Carol have an unquestionable right to obtain an abortion? It seems that, at the 

very least, Sam's reproductive interests should count for something and should, therefore, be 

a &ctor to be ̂ en conaderation. How, then, might a male's interests be taken into account 

in the abortion controversy? Before attempting to answer this question, let us briefly look at 

the history of legalized abortion in the United States. 

In 1973, the U.S. Supreme Court invalidated a Texas statute which proscribed 

abortions except in cases where the mother's life was in danger. This historic decision (Roe 

v. Wade) held that such restrictions placed by states on a woman seeking an abortion were 

unconstitutional because they violated the due process clause of the Fourteenth Amendment. 

The Court had some years earlier found that the right of privacy was a fundamental 

right protected by the Fourteenth Amendment."^ The right of privacy was sufficiently broad, 

the Roe court held, to include a woman's decision whether or not to terminate her pregnancy. 

The state, it concluded, does have a legitimate interest in protecting maternal health and the 

potential life of the fetus. These latter interests, however, are significant but only warrant 

state intervention after the first trimester. 

The state may regulate abortions during the second trimester to the extent necessary 

to protect maternal health and the state may proscribe abortions in the third trimester in order 

'̂ See/?oe v. Wade, 410 U.S. 113. 

^^^Griswoldv. Connecticut, 381 U.S. 479. 
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to preserve the life of the fetus."^ 

The two factions in the abortion controversy are at odds precisely because of the 

divergent importance they assign to the interests of the pregnant woman versus those of the 

fetus. The Pro-Lifers give primary importance to the fetus and view abortion as murder. Pro-

Choice adheroits gjve diief importance to a woman's procreative choice; abortion being one 

of the options to which she should be entitled. 

But, there is another prospective that neither side has fully acknowledged—that of the 

male progenitor, the prospective biological fether.^*^ Does he have any legally respected 

interests with respect to the fetus? Let us examine what legal rights, if any, males do have 

regarding abortion. 

One of the first cases in which the Supreme Court dealt with the issue of whether or 

not a prospective biological &ther should be given some consideration in a woman's abortion 

decision was Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52. That case 

concerned a Missouri law that required spousal consent before a woman could obtain an 

abortion. The Court invalidated the statute holding that the spousal consent provision 

effectively gave to a third party (the male spouse) the veto power over the woman's abortion 

however, the life or health of the pregnant woman is endangered by the fetus, the 
state cannot proscribe abortion. 

'*^As I discussed in my introductory ch^ter, so called "fathers' rights" advocates identified 
with the right to life movement, though, there is no necessary reason why there could not also 
have been a pro-choice male rights movement. 
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decision, which was unconstitutional. 

Thus, Ula&DcaTforth court held that no spouse (indeed, no third party) has the power 

to prohibit a woman from securing an abortion, at least not in the first trimester of her 

pregnancy. And in the later two trimesters it is the state, not the father, that may have 

interests overriding those of the pregnant woman. The Danfort decision did not allow males 

to have decision making powers regarding abortion. 

Given Danforth, it appears that any male desiring to father a child is completely 

dependant upon the woman who would be ^ving birth to his child. Ergo, should she for any 

reason whatsoever decide that she wants to abort (say, the summer is approaching and she 

wants to fit into her bikini) then she would be perfectly within her legal rights to do so.'̂  

Of course, if this right is or should be absolute, then the fact that her reasons for 

exercising her right might be prompted by fiivolous motivations is irrelevant. I.E., if I have 

an absolute right to the new Italian sports car I purchased, then if I choose not to drive it, but 

instead, to use a blow-torch and sledge hammer to fashion it into an unusual work of art then 

no one may prohibit my actions. I have a right to the car. It's mine to do with as I wish. 

Now, someone will point out that nty right to do what I wish with my car does not entitle me 

to fiivolously endanger or harm another person. 

This is the crux of the abortion debate. Is abortion the killing of another being? 

exaggerated this example of why a woman would want to obtain an abortion. My question, 
however, is not whether cases such as this ever do occur, but if, in fact, they can occur. If so, are 
they morally defensible? 
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Fortunately, I am not obliged to broach this particular aspect of the di£5cult dialectic. I am 

not questioning the overall morality of abortion I am assuming that abortion is not murder 

and that abortion services should be available to women who desire them. My query is 

whether abortion should be an absolute right that women possess.'*^ Even if this question is 

uitimately answered afiSrmativdy, there might, nevertheless, be moral quagmires (specifically 

with respect to the niale progenitor) that deserve discussion. It may turn out that an absolute 

right to abortion is morally defensible, though it still constitutes a harm to males. 

The first consideration is whether Roe, Danforth and related holdings truly do assert 

that a male has no interests whatsoever to be given consideration because a woman has an 

absolute right to abort the fetus in the first trimester of her pregnancy. What is the correct 

interpretation of the law on abortion? 

In its October Term, 1988, the U.S. Supreme Court denied certiorari to an Indiana 

case which, thereby, let stand a decision prohibiting an injunction which would have 

temporarily prevented the petitioner's wife firom obtaimng an abortion.*** At issue in this 

important case was how the holding in Danforth should be interpreted. Advocates of the so-

called "fkhers' rights" movement had seen this case as the one to challenge the Roe holding 

"'When I say "absolute" right I mean absolute within any time fi^e whatsoever. Of course, 
abortion is not an absolute right in the U.S. after the first trimester. 

'*®rhe Indiana Supreme Court aflBrmed an AppeUate Court's reversal of a decision by the 
trial court granting a temporary injunction preventing the petitioner's wife fi'om obtaining an 
abortion. The case is cited below. 
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as iotapreted inDartforth. The Supreme Court's refusal to grant certiorari effectively ended 

the "Fathers' Rights" movement. 

The case. Com v. Corm,̂ *̂  involved a husband and wife, Erin and Jennifer. On the 

morning of June 16, 1988 Jennifer informed Erin that she was pregnant and planned to 

obtained an abortion. She showed him the information she had obtained regarding abortion 

procedures. Later, that same morning, Erin procured a lawyer who, the following afternoon, 

filed a petition for a temporary restraining order prohibiting Jennifer fi-om obtaining an 

abortion. The next morning (June 17) Jennifer filed a petition for the dissolution of their 

marriage. 

On June 27, the circuit court heard the case and based on its interpretation of Roe and 

Danforth granted the petition enjoining Jennifer from having an abortion. What was 

the basis upon which the circuit court concluded that the law permitted an order prohibiting 

Jennifer fi'om obtaining an immediate abortion?'̂  

Following is an excerpt fi^om the opinion issued by Judge Pro Tempore Robert T. 

Thopy of the Shelby Circuit Court: 

There is no Indiana statute, nor decision by an Indiana court of appellate jurisdiction, 
which addresses the matters raised by the Husband's request for preliminary 
injunctioa The United States Supreme Court has not addressed the issue. The 
decision of the United States Supreme Court in Roe v. Wade [sjtruck down a Texas 
statute which interfered with a woman's exercise of her 14th Amendment privacy right 

"'Ind. App. 525, N.E.2d 612; 526 N.E.2d 958. 

Jennifer is within the first trimester of her pregnancy. 
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to have an abortion during the first or second trimester of pregnancy. The United 
States Supreme Court decision in Planned Pcâ enthood of Missouri v. Danforth, 
[d]eclared unconstitutional a Missouri statute which gave husbands unilateral veto 
power over any woman's decision to have an abortion. Neither Roe nor Danforth 
addressed the question of whether or not a husband's interests in continuing the 
pr^;nan(7 need to be recognized and balanced against a wife's decision to have 
an abortion.'^' (Emphasis added.) 

The circuit judge focused on the narrow question of whether a husband's interests 

need be given ar̂  consideration, as opposed to whether the husband could have the sole veto 

power to prevent an abortion. This latter issue (but not the former) the circuit court 

concluded, was what the United States Supreme Court's decisions address and prohibit. 

Thus, Roe and Danforih did not prohibit any consideration whatsoever of the husband's 

interests the court stated. 

Regarding the nature of the husband interests the court said: 

A husband ^o has &thered the fetus being carried by his wife has rights in the fetus 
grounded in Indiana common law and in the I4th and 9th Amendments to the [U.S.] 
Constitution.... 

In the eyes of the lower court, there was a difference between allowing the husband 

complete and unquestioned veto power and allowing him at least some preliminary veto 

power in order to &cilitate the weighing his interests. This is what allowed, indeed mandated, 

temporarily enjoining the wife fi-om seeking an abortion. 

"'State of Indiana, County of Shelby Circuit Court Cause No. 73C01-8806-DR-127. 

'̂ id. 
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If the Wife is not etyoined from obtaining an abortion, the Husband will sufifer a grave 
loss—the loss of a potential opportunity to raise, nurture, and enjoy the companionship 
of the child likely to be bom as a result of this pregnancy. The purpose of a 
prdiminary iigunction is to preserve the status quo pending adjudication of a case on 
its merits...The threatened injury to Husband outweighs the threatened harm that the 
granting of this preliminary injunction may inflict upon Wife.... 

One of the factors a court considers in granting preliminary injunctions is the 

"reasonable likelihood of success at the hearing on the request for a permanent 

injunction by establishing a prima facie case.""^ Because the trial court had already 

determined that Roe and Danforth did not preclude consideration of a husband's interests, the 

husband could establish a prima &cie case for the temporary injunction by presenting evidence 

that his wife's interests in securing an abortion were less "weighty" than were his in wanting 

her not to end the pregnancy. The decision process would, therefore involve a balancing of 

interests. "The balancing of those rights of the Husband with the right of the Wife to obtain 

an abortion is an entirely appropriate judicial flmction where such rights are asserted", the 

court stated. 

Factors which the trial court deemed important in the establishment of a prima facie 

case included; 

a. whether the Wife had consulted with a physician, and if so, is he or she in 
agreement with Wife's decision to abort; 

'"Ibid. 

"^Ibid. (emphasis added) 

"^Ibid. 



103 

b. the likelihood of the child being bom with grave mental or physical defects; 
c. should Wife be ordered not to have abortion whether she would likely suffer any 
harm—medical, emotional, psychological or otherwise; 
d. Aether the continuation of the pregnancy and childbirth will likely interfere with 
Wife's education, employment, or employment opportunities; 
e. whether an abortion will likely cause any harm to Husband, either emotionally, 
psychologically, or otherwise; 
f whether Wife is sincere in her desires for an abortion, and whether Husband is 
sincere in his desire that Wife not terminate the pregnancy; 
i. \^^ether the pregnancy, followed by birth of a child, will cause financial hardship on 
either Husband or Wife or their respective families; 
j. whether the Husband is capable of fathering another child, and 
k. whether the Husband is likely to be capable aad willing to rear the child upon birth. 

The court found that the &cts of the case were such that, g^en the above criteria, Erin 

had established a prima &cie case for a temporary injunction. The court considered the 

following information in reaching its decision: Erin was twenty-three years old and had nearly 

completed his bachelor's degree in mathematics. He was in the Army Reserves and was an 

assistant store manager for a retail chain store. He was anticipating becoming a manager of 

the store. He stated that if the fetus was aborted he would suffer severe psychological harm. 

The wife, Jennifer, was 19 years old and unemployed. She had no plans to continue 

her education. According to the &cts, she "did not testify regarding her reasons for desiring 

an abortion, nor did she testify to any harm that [might] befall her should [the] injunction be 

granted." 

Regarding what would be the test for granting a permanent injunction Judge Thopy 

stated: 

In ultimately deciding the question of whether Husband's request for a permanent 
injunction should be granted, and because of the greater physical and emotional 
burden on Wife of pregnancy and childbirth, this Court will recognize a presumption 
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that the Wife is entitled to an abortion, and will require Husband to overcome that 
presumption by the "clear and convincing evidence" standard.'̂  

Jennifer Conn appealed the temporary ii^ction against her getting an abortion. She 

was successfiil. The Indiana Court of Appeals reversed the trial court's ruling. The appellate 

court stated; "The language and holding in Danforth is unambiguous and unqualified. A 

married woman has an unconditioned right to have an abortion in the first trimester. She 

is not required to seek and obtain the consent of her husband."'" It called the lower court's 

interpretation of Roe and Danforth "strained" adding, "Danforth in plain language struck 

down the balancing argument... in holding that the husband has no right [for any reason] to 

veto the wife's decision to have an abortion."'̂  

The appellate court stated that since Danforth denied that state legislatures could 

enact statutes which gave a husband the right to veto his wife's abortion, the appellate court 

reasoned, then "certainly a court under the guise of some nebulous common law concept, 

cannot exceed the power denied the legislature and grant the husband the right. 

The Supreme Court of the State of Indiana afiBrmed the Appellate Courts opinion. 

However, one justice, dissenting, lamented; 

"[T]he facts in this case take this issue to its very ultimate position by holding that 

'̂ Ibid. 

"'Ind. App. 525, N.E. 2d 612, 526 N.E. 2d 958. (emphasis added) 

^^Ibid. 

"'Ibid, (emphasis added) 
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Jennifer Conn had an absolute and constitutional right to destroy a life created by her 
and her husband in marriage, for any reason or, in fact, for no reason, and that no one, 
including the husband, has a right to even inquire into her motives or into the wisdom 
or advisability of such action."''* 

Jennifer Conn had stated that unless Erin would agree to an adoption of the child once 

bom she would get an abortion. She also stated that she would have an abortion if there was 

any chance that Erin could gain custody of the child. Thus, some of her motivation in seeking 

an abortion was to prevent Erin from having any relationship with the child. 

Attorneys for Erin Conn petitioned the United States Supreme Court for a review of 

the decision. The Court declined. 

The law, then, does not recognize that husbands/males have any interests worthy of 

consideration regarding a woman's decision to abort. A woman has the complete and 

absolute right to procure an abortion during the first trimester. She may do so, as Justice 

Pivamik stated, "for any reason or for no reason." 

What might be the justifiable position for the law to maintain regarding abortion and 

male reproductive interests—that males have no interests whatsoever or that they have no 

interests that merit consideration, and hence; that they have no interests deserving legal 

protection? 

Given that legal holdings do not recognize any male interests when it comes to 

abortion, it may seem that the law's position is that males have no interests. But surely, this 

""Ind. App. 525, N.E. 2d 612; 526 N.E. 2d 958. 
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is not correct. If one accepts the notion that males as well as females have interests with 

respect to reproduction in general (the choice to procreate or not), then how is it possible to 

draw the line at abortion-to maintain that males have reproductive interests until it comes to 

abortion, then they possess no interests whatsoever? 

It does not appear that one can reasonably hold that a male has no interest in whether 

or not he becomes a biological father—no interest in whether his spouse or sexual partner 

chooses to abort or give birth to his progeny. The allowance of any sort of male 

reproductive right must have as its very foundation the assumption that males do have an 

interest in whether or not th^ will father a child! 

So, the position that males have no interests concerning abortion does not seem to be 

legally or morally defensible. Perhaps what justices mean when they say that males have no 

legal ability to aSect a female's decision to abort is that while males may have an interest in 

whether or not females obtain abortions, their interests do not warrant any legal 

consideration. This approach does not deny that males do have interests pertaining to 

abortion. What it denies is the relevance or importance of these interests to the law. Upon 

what basis could the law maintain this view? 

What the law is essentially asserting is that the interests of a male are never 

sufiBciently impacted by the prospective abortion of a fetus to merit the consideration or 

protection of the law. This must be the claim, otherwise, justice would decree giving 

consideration to those interests that could be sufficiently and significantly impaaed by the 

possible abortion. Is it true that males can have no significant interests relevant to the issue 
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of abortion? 

I do not think that it is true. But, before suggesting what some significant male 

interests along these lines might be, it may be beneficial to examine the notion of "interests" 

more carefiilly. 

Feinberg defines two kinds of interests, welfere and ulterior.'̂  The former, he states, 

are typically protected by law while the latter typically are not. Some examples of welfare 

interests he cites are: '"Interests of Personality* (absence of harmful bodily contacts and the 

apprehension thereof fi'eedom fi'om confinement, absence of emotional distress). Interests 

of Property* (the exclusive enjoyment and possession of land and chattels and their good 

physical condition). Interests in Reputation', Interests in Domestic Relations' (family 

solidarity, marital fidelity), "Interests in Privacy* (absence of physical intrusions upon solitude, 

absence of unpermitted disclosure of intimacies), among others."'®* 

Issues related to procreation and contraception—"v^ether to bear or beget children"— 

are to be considered private matters according to Griswold and Eisenstadt and are 

Constitutionally protected interests.'*®' Roe stated that the decision whether to terminate a 

pregnancy is (as is the utilization of contraceptive items) a private matter and, so, protected 

^̂ ^Harm to Others, p. 60. 

'̂ Ulterior motives are those that are, perhaps, most important to us, yet, typically caimot 
be given direct legal protection. These may include interests in being the best in ones 
profession, hobby or avocation. Ibid. 

^̂ ^Griswold V. Connecticut, 381 U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972). 
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by the Constitution. 

The decision to propagate is a personal one. It is an interest that is shared by men and 

women, and so, too, must the legal protection be shared. The appellate court in Corm 

referred to Justices Steward and PoweQ's concurring opinion in Danforth which stated: 

"Previous decisions have recognized that a man's right to father children and enjoy the 

association of his offspring is a constitutionally protected freedom."'® 

If a person desires to use contraception he or she cannot, according to Griswold, be 

prohibited from doing so by the law. By the same token, this suggests that if he or she 

chooses to become a biological parent, then he or she caimot be legally deprived of this 

ability, at least not without due process. 

There is a legal recognition that the decision to become a parent it is a highly private 

matter for both males and females. The decision is indicative of an interest so important that 

the state cannot without warrant interfere with it. 

There is no basis for holding that a male's into-est in procreation is less important than 

a female's interest. Nor is there a basis for thinking that the abortion of a fetus would not or 

could not significantly impact the would be biological father. 

In the Conn case it was argued that the wife's abortion of the fetus would severely 

affect the husband. According to the facts, Erin Conn stated: "He will feel a very big loss. 

'®The cases cited by Justices Stewart and Powell as recognizing this protection were: 
Stanley v. Illinois, 405 U.S. 645; Skinner v. Oklahoma ex rel Williamson, 16 U.S. 535. 
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and he compared the loss to the cutting off of his own arms and legs."^^ 

In the earlier hypothetical example I discussed of Sam and Carol I believe that no 

"pro-choice" advocate can, without pause, declare that there would be no moral problem 

posed by Carol's procuring an abortion. Sam had to imdertake extraordinary steps in order 

to ensure a successfiil conception. Furthermore, he will be unable to fether another child. 

Carol, on the other hand, seeks an abortion merely as a means of retaliating against Sam. 

(Assume she has no objections to bearing a child otherwise.) Surely, justice requires that 

Sam's interests be afforded some form of protection. 

Why are males' interests in procreation generally taken to be less significant than 

females' interests? Is there something distinct about the nature of male reproductive interests 

making them intrinsically less important than female reproductive interests? 

I suggest that the common assun^on is not so much that male reproductive interests 

are naturally irrferior as it is that female interests are naturally superior to those possessed by 

males. Why? Because women are the vehicle by which reproduction is achieved. Women 

provide gestation and give birth. It does not, then, seem unfair to maintain that the woman's 

greater labor in the reproductive process entitles her to a greater say concerning reproduction 

and how she allows her body to be utilized.^®* 

'®In Re the Marriage of Jennifer Cotm and Erin Conn, Shelby circuit court, cause no. 
73C01-8806-DR-127. 

'®*Note: A woman's greater labor in the reproductive process while it may entitle her to 
greater control of reproduction, it does not entitle her to greater rights to/over the child once 
bom. See discussion in Chapter 1. 

j 
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However, to hold that a woman has or ought to have a greater power to afifect the 

reproductive process when it involves her body is not the same as holding that she has or 

ought to have absolute control in the decision making process. If men can have significant 

interests affected by abortion, as I have suggested that thqr can, then allowing women 

absolute control does not respect these interests. 

Something less than absolute control would allow for consideration of those male 

interests. To suggest that male interests should be considered is not to strip the female of her 

superior position. Her stronger interest is still presumed, but it becomes a rebuttable 

presumption. The burden of proof would be on the male to show that his interest is the more 

weighty one. Might there not be cases in which a male could successfiilly prove that he 

would suffer a greater harm fi'om the abortion than would the woman should she give birth? 

The Com Circuit Court thought so. 

A key &ctor in the court's decision to issue a temporaiy injunction prohibiting Jennifer 

Conn from obtaining an abortion was Justice White's dissenting opinion in Danforth. He had 

written: 

The Court [says] that "since the State cannot...proscribe abortion...the State cannot 
delegate authority to any particular person, even the spouse, to prevent abortion...." 
But the State is not...delegating to the husband the power to vindicate the State's 
interest in the future life of the fetus. It is instead recognizing that the husband has 
an interest of his own in the life of the fetus which should not be extinguished by the 
unilateral decision of the wife. It by no means follows, firom the £ict that the mother's 
interest in deciding "v̂ ether or not to tenninate her pregnancy" outweighs the State's 
interest in the potential life of the fetus, that the husband's interest is also outweighed 
and may not be protected by the State. A father's interest in having a child— 
perhaps his only child—may be unmatched by any other interest in his life. 
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(emphasis added)"® 

What is problematic is not that women have the right to abortion or that a woman's 

interests are initially presumed to outweigh a man's. What proves to be morally problematic, 

in some cases, is that the woman has absolute decision making power and that, "in every case, 

under any &cts and circumstances, the husband may not even inquire into the wife's decision 

to [abort] and cannot bring it into court to be decided as are other issues...."'̂  

Abortion is irrevocable. If a woman terminates a pregnancy there are no second 

chances to "undo" the act. If men do have a protectable interest in procreation (in the unborn 

fetus), is it that the Court does not aSbrd them any l^al opportunity to impact a decision 

that might irrevocably impair that interest? Why does the Court give exclusive control to 

women in matters concerning the abortion of a fetus whose conception required both sexes? 

Perhaps answers to these questions can be gained by examining the implications of 

allowing males legal input into the abortion debate. Suppose Carol informs Sam that she 

wishes to obtain an abortion and that there is no way she would consider bringing his child 

into the worid. Sam, thereupon, rushes to get a temporary injunction to prevent Carol from 

aborting until he can receive a trial to argue for a permanent injunction.'̂  

^̂ ^Pkrnned Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976). 

'̂ Justice J. Pivamik dissenting from the majority opinion of the Supreme Court of Indiana 
in Conn. 

""These are the basic facts that were in the Conn case. 
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Are there harmful consequences to temporarily prohibiting Carol from procuring an 

abortion? If ho* life or wd&re is not endangered by this temporary interdiction; if it amounts 

to little more than an inconvenience and; if the hearing for the permanent injunction is 

scheduled in a timely manner so that not too much additional time is spent waiting to go to 

trial, there does not ^pear to be anything morally problematic about the issuance of an order 

temporarily staying Carol's abortion.^® 

Temporary restrictions represent the first step in the process to determine whether the 

constraint should be permanent. They are issued only if it is plausible that a request for a 

permanent prohibition might be granted. So, assume that Sam successfully argues before the 

judge that Carol's abortion would destroy his only chance to procreate since he would be 

unable to father another child. Further, Sam argues, the magnitude of his desire and 

significance of his interest in becoming a &ther is amply demonstrated by the measures he 

undertook to increase his sperm count in order to be able to &ther a child. 

The evidence is suflScient to convince a judge that, when Sam's interests are balanced 

against Carol's, Sam has the weightier interests. He has overcome the presumption in favor 

of Carol. The judge then issues a permanent injunction against Carol, prohibiting her fi-om 

procuring an abortion. 

What would be the legal and moral ramifications of Sam's victory? The most obvious 

'̂''Of course, it might be justly argued that the prospect of a legal hearing would deter 
many women fi-om seeking legal abortions; perhaps, in favor of clandestine and unsafe illegal 
ahematives. Thus, effectively stripping Roe of any real force. This is a serious concern which 
I shall consider in more detail shortly. 
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result is that Carol is forced to bear a child against her will. But, is this an accurate 

desoiption of Carol's situation? Is being prohibited from terminating a pregnancy analogous 

to bemg forced give birth? The effect is the same, but there is a difference in what is being 

connotated. 

If the court fails to allow the abortion then Carol will be forced to continue her 

pregnancy until its natural termination. In other words, she is not allowed to interfere with the 

ordinary progression of an occurrence that is already underway. So, in prohibiting Carol from 

aborting, the court would not be forcing her to commit some action but, rather, it would be 

preventing her from interfering with an event in progress. 

Carol definitely does not consider the prospect of giving birth to Sam's child to be a 

blessing. But is her pr^nancy an evil, something that we typically believe to be immoral for 

her to have to endure? Certainly not in any typical sense. Perhaps if the life of mother is 

endangered by the pr^;nancy or child birth the issue would be problematic, and perhaps then 

Carol's interests would not be overridden by Sam's. 

In the case at hand we have the law prohibiting the interruption of a process that has 

traditionally been considered normal and desirable. Indeed, Carol, herself^ does not find 

pr^;nan<y per se undesirable. Initially she and Sam both wanted a child. Now Carol views 

the abortion as a means of retaliating against Sam. 

If an argument can be made for not allowing for abortion to be an absolute right (in 

the first trimester) then Sam and Carol's case seems to present one. StDl, this conclusion is 

not one with which a "pro-choice" advocate should feel extremely comfortable. The 
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hypothetical of Carol and Sam is by no means illustrative of the typical abortion scenario. 

Usually, the male will have other opportunities to become a &ther. Also, women do not, I 

think, typically seek abortions for fiivolous reasons or out of a motive for revenge. 

In invalidating state statutes that required spousal notice for an abortion the Supreme 

Court stated that even a provision mandating that a husband be notified of his wife's desire 

for an abortion was unconstitutional. Such a requirement would pose an "undue burden" on 

a woman's right to obtain an abortion. Why? 

One main reason women opt not to tell their husbands about their desire for an 

abortion, the Court opined, is the fear of violent reprisal. In Planned Parenthood v. Casey, 

the Court stated: "We must not blind ourselves to the &ct that a significant number of women 

who fear for their safety and the safety of their children are likely to be deterred fi-om 

procuring an abortion as surely as if the Commonwealth had outlawed abortion in all 

cases."'® 

ThCTe are a variety of reasons why a woman may not inform her male partner of her 

intention to have an abortion. For women who refuse out of fear, a requirement that their 

partnCTS be informed and allowed the opportunity to intercede might well lead them to seek 

an illegal and dangerous means of aborting. The law would be more of a deterrent to safe 

abortions than a facilitator. Legal abortions would truly be unfeasible for many women. A 

right that cannot be fi-eely exercised is no real right. 

'®112S.Ct. 2791 (1992). 
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What is the resolution? My purpose in writing this chapter was to address another 

area of procreation wherein males do not have equal rights with females. Furthermore, this 

lack of parity can, in some cases, reflect a profound moral wrong endured by males. It may, 

however, be that as long as reproduction is &cilitated via the female body, whatever harms 

or wrongs that ensue for males must permitted. 

Even though there may be instances in which a woman's reasons for securing an 

abortion are, at best, insubstantial, and even though her male partner may su£fer a much 

greater harm than she will, there does not seem to be any practical way to limit abortions in 

a pro-choice liberal society. L^al abortion is a right women can exercise, in many cases, only 

because they are not obligated to inform their male partners. 

Must men forever be beholding to women in order to have children? Advances in 

reproductive technology would suggest that the answer to this question is "No". Perhaps one 

day females will not be the sole vehicle for human reproduction. In which case, males will 

be able to have a greater ability to determine when they will or will not procreate. 

We need not wait until some distant, future time, though. In 1992, the Tennessee 

Supreme court decided a case that may well set the precedent for interpreting male rights in 

light of emerging reproductive technology. Following a lengthy legal battle with his ex-wife, 

the Tennessee court awarded Junior Davis the custody or possession of seven human embryos 

that he and she had created and frozen several months before divorcing. 

The embiyos became the center of a legal battle when the Davis's were deciding how 

they would divide their possessions. Mary Sue Davis stated that the embryos were human 
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life and wanted them implanted in her womb so she could try to bring them to term. Junior 

Davis wanted the embryos destroyed. 

A lower court ruled that the embryos were, "'children in vitro' and deserved the rights 

and protections of all himians."*™ The court then awarded the embryos to the ex-wife. Mr. 

Davis appealed the case. In reversing the lower court's decision the Tennessee Supreme court 

stated that Junior Davis could not be forced to become a parent against his will. 

Because the embryos were in stasis outside of a womb (in vitro), the possible 

encroachment of a female's bodily integrity was not an issue. Thus, no single party was 

presumed to have any primae facie rights to the embryos. Junior and Mary Sue stood on 

equal footing when the case was argued. The court could, then, base its decision solely upon 

whose interest in procreating or (not procreating) was the strongest. 

The Tennessee Supreme Court decided that Junior Davis's right not to procreate 

outweighed Mary Sue's interest in bearing children, at least by Junior. Junior Davis was 

awarded possession of the embryos. Whereupon he took them home and promptly disposed 

of them. 

Of course, had Mary Sue been carrying the embryos in her womb. Junior would not 

have been able to force her to have an abortion. He would have been "forced to become a 

parent". What this case demonstrates is that, when human procreation no longer requires the 

appropriation of women's bodies, men will also have a greater freedom regarding their 

'̂ "The Atlanta Constitution, June 14, 1993. 
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reproductive choices. 

Summary 

As long as female's bodies are vital to the human reproductive process men will likely 

be subject to the ultimate judgment of women regarding procreation. This will sometimes 

mean that a male will have his choice to procreate (or not) overridden by a female; even 

though he may experience a greater or more profound wrong or harm than she would have 

had her decision been the reverse of what it was. 

Only when technology evolves to liberate women from the process of child bearing 

will (should) men be able to more fully express their wishes regarding their own procreation. 
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CONCLUSION 

Li this work I have analyzed some of the problems associated with male reproductive 

rights and interests. In Chapter One I discussed basic notions regarding the origin of parental 

rights and concluded that whatever rights parents have in or to their children arise because 

of the biological connection between the parents and child. A child embodies what was once 

a tangible piece of its parents: a bit of their genetic materials. A biological parent has prima 

facie rights to his child because that parent has property-type rights to his own body.^ '̂ 

In Chapter Two I suggested that parental responsibilities automatically incur whenever 

the conception of a child is intentional or voluntary, or when conception is the result of 

n^gent or reckless sexual activity. I argued that the former case represents procreation that 

is voluntary; the latter, procreation that is not involimtcay. It is only when procreation is 

involuntary that automatically delegating parental responsibilities to a procreator seems 

morally problematic. The category of acts which would constitute involuntary procreation, 

however, is very narrow. 

In Ch^er Three I discussed morally problematic issues that arise when a child is bom 

against the wishes of the male progenitor. Focusing specifically on the issue of child support, 

I argued that the vast majority of cases wherein the &ther is ordered to provide financial 

"'It might be argued that a person cannot have a right to his body. My point, 
however, is that if a person's body is the sort of thing to which someone may have rights, 
the "possessor" of the body would have rights to it over anyone else. 
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support for his diild are unproblematic: a male should be required to share the responsibilities 

for a child he helped to create. There is one type of case, though, for which the imposition 

of parental responsibilities upon a rehictant &ther is morally questionable. This would involve 

not only the fraudulent misrepresentation of the female regarding her use of contraceptives, 

but also some afSrmative action by her to undermine the male's effort at contraception. 

Finally, in Chapter Four I discuss the moral and legal implications of a woman's 

decision to obtain an abortion against the wishes of the potential &ther. I conclude that her 

abortion might seriously harm the male's procreation interests. But, given the vital and 

burdensome role women have in the reproductive process, it seems right that women should 

possess rights (regarding their bodies and, hence, reproduction) superior to any rights males 

might possess. The evolution of reproductive technology, however, has made these greater 

rights a contingent and transitory fact about human reproduction. 
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