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ABSTRACT 

The struggle for free utterance began with the re

bellion against ecclesiastical authority during the Refor

mation and was transferred to America in that context. 

Although civil liberty was dissociated from religious free

dom during the revolt against British rule, the origin of 

the concept of free expression was manifested in the protec

tion of both religious and political utterance in the First 

Amendment. 

Freedom of political utterance was initially con

ceived as an individual right. This was predicated on the 

theory that governmental authority is vested in the governed 

and must be exercised for their benefit and limited by codi

fied law. Experience in self-government has revealed the 

transcendent social value of unrestricted political discus

sion. 

Evaluation of the First Amendment's meaning has 

significance only in light cf its relationship to the 

evolving principles of majority rule and political equality. 

As interpreted by Jefferson and Madison, the First Amendment 

prohibited both previous restraint and subsequent punishment; 

political expressions were punishable only when coupled with 

overt seditious action. In a self-governing society every 

iv 
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member has the equal right to express his opinions on 

public affairs. In a pluralistic democracy with transitory 

majorities the exercise of this right is fundamental to the 

formation of the new majorities essential for adaptation 

to rapidly changing conditions and needs. Freedom of po

litical utterance is the foundation of all freedom. 

Although the Sedition Act of 1793 and the Civil War 

had proved restriction to be both unwise and unnecessary, 

the Supreme Court unanimously affirmed the constitutionality 

of the 1917 Espionage Act in the Schenck decision. This was 

based on the bad tendency test, but Justice Holmes issued 

the dictum that utterance could be curbed only in a national 

emergency when political expressions were a clear and present 

danger to orderly government. He and Brandeis subsequently 

attempted to apply the formula as a test of the efficacy of 

seditious utterances but without disavowing the Schenck de

cision or contesting the constitutionality of suppressive 

statutes. Consequently, the formula was again used to ra

tionalize the bad tendency test in the Dennis case after a 

decade during which it had been synthesized with the pre

ferred position and applied to invalidate local ordinances 

and contempt convictions. These applications were irrel

evant to the purpose of Holmes and Brandeis, who sought to 

establish a standard for determining when and whether utter

ance represented so severe and imminent a threat to internal 

security as to justify suppression. 
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Since each of the five opinions in Dennis adopted a 

different position on the formula, it fell into desuetude. 

Although never specifically disavowed by the Court, the 

formula has been ignored in cases involving national security. 

Its inherent relativism and susceptibility to varying inter

pretations has rendered it useless as a protective device. 

In its most libertarian form it assigned free expression 

primacy as a democratic value and offered assurance that 

restrictive legislation would be presumed unconstitutional. 

But its promise was not realized because of its malleability 

in the hands of unsympathetic justices. 

All our experience suggests that the formula has 

been detrimental to democratic values by allowing an excep

tion to the First Amendment. These values can be ensured 

only by a legal rule which permits full public expression 

of all political opinions which are unaccompanied by 

seditious action. 



CHAPTER I 

INTRODUCTION 

On March 3, 1919, the United States Supreme Court 

affirmed the conviction of Charles T. Schenck for con

spiracy to violate the Criminal Espionage Act of 1917* 

Schenck was charged with printing and distributing among 

draftees a circular calculated to obstruct recruiting and 

enlistment and to cause insubordination in the armed forces 

while the United States was at war with Germany.^ Schenck, 

the general secretary of the Socialist Party, had been 

sentenced to twenty years1 imprisonment, the maximum under 

the provisions of the statute, by the Federal District 

Court for the Eastern District of Pennsylvania. His ap

peal raised the constitutional question of the statutefs 

conformity to the First Amendmentfs stipulation: "Con

gress shall make no law . . . abridging the freedom of 

speech, or of the press. ..." 

For the first time in its history the Court was 

required to make a decision squarely on the constitutional 

issue of freedom of political utterance. Lacking a 

•^•Schenck v. United States. 249 U. S. 47 (1919)* 

1 
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precedent, the Court was forced to establish one. While the 

precise nature of that precedent has often been misunder

stood and misinterpreted, in affirming Schenck*s conviction, 

the Court clearly acknowledged the right of Congress to 

abridge freedom of speech and press under certain circum

stances. What those circumstances should be has been the 

center of controversy ever since, a controversy which has 

focused on the formula enunciated by Justice Holmes in the 

Courts unanimous decision. Acknowledging that utterance 

cannot be entirely free at all times, Holmes said: 

The question in every case is whether the words 
used are used in such circumstances and are of 
such a nature as to create a clear and present 
danger that they will bring about the sub
stantive evils that Congress has a right to 
prevent. It is a question of proximity and 
degree.1 

Although the clear and present danger formula has 

been generally regarded as a libertarian achievement, the 

extent of the achievement must be measured by its impact 

on constitutional law. Most scholars have tended to regard 

the formula*s influence as salutary.2 When disturbed by 

judicial tolerance of restrictive legislation, they have 

1Ibid., at 52. 

2Martin Shapiro, Freedom of Speech; The Supreme 
Court and Judicial Review (Englewood Cliffs, N. J.: Prentice-
Hall, 1966 K pp. 101, 135; Zechariah Chafee, Jr., The Blessings 
of Liberty (Philadelphia: J. B. Lippincott Company, 1956J» 
p. 70; Wallace Mendelson, "Clear and Present Danger from 
Schenck to Dennis," 52 Columbia Law Review (March, 1952), 317* 



reserved their criticism for the Court*s subsequent failures 

to honor the formula in the spirit in which it was intended. 

Illustrative of this esteem for the Schenck decision is 

Professor Chafee's assertion that "at last the First Amend

ment had been given an authoritative interpretation by the 

Supreme Court. 

On the other hand, some critics have questioned 

whether the First Amendment was in need of interpretation.^ 

Unlike many constitutional provisions, its strictures are 

stated in unequivocal terms, and Holmes^ interpretation, 

however informative, has proved to be the first rather than 

the last word in the controversy over the meaning of the 

First Amendment1s guarantees. 

At issue in Schenck was the conflict between 

freedom of political expression and national security in 

wartime. That the formula was intended to be applicable 

only in such an emergency was clearly indicated in this 

passage: 

When a nation is at war many things that might be 
said in time of peace are such a hindrance to its 
efforts that their utterance will not be endured so 

"'"Chafee, op. cit., p. 70. 

2 Thomas I. Emerson, Toward a General Theory of the 
First Amendment (New York: Random House. 1966J, pp. 51-53; 
Alexander Meikleiohn, Political Freedom (New York: Harper 
& Brothers, I960;, p. 45* 
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long as men fight and that no Court could re
gard them as protected by any Constitutional 
right.1 

Therefore, in determining the formula's influence 

on constitutional law, a distinction must be made between 

its use in cases for which it was designed and its applica

tion when internal security was not at issue. In this 

study priority will be given to those cases entailing the 

realization of Holmes's attempt to establish boundaries for 

political dissent in wartime or a similar national emergency. 

Such priority is based on the assumption that the most severe 

test of constitutional guarantees arises from the stress and 

emotionalism engendered by crisis, when momentary hysteria 

threatens to prevail over the rationalism of ordinary times.2 

After its initial enunciation Holmes never succeeded 

in having the formula accepted by a majority during the re

mainder of his tenure on the Court. Only after his death 

was it applied as the ratio decidendi in several cases, 

most of them unrelated to national security. 

Clear and present danger has since been distorted 

almost beyond recognition.3 Yet it survives, erroneously 

1249 U. S. 47, 52. 

p 
Benjamin Ginzburg, Rededication to Freedom (New York: 

Simon and Schuster, 1959), p. 158. 

3ln Dennis v. United States. 341 U. S. 494 (1951)• See 
George W. Spicer, The Supreme Court and Fraidamental Freedoms 
(New York: Appleton-Century-Crofts, 1959J, p. 153• 
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regarded by many as the rule of law governing free speech,^ 

wistfully embraced by some as the ultimate attainable 

standard,^ and bitterly condemned by others as the opening 

wedge in the restriction of free utterance,3 or, at the 

opposite pole, as being too permissive to afford adequate 

protection against the propagation of immoral or seditious 

doctrines.^ 

This attitudinal diversity itself suggests that the 

formula is far more susceptible to interpretation than the 

unequivocal statement it was designed to interpret. Al

though it has been invoked to reverse convictions of those 

whose utterances were merely unorthodox, it has also been 

used as a rationale for sustaining convictions of those 

whose opinions were both deplored and feared.5 if the 

latter cases were departures from the intent of the 

formula*s creator, as many have contended and he himself 

^•John P. Roche, Courts and Rights: The American 
Judiciary in Action (New York: Random House, 1963), 
p. 72; Edward Dumbauld, The Bill of Rights: And What It 
Means Today (Norman, Okla.: University of Oklahoma Press, 
1$5?J, p. 117. 

2Shapiro, ojd. cit.. pp. 122, 128, 135. 

^Meiklejohn, 0£. cit.. pp. 44-45. 

Walter F. Berns, Freedom. Virtue and the First 
Amendment (Chicago: Henry Regnery, 1965), p. 219. 

5lbid., p. 55 .  
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indicated in two dissenting opinions,"1" this scarcely con

stitutes a defense of the formula's efficacy; it merely 

confirms the dynamics of constitutional law. 

No doctrine in constitutional law is immune from 

interpretive deviation arising from social, economic, and 

political change. The formula itself was designed to 

correct the First Amendment's apparent inadequacy at times 

when total permissiveness might pose a threat to orderly 

government. The boundaries of allowable political ut

terance have been set at the rather nebulous point where 

such utterance may conflict with the demands of internal 

security. 

The controversy over current interpretation of the 

First Amendment focuses on the question of whether it 

should be construed on the basis of a particular guiding 

principle—absolute freedom of expression or clear and 

present danger and/or the preferred position—or by a 

pragmatic case-by-case balancing of society's interest in 

free utterance against its need for security. This raises 

the larger question: YJhat is the relationship between free 

expression and democracy? The answer would obviously be 

incomplete if it were sought solely in an evaluation of the 

formula's influence on constitutional law. The alternatives 

•^In Abrams v. United States. 250, U. S. 6l6 (1919) 
and Gitlow v. New York. 268 U. S. 652 (1925). 
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to the clear and present danger doctrine must be assessed 

in an effort to determine how the First Amendment's 

provisions for free political utterance should be con

strued if they are to satisfy the requirements of con

temporary American society. 

As Justice Holmes noted, American democracy began 

as an experiment and continues to be an experiment.^ Its 

success must ultimately rest on how fully Americans are 

committed to the democratic principles they profess. This 

commitment demands complete confidence in the efficacy of 

those principles. The security of democracy against com

peting ideologies lies, not in the formulation of a 

theoretical model, but in its actual practice. 

This then is a study of the function of political 

utterance in a free society, and its conclusions will be 

based on the experience of the American experiment with the 

First Amendment. Constitutional law has been chosen as the 

vehicle of this inquiry because the legal system reflects 

the paramount values of the society it regulates.^ its 

position at the pinnacle of the American legal hierarchy 

permits the Supreme Court to give those values their most 

"'"Dissenting in Abrams v. United States. 250 U. S. 
616, 630 (1919). 

^Wolfgang Friedmann, The Changing Structure of 
International Law (New York: Columbia University Press, 
1964), p. 3. 



authoritative expression. As the court of last resort on 

constitutional issues, it can expand or contract the 

boundaries of free political expression and has done both 

in recent years. The Court*s varying interpretations of 

the First Amendment have determined which political 

utterances are punishable and which must be tolerated. 

The clear and present danger formula represented 

the first attempt by the Court to modify the First Amend

ment by conciliating the conflicting demands of free 

speech and internal security. Moreover, it is still widely 

regarded as the ideal solution, and its influence, whether 

salutary or detrimental, has remained formidable through 

its presence in all discussion of free expression. Since 

it is not my intention in this study to explore every 

aspect of free utterance, an approach based on the formula* 

influence on constitutional law establishes a framework for 

the central problem: How must the First Amendment be 

interpreted to provide security for American democratic 

institutions? This approach eliminates such areas as 

loyalty oaths, congressional investigations, fighting words 

obscenity, and slander and libel. Although many of the 

cases in these excluded areas may have some tangential 

relevance to the central problem, consideration of them 

could add nothing substantially illuminating to an inquiry 

into the compatibility of political dissent with internal 
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security. Therefore, the scope will be confined to the 

issues raised in the Schenck decision and reviewed at con-

siberably greater length in subsequent decisions. 

Since change is a condition of all life and the 

concept of self-government has changed no less drastically 

than most of the other ideas prevalent in 17^9» the in

tentions of the First Amendments framers would appear to 

be irrelevant to current interpretation and application. 

However, their intentions-were shaped by the needs of the 

time, and there is no reason to postulate that, were they 

suddenly thrust into the modern era, they would be any 

less responsive to contemporary conditions and knowledge 

than they were in their own era. Democratic theory is not 

rooted in a cluster of static concepts. It has been 

developed in a gradual progression, and only in the latter 

stages of its evolution was freedom of political utterance 

integrated into the theory and considered vital to its 

application. Freedom of utterance could have no significance 

until the conceptualization of popular sovereignty, majority 

rule, and political equality had matured. Therefore, a 

brief survey of the development of free expression is 

essential to provide the context for current interpretation 

of the First Amendment*s guarantees. This, in turn, will 

provide the basis for conclusions on how free political 
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utterance must be to satisfy most fully the needs of 

American democracy in the modern world. 

So much has been written on the clear and present 

danger formula, test, rule, doctrine, or what have you, 

that there would seem to be scant need for an addition to 

the literature. However, what has been written has been 

largely confined either to short journal articles on 

particular aspects of the subject or to general treatment 

within larger works on civil liberties or constitutional 

law. New cases and fluctuating political conditions have 

reduced the relevance of most of the journal articles, 

while the treatment in many of the larger works suffers 

from superficiality and erroneous interpretations both of 

the formula itself and its status in constitutional law.^ 

Nevertheless, it would be cavalier indeed to dis

miss all previous efforts with a few disdainful adjectives. 

Several works offer meaningful contributions and must 

be considered indispensable to the study of free expres

sion in general. Thomas Emerson, in Toward a General 

Theory of the First Amendment.^ has proposed a fundamental 

reevaluation of the First Amendment in terms of democratic 

•'•For example, Shapiro, o£. cit., p. has suggested 
that the formula was a "reaction to the bad tendency test which 
was used in most American jurisdictions and was supposedly 
carried over from the English law of seditious libel." This 
ignores the fact that the Schenck case, to which the formula 
owes its origin, was decided on precisely the bad tendency 
test against which the formula was supposedly directed. 

o 
Emerson, 0£. cit., supra, p. 3» n. 2. 
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theory, stressing the relationship between the individual 

and society. Zechariah Chafeefs survey of free speech in 

the United States is the most exhaustive treatment of the 

subject prior to 1941, although his analysis is flawed at 

times by excessive partiality for Justice Holmes and the 

formula.-1- In Political Freedom.2 Alexander Meiklejohn 

has presented a persuasive polemic in favor of the absolute 

position. Martin Shapiro has suggested an approach based 

on "political prudence," which is defined as an "intermediate 

level" between the actual and the normative and is demanded 

by the current lack of philosophical agreement on the 

normative.^ Although failing to indicate how such a level 

may be attained or to justify the significance of its attain

ment, he has presented a thorough discussion of constitu

tional cases involving free speech and a sturdy defense of 

the formula's current applicability to constitutional law. 

Prefacing a painstaking examination of free-speech 

cases, Walter Berns has objected to the notion that freedom 

is a natural right and takes the position that it must be 

restricted until man achieves the state of excellence re

quired to use it wisely.^ Edward Hudon, in Freedom of 

"^Zechariah Chafee, Jr., Free Speech in the United 
States (Cambridge, Mass.: Harvard University Press, l94l)» 

2Meiklejohn, 0£. cit., supra, p. 3, n. 2. 

^Shapiro, o£. cit.. p. 47. 

^"Berns, 0£. cit.. pp. xv-xvi, 20. 
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Speech and Press in Americahas delved into the origins 

of freedom of expression in the United States and proceeded 

to a scholarly analysis of the major cases in the area. 

Milton Konvitz has devoted much attention and several books 

to the liberties protected by the Bill of Rights. In 

Fundamental Liberties of a Free People.^ he has analyzed 

the formula at length and in depth. The origin of Justice 

Holmes's devotion to free utterance has been questioned by 

Samuel Konefsky in The Legacy of Holmes and Brandeis.3 

Substantial evidence is offered to support the contention 

that Holmes was won over to libertarianism through the 

influence of Brandeis, and the free-utterance opinions of 

both justices are subjected to penetrating analysis. 

In view of the plethora of literature on the subject 

some duplication would appear to be inevitable. Indeed, the 

prospect of breaking new ground in an area so extensively 

plowed might well seem unpromising and an attempt to do so 

presumptuous. However, the approach in this study is 

somewhat novel in its attempted integration of the theory 

^Edward G. Hudon, Freedom of Speech and Press in 
America (Washington, D. C.: Public Affairs Press, 1963)• 

2 
Milton R. Konvitz, Fundamental Liberties of a jfe*ee 

People: Religion. Speech. Press. Assembly (Ithaca. N. Y.s 
Cornell University Press, 1957). 

^Samuel J. Konefsky, The Legacy of Holmes and 
Brandeis; A Study in the Influence of Ideas (New York: 
Collier Books, 19olJ. " 



of free political expression with the most significant 

constitutional litigation on the issue. Chapter II 

represents an attempt to show how freedom of political 

utterance became an integral part of democratic theory. 

In Chapter III the intentions of the framers of the First 

Amendment are examined in an effort to relate them to the 

developing theory of free political utterance rather than, 

as in most of the literature, to use the framers1 intentions 

to lend authority to a preferred interpretation of the Amend

ment. We have more to learn from the framers* application 

than from their diverse and sometimes obscure intentions. 

Our preoccupation should be less with how the framers 

responded to the need for unity in the young republic and 

more with how we must respond to the exigencies of our own 

times. 

The latter preoccupation is the subject of the con

cluding chapter, which ventures a pragmatic analysis of the 

relationship between free speech and national security in 

terms of the current needs of American democracy. In his 

proposed new theoretical approach to the First Amendment, 

Professor Emerson also seeks to determine what its meaning 

should be in light of contemporary needs, but this is done 

on a broad theoretical level. The emphasis here will be on 

detailed analysis of the relevant constitutional litigation 

in terms of the practicality of the clear and danger formula 
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and its proposed alternatives. The constitutional con

troversy over free utterance which began with the Schenck 

decision has been inflamed by fear of giving free rein to 

the expression of an ideology which strikes at the roots of 

our political system. Thus, where free discussion appears 

to conflict with self-preservation, our devotion to freedom 

meets its most exacting test. But is the conflict real or 

illusory? 

Our experience during the past fifty years does 

provide considerable evidence both of the nature of the 

threat to security posed by utterance and the logical effect 

of suppression. My purpose is not to develop a theory but 

to determine on the basis of that experience which of the 

doctrines already advanced can provide the most pragmatic 

means of realizing the objectives of American democracy. 

Since the clear and present danger formula was 

first enunciated, the Supreme Court has used a great variety 

of criteria for deciding cases in which political utterance 

was deemed a threat to national security. It seems quite 

clear that these criteria have fluctuated with the changing 

personnel on the Court and with the pressures of public 

emotionalism. This seesawing of judicial opinion would seem 

to defeat the purpose of written constitutional guarantees. 

A specific legal doctrine of political utterance is essential 



if those guarantees are to transcend momentary hysteria and 

prejudice. Such a doctrine must apply in practice a theory 

of political utterance which is most consistent with our 

democratic aims and with the pragmatic necessities of the 

era in which we seek to achieve them. 



CHAPTER II 

THE ORIGINS OF FREEDOM OF UTTERANCE IN THEORY AND PRACTICE 

Freedom of utterance has no relevance unless an indi

vidual has ideas which he seeks to express. Expression be

comes political when it is directed at influencing decisions 

on public policy. When political utterance takes the form 

of challenging established authority, it is subject to sup

pression and punishment unless such expressions are specif

ically protected by law. In societies in which religious 

and secular authority are not clearly distinguished, 

religious and political freedom are also indistinguishable, 

and the demand for one is equivalent to a demand for the 

other. 

Since separation of church and state is a relatively 

recent phenomenon, we must look for the origin of freedom of 

political utterance in the struggle against ecclesiastical 

authority during the Reformation. The tendency to equate 

religious and political utterance was still in evidence in 

the United States in 17^9, when, although they were dis

tinguished, both were accorded protection by the same 

constitutional amendment. 

16 
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In modern democratic society, the individuals 

right to express his opinions on public policy is justified 

by the need to adapt political decisions to rapid changes 

both within the society itself and in its global environment. 

The notion that full discussion of political issues is 

essential to prevent stagnation and possible destruction has 

been the culmination of the extremely slow evolution of 

freedom of utterance both in theory and practice. The 

evolutionary process necessarily had to begin with a con

ceptualization of freedom itself and to proceed from emerg

ing concepts of the purpose of government, the nature of 

authority, and the function of law. 

Freedom could have no meaning until man became aware 

of his uniqueness as an individual, for only this awareness 

could give purpose to its expression. Freedom could not be 

exercised until some limits were imposed on authority and 

codified legal rules were recognized as the means of impos

ing such limitations. Similarly, freedom could have no 

direction until government was endowed with the purpose of 

providing for the welfare of the members of the society 

over which it exercised authority. 

In the earliest civilized societies indivisible 

authority was vested in absolute rulers who were believed to 

be gods or divinely ordained to rule. The sole function of 

this authoritarian government was to provide security against 
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internal strife and external aggression. Such law as ex

isted was merely the king*s will. Consciousness of dif

ferences among individuals was inchoate in the absence of 

criteria for distinguishing one from another. Freedom was 

an undeveloped concept having no meaning other than lack of 

physical restraint. 

Freedom began to acquire meaning when consciousness 

of individuality was awakened by increasing occupational 

diversity and the growing accessibility of learning. These 

trends were firmly established by the time the Greeks attained 

ascendancy in the ancient world and gave expression to individ

uality in the self-governing polis. Their emphasis on individ

ual development gave freedom a purpose, and the polis provided 

an environment amenable to its pursuit. 

In introducing self-government, the Greeks established 

the foundation for our modern conception of liberty. Their 

alternative to authoritarian rule was meaningful because 

when this initial form of democracy was actually practiced, 

governmental authority was restricted by law and political 

decisions were made by the majority of eligible voters in 

complete equality. In addition, their belief that the 

purpose of the state was to provide the good life for its 

citizens greatly enlarged the range of political decision

making and provided a rationale for the utmost development 

of the individual*s capacities. 
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Although the Greeks, in their theory and sporadic 

practice of democracy, provided most of the essentials for 

freedom of political utterance, one fundamental element was 

lacking. For all their emphasis on individualism they did 

not conceive of liberty as an individual right, nor did 

they believe the individual had any rights vis-a-vis the 

all-embracing polis. For this reason their conception of 

political equality was limited. Only free native-born 

adult males were eligible for political participation, and 

even they were not free to challenge the fundamental premises 

of the polis, as the fate of Socrates attests. 

After the decline of the polis the Greeks* rudimentary 

practice of political equality was enlarged upon in theory by 

the Stoic doctrine of the brotherhood of all men and women. 

They advocated equality so complete that it extended to the 

abolition of slavery. The Christians translated these beliefs 

into their doctrine of equality before God, but this equality 

was reserved for the heavenly city. There was no implication 

of social or political equality in the terrestrial city. 

Until the Reformation freedom of utterance was not 

a recognizable problem. Outspoken critics of established 

authority, either ecclesiastical or temporal, were summarily 

punished. Even the successful defiance of papal authority 

by Luther and Calvin did not yield any immediate increment 

for freedom, since neither acknowledged the right of others 

to challenge the existing order. 
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Nevertheless, in originating as a revolt against 

papal authority, Protestantism eventually led to the 

weakening of all ecclesiastical authority despite the 

radical departure from its founders' intentions that this 

fruition represented.-*- In Luther's time the Anabaptists 

were already electing their own clergy in accordance with 

their doctrine of a "free church in a free state."2 

The questioning of ecclesiastical authority was 

soon transferred to the political sphere. Writing under 

the name of Junius Brutus, a French Huguenot was the first 

theorist to formulate a theory of inalienable rights. In 

Vindiciae contra Tvrannos. written in 1579, he contended 

that kings and magistrates alike derived their authority 

from the people and emphasized responsible rule, rational 

consent, justice, and individual rights as opposed to the 

traditional concept of unquestioning obedience to established 

authority.^ 

With the emergence of the centralized monarchies in 

western Europe the god-king was temporarily resuscitated 

through the dogma of divine right. In justifying absolute 

rule, Hobbes conceived the social contract as the means 

^Herbert J. Muller, Freedom in the Western World: 
From the Dark Ages to the Rise of Democracy (New York: 
Harper & Row, 1963), P» 152. 

2Ibid.. p. 157. 

^Ibid.. pp. 167-68. 
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by which men escaped from the stultifying anarchy of the 

state of nature into an ordered society. While his acknowl

edgment of popular sovereignty was a rejection of the divine-

right theories of Filmer and James I, he contended that for 

government to fulfill its single purpose of providing in

ternal order and protection from external aggression au

thority must remain indivisible and be ceded to the ruler, 

who would continue to exercise it so long as he fulfilled 

his contractual obligation. Apart from its recognition of 

consent, Hobbesfs contractual theory morely reinforced the 

traditional assumption that the individual's role in society 

lay solely in the performance of his duties and obligations 

to the state. The single right retained by the individual 

was that of preserving his own life. 

Locke utilized the contract device to ensure the 

preservation of two additional "natural" rights—liberty 

and property. His view of man as basically good was a 

refutation of the necessity for rigid authoritarian rule, 

which was claimed by Hobbes on the ground of natural human 

depravity. Locke argued that in the state of nature each 

individual was his own law-enforcing authority; therefore, 

the transfer of this authority to society would be irrational 

unless freedom of person and the right to acquire property 

were retained by the individual. Equally irrational would 

be the surrender of natural equality, the equal right to 
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freedom, to the arbitrary will of a ruler. Hence, the con

tractual agreement must logically include the proviso that 

natural rights and equality would be protected by positive 

law, which is not so much a limitation on the individual as 

the direction of "a free and intelligent agent to his 

proper interest" and merely prescribes for the general 

welfare with the ultimate purpose of preserving and enlarg

ing freedom. 

Locke believed the end of government to be the good 

of mankind, and to that end men need surrender but two of the 

powers they exercised in their natura^ state: the freedom 

to take measures for preservation of themselves and others 

and the power to punish transgressors of the law of nature. 

Governmental authority then must be limited to the fulfill

ment of the purposes for which it was created and could not 

be wholly vested in a single individual, since implicit in 

the exercise of absolute power is the intent of the ruler to 

enslave the ruled. 

Locke*s conception of equality was limited by his 

obsession with property rights. He excluded slaves from 

civil society because they were propertyless. Laws were to 

be made in accordance with the will of the majority of 

propertyholders. Liberty was not conceived as the freedom 

^•John Locke, The Second Treatise of Government, ed. 
Thomas P. Peardon (Indianapolis: Bobbs-Merrill Company, 
1952), p. 76. 
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for everyone to do as he wished but simply as the individuals 

right to dispose of his person and property as he saw fit 

within the confines of the law. Despite his deification of 

natural rights Locke made no specific recommendations in 

his Second Treatise for protecting them. Nor did he go much 

further in "A Letter Concerning Toleration," although he did 

conclude that "the sum of all we drive at is that every man 

may enjoy the same rights that are granted to others."-*- His 

chief concern here was with religious liberty and the separa

tion of church and state, and he did plead for virtually com

plete freedom to profess or preach religious opinions for all 

but atheists and those whose faith included allegiance to an 

external political authority. While granting that the 

citizen should not obey laws which conflict with his con

science, Locke hastened to add that in doing so he must be 

prepared to accept punishment for his disobedience.2 

Milton, who also excluded atheists and Catholics 

from his scheme of toleration, was less bound by consider

ations of property and more concerned with delineating free

dom of utterance than was Locke. In denouncing the censor

ship law of 1643 as an obstacle to learning both present and 

future, Milton wrote, in the unlicensed Areopagitica. that a 

•^-John Locke, Treatise of Civil Government and A Letter 
Concerning Toleration (New York; Appleton-Century-Crofts, 
1937J, p. 217. 

2Ibid.. p. 208. 



book is the living expression of its creator's intellect 

and "he who destroys a good book, kills reason itself."! 

He argued that man is endowed with reason to enable him to 

choose good over evil and that knowledge of evil is a 

prerequisite for the making of a rational choice. Truth 

can be confirmed only through "the scanning of error."2 

Furthermore, censorship is demeaning to the nation since 

it denotes a lack of trust in the citizenry. Its inevi

table effect is to induce conformity and lack of interest 

in learning, thus stifling the intellectual pursuits by 

which faith and knowledge are stimulated. Truth is man's 

"richest merchandise," and each man is obligated to arrive 

at his own truths, not those of others. Milton added the 

pragmatic objection that the censor would have to be 

possessed of a super-intellect in order to perform his 

function without committing injustice, whereas he was more 

likely to be "ignorant, imperious, and remiss, or basely 

pecuniary."3 

Milton excluded advocacy of "Popery and open super

stition" and "that also which is impious or evil absolutely 

against faith or manners" from freedom of utterance. 

!john Milton, Areopagitica and Other Tracts (Boston 
Beacon Press, 1951), p. 7. 

2Ibid., pp. 20-22. 

3Ibid., pp. 34-35. 



However, if in practice he would have restricted freedom to 

the expression of "neighboring differences," even that was 

a higher degree of libertarianism than was prevalent at the 

time. His unwillingness to permit total freedom of ex

pression is less significant than the theoretical formula

tion he provided for future application in a more favorable 

political and cultural environment. To succumb to the 

temptation of evaluating Milton*s or Lockefs restrained 

libertarianism by modern standards is to ignore the 

evolutionary process through which those standards have 

been gradually erected. Milton's most often quoted exhor

tation—"Give me the liberty to know, to utter, and to 

argue freely according to conscience, above all 

liberties"-'-—was the embryonic statement of the social 

value of free political utterance. Subsequent recognition 

of this freedom as the foundation of all liberty has not, 

however, assured its application far beyond the toleration 

of "neighboring differences." 

In their struggle against the autocratic Stuart 

kings the English middle class sought freedom of person, 

conscience, and parliamentary elections. Neither the 

Petition of Right in 162S nor the Bill of Rights of 1689 

attempted to exact a general freedom of utterance, although 

the latter stipulated freedom of discussion in Parliament. 

^Ibid., p. 60. 
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The anti-royalists1 most insistent demand was for the 

abolition of rule by regal fiat and its replacement by the 

rule of law. Only a small minority, the Levellers, demanded 

equality of suffrage as well as equal protection of the law 

and asserted that the principal function of government was 

to protect menfs natural and inalienable rights against 

tyranny from any source.^ These radical prescriptions were 

disregarded by the Puritans when they overthrew Charles I 

and instituted the short-lived Commonwealth, which began as 

a republic and ended in dictatorial rule which was more 

authoritarian than that of the deposed king.̂  This con

summation was facilitated by the Puritans1 conception of 

the function of law primarily as a protection against 

arbitrary confiscation of property by the ruler in con

trast to the Greek view of law as a preventive of arbitrary 

governmental action of any kind. The religious freedom 

they had presumably fought for was intended only for them

selves. Their Calvinist orthodoxy precluded a broader 

interpretation of liberty. 

The Puritans who fled to America to escape the 

persecution of the Stuarts were equally reluctant to 

tolerate deviations from orthodoxy. The rigidity prevalent 

•^Muller, 0£. cit.. pp. 29&-99 

^Ibid., p. 301. 
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in the Massachusetts Bay Colony was best exemplified by the 

banishment of Anne Hutchinson in I63S for preaching that 

each Christian had "a share in Godfs divinity through 

personal revelation.In making salvation attainable 

without clerical intercession, this heresy, which Luther 

had once uttered in a heedless moment, was intolerable to 

the theocratic elect of the community. 

Mrs. Hutchinson^ preaching transferred to America 

the doctrinal conflict between the rigidly Calvinist 

Presbyterians and the Congregationalists in England. The 

Congregationalists1 belief in the individuals responsi

bility for his own faith and in the priesthood of all who 

are baptized fostered the growth of the principles of 

equality, religious freedom, and individualism.2 They re

garded their congregations as voluntary associations in 

which discussion must be free and equally open to all 

members.^ Those who found the clergy too autocratic 

seceded and formed new congregations, a prerogative which 

was soon exercised in Puritan New England, where written 

covenants established the organizational bases for the 

^-Harvey Wish, Society and Thought in Early America 
(New York: Longmans, Green and Company, 1950), Vol. I, 
p. 3#* 

^Jacob M. Jacobson, Development of American Political 
Thought. ed. Thornton Anderson (New York: Appleton-Century-
Crofts, 1961), p. 45. 

%'iuller, 0£. cit.. p. 296. 
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individual congregations and the precedential basis for the 

American tradition of written constitutions. 

In the Mayflower Compact, the progenitor of this 

long line of written documents, the signers covenanted and 

combined themselves "together into a civil Body Politick" 

for their "better Ordering and Preservation" and agreed to 

enact "just and equal Laws ... for the general Good of 

the Colony."^ Only 41 of the 149 passengers signed the 

Compact. Although the founders of Plymouth were Separatist 

Congregationalists and were more tolerant of Anglicans than 

were the non-Separatists of Boston and Salem, the equality 

promised in the Compact was confined to the signers, the 

"orthodox freemen" who alone were given the franchise.^ 

The first covenant to provide a specific political 

as well as religious organization was the Fundamental Orders 

of Connecticut in 1639. This was joined in by the emigrants 

from Massachusetts who, led by Thomas Hooker, settled in 

Hartford, Windsor, and Wethersfield on the Connecticut 

River. Although the importance of this document has been 

exaggerated, it was unique in providing for the election of 

all officials and the enfranchisement of all freemen. There 

was also a reference to "liberty of speech," but this 

Richard L. Perry (ed.), Sources of Our Liberties 
(New York: McGraw-Hill Book Company, 1964), p. 60. 

%ish, o£. cit., pp. 27, 29. 
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pertained to the governor's conduct of debate in the General 

Court.1 

Two years later, in the Massachusetts Body of 

Liberties, the notion of written constitutional limitations 

on government received greater impetus. This document con

tained the first significant statement on freedom of 

utterance. 

It is and shall be the libertie of any member 
or members of any Court, Councell or Civill Assembly 
in cases of makeing or executing any order or law, 
that properlie concerne religion, or any cause 
capitall, or warres, or Subscription to any publique 
Articles or Remonstrance, in case they cannot in 
Judgement and conscience consent to that way the 
Major vote or suffrage goes, to make their contra 
Remonstrance or protestation in speech or writeing, 
and upon request to have their dissent recorded in 
the Rolles of that Court. So it be done Chris-
tianlie and respectively for the manner. And their 
dissent onely be entered without the reasons thereof, 
for the avoiding of tediousness.2 

. Roger Williams, who was a far more subversive in

fluence than Anne Hutchinson, clashed with the theocrats of 

Boston soon after his arrival in 1631, principally because 

of his advocacy of complete separation of church and state 

as well as freedom of conscience. After a brief sojourn in 

Plymouth, where his radicalism became too extreme even for 

the Separatists, he moved to Salem, from which he was 

banished in 1636. Accompanied by a few members of his 

^•Perry, 0£. cit., pp. 115-24. 

2Ibid., p. 156. 
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congregation, he settled in Providence, where he put into 

practice his Leveller beliefs in the democratization of 

political as well as religious institutions.^ These tenets 

included: the magistrate is the servant of the people; the 

purpose of civil government is the general welfare; govern

ment is a human institution originating out of social 

necessity and based on mutual agreement to organize the com

monwealth according to nature, reason, justice, and ex

pediency, with the implicit assumption of political 

equality; government must be sufficiently flexible to 

adapt to changing conditions; freely arrived at arbitra

tion and compromise, rather than coercively imposed au

thority, are the only acceptable political methods.^ 

These principles formed the basis for self-government and 

religious disestablishment in Rhode Island, which became 

the Mecca of freedom in America. 

Another contributor to what came to be recognized 

as self-evident truths was John Wise of Ipswich, who de

rived his theory of natural rights from Pufendorf and 

argued that unless government provides man with liberty he 

enslaves himself by submitting to its Pule. In A Vindication 

^•Ibid., pp. 164-65. 

o 
Vernon L. Parrington, Main Currents in American 

Thought: An Interpretation of American Literature from the 
Beginnings to 1920 (New York: Harcourt, Brace and Company, 
1930), Vol. I, pp. 63-69; Jacobson, o£. cit., pp. 47-4#. 



of the Government of New England Churches, published in 

1717, Wise concluded that representative democracy is the 

only form of government capable of realizing God's in

tentions for mankind, "for certainly if Christ has settled 

any form of power in his church, he has done it for his 

church's safety and for the benefit of every member." 

Democracy alone of all the available alternatives could 

satisfy the political requirements of man's natural 

equality, which Wise found manifest in such common human 

qualities as ability to reason, need for the esteem of his 

fellows, and physical composition. 

We all owe our existence to the same method of 
propagation. The noblest mortal, in his entrance 
onto the stage of life, is not distinguished by 
any pomp or of passage from the lowest of man
kind; and our life hastens to the same general 
mark: death observes no ceremony, but knocks as 
loud at the barriers of the Court as at the door 
of the cottage. 

Political authority must, therefore, be exercised "for the 

common and particular good of every member." Implicit in 

democracy is the principle that "every man hath the 

privilege of freely to deliver his opinion concerning the 

common affairs."! As Perry Miller has noted, John Wise 

^"Perry Miller (ed.), The American Puritans; Their 
Prose and Poetry (Garden City, New York: Doubleday and 
Company, 1956J, pp. 122-137. 
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"was the first (and in the colonial period the only) one to 

draw into explicit utterance the democratic tendency inherent 

in the Congregational polity. ""*• 

This coupling of religious with political thought, 

typical throughout the colonial period, was inevitable in a 

society dominated by Calvin*s dogma of rule by the spirit

ually elect of the community, with little distinction between 

civil and ecclesiastical authority. At the outbreak of the 

Revolution nine of the colonies still had established 

churches in the sense either of official designation or the 

granting of special privileges which were denied to other 

sects.^ Apart from a few oases of liberty, Catholics, 

Quakers, Baptists, and Levellers, to say nothing of 

atheists, were not only discriminated against but sub

jected to severe, and often cruel and inhumane punishment. 

They were fined, pilloried, whipped, banished, and even 

hanged.-^ Under these circumstances freedom of political 

utterance was inextricably entwined with freedom of 

religion and separation of church and state. 

The close association of religion with utterance 

was particularly marked with respect to the press. 

1Ibid., p. 121. 

2Perry, 0£. cit.. pp. 167-65. 

3 See Brooks Adams, The Emancipation of Massachusetts; 
Tha Dream and the Reality (Boston: Houghton Mifflin Company, 
1962), chaps. 4-#> for numerous examples. 
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A spirit of intolerance bred out of religious 
issues was the basis for press censorship in 
England long before the colonies were settled. 
When the printing industry was in its infancy, 
practically all books were religious works. 
Without complete freedom of religion, there
fore, it was impossible to have a free press.1 

Roger Williams_!_ extreme radicalism was evident in 

the provision for religious liberty contained in the Charter 

of Rhode Island and Providence Plantations, which, with the 

help of the colony*s English agent, he succeeded in extract

ing from Charles II in 1663. Charles saw fit and ordered: 

That our royall will and pleasure is, that noe 
person within the sayd colonye, at any tyme here
after, shall bee in any wise molested, punished, 
disquieted, or called in question, for any dif
ferences in opinione in matters of religion, and 
doe not actually disturb the civil peace of our 
sayd colony; but that all and everye person and 
persons may, from tyme to tyme, and at all tymes 
hereafter, freelye and fullye hav and enjoye his 
and theire own judgments and consciences, in 
matters of religious concernments, throughout the 
tract of lande hereafter mentioned. . . .2 

Although it was antedated by the Maryland Toleration Act of 

1649 as the first colonial document providing religious 

liberty, the latter guaranteed free exercise only to those 

"professing to believe in Jesus Christ."3 in the rash of 

^Robert A. Rutland, The Birth of the Bill of Rights 
(New York: Collier Books, 1962), p. 16. 

p 
Perry, o£. cit., p. 170. 

•^Zechariah Chafee, Jr. (ed.), Documents on Funda
mental Human Rights: The Anglo-American Tradition (Newfork 
Atheneum, 1963JV Vol. I, p. 134. 



state constitutions promulgated immediately after the 

Declaration of Independence, religious freedom was guar

anteed to Christians or to believers in a supreme being, 

but in no case was the provision as sweeping as that con

tained in the Rhode Island Charter. The first equivalent 

guarantee appeared in the First Amendment of the United 

States Constitution, and that was not immediately applicable 

to the states. 

The most noteworthy exception to the amalgamation of 

free utterance with religious freedom occurred in 1735 with 

the trial of John Peter Zenger for the British common-law 

crime of seditious libel. Zenger had utilized his news

paper, the New York Weekly Journal, for bitter attacks on 

the policies of the colony's royal governor, particularly 

for his peremptory removal of the chief justice. Although 

the licensing law, which had aroused Milton's libertarian 

ire, had been abolished by Parliament in 1695» publications 

found to be seditious were subject to severe punishment 

under the common law, which stipulated that the jury's 

authority was confined to determining the fact of publica

tion. Determination of whether the publication constituted 

seditious libel was left to the judge, who, in the Zenger 

case, was Governor Cosby's carefully chosen replacement for 

the dismissed chief justice and hence was not receptive to 

the plea of truth as a defense. Despite the judge's ruling, 

Zenger's attorney urged the jury to base their verdict on 



their own knowledge of the truth of the published accusa

tions and won an acquittal. Zengerfs acquittal had no 

immediate effect on freedom of the press because the common 

law remained in effect, giving the trial judge the sole 

authority to decide whether a publication was seditious, 

and courts in America continued to punish seditious 

utterances.1 However, in demonstrating the deficiencies 

of the common law in the protection of political utterance, 

the implications of the Zenger case permeated the sub

sequent deliberations of constitution-makers, both state 

and national, and was doubtless the most significant single 

event to influence constitutional protection of the press. 

This was reflected in the Virginia Constitution of 

June 12, 1776, with the statement in Section 12 of its 

Bill of Rights "that the freedom of the press is one of 

the great bulwarks of liberty, and can never be restrained 

but by despotic governments.Section 16 asserted that 

"all men are equally entitled to the free exercise of 

religion, according to the dictates of conscience." Two 

months later the Pennsylvania Constitution, in its Declara

tion of Rights, guaranteed the civil rights of all who 

acknowledged "the being of a God." It declared "that the 

^"Perry, o£. cit., pp. 306-03. 

2Ibid., p. 312. 
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people have a right to freedom of speech, and of writing, 

and publishing their sentiments; therefore the freedom of 

the press ought not to be restrained." The concluding 

article was a provision for the rights of assembly and 

petition.1 

The Delaware Declaration of Rights appeared the 

following month, providing "equal rights and privileges in 

this state" for "all persons professing the Christian 

religion," the right to petition the legislature for redress 

of grievances, and that "the liberty of the press ought to 

be inviolably preserved."2 The provisions of Maryland's 

Declaration of Rights, in November, 1776, were similar to 

Delaware's with respect to religion, petition, and the 

press.3 In December, North Carolina followed Pennsylvania's 

example by including freedom of assembly in its Declaration 

of Rights. It referred to freedom of the press as "one of 

the great bulwarks of liberty," which should never be re

strained and asserted the "natural and unalienable right" 

of all men "to worship Almighty God according to the dictates 

of their consciences."4 

1Ibid. pp. 329-31. 

2Ibid., pp. 33$-40. 

^Ibid., pp. 347-50. 

4Ibid., p. 356. 
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Vermont, although it did not become a separate 

state until 1791, gave evidence to its claim to independence 

by drawing up a constitution in July, 1777• Its Declaration 

included the right to worship God as conscience directed and 

a provision for freedom of speech and press.^ Massachusetts 

enacted its constitution in 17&0 with a similar provision 

of freedom to worship God, an assertion of the rights of 

petition and peaceful assembly, and the statement that 

"the liberty of the press is essential to the security of 

freedom in a state" and should not "be restricted in this 

commonwealth.The last of the state constitutions to be 

adopted prior to the Constitutional Convention, New 

Hampshire's in 17&4, modeled its provisions for freedom of 

utterance on the Massachusetts Declaration of Rights.3 

The constitutions of New York, New Jersey, South 

Carolina, and Georgia, adopted during the period from 1776 

to 177$, did not contain separate bills of rights but 

provided varying degrees of religious freedom. Those of 

Georgia and South Carolina asserted the necessity for the 

inviolable preservation of freedom of the press.^ New 

York's Constitution was unique in refraining from reference 

1Ibid., pp. 355-56. 

2Ibid.. pp. 374-77. 

3Ibid.. pp. 3^2, 3S5. 

^•Ibid.. pp. 309-10. 



to God, Christianity, Jesus Christ, or a supreme being in 

its declaration that "the free exercise and enjoyment of 

religious profession and worship, without discrimination 

or preference, shall hereafter be allowed within this 

state to all mankind."! This represented the closest ap

proximation to the Rhode Island Charter*s unequivocal 

prohibition of discrimination or molestation for reasons 

of faith. Rhode Island and Connecticut chose to keep their 

liberal colonial charters in force rather than draw up 

constitutions.2 

The first article of five of the state bills of 

rights (Virginia, Pennsylvania, Vermont, Massachusetts, 

and New Hampshire) asserted that all men are born, or are 

by nature, equally free and independent and have the in

alienable rights of life, liberty, acquisition and protec

tion of property, and pursuit of happiness and safety. 

Although the colonists began the revolutionary era by in

sisting that they were simply demanding the rights of 

Englishmen, the natural rights and political equality 

claimed by these constitutions and the Declaration of 

Independence transcended the British tradition. Nowhere 

in British documents from the Magna Carta to the Bill of 

^"Chafee, Documents, p. 236. 

^Perry, 0£. cit., p. 310. 
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Rights of 16&9 was there any hint of natural rights or 

equality. These concepts were derived from Locke, but the 

American declarations of rights went beyond Locke in seek

ing to protect freedom of utterance and a broadened scope 

of religious liberty. 

In attempting to distinguish between natural rights 

and civil rights, Thomas Paine wrote: 

Natural rights are those which appertain to man in 
right of his existence. Of this kind are all the 
intellectual rights, or rights of the mind. . . . 
Civil rights are those which appertain to man in 
right of his being a member of society. 

Every civil right has for its foundation some 
natural right pre-existing in the individual, but 
to the enjoyment of which his individual power is 
not in all cases sufficiently competent. Of this 
kind are those which relate to security and protec
tion. 

From this short review it will be easy to dis
tinguish between that class of natural rights which 
man retains after entering into society and those 
which he throws into the common stock as a member 
of society. 

The natural rights which he retains are all 
those in which the power to execute is as perfect 
in the individual as the right itself. Among this 
class . . . are all the intellectual rights, or 
rights of the mind; consequently religion is one 
of these rights. 

The natural rights which are not retained are 
all those in which, though the right is perfect 
in the individual, the power to execute them is 
defective.1 

Thomas Paine, "Rights of Man," Common Sense and 
Other Political Writings, ed. Nelson F. Atkins (In-
dianapolis: Bobbs-Merrill Company, 1953)* PP* S4-&5* 



Paine went on to conclude that each civil right is the out

growth of a natural right, "a natural right exchanged," and 

the authority thus ceded to society cannot be utilized to 

curtail the natural rights retained by the individual. 

The protection afforded intellectual rights by this 

formulation would be adequate if only the freedom of each 

individual to think as he pleases were at stake, but such 

freedom is meaningless to the individual who lives in 

society unless his thoughts can be expressed. Living in 

total isolation in a mythical state of nature, the indi

vidual can practice his beliefs in complete freedom. Once 

he associates with others, however, expressions of his 

religious or political convictions may conflict with the 

beliefs of other members of the community and may be sub

jected to restraint by the dominant group, as indeed they 

had been in all previous societies. The prevalence of 

persecution in Puritan New England provided ample evidence 

that those who demand freedom for themselves do not 

necessarily grant it to others. 

The flaw in Painefs theory, as with natural-rights 

theories in general, lay in his faith in the efficacy of 

reason. This prompted him to write: 

It will sometimes happen that the minority are 
right and the majority are wrong, but as soon 
as experience proves this to be the case, the 
minority will increase to a majority, and the 



error will reform itself by the tranquil operation 
of freedom of opinion and equality of rights.1 

There was nothing in Paine*s own experience to justify such 

sanguine confidence that the majority would cheerfully re

linquish their most cherished convictions or prejudices, 

however erroneous, by this "tranquil process." Nor is it 

logical to assume such ready agreement in areas where 

truth is inaccessible to empirical proof. The elusiveness 

of truth in religious and political matters in no way 

diminishes the intensity and tenacity with which opinions 

are held, nor does it make the majority any the less 

inclined to eradicate contrary opinions. 

Although committed to natural-rights theory and 

majority rule, Jefferson recognized that intellectual 

rights are susceptible to coercion even in a self-governing 

society and by elected officials. To assure free exercise 

of intellectual rights, restraining barriers must be erected 

against governmental infringement. An Act for Establishing 

Religious Freedom, which Jefferson wrote in 1779 and was 

finally adopted by the Virginia legislature in 1736, was 

intended to provide statutory protection for the profession 

and expressioncf religious opinions. In defending the 

necessity for the statute, Jefferson declared: 

^•"Dissertation on First Principles of Government," 
ibid.. p. 171« 
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That to suffer the civil magistrate to intrude 
his powers into the field of opinion and to re
strain the profession or propagation of prin
ciples, on the supposition of their ill 
tendency, is a dangerous fallacy, which at once 
destroys all religious liberty, because he being 
of course judge of that tendency, will make his 
opinions the rule of judgment, and approve or 
condemn the sentiments of others only as they 
shall square with or differ from his own; that 
it is time enough for the rightful purposes of 
civil government, for its offices to interfere 
when principles break out into overt acts 
against peace and good order; and finally that 
truth is great and will prevail if left to her
self, that she is the proper and sufficient 
antagonist to error, and has nothing to fear 
from the conflict, unless by human interposi
tion disarmed of her natural weapons, free 
argument and debate, errors ceasing to be 
dangerous when it is permitted freely to con
tradict them.l 

This awareness that the individual is not capable 

of exercising his intellectual rights unless they are 

protected from invasion by governmental authority was the 

premise on which the provisions for freedom of religion, 

press, and assembly in the state constitutions were based. 

Freedom to think is nugatory unless coupled with the right 

to express opinions freely, a right which in Painefs terms 

cannot be retained by the individual because his power to 

execute it is defective. Thus, while freedom of utterance 

was still viewed as a natural right of the individual and 

its exercise conceived merely as a means of self-expression, 

Adrienne Koch and William Peden (eds.), The Life and 
Selected Writings of Thomas Jefferson (New York: Random 
House, 1944), pp. 312-13. 
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constitutional protection in effect invalidated its 

naturalness by acknowledging its inoperability without 

safeguards which transformed it into a civil liberty. 

Jefferson's insistence that constituted authority 

must be enjoined from restricting utterance stemmed from 

his belief that utterance alone can pose no threat to a 

self-governing society. A similar sentiment had been ex

pressed in LyEsprit des Lois, in which Montesquieu wrote 

that words cannot become criminal unless coupled with 

criminal action. Jeremy Bentham found the 

distinction between free and despotic government 
based in the responsibility of governors; or the 
right which a subject has of having the reasons 
publicly assigned and canvassed of every act of 
power that is exerted over him:—on the liberty 
of the press: or the security with which every 
man . . . may make known his complaints and re
monstrances to the whole community:—on the 
liberty of public association: or the security 
with whicK malcontents may communicate their 
sentiments, concert their plans, and practice 
every mode of opposition short of actual revolt, 
before executive power can be legally justified 
in disturbing them.2 

Jefferson shared with Montesquieu and Bentham the 

conviction that freedom of utterance must include freedom 

from subsequent punishment for words alone in addition to 

Cited in 0. John Rogge, The First and the Fifth; 
With Some Excursions into Others (New York: Thomas Nelson 
and Sons, I960), p. 30. 

^Jeremy Bentham, A Fragment on Government, ed. F. C. 
Montague (London: Oxford University Press, 1951), pp. 216-17 
(Emphasis in the original.) 
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freedom from prior restraint. In this conception, utterance 

is regarded as innocuous in itself, and constitutional 

guarantees merely protect the individual's right to be 

heard. With self-government still in its infancy the social 

value of freedom of political expression had yet to be per

ceived. Recognition that the closest approximation to truth 

can be arrived at only when all alternatives are freely dis

cussed and fully explored came with experience in self-

government . 

The theoretical formulation of freedom of expression, 

like that of democracy itself, was yoked with the gradual 

expansion of man's horizons, the slowly awakening cognizance 

of the uniqueness of each individual. The acceptance of 

notions of individual worth and dignity gave rise to a 

theory of natural rights derived from the Stoic concepts 

of natural law and the brotherhood of man. Natural-rights 

theory was needed to counteract the authoritarian assump

tion that the individual has obligations to the state but 

has no rights other than those granted by the ruler. Ac

knowledgment of individual rights was a prerequisite of 

self-government, which in turn expanded freedom by offering 

alternatives from which to choose in determining societal 

arrangements. With the success of self-government resting 

upon wisdom in the selection of leaders and policies, 

freedom of choice engendered the need for the utmost 
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development of each individual's intellectual and creative 

capabilities. Thus, freedom acquired the positive at

tributes of choice and individual development in addition 

to the traditional negative connotation of lack of re

straint. Experience with self-government has demonstrated 

that these positive attributes are wholly dependent upon 

freedom of political utterance, "for the tranquil discussion 

of all more than anything else promotes the progressive 

knowledge of truth, which is the mainspring of civiliza

tion. Only by affording complete protection of the 

individual's equal right to discuss public affairs can 

society derive the full value inherent in freedom of ex

pression. 

Walter Bagehot. "The Metaphysical Basis of Tolera
tion," Howard M. Jones (ed.), Primer of Intellectual Freedom 
(Cambridge, Mass.: Harvard University Press, 1949)» p. 91. 



CHAPTER III 

THE MEANING OF THE FIRST AMENDMENT 

When James Madison rose in the House of Represent

atives on June 8, 17&9, to propose addenda to the Constitu

tion, he was not fully convinced of the necessity for the 

declaration of rights which was included in his recommenda

tions. As in New York and Massachusetts, the bitter 

struggle over ratification in Virginia had focused on the 

framers1 failure to provide specific limitations on the 

national government's authority to infringe individual 

rights. To mollify the Antifederalists, Madison had 

promised to introduce a bill of rights at the first 

session of Congress. In fulfilling his promise, he sub

mitted his proposals with the observation that they were 

"neither improper nor altogether useless."^ 

Madison*s sincere and profound libertarianism has 

never been challenged. His lack of enthusiasm for honor

ing his obligation was motivated by a reluctance to tamper 

with the document which, in his estimation, had achieved an 

^"Madison*s Speeches in the First Congress, First 
Session, June $, 1789. Gailliard Hunt (ed.), The Writings 
of James Madison (New York: G. P. Putnam's Sons. 1904J. 
Vol. V, p. 380. 
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equitable balance between state and national authority but 

which was still under unremitting attack by the Antifeder-

alists. In addition, he believed that civil and religious 

liberty were amply protected under the Constitution by the 

existing multiplicity of interests which would prevent any 

single group or governmental branch from dominating the 

whole and instituting tyrannical rule. Factionalism was a 

natural and inevitable development in a government "admin

istered by men over men," Madison thought, but this tendency 

was to be neutralized by the constitutional system of checks 

and balances. Equilibrium could be maintained simply by ap

plying the.principle that "ambition must be made to counter

act ambition."1 Thus, he was in essential agreement with 

Hamilton*s assertion that "the Constitution is itself, in 

every rational sense, and to every useful purpose, A BILL 

OF RIGHTS."2 

Hamilton had rebutted the New Yorkers1 demand for a 

free-press provision in the Constitution by reminding them 

that their own constitution contained no such protection 

and that such declarations in other state constitutions were 

ineffectual: 

^The Federalist Papers, Clinton Rossiter (ed.) 
(New York! New American Library, 1964)* No. 51, p« 3&0. 

2Ibid.. No. 84, p. 515. 
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What signifies a declaration that "the liberty of 
the press shall be inviolably preserved"? What 
is the liberty of the press? Who can give it 
any definition which would not leave the utmost 
latitude for evasion? I hold it to be imprac
ticable; and from this, I infer that its security, 
whatever fine declarations may be inserted in any 
constitution respecting it, must altogether depend 
on public opinion and on the general spirit of the 
people and of the government. And here, after 
all . . . must we seek for the only solid basis 
of all our rights.1 

Madison also predicated his reservations on the inef

fectually of state bills of rights and the need for reliance 

on the general public for the preservation of liberty. In a 

letter to Jefferson he admitted that he had not previously 

considered the failure to include a bill of rights in the 

Constitution a vital omission because of his doubts whether 

some of the most important rights could be protected in the 

face of popular objections, because the national govern

ment's powers were limited and hence could pose no danger 

to individual rights, and because experience in the states 

had proved that any such guarantee would be ignored "on 

those occasions when its controul is most needed." 

Virginia's declaration had been violated "in every instance 

where it has been opposed to a popular current." The 

threat of oppression in our government derives from "acts in 

which the Government is the mere instrument of the major 

number of the Constituents. 

^Ibid.. pp. 514-15* 

^Letter to Thomas Jefferson, October 17, 17&3. Hunt, 
op. cit., V, p.. 272. 
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Although Madison shared Hamilton*s fear of majority-

tyranny, he did not subscribe to the latter1s foreboding 

that a bill of rights would be positively dangerous. 

Hamilton reasoned that it "would contain various exceptions 

to powers not granted, and on this very account would afford 

a colorable pretext to claim more than were granted." Why 

insist that freedom may not be abridged when the national 

government was given no authority to impose any restric

tions? He added: 

I will not contend that such a provision would con
fer a regulating power; but it is evident that it 
would furnish, to men disposed to usurp, a plausible 
pretence for claiming that power. They might urge 
with a semblance of reason that the Constitution 
ought not to be charged with the absurdity of pro
viding against the abuse of an authority which was 
not given, and that the provision against restrain
ing the liberty of the press afforded a clear im
plication that a power to prescribe proper regula
tions concerning it was intended to be vested in 
the national government.! 

This line of argument would seem to have verged on the hypo

critical in view of Hamiltonfs subsequent insistence on ar

rogating authority to the national government through 

implication. 

By October, 173S, when he wrote to Jefferson, 

Madison had come to favor a national bill of rights for two 

reasons. He recognized that the government itself, by 

usurping power, might at times be a potential source of 

•^Federalist Papers. No. 84, p. 514* 
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oppression. In addition, he envisioned that "the political 

truths declared in that solemn manner acquire by degrees the 

character of fundamental maxims of free Government, and as 

they become incorporated with the national sentiment, 

counteract the impulses of interest and passion. 

In his reply to this letter Jefferson made a point-

by-point rebuttal of all of Madison*s early objections. If 

the authority of the national government was limited, the 

Constitution nevertheless provided legislative and executive 

bodies and "should, therefore, guard us against their 

abuses of power, within the field submitted to them." If 

not all rights could be protected, "let us secure what we 

can." Although experience might have proved that a bill of 

rights "is not absolutely efficacious under all circumstances, 

it is of great potency always, and rarely inefficacious. A 

brace the more will often keep up the building which would 

have fallen, with that brace the less."2 

Significantly, Jefferson also raised a point which 

his friend had omitted, saying that an argument in favor of 

a bill of rights which bore great weight with him was "the 

legal check which it puts in the hands of the judiciary."3 

^Hunt, 0£. cit., V, p. 273. 

^Letter to James Madison, March 15, 17#9• Koch and 
Peden, o£. cit.. p. 463. 

^Ibid.. p. 462. 
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Madison found this reasoning so persuasive that he elab

orated on it when he presented his plan for incorporating a 

bill of rights into the Constitution. 

If they are incorporated into the Constitution, 
independent tribunals of justice will consider 
themselves in a peculiar manner the guardians of 
those rights; they will be an impenetrable bul
wark against every assumption of power in the 
Legislative or Executive; they will be naturally 
led to resist every encroachment upon rights ex
pressly stipulated for in the Constitution by the 
declaration of rights.l 

As a refutation of the argument that the national government's 

authority was constitutionally too limited to create the 

need for protection of individual rights Madison pointed to 

the enormous implied powers given Congress by the necessary 

and proper clause of Article I, Section Bt under the aegis 

of which Congress might well enact laws which were un

necessary and impropeB^ Although obviously influenced by 

Jefferson's arguments, Madison still visualized the most 

acute threat to liberty as arising from tyranny by an 

overbearing popular majority over the minority, and he 

warned that "the prescriptions in favor of liberty ought to 

be levelled against that quarter where the greatest danger 

lies."3 

^-Speeches in First Congress, June 3, 17&9* Hunt, op. 
cit., V, p. 3&5. 

^ibid., p. 3&3• 

3Ibid.. p. 3^2. 

V 
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Madison was dubious of the efficacy of a declaration 

that would impose absolute prohibitions of curtailment, which 

"however strongly marked on paper will never be regarded when 

opposed to the decided sense of the public, and after re

peated violations in extraordinary cases they will lose 

even their ordinary efficacy.Nevertheless, the text of 

his original proposal to Congress stipulated: "The people 

shall not be deprived of their right to speak, to write, or 

to publish their sentiments, and the freedom of the press, 

as one of the great bulwarks of liberty, shall be inviolable."2 

Unlike most of the state declarations of rights, this encom

passed the whole field of utterance and avoided the "ought 

nots" contained in all of them, equivocations to which 

Hamilton had alluded contemptuously in Federalist By 

the time he introduced these proposals, Madison had become 

so convinced of the desirability of constitutional guarantees 

of individual rights that he included an article making the 

declaration applicable to the states, but this was rejected 

by the Senate. If not totally persuaded of the efficacy of 

such guarantees, he was impelled by his libertarian convic

tion to make the "fundamental maxims of free Government" as 

far-reaching as possible. 

^Letter to Jefferson, October 17, 17##. Ibid., V, 
p. 274. 

2Speeches in First Congress, June $, 17&9. Ibid.. 
V, p. 377. 
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That freedom of utterance had not yet been dis

sociated from religious liberty was demonstrated by the 

inclusion of both in the single article which was later to 

become the First Amendment. This was originally the third 

of twelve amendments finally adopted by Congress on 

September 25, 17&9, receiving its numerical priority when 

the first two failed to be ratified by the states. Its 

final form was so unequivocal that the substantive freedoms 

it enumerated were seemingly irrevocably protected against 

congressional invasion. Yet many constitutional authorities 

contend that the First Amendment*s protection of free 

political utterance was not intended to be absolute. While 

no one has ever seriously questioned the framers* intentions 

with respect to religious freedom, the connotations of 

freedom of speech, press, and assembly have been subjected 

to agonized appraisals for substantiation of the hypothesis 

that the stricture, "Congress shall make no law. ..." was 

mere hyperbole. In view of the lingering conjunction of 

religious and political utterance in the framers* minds, 

such scholarly diligence would seem to be an exercise in 

inconsistency, for they could scarcely have intended 

religious expression to be absolutely free while leaving 

political vtterance to the whims of Congress.^" As Professor 

Chafee has suggested, the clear intent of the framers of the 

"̂See Madison, Report on the Resolutions, Hunt, op. 
cit.. VI, p. 369. 
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First Amendment was to "embrace the whole realm of thought" 

within the compass of its prohibition of congressional 

abridgment.^ 

If this interpretation is correct, it may logically 

be assumed that the First Amendment was not intended to 

sanction false vilification of private individuals, in

dulgence in invective or obscenity, or serious incon

venience of others through the exercise of free speech, 

since thought can be readily expressed without resort to 

these extremities. What the First Amendment was intended 

to protect was the content of expressions of political and 

religious opinions, expressions of unorthodoxy which had 

previously been regarded and punished as heresy under 

regimes with established religions. The First Amendment 

was as much an expression of political as religious anti-

establishmentarianism. 

To say, as Professor Corwin has, that it was not the 

purpose of the First Amendment to go beyond the English com

mon law of seditious libel,^ which was the Blackstonian con

cept of freedom of utterance, would seem to contradict much 

of the available evidence. Although many of the states had 

expressly adopted British common law, the Constitution did 

•^Chafee, Free Speech, pp. 78-79. 

^Edward S. Corwin, The Constitution and What It Means 
Today (Princeton, N. J.: Princeton University Press, 195&)» 
p. 196. 



not. The specific definition of treason against the United 

States in Article III plainly indicates the framers* re

jection of common law. Madison devoted many pages of his 

Report on the (Virginia) Resolutions to refuting the mis

conception that the Constitution had implemented a national 

common law.^ He pointed out that the very promulgation of 

a written constitution imposing limits on governmental 

authority andvesting absolute authority in the people 

rather than, as in the unwritten British constitution, in 

the government, was a negation of law derived from custom. 

In the Constitution the rights of Americans vis-a-vis the 

national government were permanently guaranteed against 

incursion not only by judge-made law but by legislative 

enactment. "The freedom of conscience and of religion 

are found in the same instruments which assert the freedom 

of the press. It will never be admitted that the meaning 

of the former, in the common law of England, is to limit 

their meaning in the United States. 

The assumption that the First Amendment was not 

intended to invalidate the common law of seditious libel 

was given sustenance by the passage of the Sedition Act of 

179#» less than seven years after the eleventh state, 

-'•Hunt, 0£. cit., VI, pp. 372-89. 

^Ibid., p. 3&9« 
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Virginia, had ratified the first ten amendments, thus making 

them the supreme law of the land. By 179S, what Madison 

had conceived as beneficent factionalism had burst into 

acrimonious partisanism, with the Federalists dominant in 

Congress. In a political climate charged with hysteria 

over strained relations and possible war with France, the 

Federalist majority passed the Sedition Act in an attempt 

to stifle criticism of President Adams and the Federalist 

legislators by the pro-French Republicans. Madison*s 

vision of ambition counteracting ambition had not extended 

to the eventuality of an attempt by one political party to 

suppress the other. This was a form of majority tyranny 

which neither he nor Hamilton had anticipated. 

The most repressive features of the Sedition Act 

were contained in Section 2, which provided: 

And be it further enacted, that if any person shall 
write, print, utter, or publish, or shall cause or 
procure to be written, printed, uttered, or pub
lished, or shall willingly assist or aid in writing, 
printing, uttering, or publishing, any false, scan
dalous, and malicious writing or writings against 
the Government of the United States, or either house 
of the Congress of the United States, or the Pres
ident, or to bring them or either of them into con
tempt or disrepute, or to excite against them or 
either or any of them, the hatred of the good people 
of the United States . . . shall be punished by a fine 
not exceeding two thousand dollars, and by imprison
ment not exceeding two years.1 

"^1 Peters Statutes at Large, 596-97 
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In England, Fox's Libel Law of 1792 had introduced 

the innovation of allowing the jury to determine the seditious 

and libelous nature of an utterance as well as the fact of 

its publication. Although the Sedition Act (in Section 3) 

adopted this modification and also allowed truth as a 

defense, the Republicans who relied on these provisions 

soon found them no more effective than the undiluted common 

law in protecting their right to dissent. The difficulty 

of proving the truth of political opinions under the most 

felicitous circumstances was made insuperable by the un

reasonable demands of the federal judges, who were all 

Federalists.1 Any expectations that judicial impartiality 

would tend to moderate the drastic provisions of the 

Sedition Act were dispelled by the judges1 cavalier dis

regard for fair procedures in conducting the trials. 

Madison1s prediction that the Supreme Court would act as 

an independent tribunal to preserve the liberties guar

anteed by the Bill of Rights was proven illusory by the 

implacable partisanship displayed by the justices in hear

ing sedition cases while on circuit. The most grievous 

offender was Justice Samuel Chase, a former "fire-eating 

rebel" and "violent advocate of freedom of the press," 

^"Fred Rodell, Nine Men: A Political History of the 
Supreme Court from 1790 to 1955 (New York: Vintage Books, 
1964), p. 64. 
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who had been converted to Federalism.1 Chase asserted that 

"all governments which I have read or heard of punish libels 

against themselves. If a man attempts to destroy the con

fidence of the people in their officers, their supreme mag

istrates, and their legislatures, he effectually saps the 

foundations of government."2 

In trying the sedition cases, the courts placed 

greatest emphasis on determining intent, which the judges 

considered just as factual as the publication of the de

famatory statement itself. Justice Chase refused to submit 

this determination to the jury but included it in his 

charge, thus leaving a jury no option but to find the 

defendants guilty.3 The other judges also adopted this 

practice, which in effect reduced the test of guilt to the 

tendency of the utterance to induce sedition. Thus, intent, 

which was presumed to be guilty rather than innocent, was 

coupled with the utterance^ evil tendency, and the judges 

relied on the traditional common-law test of bad tendency 

despite the ostensible innovations of the Sedition Act. For 

most of them, being a Republican was bad tendency enough^ 

^Ibid., p. 61. 
p 
United States v. Cooper. Wharton1s State Trials, 

670-71. 

•^Thomas F. Carroll, "Freedom of Speech and of the 
Press in the Federalist Period: the Sedition Act," l£ 
Michigan Law Review (May, 1920), 641. 

4 John C. Miller, Crisis in Freedom; The Alien and 
Sedition Acts (Boston: Little, Brown and Company, 1951J» 
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The Federalists were not unanimously in favor of the 

Alien and Sedition Acts. John Marshall, believing them un

necessary, actively opposed their passage.^ Hamilton also 

objected at first, fearing that the Sedition Act would 

2 unify the Republicans by making martyrs of them. As 

factionalism developed within the Federalist Party, he 

vilified President Adams as vituperatively as had any 

Republican editor, and other Federalists became equally out

spoken against the administration, but none was ever pros

ecuted under the Sedition Act.^ Federalists were permitted 

to exercise their prerogative of disagreeing with govern

ment policy with complete immunity while Republicans were 

rooted out with such fervor that "non-editing friends and 

confederates sometimes went to prison with, or in place of, 

the offending editors."^ Republican critics of Federalist 

antimajoritarianism were branded as traitors and enemy 

agents. "Under the guise of patriotic purpose and internal 

security, the Federalists enacted a program designed to 

cripple, if not destroy, the Jeffersonian party."5 

1Ibid., p. 132. 

^James M. Smith, Freedom1s Fetters: The Alien and 
Sedition Laws and American Civil Liberties (Ithaca, N. Y.: 
Cornell University Press, 1956J, p. 104. 

^Miller, 0£. cit.. pp. 225-26. 

^"Rodell, 0£. cit., p. 65. 

5Smith, 0£. cit.. p. 21. 
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In view of the obvious bias displayed by the 

justices on circuit, no convicted Republican ever bothered 

to appeal to the Supreme Court. Unchallenged in the highest 

independent tribunal of justice, the Sedition Act was al

lowed to expire peacefully in 1801, by which time the 

Republicans had gained control of Congress. However, its 

constitutional validity was eventually reviewed by the 

Court some 163 years after its self-ordained (in Section 4) 

expiration date. In Mew York Times Co. v. Sullivan. Justice 

Brennan concluded that subsequent consensus of legal opinion 

has found that the Sedition Act was inconsistent with the 

First Amendment because of the restraint it imposed upon 

criticism of the government and public officials.^ 

John Roche has contended that the Bill of Rights was 

intended primarily to reinforce the federal principle and 

did not reflect "any abstract American dedication" to human 

rights. Restrictions were imposed only on the national 

government, while the states were free to infringe rights as 

they chose. Commitment to the abstract principle of freedom 

of utterance must be regarded as dubious, for "common law 

restrictions of freedom of speech and press were taken for 

granted by the Founding Fathers." Although civil liberties 

were afforded a greater degree of protection by the Bill of 

Rights than by state constitutions, the basic purpose of 

H76 U. S. 254, 276 (1964). 
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the former was to protect the "body politic" from despotism; 

"the body of the individual was left to the discretion of 

his neighbors and his state government." As supporting 

evidence for this view, Roche noted that the thrust of the 

Republicans1 protest against the Sedition Act was directed 

at its invasion of states' rights. 

They had nothing against state sedition acts, or 
state prosecutions at common law for seditious 
libel which were more severe than the federal law 
in that they did not permit truth as a defense 
against libel; but a national sedition act was an 
illegal encroachment on the jurisdiction of the 
states.1 

The degree of the framers' dedication to the abstract 

principle of free utterance is conjectural, but the presence 

of protective clauses, however equivocal, in most of the 

state constitutions suggests that the First Amendment could 

scarcely have been intended as a denial of authority to the 

national government merely to ensure the states' complete 

liberty to dispose of their citizens' bodies. The furor 

aroused by the Zenger case belies the notion that the common 

law of seditious libel was in any way taken for granted. 

The mere fact that it was invoked against many Americans 

during the colonial period can hardly be taken as evidence 

of universal acceptance. A scholar's conclusion, however 

•^John P. Roche, Courts and Rights: The American 
Judiciary in Action (New York: Random House, 1963), 
pp. 58-59. 



reluctant or lacrimose, that "the generation which adopted 

the Constitution and the Bill of Rights did not believe in 

a broad scope for freedom of expression, particularly in 

the realm of politics," would seem unduly precipitous in 

the face of the admitted difficulty that "much of history 

lies in the interstices of the evidence and cannot always 

be mustered and measured. The history which Professor 

Levy has mustered to support his conclusion consists of 

the numerous prosecutions for seditious libel. Doubtless, 

those who invoked the common law accepted its validity, 

but those who braved its consequences presumably did not. 

As the colonial period drew to an end, the latter increased 

sharply in number and "unceasingly urged the value of open 

debate. . . . The royal judges and their common law of 

seditious libel were identified with Star Chamber tyranny on 

the slightest suggestion that patriot propagandists were 

licentiously abusing their privileges of free speech and 

press.To be sure, the numerous incidents of suppression 

of loyalist utterances during the Revolution may be adduced 

as evidence that the revolutionists1 demands for free ex

pression were confined to freedom to express their own 

^"Leonard W. Levy, Legacy of Suppression: Freedom 
of Speech and Press in Early American History (Cambridge, 
Mass.: Harvard University Press, I960], p. vii. 

^Ibid., p. 64. 
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political opinions. However, subsequent American history-

is not devoid of similar attempts to suppress unpatriotic 

utterances in times of crisis. The claim cannot be made, 

for example, that the common law of seditious libel was 

taken for granted during World War I, yet utterances be

lieved to impede the war effort were suppressed without 

regard for the unequivocal language of the First Amendment, 

which presumably had obtained universal acceptance during 

the years intervening between the Sedition Act of 179$ and 

the passage of the Espionage Act of 1917• 

Professor Levy has asserted that freedom from prior 

restraint was "the only definition known in Anglo-American 

thought and law" and that "there is no known evidence 

proving that any American prior to 179& « • • thought 

otherwise.Yet in practice, Americans had been attempting 

to exercise the right of a free press for many years before 

the Revolution. The mere absence of a theoretical defini

tion can scarcely be accepted as proof of anything except 

perhaps that Americans were not prone to theorizing. The 

federal system created by the Constitution was supported by 

no known theory, yet one cannot reasonably contend that the 

framers intended their new government to operate in precisely 

the same manner as the one which they had discarded or the 

^Ibid., p. 68. 
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one to which they had been subjected by British rule. It 

would not seem exceedingly rash to assume that the First 

Amendment was inspired, not by the wish to translate a 

theoretical formulation into practice but by the genuine 

desire for more freedom of utterance than the colonists 

had enjoyed under the British. If so, the framers could 

not have intended this freedom to extend only to the limits 

of the common law under which they had been prosecuted by 

the crown.^ Nor can it be illogical to assume that, since 

religious freedom and political utterance were protected 

by the same amendment, political dissent was intended to 

be as rigidly protected as religious unorthodoxy. This 

was clearly stated by Jefferson in 1779» when he said that 

the coercive powers of government must not be permitted to 

curb expressions of opinion until they "break into overt 

acts against peace and good order" since false doctrines 

can pose no threat "when it is permitted freely to con

tradict them.Reiterating this position, he asserted: 

We have nothing to fear from the demoralizing rea
sonings of some, if others are left free to dem
onstrate their errors and especially when the law 
stands ready to punish the first criminal act pro
duced by the false reasoning; these are safer cor
rections than the conscience of the judge.3 

^Chafee, Free Speech, p. 21. 
p 
An Act for Establishing Religious Freedom, supra, p. 42. 

^Letter to Elijah Boardman, July 3, 1301. Quoted in 
Charles A. Beard, "The Great Tradition: A Challenge for the 
Fourth of July," 123 Nation (July 7, 1926), 8. 



If Jefferson1s statements were not a comprehensive 

formulation of the libertarian position which has since 

evolved, they still do not lend credence to the notion that 

no American prior to 1798 regarded free expression as any 

more than freedom from censorship or to Professor Levy*s 

claim^- that Jefferson subscribed to the Blackstonian 

definition of freedom of the press. In delineating 

Jefferson1s "darker side," Levy has accused him of indif

ference to freedom of expression "unless political heresies 

of his own adherence were involved.However, the evidence 

adduced to color this dusky portrait is meager, and as the 

delineator himself has acknowledged,^ Jeffersonfs contribu

tions to freedom of political utterance far outweighed the 

trivial illustrations which have been utilized to revise 

his image. 

To say that "America had very little experience 

with freedom of speech or press as a meaningful condition 

of life,"^ is merely to utter a truism that was equally 

applicable everywhere else in the world of 17&9. Lack of 

"^Leonard W. Levy, Jefferson & Civil Liberties: 
The Darker Side (Cambridge, Mass.: Harvard University 
Press, 1963)» p. 49. 

fcIbid., pp. 44-45* 

3 •'Levy, Legacy of Suppression, pp. xi-xii. 

4Ibid.. p. 87. 



experience, however, does not necessarily connote lack of 

understanding. Madison's questioning of the efficacy of 

a national bill of rights in view of the repeated viola

tions of state declarations is misinterpreted if it is 

offered as evidence that he condoned such violations. He 

simply believed that freedom could not remain inviolate if 

a popular or legislative majority were bent on suppression, 

a belief corroborated by the Sedition Act. While both 

Jefferson, in the Kentucky Resolutions, and Madison, in 

the Virginia Resolutions, challenged the Sedition Act as 

an unconstitutional assumption of authority by the national 

government, their immediate and predominant concern was 

with freedom of utterance. "However interesting these 

famous Resolutions may be for the states' rights theory 

they appeal to, they were intended primarily as a defense 

of civil liberties. 

Madison's purpose was unmistakably set forth in the 

sixth of the Virginia Resolutions of 1793s 

That this State having by its Convention which 
ratified the Federal Constitution expressly declared 
that, among other essential rights, "the liberty of 
conscience and of the press cannot be cancelled, 
abridged, restrained or modified by any authority of 
the United States," and from its extreme anxiety to 
guard these rights from every possible attack of 
sophistry or ambition, having with other States, 
recommended an amendment for that purpose, which 

•^•Adrienne Koch, Jefferson and Madison; The Great 
Collaboration (New York: Alfred A. Knopf), p. 209. 
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amendment was in due time annexed to the Constitu
tion,—it would mark a reproachful inconsistency 
and criminal degeneracy, if an indifference were 
now shown to the palpable violation of one of the 
rights thus declared and secured, and to the 
establishment of a precedent which could be fatal 
to the other.1 

The Federalists had claimed legality for the Sedition 

Act as a legitimate exercise of the government^ right of 

self-preservation through the necessary and proper clause. 

Far from being unconstitutional, the Sedition Act was a 

necessary response to preserve the Constitution against a 

conspiracy of domestic traitors with foreign enemies and 

was enacted during a national emergency under the power of 

Congress to provide for the common defense.^ Madison warned 

that tyranny would inevitably ensue from such an inter

pretation of the Constitution. 

Exhortations to disregard domestic usurpation, 
until foreign danger shall have passed, is an arti-
face which may forever be used; because the pos
sessors cf power, who are the advocates for its ex
tension, can ever create national embarrassments, 
to be successively employed to soothe the people 
into sleep, whilst that power is swelling, silently, 
secretly, and fatally. Of the same character are 
insinuations of a foreign influence, which seize 
upon a laudable enthusiasm against danger from 
abroad, and distort it by an unnatural application, 
so as to blind your eyes against the danger at home.^ 

"^"Hunt, o£. cit., VI, pp. 329-30* 

^Miller, od. cit., pp. 162, 167* 

•^Address of the General Assembly to the People of the 
Commonwealth of Virginia, January 23, 1799. Hunt, 0£. cit.. 
VI, p. 333. 
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But upon awakening to find themselves enslaved, the people 

would revolt. Revolution was the only logical consummation 

of the Federalists' insidious techniques. 

Conceding that freedom of the press is often abused, 

Madison said that no way of distinguishing between liberty 

and license had yet been devised that would ensure freedom. 

Truth as a defense provided no protection because the truth 

of an opinion cannot be proven. "By subjecting the truth 

of an opinion to the regulation, fine, and imprisonment, to 

be inflicted by those who are of a different opinion, the 

free range of the human mind is injuriously restrained." 

The same test could be applied to religious opinions, mak

ing a mockery of freedom of conscience.^" 

Madison's compelling protests against the Sedition 

Act plainly indicate that his earlier equivocations on the 

necessity and efficacy of a national bill of rights were 

based wholly on his theory of factionalism as a protection 

of freedom rather than on a failure to understand the in-

dispensability of free utterance to a self-governing 

society. He had written in The Federalist: "In a free 

government the security for civil rights must be the same as 

that for religious rights. It consists in the one case in 

the multiplicity of interests, and in the other in the 

^"Ibid., pp. 336-37 



multiplicity of sects."I When his faith in the anticipated 

pluralistic equilibrium was shattered by the coalition of 

factions into national political parties, he finally recog

nized that the First Amendment was an absolute necessity 

and that it had to be construed as it was written if ex

pressions of political opinion were to be adequately pro

tected. Congress* usurpation of a power expressly for

bidden by the First Amendment was a transgression "which 

more than any other ought to produce universal alarm, be

cause it is levelled against that right of freely examining 

public characters and measures, and of free communication 

thereon, which ever has been justly deemed the only ef

fectual guardian of every other fight."^ 

Madisonfs assertion of the timelessness of this 

proposition was, of course, an arrant exaggeration, doubt

less calculated to tender as an unassailable truth a pre

scription which even today is frequently disregarded. This 

conception of freedom of political utterance as the pre

requisite for safeguarding all other freedoms probed beyond 

previous considerations of individual rights to the very 

core of the value of free expression to a society which 

seeks to practice self-government. Madison left no doubt 

•^Federalist Papers. op. cit., No. 51, p. 324. 

^Report on the Resolutions, Hunt, 0£. cit., VI, 
pp. 371-72; also Virginia Resolutions of 1793, No. 5,ibid., VI, 
pp. 325-29. 
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of this intent as he proceeded with his argument that public 

officials must expect to arouse criticism when their words or 

acts are controversial and that any attempt to stifle discus

sion "is equivalent to a protection of those who administer 

the Government, if they should at any time deserve the con

tempt or hatred of the people, against being exposed to it 

by free animadversions on their characters and conduct." In 

thus erecting a barrier against just criticism, a government 

"will easily evade the responsibility which is essential to 

a faithful discharge of its duty."^-

Rejecting the Federalists1 contention that the First 

Amendment was not intended to extend protection of political 

utterance beyond the common law, Madison said that the mere 

exemption of publications from prior restraint was insuf

ficient to satisfy the American conception of a free press. 

Where the ultimate authority rests with the people, the 

people must have complete freedom to express their opinions 

on public issues. Freedom from censorship alone is in

sufficient for this purpose, 

since a law inflicting penalties on printed publi
cations would have a similar effect with a law 
authorizing a previous restraint on them. It would 
seem a mockery to say that no laws should be passed 
preventing publications from being made, but that laws 
be passed for punishing them in case they should be 
made.2 

•^Ibid., pp. 396-97. 

2Ibid., p. 336. 
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Madison concluded that the First Amendment had totally with

drawn religious and political utterance from congressional 

jurisdiction, and he insisted upon that literal interpreta

tion. These rights must be secured against both executive 

and legislative ambition. "They are secured, not by laws 

paramount to prerogative, but by constitutions paramount to 

laws."l 

Justice Jackson adopted the literal interpretation 

when he wrote: 

The very purpose of a Bill of Rights was to withdraw 
certain subjects from the vicissitudes of political 
controversy, to place them beyond the reach of ma
jorities and officials and to establish them as legal 
principles to be applied by the courts. Onefs right 
to life, liberty, and property, to free speech, a 
free press, freedom of worship and assembly, and 
other fundamental rights may not be submitted to 
vote; they depend onthe outcome of no election.2 

Those who accept this view have been accused of retrospective 

construction in accordance with their own preferences.^ In 

the absence of any compelling testimony to the contrary, 

however, the framers' choice of so unequivocal a prohibition 

over the ambiguous declarations of the state constitutions 

suggests that they intended the First Amendment to be con

strued literally. Those who argue that its strictures were 

not intended to be absolute tend to rely on the Federalists* 

1Ibid., p. 3^7. 

%est Virginia State Board of Education v. Barnette. 
319 U. S. 642, 633 (1943). 

•^Levy, Legacy of Suppression, p. xi. 
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interpretation, which, in view of their admitted distrust of 

democracy and their eagerness to destroy the Republican op

position, is dubious evidence. In keeping with their deter

mination to establish a strong central government, the 

Federalists had, throughout the Convention, opposed attempts 

to incorporate a bill of rights into the Constitution.^ The 

absence of such a declaration had been the focal point of op

position to ratification in many states. Since it was the 

Antifederalists' insistence which led to the appending of 

the Bill of Rights to the Constitution, their intent would 

seem more germane than that of the Federalists*, who con

sistently demanded loose construction of the entire document 

as well as the First Amendment. Had it not been for 

Madison's unceasing efforts, the First Congress would in all 

likelihood not have honored the commitment to those states 

which had made ratification contingent upon the immediate 

appendage of a declaration of rights. Debate on Madison's 

proposals was postponed several times because of opposition 

from the most ardent Federalists, who objected to the re

strictions a bill of rights would impose on the national 

government's authority .3 In a letter to Governor Randolph, 

"^"Rutland, o£. cit.. Chap. 6, passim. 

^Jacobson, o£. cit., p. 244. 

3 ̂Rutland, o£. cit., p. 210. 
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Madison, who at this time was still a Federalist, antic

ipated that his Federalist colleagues would agree to his 

proposals, "though with some, the concurrence will proceed 

from a spirit of conciliation rather than conviction."! 

Madison1s own conviction is unchallengeable, nor 

can there be any doubt that the staunchest advocates of 

freedom of utterance in the first Congress were motivated 

by profound distrust of those who had been influential in 

framing the Constitution. The Antifederalists1 commitment 

to states* rights did nothing to vitiate their anxiety to 

protect the rights of individuals against encroachment by 

a government controlled by the interests which had inspired 

their distrust. The primacy of this concern is attested to 

by the absolute prohibition finally agreed on in the framing 

of the First Amendment. 

The states* rights doctrine was itself an expression 

of the individualism engendered by colonial Protestantism, 

to which, according to Professor Rossiter, "American 

democracy owes its greatest debt.''^ The First Amendment 

was a reiteration of that same individualism, and an assump

tion that its framers forbade abridgment of free utterance 

•'"Letter to Edmund Randolph, April 12, 17^9• Hunt, 
op. cit., V, p. 34^. 

2 Clinton Rossiter, The First American Revolution: 
The American Colonies on theEve of Independence (New York: 
Harcourt, Brace & World, 1956J, p. 71• 



by the national government merely to preserve such curtail

ment as a state prerogative must be considered illogical. 

While the Jeffersonians might not have considered a state 

sedition law unconstitutional, even Professor Levy has 

acknowledged that "they would have regarded such a statute 

as unwise and dangerous public policy."! Insistence on a 

bill of rights was doubtless a device used by the Anti-

federalists in their effort to defeat ratification, and 

their demands for broader protection of states* rights 

obstructed debate and delayed adoption of the Bill of 

Rights, but "that they sincerely believed in the desira

bility of some sonorous declaration constituting a bill 

of rights is not questionable."2 

What is questionable for those who contend that the 

First Amendment's prohibition was not intended to be absolute 

is whether the framers contemplated greater protection for 

free expression than that provided by-the common law. The 

debates in the first Congress offer no clue as to how the 

amendment was interpreted by those who adopted it. 

No one can say for certain what the Framers had 
in mind, for although the evidence all points in 
one direction there is not enough of it to justify 
cocksure conclusions. It is not even certain that 
the Framers themselves knew what they had in mind; 
that is, at the time of the drafting and ratifica
tion of the First Amendment, few among them if any 

•^Levy, Legacy of Suppression, p. 267. 

2Ibid.. p. 227. 
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at all clearly understood what they meant by the 
free-speech-and-press clause, and it is perhaps 
doubtful that those few agreed except in a gen
eralized way and equally doubtful that they 
represented a consensus.^ 

However, the lukewarm attitude of many Federalists, alluded 

to in Madison*s letter to Randolph, suggests that they under

stood the provisions to transcend the common law. Obviously, 

they could have had no objections to an amendment which 

merely reinforced existent law. 

The inconclusiveness of the record was compounded, 

according to Levy, by the inconsistencies of the Jeffersonians* 

behavior when in office with the "fine libertarian sentiments" 

they uttered in protest over the Sedition Act. 

James Madison, the most influential of all the 
Framers, is possibly the one person of outstand
ing distinction whose record is clean and con
sistent. Perhaps Albert Gallatin1s name should 
be joined with Madison1s, but there is no proof 
that any of the libertarian sentiments advanced 
by them during the 1793-1300 period were believed 
in or thought of by either at an earlier date.2 

Nor is there any proof to the contrary, presumably because 

the necessity for expressing these sentiments did not exist 

before 1793. Jefferson's insistence that only overt acts 

could be punished suggests a thorough understanding of free

dom of utterance. However beguiled Madison had been by the 

1Ibid., p. 236 

2Ibid., p. 247 
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invisible hand of ambition counteracting ambition, his 

questioning of the efficacy of absolute provisions in

dicated that he was fully aware that an absolute curb on 

congressional abridgment of free utterance would entail 

far more than mere application of the common law. 

Nor could they have been alone in their understand

ing of the full meaning of free political utterance. "No 

one can spend any time in the newspapers, library inventories, 

and pamphlets of colonial America without realizing that 

Cato's Letters rather than Locke*s Civil Government was the 

most popular, quotable, esteemed source of political ideas 

in the colonial period.Professor Levy himself has noted 

that Catofs essay, "Of Freedom of Speech: That the same is 

inseparable from Publick Liberty," was widely read in 

America.^ Cato defined freedom of speech as "the Right of 

every Man, as far as by it, he does not hurt and controul 

the Right of another; and this is the only Check which it 

ought to suffer, the only Bounds which it ought to know." 

Government is a public trust "so it is the Interest, and 

ought to be the Ambition, of all honest Magistrates, to have 

their Deeds openly examined and publickly scanned: Only the 

wicked Governors of Men dread what is said of them. ..." 

Free expression "is the Terror of Traytors and Oppressors, 

iRossiter, OP. cit., p. 225. 

^Levy, Legacy of Suppression, p. 116. 
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and a Barrier against them. It produces excellent writers, 

and encourages Men of fine Genius."-'- In his essay on libel 

Cato made equally clear that the hazards inherent in free 

expression must be accepted by a society which wishes to be 

truly free and that the law of seditious libel was antithetic 

to liberty and hence to good government.^ 

If these libertarian essays were so widely circulated 

in America immediately prior to the Revolution, as Professors 

Levy and Rossiter agree, and were used to justify rebellion 

against the crown, need we assume that the sentiments ex

pressed in them were promptly forgotten with the advent of 

independence? That the mere fact of independence did not 

allay the Americans* fear of arbitrary government was 

manifest in the widespread opposition to the Constitution 

that was voiced at the ratifying conventions. Prolonged 

exposure to Cato's essays, first published in London in 

1720 and printed by Benjamin Franklin in the New England 

Courant a few years thereafter,3 must surely have equipped 

the colonists with sufficient understanding of the alter

native to the common law which they repeatedly flouted with 

their inflammatory attacks on British rule. 

^Quoted in ibid.. pp. 116-17. 

^Ibid., pp. 113-19. 

•^Irving Brant, The Bill of Rights? Its Origins and 
Meaning. (Indianapolis: Bobbs-Merrill Company, 1965), 
p. 182. 



Empirical proof of Catofs thesis that free utterance 

is the sine qua non of all liberty could not be provided 

without experience in self-government. In the absence of 

such proof it is conceivable that many advocates of free 

discussion rested their case primarily on the inalienable 

rights of individuals. It would be quixotic to assume that 

the framers enthusiastically embraced a theory which has yet 

to obtain universal agreement or observance. Nevertheless, 

the assumption that their understanding of free political 

expression was wholly confined to the common-law conception 

is equally unwarranted. The lack of any attempt at precise 

definition during the debate over the First Amendment can 

more reasonably be ascribed to the superfluousness of de

fining a broader meaning which was simply taken for granted. 

Any endeavor to discern the intent of the framers 

presumes a single-minded agreement which clearly did not 

exist. The Federalists who voted grudgingly for adoption 

of the Bill of Rights to avert possible disruption of the 

new republic, having shared the revolutionary experience 

with the Antifederalists, were no less cognizant of the 

meaning of free speech and press. What was lacking was not 

understanding but the intention to apply the rigorous pro

tection. This was demonstrated nine years later when only 

two of their leaders objected to passage of the Sedition 

Act—on grounds of expediency rather than principle. Since 

they viewed the Constitution as a vehicle for assuring the 
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rule of the wise and the well-born, they could scarcely 

be expected to tolerate dangerous expressions of opposition. 

Being in the minority, their opponents regarded the un

equivocal stricture as imperative to their right and 

capacity to continue the struggle. Without absolute free

dom to criticize public officials and policies they could 

easily be relegated to a persecuted minority, a role not 

unfamiliar in the colonial experience. The Antifederalists1 

obstructionism in Congress-*- cannot be seriously regarded as 

more than a continuation of their unceasing efforts to undo 

the work of the Constitutional Convention by enhancing the 

authority of the states. 

In justifying the Sedition Act, the Federalists* 

sophistry that prohibition of abridgment of freedom did not 

preclude regulation of speech and press clarified their own 

intentions rather than the meaning of words which were so 

unequivocal. Nor was their insistence that the First Amend

ment left the common law in effect more than an ex post 

facto declaration of their willingness to use the common 

law if it suited their purpose. Nowhere is there any sub

stantiation for this claim that the common law remained in 

effect except in the Federalists1 rationalization of the 

Sedition Act and the decisions of Federalist judges. Faced 

-^-Detailed in Levy, Legacy of Suppression. 
pp. 227-33. 
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squarely with the question of whether United States circuit 

courts could exercise common-law jurisdiction in criminal 

cases, the Supreme Court, still dominated by Federalists, 

declared in 1812 that the federal courts* jurisdiction 

over acts of individuals is restricted to those which are 

made criminally punishable by congressional statute.^ The 

Court considered this question "as having long been settled 

in public opinion. In no other case, for many years, has 

this jurisdiction been asserted; and the general acquiescence 

of legal men shows the prevalence in favor of the negative 

of the proposition."2 

The question had been settled by the expiration of 

the Sedition Act on March 3» 1801. In his inaugural 

address on the following day Jefferson pronounced the end 

of persecution for dissenting political beliefs. He ex

pressed confidence in the strength of republican government 

to survive any verbal challenge and upheld the equal right 

of the minority to express disagreement with the majority 

under equal protection of the law.3 This was a reaffirma

tion of his principle that utterance cannot be made 

punishable unless coupled with seditious acts. 

The hypothesis that the Jeffersonians1 libertari-

anism emerged as a sudden extemporaneous outburst in 1798 

-^-United States v. Hudson and Goodwin. 7 Cranch 
(11 U. S.) 32, 34 {1812). 

^Ibid., at 32. 

^Koch and Peden, o£. cit.. pp. 322-23. 



would appear to be belied by the available evidence. 

Equally unpersuasive is the attempt to establish the 

framers* intent by the passage of the Sedition Act, which 

"suggests that suppression of seditious libel was not con

sidered to be an abridgment of freedom of speech and 

press."1 Madison, Jefferson, and their adherents peremp

torily rejected that suggestion in 1796 and would have done 

so in 1789 if it had been raised. The Republican Congress 

made no laws abridging freedom of utterance despite the 

precedent provided by their opponents. In the absence of 

evidence to the contrary, we must assume that Kadison and 

his supporters in the first Congress interpreted the words, 

"Congress shall make no law. . . .", to mean that the 

entire realm of religious and political utterance was 

totally withdrawn from legislative authority, since rigid 

adherence to that prohibition provided the only assurance 

of orderly change. 

The controversy over the intent of the framers is 

thus resolved into a choice of the group of framers who 

best represent the inquirer's own predispositions. Since 

the intent of many Federalists was simply to placate their 

political opponents, their opportunism may well be adduced 

to support an assertion that they did not regard suppression 

^"Levy, Legacy of Suppression, p. 237. 



of seditious libel as an encroachment on the First Amend

ment. On the other hand, the libertarian writings and 

speeches of Madison, Jefferson, and Gallatin may be 

mustered in support of Alexander Meiklejohn's contention 

that if the First Amendment "means anything, it means that 

certain substantive evils which, in principle, Congress has 

a right to prevent, must be endured if the only way of 

avoiding them is by the abridging of that freedom of speech 

upon which the entire structure of our free institutions 

rests.This is no more susceptible to empirical proof 

than Levy's hypothesis, which, however exhaustively re

searched and heavily documented, cannot sustain more than 

that the Federalists were not wholeheartedly committed to 

freedom of utterance. 

Nevertheless, the meaning of the First Amendment is 

clear, regardless of who intended to adhere to it and who 

did not. The significance of what the framers intended lies 

in the contribution of those intentions to the slowly 

evolving theory of free political utterance. The acceler

ation of this theoretical development was contingent upon 

experience with self-government. Since the Federalists1 

elitism was soon discarded, their interpretation of the 

First Amendment lost any relevance it may have had. The 

^Meiklejohn, ojd. cit., p. 44. 



gradual growth of American democracy was rooted in Jeffer-

sonian political equality and majority rule. The theory 

which has evolved from these democratic principles is that 

each individual has as much right as any other to express 

his political opinions under full and equal protection of 

the law and that such expressions are imperative to orderly 

change in a self-governing society through the formation of 

new majorities. Viewed in this light, freedom of political 

expression becomes, for a democracy, "the quintessential 

condition of survival," for "if majorities recklessly 

impede the formation of new and different majorities, 

democracy will commit suicide."! 

Significantly for the nutriment of this theory, 

"Lincoln put down the greatest of rebellions without re

course to Alien or Sedition Acts, or the use of concentra

tion camps, or any general censorship.Although there 

were many instances of suppression of anti-Union newspapers 

and arbitrary arrest of their editors,3 these violations of 

the First Amendment were committed by members of the exec

utive branch or by local patriots. Secretary of State 

Seward was the most flagrant and persistent persecutor of 

^-Henry S. Commager, Freedom and Order (New York: 
George Braziller, I960), pp. 27, 4$. 

^Ibid., p. 36. 
O 
Dean Sprague, Freedom under Lincoln (Boston: 

Houghton-Mifflin Company, 1965), Chaps. 14, 24» passim. 



the press, perhaps without Lincoln's knowledge. In addition, 

local vigilantes were responsible for many arrests for un

patriotic remarks, often trivial and sometimes no more than, 

"It's not safe for a man to speak his mind these days."l 

But these abuses were isolated episodes and did not reflect 

government policy. "Though there were arbitrary arrests 

under Lincoln, there was no thoroughgoing arbitrary govern

ment. . . . Freedom of speech was preserved to the point 

of permitting the most disloyal utterances."2 Lincoln's 

attitude toward free expression was manifested in a letter 

to General Schofield: 

You will only arrest individuals and suppress as
semblies or newspapers when they may be working 
palpable injury to the military in your charge, 
and in no other case will you interfere with the 
expression of opinion in any form or allow it to 
be interfered with violently by others.3 

The Civil War provided proof of our capacity to 

survive our greatest ordeal without yielding to hysterical 

demands for total restriction of speech and press. The 

relatively few attempts at suppression were sporadic and 

contrary to Lincoln's overall policy. Congress made no law 

curtailing the guarantees of the First Amendment. At this 

1Ibid., p. 255. 

James G. Randall, Constitutional Problems under 
Lincoln (Urbana: University of Illinois Press, 1951)» 
p"I 520. 

^Quoted in ibid.. p. 503. 



time when our national unity suffered its gravest threat 

the libertarian tenets of Jefferson and Madison were sub

mitted to their most severe test and were clearly vin

dicated. Despite the prevalence of disloyal sentiments 

and their widespread expression, the Union was preserved 

without resorting to systematic suppression. Utterance 

alone, however disloyal or inflammatory, had not vitally 

endangered the orderly processes of government. Seemingly, 

as Jefferson had urged, the public expression of even the 

most disruptive political sentiments could be permitted 

so long as they were not accompanied by seditious action. 



CHAPTER IV 

GENESIS OF THE CLEAR AND PRESENT DANGER FORMULA 

Our entry into World War I in 1917 was marked by a 

revival of the hysteria which had resulted in passage of the 

Alien and Sedition Acts. 

It was a period in which midnight patriots smeared 
yellow paint on the doors of German-American neigh
bors. Fritz Kreisler, Johanna Gadski and Frieda 
Hempel were driven off the concert and opera stage. 
The German language was banned by law from high 
school curricula. And Congress passed th3 Espi
onage Acts of 1917 and 1918, the latter of which, 
modeled on the Sedition Act of 179S, fell just 
short of making it a penal offense to say Gesund-
heit at a sneeze. . . . 

Eugene V. Debs and Congressman Victor Berger 
went to prison for saying during the war, in 
sharper language, substantially what President 
Woodrow Wilson said at St. Louis on September 5, 
1919: "Why, my fellow citizens, is there any man 
or woman here who does not know the seed of war in 
the modern world is industrial and commercial ri
valry? This war was a commercial and industrial 
war. It was not a political war."l 

The Espionage Act was passed on June 15, 1917* Sec

tion 3 of Title I created three new offenses: 

(1) Whoever, when the United States is at war, 
shall willfully make or convey false reports or 
false statements with intent to interfere with 
the operation or success of the military or naval 

^"Brant, o£. cit.. pp. 396-97. (Emphasis in the 
original.) 

36 



£7 

forces of the United States or to promote the 
success of its enemies, (2) and whoever, when 
the United States is at war, shall willfully 
cause or attempt to cause insubordination, dis
loyalty, mutiny, or refusal of duty, in the 
military or naval forces of the United States, 
(3) or shall willfully obstruct the recruiting 
service of the United States, to the injury of 
the service or of the United States,,shall be 
punished by a fine of not more than $10,000 or 
imprisonment for not more than twenty years, or 
both.l 

Few voices were raised in opposition to this first congres

sional abridgment of free utterance since 179S. Senator Borah, 

the measure's most vociferous critic, urged that a free press 

is more important during a war than at any other time. 

I think one of the greatest services we can 
render the cause of democracy just now is to 
demonstrate to the world that a Republic can carry 
on a war, defend itself effectively and trium
phantly without recurring to the practices and pro
cedures of absolute governments.2 

Although Borah's voice was by no means small, it was unheeded 

by his colleagues in their tumultuous haste to ensure the 

salvation of the world for democracy by stifling opposition 

to the war at home. 

In this atmosphere of frantic patriotism Schenck and 

a group of fellow socialists printed and distributed some 

^"40 Statutes at Large, 217. 

Horace Green (ed.), American Problems: A Selection 
of Speeches and Prophecies by William E. Borah (New York; 
Duffield & Company, 1924), p. 65. 
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15,000 copies of a circular which equated conscription with 

involuntary servitude and urged its readers to petition 

Congress to repeal the Conscription Act of 1917. The 

circular, a single sheet with printed matter on both sides, 

"was replete with the jargon of a socialistic pacificist 

who believed that Wall Street plutocrats had dragged the 

United States into World War I to serve the interests of 

England."1 

It stated reasons for alleging that anyone violated 
the Constitution when he refused to recognize "your 
right to assert your opposition to the draft," and 
went on "If you do not assert and support your 
rights, you are helping to deny or disparage rights 
which it is the solemn duty of all citizens and 
residents of the United States to retain." It de
scribed the arguments on the other side as coming 
from cunning politicians and a mercenary capitalist 
press, and even silent consent to the conscription 
law as helping to support an infamous conspiracy. 
It denied the power to send our citizens away to 
foreign shores to shoot up the people of other 
lands, and added that words could not express the 
condemnation such cold-blooded ruthlessness 
deserves. . . .2 

The "actual or potential effect" of "these wild phrases" has 

been questioned by Irving Brant, who observed that "news

paper production extended their circulation from a few thou

sand into tens of millions, and they did nothing except 

stimulate the sale of Liberty Bonds."3 

•'•Brant, oo. cit., p. 510. 

^Schenck v. United States. 249 U. S. 47, 49-50. 

^Brant, od. cit.. pp. 510-11. 
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Nevertheless, the circular was the basis for Schenkfs 

indictment for violation of the Espionage Act. Making no 

attempt to deny his responsibility for the printing and dis

tribution of the leaflet, he claimed that the statute was an 

abridgment of the freedom of speech and press guaranteed him 

by the First Amendment. At a time when jurors could manifest 

their patriotism only by bringing in a verdict of guilty in 

cases involving the war effort, the outcome of the trial was 

never in doubt.1 

The jury found Schenck guilty on three counts: 

(1) causing and attempting to cause insubordination in the 

armed forces and to obstruct recruiting by distributing the 

circular among draftees; (2) conspiracy to use the mails for 

its distribution; and (3) unlawful use of the mails in its 

distribution. He was sentenced to twenty years* imprison

ment, the maximum penalty. 

Although Schenck1s fate was shared by many others 

during this wartime witch-hunt, he had the distinction of 

being the first to have his appeal heard by the United 

States Supreme Court. Since none of the Sedition-Act con

victions had ever been appealed, the Court for the first 

time in its history was required to decide whether Congress 

might make a law abridging freedom of utterance. 

1Ibid., p. 397 



More than eighty years before Schenck was decided, 

De Tocqueville wrote: 

If any one could point out an intermediate and yet 
a tenable position between complete independence 
and the entire subjection of public expression of 
opinion, I should perhaps be inclined to adopt it; 
but the difficulty is to discover this position.1 

Many scholars believe that Justice Holmes resolved that dif

ficulty in his decision. One has argued that "Holmes* in

estimable service to free speech consisted in his getting a 

unanimous Supreme Court to accept his test of guilt, which 

placed a great area of discussion beyond the reach of the 

government."2 Another has said that "the great contribu

tion of Mr. Justice Holmes was that he looked through the 

deceptively simple language of the First Amendment to its 

plain purpose—the safeguarding of society*s thinking 

processes."3 This scholar concluded that the formula was 

devised "to determine when utterance ceases to be mere dis

cussion and becomes fa trigger of action.t"^ Still another, 

although critical of the formula and its proponents, rec

ognized it as an attempt to propose an intermediate position. 

The clear and present danger test actually becomes 
a rationale for avoiding the impossible prohibitions 

^Alexis De Tocqueville, Democracy in America, trans. 
Henry Reeve (New York: The Colonial Press, 1399), Vol. 1, 
p. l&l. 

^Chafee, Blessings of Liberty, p. 70. 

^Mendelson, loc. cit., p. 317. 

^Tbid., p. 327; see also Shapiro, o£. cit.. p. 121. 
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of the First Amendment and for convicting persons 
for speech that the government has forbidden. 
Professor Chafee may prefer to look upon the test 
as "placing a great area beyond the reach of the 
government," but it is closer to the facts to re
gard the test as placing a great area of discus
sion within the reach of the government.! 

On the other hand, one of the formulafs severest 

critics has characterized the decision in Schenck as a 

"peculiarly inept and unsuccessful attempt to formulate an 

exception to the principle of freedom of speech."2 The 

formula has also been challenged as an attempt to establish 

a legal principle. 

No matter how rapidly we utter the phrase "clear 
and present danger," or how closely we hyphenate 
the words, they are not a substitute for the weigh
ing of values. They tend to convey a delusion of 
certitude when what is most certain is the com
plexity of the strands in the web of freedoms which 
the judge must disentangle.3 

And Professor Corwin has questioned "whether Justice Holmes 

actually intended here to add a new dimension to constitu

tional freedom of speech and press. 

If Holmes did intend to fill the gap between abso

lute freedom and complete suppression, the contradictory 

opinions expressed by constitutional scholars and Supreme 

^Berns, 0£. cit.. p. 56. (Emphasis in the original.) 

^Meiklejohn, o£. cit., p. 45-

3?aul A. Freund, On Understanding the Supreme Court 
(Boston: Little, Brown and Company, 1950), pp. 27-28. 

^"Corwin, ojd. cit.. p. 199. 
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Court justices suggest that his intention was not realized. 

Far from being a settled rule of law, the formula has been 

the focus of the continuing controversy over freedom of 

utterance. However, Corwinfs doubts may very well have 
t 

been justified. Prior to the Schenck decision, Holmesfs 

record was barren of any indication that he was a devout 

libertarian. Indeed, his one previous decision on free 

expression suggests the contrary. 

In Patterson v. Colorado.^ Senator Thomas Patterson, 

a Denver publisher, appealed his conviction for constructive 

contempt of the Colorado supreme court. The contempt con

sisted of an editorial he had written in the Denver Times 

insinuating that the court was a creature of the Denver 

public utilities and the political machine they controlled. 

Patterson rested his defense on the state constitution*s 

provision for freedom of the press in which truth might be 

offered as a defense in libel prosecutions. The Colorado 

court held that since the charge was constructive contempt, 

not libel, truth was no defense and that by pleading the 

truth of his charges Patterson had committed direct contempt 

and was subject to summary punishment by the court.^ His 

appeal was dismissed by the United States Supreme Court for 

1205 U. S. 454 (1907). 

^See Brant, od. cit., pp. 393-96. 
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lack of jurisdiction. Speaking for the seven-justice 

majority, Holmes said that the only area involving federal 

jurisdiction was the appellant's claim that the Colorado 

court's refusal to permit him to prove the truth of his 

editorial violated the Fourteenth Amendment. There was no 

need to consider whether the latter extended the First 

Amendment's guarantees to the states since, in the Holmesian 

interpretation, Patterson had no valid case for invoking 

them. 

In the first place, the main purpose of such con
stitutional provisions is "to prevent all such 
previous restraints upon publications as had been 
practiced by other governments," and they do not 
prevent the subsequent punishment of such as may 
be deemed contrary to the public welfare. . . . 
The preliminary freedom extends as well to the 
false as to the true; the subsequent punishment 
may extend as well to the true as to the false.^ 

In essence, Holmes simply restated the Blackstonian doctrine 

of freedom only from previous restraint, which had been 

transcended even by the Sedition Act of 179$. 

The libertarian sentiments in the Patterson case 

were uttered by Justice Harlan in his vigorous dissent. 

The public welfare cannot override constitutional 
privileges, and if the rights of free speech and 
a free press are, in their essence, attributes of 
national citizenship, as I think they are, then 
neither Congress nor any State since the adoption 
of the Fourteenth Amendment can, by legislative 
enactments or by judicial action, impair or abridge 
them. ... 

^205 U. S. 454» 462. (Emphasis in the original.) 



I go further and hold that the privileges of 
free speech and of a free press, belonging to 
every citizen of the United States, constitute 
essential parts of every raan^ liberty, and are 
protected against violation by that clause of the 
Fourteenth Amendment forbidding a State to de
prive any person of his liberty without due pro
cess of law.-1-

On the basis of this decision in 1907 Holmes clearly 

could not be classified as a champion of free utterance. At 

this time his conception of democracy excluded any concern 

for the rights of minorities to criticize the majority. 

Omitting Jeffersonian notions of political equality, he 

regarded democracy as simply rule by the majority under the 

authority vested in it by the people. In his view 

"sovereignty is a form of political power, and the will of 

the sovereign is law because he has the power to compel 

obedience or punish disobedience and for no other reason."2 

This conviction is further illustrated in the introduction 

Holmes wrote for a 1900 edition of LfEsprit des Lois. 

What proximate test of excellence can be found ex
cept correspondence to the actual equilibrium of 
force in the community—that is, conformity to the 
dominant power? Of course, such conformity may 
lead to destruction, and it is desirable that the 
dominant power should be wise. But wise or not, 
the proximate test of good government is that the 
dominant power has its way.^ 

•^•Ibid.. at 465 • 

^Quoted in Ben W. Palmer, "Hobbes, Holmes and Hitler, 
31 American Bar Association Journal (November, 1945), 571. 

^Oliver Wendell Holmes, Collected Legal Papers 
(New York: Peter Smith, 1952), p. 258. 



In Schenck, Holmes conceded that "it may well be 

that the prohibition of laws abridging the freedom of 

speech is not confined to previous restraints, although 

to prevent them may have been the main purpose.Apart 

from this grudging admission that his interpretation of 

the First Amendment in the Patterson case had been too 

narrow, the Schenck decision offers not the slightest ink

ling of commitment to the value of free expression. On the 

contrary, the force of his argument was directed toward re

inforcing the dominant power in the community whenever 

utterance may pose a threat to its continued dominance. 

The right of free speech is not inherent or absolute but 

must be re-examined in every case to determine "whether 

the words used are used in such circumstances and are of 

such a nature as to create a clear and present danger that 

they will bring about the substantive evils that Congress 

has a right to prevent."2 In enunciating the formula, 

Holmes's principal concern was with the right of Congress, 

the dominant group, to ward off substantive threats which 

Congress itself was empowered to define. Congressional 

wisdom in defining the danger was irrelevant in this formu

lation. Hence the right of the minority to challenge 

1249 U. S. 47, 51-52. 

2Ibid., at 52. 



congressional policy in the hope of ultimately changing it 

was ignored. 

Holmes's attitude toward freedom of utterance was 

amply demonstrated by his failure to apply his own test to 

Schenck's leaflet. Presumably, if words are capable of 

producing a manifest and imminent danger of substantive 

evil, they must be effectual. By karch 3, 1919» when 

Schenck was decided, the war had been successfully con

cluded despite Schenckfs puny efforts to obstruct it. But 

no effort was ever irade to determine the effect of his 

words. This was conceded in the following: 

It seems to be admitted that if an actual obstruc
tion of the recruiting service were proved, lia
bility for the words that produced the effect 
might be enforced. The Statute of 1917, in Sec
tion 4> punished conspiracies to obstruct as well 
as actual obstruction. If the act, (speaking or 
circulating a paper) its tendency and the intent 
with which it is done are the same, we perceive 
no ground for saying that success alone warrants 
making the act a crime.1 

Thus, clear and present danger was to be ascertained by the 

intent and tendency of the words, not by their efficacy. 

The test Holmes applied did not differ markedly from that 

used by the Federalist judges to enforce the Sedition Act, 

when suppression was also justified on the ground that a 

nebulous conspiracy endangered the established order. By 

disregarding the effectiveness of the utterance in this 

^Ibid. 
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particular case, Holmes, regardless of his disclaimer to 

the contrary, was setting forth the general rule that the 

dominant power, Congress, may abridge the constitutional 

guarantee of freedom of expression when circumstances 

seem to demand such restriction. 

There is nothing in the Schenck decision to sug

gest that the formula was designed, as Professor Shapiro 

contends, to distinguish speech "that is so closely linked 

temporally and causally to action that it is part of 

action itself and therefore, constitutionally subject to 

regulation.Such a linkage between speech and action 

requires consideration of effectiveness. The mere pre

sumption that certain consequences must naturally ensue 

from the intent and tendencies of Schenckfs leaflet can 

scarcely be regarded as legal proof that they did in fact 

ensue, and there is every reason to believe that they did 

not. Subsequently, in dissent, Holmes demanded proof of 

consequences in applying the formula; had he done so in 

Schenck, he would necessarily have had to vote for reversal.^ 

The introduction of clear and present danger as a 

purported test of guilt was nothing more than a rationaliza

tion for the Courtfs affirmance of the conviction on the 

•'•Shapiro, o£. cit., p. 121. 

^Glendon A. Schubert, Constitutional Politics: The 
Political Behavior of Supreme Court Justices and the Con
stitutional Policies They Make (New York: Holt, Rinehart 
and Winston, I960), pp. 423, 523. 



venerable common-law ground of bad tendency. The formula 

was "pure obiter dictum."-'- In Schenck, Holmes clearly 

"was not enunciating a formal rule that there can be no 

restriction upon speech . . . unless imminent danger would 

thereby be wrought 'to our institutions or our govern

ment. '"2 

In a reference to the Pebs3 case in a letter to 

Sir Frederick Pollock, Holmes wrote: 

There was a lot of jaw about free speech, which I 
dealt with somewhat summarily in an earlier case— 
Schenck v. U. S. . . .  A s  i t  h a p p e n s  I  s h o u l d  g o  
farther probably than the majority in favor of it, 
and I daresay it was partly on that account that 
the C. J. assigned the case to me.^-

His treatment of free speech in Schenck was certainly sum

mary, but there is nothing on record to substantiate the 

implication that he was more permissive than his brethren. 

He did not utilize clear and present danger as a test, and 

it could reasonably be claimed to have been an epigram 

which its author took very lightly at first.5 The often-

repeated claim that its "underlying intent was to find a 

1Ibid.. p. 523. 

^Justice Frankfurter, dissenting in West Virginia 
State Board of Education v. Barnette, 319 U. S. 624, 0 6 3 .  

3Pebs v. United States. 249 U. S. 211 (1919). 

^"Holmes-Pollock Letters, ed. Mark D. Howe (Cambridge, 
Mass.: Harvard University Press, 1941), Vol. II, p. 7 
(April 5, 1919). 

^Edward S. Corwin, "Bowing Out 'Clear and Present 
Danger,'" 27 Notre Dame Lawyer (Spring, 1952), 326. 
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halting place in the abridgment of freedoms that Congress 

was forbidden to abridge"! a product of hindsight rather 

than analysis of Holmes^ libertarianism in March, 1919. 

This claim is predicated on the assumption that Holmes was 

a lifelong and undeviating libertarian. 

Now that some of the illusions about Holmes are 
giving way to closer scrutiny of his deeper im
pulses, the various myths about his liberalism are 
gradually coming to be recognized for what they are. 
The liberal image of Holmes has been conveyed 
through many distortions, but probably the worst of 
them has been the rather careless effort to depict 
him as a civil libertarian. His reputation as a 
champion of human rights would seem to stem from 
epigrams and cannot be sustained by his record as 
a judge and citizen.2 

Recognition of the social value of free political 

utterance is the basis of modern libertarianism. The lack 

of clarity in Holmesfs conception of this value was evident 

in the analogy he chose to demonstrate that free speech can

not be an absolute. 

We admit that in many places and in ordinary times 
the defendants, in saying all that was said in the 
circular, would have been within their constitutional 
rights. But the character of every act depends upon 
the circumstance in which it is done. The most strin
gent protection of free speech would not protect a man 
in falsely shouting fire in a crowded theater, and 
causing a panic.3 

Falsely shouting fire in a crowded theater is not a rational 

act, and neither Schenck nor anyone else has ever claimed the 

''"Brant, ojd. cit., p. 393. 

Konefsky, o£. cit., p. 170. 

3249 U. S. 47, 52. 
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protection of the First Amendment for the utterances of 

madmen. Schenck claimed that his constitutional rights 

had been violated because his was a political utterance 

which he firmly believed to be true. By admitting the 

legality of such utterances in ordinary times, Holmes de

stroyed the validity of his analogy, since a deliberately 

false shout of fire in a crowded theater is never legally 

permissible. Neither the circumstances nor the character 

of the two acts are analogous, and the logic of sustaining 

Schenckfs conviction on such a premise was faulty. The use 

of this analogy indicates that Holmes saw no meaningful 

distinction between Schenckfs expression of sincere po

litical convictions and a wantonly false cry of fire in a 

crowded auditorium. He did carry the latter to its logical 

conclusion—panic—but refused to inquire into the con

sequences of the former, letting SchenckTs sentence to 

twenty years1 imprisonment rest on the assumption that the 

intent and tendency of the circular removed it from con

stitutional protection in wartime. 

Schenck*s basing of his defense on his First Amend

ment rights would not seem to have been unduly optimistic in 

view of the Courtfs decision in Ex parte Milligan.l 

Milligan, an Indiana civilian, had been convicted and 

h Wallace (71 U. S.) 2 (1866). 
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sentenced to death by a military commission in lS6k for con

spiring to organize a rebel expedition against the United 

States. His petition for a writ of habeas corpus argued 

that his civilian status and residence in a state where the 

regular courts were still functioning entitled him to trial 

by jury in a civilian court. The Supreme Court agreed, 

ruling unanimously that the military commission had no 

jurisdiction in the case. Justice Davis added: 

The Constitution of the United States is a law for 
rulers and people, equally in war and in peace, and 
covers with the shield of its protection all classes 
of men, at all times, and under all circumstances. 
No doctrine involving more pernicious consequences 
was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the 
great exigencies of government.^ 

This dictum gave Schenck every justification for believing 

that his constitutional rights were not contingent upon cir

cumstances but were equally applicable in times of war and 

peace. However, the Milligan case arose from presidential 

imposition of martial law, whereas Schenck had violated an 

act of Congress. 

In denying Schenck*s claim that the Espionage Act 

was an unconstitutional abridgment of free utterance, Holmes 

was expressing his characteristic reluctance to invalidate 

legislative action even in so privileged an area. This 

was carried to the extreme of subsuming words alone, by 

1Ibid., at 120-121. 
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their tendency and intent, under "the substantive evils 

Congress has a right to prevent." 

The formula originated as a re-affirmation of the 

bad-tendency test. In Schenck, Holmes made no attempt to 

distinguish the two. That was to come later, and it was his 

subsequent rejection of bad tendency which has been re

sponsible for the scholarly confusion over his original 

intent, which could only have been to add gloss to the 

traditional common-law test and to the Court1s affirmance of 

the conviction. 

Illustrative of this confusion is the statement that 

"the * clear and present danger* rule was the first author

itative judicial test applicable to limitations on freedom 

of speech, and it was immediately applied to a series of 

postwar Espionage Act cases.On the other hand, Professor 

Corwin has expressed doubt that Holmes intended to formulate 

an authoritative test "inasmuch as in two similar cases 

following shortly after, in which he again spoke for the 

Court, and in which prosecutions under the Espionage Act 

were sustained, he did not allude to the formula."^ A read

ing of the two cases in question, Frohwerk v. United States3 

^"Robert S. Hirschfield, The Constitution and the 
Court: The Development of the Basic Law through Judicial 
Interpretation (New York; Random House, 1962J, p. 96. 

^Corwin, The Constitution and What It Means Today. 
p. 199. 

3249 U. S. 204 (1919). 
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and Debs v. United States-^- plainly substantiates the latter 

assessment. Holmes delivered both decisions for a unanimous 

Court exactly one week after Schenck, and in neither was 

there a hint of clear and present danger. Both were decided 

on precisely the same rule as Schenck—bad tendency.^ This 

may account for the notion advanced by one scholar that 

Holmes applied the formula in both cases "without calling 

it by name."3 

Jacob Frohwerk, editor of the German language news

paper, the Missouri Staats-Zeitung. had written and published 

twelve articles in which he questioned various convictions 

under the Espionage Act and asserted that the oppressor 

class declares the wars which the oppressed have to fight. 

These were construed as attempts to cause disloyalty, 

mutiny, and refusal of duty in the armed forces, and he was 

convicted of conspiracy to violate the Espionage Act. 

Professor Chafee has suggested that more "good old-fashioned 

lawyerlike work by the defense counsel" in carrying the 

appeal to the Supreme Court might have resulted in reversal, 

although "the evidence might conceivably have been sufficient 

x249 U. S. 211. 

^Schubert, o£. cit.. p. 524. 

^Robert E. Cushman, 111 Clear and Present Danger* in 
Free Speech Cases: A Study in Judicial Semantics," Milton R. 
Konvitz and Arthur Murphy (eds.), Essays in Political Theory 
(Ithaca, N. Y.: Cornell University Press, 1948J, p. 314* 
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to sustain a conviction, since the circumstances and the 

intention, though not the words per se might satisfy the 

danger test."l This speculation seems idle because Holmes 

cited Schenck as controlling but made no mention of the 

danger test, an omission which stripped Schenck of all but 

bad tendency as precedent. While he conceded that the irere 

fact of the country*s being at war does not eliminate the 

right to dissent, he proceeded to circumscribe the area of 

dissent in highly unlibertarian terms. 

But we must take the case on the record as it is, 
and on that record it is impossible to say that 
it might not have been found that the circulation 
of the paper was in quarters where a little breath 
would be enough to kindle a flame and that the 
fact was known and relied upon by those who sent 
the paper out.2 

Regardless of how complete the record might have 

been or how ably presented by counsel, the likelihood of 

success would seem to have been remote when so nebulous a 

test of guilt was applied by the Court. Moreover, in this 

case we again find Holmes using an analogy which is wholly 

unrelated to the question of political utterance. After 

noting that the First Amendment's prohibition of legislation 

abridging free speech "obviously was not intended to give im

munity for every possible use of language," he suggested an 

obvious exception. "We venture to believe that neither 

•^•Chafee, Free Speech, pp. S2-&3. 

2249 U. S. 204, 209. 
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Hamilton nor Madison, nor any other competent person then 

or later, ever supposed that to make criminal the coun

selling of a murder within the jurisdiction of Congress 

would be an unconstitutional interference with free speech."! 

What Holmes failed to do was to show any relationship between 

the articles which Frohwerk admittedly had made no specific 

effort to circulate among potential draftees, and the coun

selling of a murder. Clearly, in this analogy as well as 

in the false shout of fire, Holmes was seeking a justifi

cation for upholding legislative abridgment of free utter

ance. Both analogies were extraneous to the decisions, and 

no service was performed for political expression by equating 

it with criminal and irrational speech. 

The notion that a more effective presentation of the 

trial record would have altered the result is further dis

pelled in this passage: "Whatever may be thought of the 

other counts on the evidence, if it were before us, we have 

decided in Schenck v. United States, that a person may be 

convicted of a conspiracy to obstruct recruiting by words of 

persuasion.And words alone are sufficient to establish 

guilt, for "a conspiracy to obstruct recruiting would be 

criminal even if no means were agreed upon specifically by 

which to accomplish the intent. It is enough if the parties 

1Ibid.. at 206 

2Ibid. 
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agreed to set to work for the common purpose. However, 

no evidence was required to establish Frohwerk's agreement 

with his associate, Carl Gleeser, to work for a common 

purpose. Apparently, the tendency of the articles was 

enough to convince the Court that the conspiracy existed. 

By the CourtTs definition Frohwerk, simply through writing 

and publishing the twelve articles in his newspaper, had 

been guilty of conspiracy to obstruct recruiting. For this 
p 

he was sentenced to ten years m prison. 

In a decision handed down the same day the Court 

affirmed the conviction of Eugene Victor Debs, the acknowledged 

national leader and perennial presidential candidate of the 

Socialist Party, for violation of the Espionage Act by causing, 

inciting, and attempting to cause and incite insubordination, 

disloyalty, mutiny, and refusal of duty in the armed forces.3 

This comprehensive indictment stemmed from Debs's speech in 

Canton, Ohio, on June 16, 191$, in which he praised comrades 

who had been jailed for demonstrating their loyalty to 

socialist principles by running afoul of the Espionage Act. 

The defendant spoke of other cases, and then, after 
dealing with Russia, said that the master class has 
always declared the war and the subject class has 
always fought the battles—that the subject class 
has had nothing to gain and all to lose, including 

-^Ibid., at 209. 

p 
Frohwerk*s sentence was commuted by President Wilson 

in 1920. 

3249 U. S. 211. 
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their lives; that the working class, who furnish 
the corpses, have never yet had a voice in de
claring peace. "You have your lives to lose; you 
certainly ought to have a right to declare war if 
you consider a war necessary." . . . 

There followed personal experiences and illus
trations of the growth of socialism, a glorifica
tion of minorities, and a prophecy of the success 
of the international socialist crusade, with the 
interjection that "You need to know that you are 
fit for something better than slavery and cannon 
fodder."! 

During his trial as well as in the speech Debs en

dorsed the "Anti-war Proclamation and Program11 which had 

been adopted in St. Louis in April, 1917. The Proclamation 

attributed the cause of the war to capitalism and the entry 

of the United States to the machinations of American capi

talists, and it called for unremitting public opposition to 

the war through demonstrations, petitions, and every other 

available device. Holmes held that the trial judge had 

acted properly in admitting the Proclamation as evidence 

because "evidence that the defendant accepted this view and 

this declaration of his duties at the time that he made this 

speech is evidence that if in that speech he used words tend

ing to obstruct the recruiting service he meant that they 

should have that effect." 

However, the speech was confined to the general theme 

of socialism, its history and eventual triumph. Debs made 

•'•Ibid., at 213-14. 

^Ibid., at 216. 
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no reference whatsoever to resisting the draft, nor were any 

of his remarks directed to the armed forces or potential 

draftees. -̂ This was tacitly admitted by Holmes when he held 

that the jury were correct 

in finding that one purpose of the speech, whether 
incidental or not does not matter, was to oppose 
not only war in general but this war, and that the 
opposition was so expressed that its natural and 
intended effect would be to obstruct recruiting. 
If that was intended and if, in all the circum
stances, that would be its probable effect, it 
would not be protected by reason of its being part 
of a general program and expressions of a general 
and conscientious belief.2 

Here Holmes was saying that the tendency of the words was 

enough to establish guilt. Not only was there no need to 

show any imminent danger of their efficacy, but it was not 

even necessary to prove any specific intent to impede re

cruiting, the crime with which Debs was charged and for 

which he was sentenced to prison for ten years.3 

Holmes gave further sustenance to the bad tendency 

test in approving the trial judge's charge to the jury "that 

they could not find the defendant guilty for advocacy of any 

of his opinions unless the words used had as their natural 

tendency and reasonably probable effect to obstruct the 

"^"Chafee, Free Speech, p. 85. 

2249 U. S. 211, 214-15. 

•^The sentence was commuted by President Harding in 
1921 after Debs had served two years. 



recruiting service, &c., and unless the defendant had the 

specific intent to do so in his mind.The jury were re

quired to find specific intent but might do so by deducing 

it from words tending to impede recruiting and which would 

have that probable effect. In short, Debs could be found 

guilty, and was, even if he had not committed the specific 

crime with which he had been charged. Guilt was ascer

tainable from the mere fact of his being a socialist and a 

pacifist and from his advocacy of these noxious doctrines 

in wartime. 

The contention that Holmes devised the clear and 

present danger formula "to determine when utterance ceases 

to be mere discussion and becomes a ?trigger of action'"2 

was negated by his failure to apply it to Schenck's 

utterances, for which it was supposedly created. When he 

failed even to mention the formula in the two cases de

cided the following week, despite several references to 

Schenck as controlling, the notion that he intended it to 

be a test of efficacy, and thus of the amenability of po

litical expressions to constitutional protection, was wholly 

dispelled. These three decisions clearly support the con

clusion that "the reference to 'clear and present danger*in 

^"249 U. S. 211, 216. (Emphasis added.) 
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the Schenck case was a casual remark, a neat bit of verbal

ization on the part of a man given to terse expression. 

The precedent set by Schenck was simply that the 

tendency and intent of the words were sufficient to warrant 

making utterance a crime, since words can have the "effect 

of force.While Schenck's intent was demonstrable in his 

circular, in Debs, Holmes further limited the scope of 

protected utterance by saying that intent could properly be 

inferred by the jurors. Up to this point there would appear 

to have been no doctrinal difference between Holmes and 

his colleagues on the Court. If, as he wrote to Pollock, 

he would have gone farther than they in favor of free ex

pression, he gave no evidence of this in the three cases 

in which he spoke for the Court during the week from 

March 3 to March 10, 1919• 

Yet many scholars have pointed to HolmesTs enuncia

tion of the formula in the Schenck case as proof of his 

libertarianism. This view was forcefully expounded by 

Chafee. 

Meanwhile the cause of freedom of speech surely 
profited from his serving as spokesman for all the 
Justices in the Schenck case, far more than if he 
had voted for reversal. For subsequent decisions 
prove that he would have been in a small minoritv 
and would not have been able (as he actually was") 

"'"Konefsky, 0£. cit., p. 1&6. 

2249 U. S. 47, 52. 
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to announce with the backing of a unanimous Supreme 
Court the rule of clear and present danger. That 
rule now serves as a guiding principle for the 
future, and ought to make impossible a repetition 
of the worst decisions of the trial courts under the 
Espionage Act of 1917. 

Since the formula was used to sustain one of those very-

decisions, Professor Chafeefs conclusion is illogical. That 

it had the backing of the unanimous Court for that purpose 

is self-evident, but, as Chafee himself confirms, that back

ing evaporated when Holmes sought to use the formula for 

another purpose—to reverse convictions under the Espionage 

Act. 

Professor Cushman has attempted to explain the dis

crepancy between the apparent acceptance of the formula by 

Holmesfs colleagues in Schenck and their later rejection of 

it in this light: 

The Court went along with Holmes in the three 
wartime free speech cases in which he wrote the 
opinions (Schenck, Frohwerk, and Debs). This is 
not significant. The three defendants were all 
held to be validly convicted, and the rest of the 
Court, agreeing with this result, were content to 
let Holmes' remarks about clear and present 
danger stand as a bit of rationalization. It is 
unlikely that in these first cases they fully 
grasped the significance of Holmes1 doctrine.2 

The implication that the formula had any deeper significance 

than mere rationalization is not justified by the context of 

the decision in which it was embedded. If the other justices 

"^Chafee, Free Speech, p. S6. 

^Cushman, loc. cit.. pp. 316-17. 
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agreed with the decision in Schenck, they could have had no 

objection to the way the formula was used. Rather than ac

cusing the justices of obtuseness, it might be more apt to 

say that they recognized the formula for what it was— 

obiter dictum. 

Chief Justice Marshall defined the precedential status 

of dicta in this way: 

It is a maxim, not to be disregarded, that gen
eral expressions, in every opinion, are to be taken 
in connection with the case in which the expressions 
are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment in 
a subsequent suit when the very point is presented 
for decision.1 

As Glendon Schubert has noted, anything in a previous de

cision that the Court "finds inconvenient or embarrassing, 

and that is not a part of the direct holding in the earlier 

case may later be explained away as 'only obiter' or as a 

*mere dictum.1,12 Since the clear and present danger formula 

was not cited in Debs or in Frohwerk. but only the Schenck 

decision per se, in which the direct holding was bad 

tendency, Holmes^ colleagues could reasonably conclude that 

the formula was no more than "a bit of rationalization." 

Holmes himself gave no indication in the Debs and Frohwerk 

decisions that he regarded it as anything more. His re

iterated acceptance of tendency and intent, even when the 

^Cohens v. Virginia. 6 Wheaton (19 U. S.) 264, 399 
(1321). This ruling was re-affirmed in OfDonoghue v. United 
States. 289 U. S. 516, 550 (1933). 

^Schubert, 0£. cit.. p. 221. 
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latter was unproven as in Debs. as proof of guilt gives 

rise to the question of "whether Holmes himself 1 fully-

grasped the significanceT—or shall we say, potentialities— 

of his now famous formula.That he did not is implicit'in 

Professor Konvitz' assessment of the three cases decided in 

March, 1919. 

It should be apparent by now that the opinions 
of Holmes in the three cases, in which convictions 
for violations of the Espionage Act of 1917 were 
unanimously sustained, could hardly be said to lay 
down clear principles that are easy of application 
in speech or press cases. Nor could it be said 
that his opinions in these cases went far to 
protect free utterance; for neither Debs nor 
Schenck nor Frohwerk could be said to have shouted 
fire. Nor could it be said that in these cases 
Holmes considered his words in the Schenck opinion 
about a clear and present danger as the expression 
of a constitutional test or as a formulation of a 
doctrine; for in the Frohwerk and Debs opinions 
there was no mention at all of a clear and present 
danger test.2 

In short, until November of 1919, clear and present 

danger did not achieve the status of a formula, rule, or 

test. To say, as Chafee has, that "the cause of freedom 

surely profited" from its enunciation in Schenck is to dis

regard the fact that the other justices, with the single 

exception of Brandeis, felt in no way bound by it outside 

the context of its use in Schenck. If clear and present 

danger had been enunciated in dissent as a ground for 

^Konefsky, op. cit.,pp. 1$6~87. 

K̂onvitz, 0£. cit.. pp. 268-89. 
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reversal, Holmes could have avoided the ambiguities sur

rounding its origin and placed himself clearly on record 

as wholly committed to free political utterance, but he 

obviously was not ready to do this in March of 1919. He 

spoke for all the justices only insofar as he reduced free 

expression to a whisper, and there is no evidence to support 

the view that he had any other intention. We can only assume 

that the anti-libertarian thrust of these three decisions 

reflected his own sincere conviction that utterance itself 

is a substantive evil in time of national emergency and must 

be curtailed if society is to be protected from agitators 

like Schenck and Debs. 

Although Holmes developed a compelling doctrine of 

freedom of expression from this unpromising beginning, its 

genesis suggests a flexibility in application which detracts 

from its meaningfulness as a settled rule of law. It is 

difficult to reconcile its application in sustaining the 

conviction of Schenck, thus imposing a sharp limitation on 

the individuals claim to immunity under the First Amendment, 

with its later use to protest governmental invasions of 

freedom of utterance. This radical change in application 

suggests a moderation in Holmesfs views on the degree to 

which the dominant power in the community should be permitted 

to dominate. 



CHAPTER V 

EVOLUTION FROM EPIGRAM TO CONSTITUTIONAL DOCTRINE 

On Kay 16, 191$, Congress amended the Espionage Act 

by enacting the Sedition Lav/.-'- The original provision deal

ing with obstruction of recruiting was expanded to include 

attempts at obstruction. New offenses included: obstruc

tion of the sale of United States bonds by word or deed; 

disloyal or abusive reference to the government, the Consti

tution, the flag, or the uniform of the army or navy; ut

terance intended to incite resistance to the government or 

promote the enemy1s cause; urging curtailment of war produc

tion; and advocating, teaching, defending, or suggesting 

any of these acts. 

Jacob Abrams, a Russian-immigrant socialist, and 

four associates were indicted under the amended Espionage 

Act, charged principally with (1) printing circulars in

tended to encourage resistance to the war, and (2) inciting 

and advocating in these circulars a general strike by 

munitions workers with the intent of hindering prosecution 

of the war. They had printed two inflammatory circulars 

passionately protesting American intervention in the Russian 

^O Statutes at Large, 553-
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Revolution. Some five thousand copies had been distributed 

either surreptitiously or by dropping them from a tall 

building onto a New York City street. The five socialists 

were found guilty and sentenced to twenty years* imprison

ment. 

On appeal to the Supreme Court, they argued that 

their sole aim was to further the fortunes of the Russian 

Revolution and to prevent interference in it by external 

capitalist interests; hence they had not violated the 

Espionage Act, andtheir prosecution was an unconstitutional 

infringement of their First Amendment rights. In the 

majority opinion Justice Clarke rejected the claim that 

the circulars fell under the protection of the First Amend

ment with a summary reference to Schenck and Frohwerk.1 

He established intent to impede the war with Germany by 

correlating intent with probable effect. 

It will not do to say • . . that the only intent 
of these defendants was to prevent injury to the 
Russian cause. Men must be held to have intended, 
and to be accountable for, the effects which their 
acts were likely to produce. Even if their primary 
purpose and intent was to aid the cause of the 
Russian Revolution, the plan of action which they 
adopted necessarily involved, before it could be 
realized, defeat of the war program of the United 
States, for the obvious effect of this appeal, if 
it should become effective, as they hoped it might, 

^Abrams v. United States, 250 U. S. 6l6, 613-19 
(1919). 
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would be to persuade persons . . . not to aid 
government loans and not to work in ammunition 
factories.^ 

Upon this strained circumlocution the conviction and prison 

sentences of Abrams and his cohorts were affirmed. 

Although this would appear to have been a logical 

extension of the decisions in Schenck. Frohwerk. and Debs. 

Holmes, joined by Brandeis, spoke out in sharp dissent. He 

began by summarizing the circulars: 

The first of these leaflets says that the 
Presidents cowardly silence about the interven
tion in Russia reveals the hypocrisy of the pluto
cratic gang in Washington. It intimates that 
"German militarism combined with allied capitalism 
to crush the Russian Revolution"—goes on that the 
tyrants of the world fight each other until they 
see a common enemy—working class enlightenment. ... 
It says . . . that it is a crime for workers of 
America, &c., to fight the workers* republic of 
Russia, and ends, "Awake! Awake, you Workers of 
the World! Revolutionists." A note adds "It is 
absurd to call us pro-German. We hate and despise 
German militarism more than do you hypocritical 
tyrants. . . ."2 

The second leaflet was in a similar vein, although 

more germane to the charged violation of the amended 

Espionage Act. 

It tells the Russian emigrants that they now must 
spit in the face of the false military propaganda 
by which their sympathy and help to the prosecu
tion of the war have been called forth and says 
that with the money they have lent or are going to 
lend "they will make bullets not only for the 
Germans, but also for the Worker Soviets of Russia," 

"^Ibid., at 621. 

^Ibid., at 625 



and further, "Workers in the ammunition factories, 
you are producing bullets, bayonets, cannon to 
murder not only the Germans, but also your dearest, 
best, who are in Russia fighting for freedom." . . . 
The leaflet winds up by saying "Workers, our reply 
to this barbaric intervention has to be a general 
strike!"1 

Holmes could see no attack on our form of government 

in these "pronunciaraentos." While the second leaflet plainly 

urged conduct which would be detrimental to the war effort 

within the meaning of the statute, he insisted that the 

government had not proved intent as required in the statute. 

This was a requirement he had not seen fit to make of the 

government in the Debs case, which had stemmed from the 

original Espionage Act and in which Holmes had been sat

isfied that Debs's intent to obstruct recruiting, even if 

incidental to his principal theme, was inherent in his ex

pression of opposition to war in general. The 1917 act, 

no less than its 1918 amendment, had stipulated that the 

enumerated acts or utterances must be intentional or willful 

to be made criminal. 

The disparity between the Debs decision and the 

dissent in Abrams is strikingly apparent in this passage on 

intent: 

I am aware of course that the word intent as 
vaguely used in ordinary legal discussion means 
no more than knowledge at the time of the act that 
the consequences said to be intended will ensue. . . . 
But, when words are used exactly, a deed is not done 

1Ibid.. at 625-26 
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with intent to produce a consequence unless that 
consequence is the aim of the deed. It may be 
obvious, and obvious to the actor, that the con
sequence will follow, . . . but he does not do 
the act with intent to produce it unless the 
aim to produce it is the proximate motive of the 
specific act, although there may be some deeper 
motive behind. 

An actual intent in the sense I have explained 
is necessary to constitute an attempt, where a 
further act of the same individual is required to 
complete the substantive crime. ... It is necessary 
where the success of the attempt depends on others 
because if that intent is not present the actor's 
aim may be accomplished without bringing about the 
evils sought to be checked. An intent to prevent 
interference with the revolution in Russia might 
have been satisfied without any hindrance to carry
ing on the war in which we were engaged.1 

But Holmes's refutation of the validity of Abrams' 

conviction was not confined to the government's failure to 

prove actual, deliberate intent. He went on to uphold the 

appellants' contention that their constitutional rights had 

been transgressed. In doing so, he refused to admit any 

doubt that "the questions of law that alone were before this 

court in the cases of Schenclc, Frohwerk, and Debs . . . were 

rightly decided." He reiterated the clear and present 

danger formula, again making dangerous speech analogous to 

persuasion to murder, and asserted that Congress' constitu

tional power to curb speech "undoubtedly is greater in time 

of war than in time of peace because war opens dangers that 

do not exist at other times."2 

1Ibid., at 625-28. 

^Ibid., at 627-28 
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Up to this point in the opinion Holmes gave no in

dication of any modification in his thinking about the 

formula or its application. He replaced "present" with 

"imminent" danger. He chose the Frohwerk analogy instead 

of the false shout of fire as his illustration that free 

speech cannot be absolute. However, in Abrams. he insisted 

that the formula should be used as a test. 

But as against the dangers peculiar to war, as 
against others, the principle of the right to free 
speech is always the same. It is only the present 
danger of immediate evil or an intent to bring it 
about that warrants Congress in setting a limit to 
the expression of opinion where private rights are 
not concerned. Congress certainly cannot forbid all 
effort to change the mind of the country. Now nobody 
can suppose that the surreptitious publishing of a 
silly leaflet by an unknown man, without more, would 
present any imminent danger that its opinions would 
hinder the success of the government arms or have 
any appreciable tendency to do so.^ 

Thus, while he did not contest the constitutionality of the 

statute, Holmes did challenge the interpretation which held 

that it made utterance punishable on the criterion of pre

sumed effect. His insistence that Schenck had been rightly 

decided would seem to have been little more than a posture 

of self-justification when in that case he had made the 

same presumption of probable effect, deriving from the 

tendency of the words, as Justice Clarke found inherent in 

Abrams1 propaganda. For, in the Abrams dissent Holmes de

manded evidence of effectiveness before utterance could be 

^"Ibid., at 626. 
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considered an immediate danger. He transformed the formula 

from a mere epigram to a test of substantive evil. The 

nebulous and improbable threat posed by Abrams' circulars 

was too insubstantial to warrant punishment under the 

Espionage Act despite Congress* uncontestable authority to 

impose limits on free utterance in wartime. Utterance can 

justifiably be restricted in a national emergency, but the 

boundary between permissible and forbidden expression must 

be drawn at the point where the opinions expressed present 

an actual danger to organized government. 

That the Abrams dissent represented a complete re

versal in Holmes*s conception of the First Amendment during 

the eight months which had elapsed since Schenck was de

cided was nowhere more apparent than in the total rejection 

of his interpretation in Patterson v. Colorado.^- While he 

had admitted grudgingly in Schenck that the protection of 

the First Amendment might not be confined to prevention of 

previous restraint, at that time he still seemed to believe 

that this had been the framers1 primary purpose. In Abrams 

he declared: 

I wholly disagree with the argument of the government 
that the First Amendment left the common law as to 
seditious libel in force. History seems to me against 
the notion. I had conceived that the United States 
through many years had shown its repentance for the 
Sedition Act of 179$> by repaying fines that it 

1205 U. S. 454 (1907) 
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imposed. Only the emergency that makes it im
mediately dangerous to leave the correction of 
evil counsels to time warrants any exception to 
the sweeping command, "Congress shall make no 
law. . . . abridging the freedom of speech.111 

His conception of clear and present danger was 

further amplified by his attempt to clarify the clause in 

the statute directed at intent to provoke resistance to the 

war effort. In his estimation resistance to the United 

States could be defined only as "some forcible act of oppos

ition to some proceeding of the United States in pursuance 

of the war."2 

If provocation of force was necessary to establish 

guilt under the 191S amendment of the Espionage Act, why was 

not the same test applicable to the original 1917 statute? 

It might be argued that the amendment was a far more drastic 

invasion of First Amendment rights, which it plainly was, 

but surely Schenck^ rights were the same as Abrams*. Al

though Schenckfs intent was specific enough to satisfy 

HolmesTs definition of intent in Abrams. Schenck had 

advocated no "forcible act of opposition," a fact specif

ically recognized in the decision. Nor had Debs or Frohwerk. 

Despite HolmesTs unequivocal assertion that the three earlier 

cases had been rightly decided, his definitions of intent 

1250 U. S. 616, 630-31. 

^Ibid., at 629. 
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and resistance in the Abrams dissent would appear to be 

tacit admission that they were not. 

One of the formula's most ardent proponents has 

explained the discrepancies between the Schenck decision 

and the Abrams dissent as a matter of expediency. "Looking 

backward, however, we see that Justice Holmes was biding 

his time until the Court should have before it a conviction 

so clearly wrong as to let him speak out his deepest thoughts 

on the First Amendment."! This explanation, apart from over

looking Holmes's previous expressions of his "deepest thoughts," 

cannot be regarded as very compelling when, by the standards 

he set forth in Abrams, the convictions of Debs, Frohwerk, and 

Schenck were equally egregious. Debs had not even satisfied 

the requirement of deliberate intent, yet he and Frohwerk 

had received ten-year sentences. Schenckfs and Abrams* 

sentences were identical—twenty years, but only the latter 

drove Holmes to bitter protest over its excessiveness. 

In this case sentences of twenty years imprison
ment have been imposed for the publishing of two 
leaflets that I believe the defendants had as much 
right to publish as the Government has to publish 
the Constitution of the United States now vainly 
invoked by them. Even if I am technically wrong, 
and enough can be squeezed from these poor and puny 
anonymities to turn the color of legal litmus paper; 
I will add, even if what I think the necessary in
tent were shown; the most nominal punishment seems 
to be all that possibly could be inflicted, unless 
the defendants are to be made to suffer not for what 

•^Chafee, Free Speech, p. 36 .  
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the indictment alleges, but for the creed they avow— 
a creed that I believe to be the creed of ignorance 
and immaturity when honestly held, as I see no reason 
to doubt that it was held here, but which, although 
made the subject of examination at the trial, no one 
has a right even to consider in dealing with the 
charges before the court.1 

By contrast with Abrams and his associates, Schenck, Frohwerk, 

and Debs were all persons of some distinction so that their 

utterances, however puny or poor, could not be regarded as 

anonymities. Nevertheless, the severity of their punishment 

suggests that they too were made to suffer for their sincere 

beliefs at a time when irrational fear overruled reasoned 

judgment. 

To be sure, Abrams1 revolutionary propaganda could 

only be considered tangential to the provisions of the 

Espionage Act so that, superficially at least, his convic

tion might have seemed more patently unjust. But was Debsfs 

speech any less tangential? Anyone who declares passionate 

and categorical opposition to war in general must be assumed 

to oppose a specific war, but he can scarcely be accused of 

specific intent to obstruct recruiting. Why did Holmes 

choose to spell out the definition of intent so precisely 

in the Abrams dissent and refrain from doing so in Debs? 

In his letter to Pollock on April 5» Holmes had 

noted that he was "beginning to get stupid letters of protest 

against a decision that Debs, a noted agitator, was rightly 

1250 U. S. 616, 629-30 
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c on victed of obstructing the recruiting service as far as 

the law was concerned." He expressed doubt as to the govern

ment's wisdom in pressing the case because "the inevitable 

result was that fools, knaves, and ignorant persons were 

bound to say he was convicted because he was a dangerous 

agitator and that obstructing the draft was a pretence. 

Although he dismissed the charge as "silly" insofar as it 

pertained to the Court, it was apparent that the criticism 

rankled and may well have given rise to second thoughts on 

the question of intent as well as the problem of freedom of 

expression in general. 

Most noteworthy in this dissenting opinion was its 

use as a vehicle for the statement of a theory of free po

litical utterance, "the expression of opinion where private 

rights are not concerned." After denying that the de

fendants* political creed should properly have been con

sidered as evidence of the violation with which they were 

charged, Holmes continued: 

Persecution for the expression of opinions seems 
to me perfectly logical. If you have no doubt of 
your premises or your power and want a certain re
sult with all your heart you naturally express your 
wishes in law and sweep away all opposition. To 
allow opposition by speech seems to indicate that 
you think the speech impotent ... or that you do 
not care whole-heartedly for the result, or that 
you doubt either your power or your premises. But 
when men have realized that time has upset many 
fighting faiths, they may come to believe even more 

^-Holmes-Pollock Letters. II, p. 7 
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than they believe the very foundations of their own 
conduct that the ultimate good desired is better 
reached by free trade in ideas—that the best test 
of truth is the power of thought to get itself ac
cepted in the competition of the market, and that 
truth is the only ground upon which their wishes 
safely can be carried out. That at any rate is the 
theory of our Constitution. It is an experiment, 
as all life is an experiment. Every year if not 
every day we have to wager our salvation upon some 
prophecy based upon imperfect knowledge. While 
that experiment is part of our system I think we 
should be eternally vigilant against attempts to 
check the expressions of opinions we loathe and 
believe to be fraught with death, unless they so 
imminently threaten immediate interference with 
the lawful and pressing purposes of the law that 
an immediate check is required to save the country.1 

This eloquent statement represented a departure not 

only from the hysteria-ridden consensus then current but 

from its author1s own previously expressed convictions. The 

Abrams opinion was indicative of a revolutionary change in 

his conception of government. The authoritarian overtones 

of his earlier formulation, in which the dominant power had 

been viewed as a constant, a group which could perpetuate 

itself my muzzling all opposition, were eliminated when 

Holmes finally recognized the experimental nature of self-

government. When the knowledge upon which political de

cisions are based is imperfect, "the proximate test of good 

government" must be the degree to which the free play of 

ideas is encouraged so that majority opinion may be challenged 

on the grounds of wisdom and truth and may be reconstituted 

when invalidated by time and competing ideas. In the 

X250 U. S. 616, 630-31 
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conception arrived at by Holmes in Abrams, government is 

good only when it is capable of response to changing con

ditions and needs rather than when it merely imposes the 

will of the community*s dominant force, the position he 

echoed in Patterson v. Colorado. 

Nor did the Schenck decision represent any deviation 

from the dogma that the dominant power must have its way. 

The clear and present danger formula was mustered to support 

that proposition. Used as it was to sustain Schenck's con

viction, the concession that contravention of the First 

Amendment is permissible only when the words present a 

threat of substantive evil was meaningless, since in 

ordinary times the dominant power is never endangered. 

The threat itself makes times extraordinary and thus makes 

the formula operable as a justification for suppressing 

opposition. 

In Abrams. Holmes invoked the formula in an attempt 

to enlarge the scope of First Amendment protection rather 

than as the extemporized rationalization for restriction 

which stigmatized its introduction in Schenck. This abrupt 

transformation was prompted by his recognition that po

litical dominance in a pluralistic democracy is necessarily 

transitory and that minorities must be protected against a 

temporary majority's inclination to "sweep away all opposi

tion." The Abrams dissent made clear that Holmes had come 

to view the Court as the defender of free political 



utterance against abridgment by the very forces he had 

previously extolled. What must be protected is not the 

temporary majority but the democratic political process 

from which it emerges and gains ascendancy, for only by 

ensuring unfettered political discussion can the imperfec

tions of previous knowledge be exposed and new experiments 

be attempted. Therefore, full expression of political 

opinions must be encouraged up to the point where such 

utterances pose immediate and substantial danger, not to 

the group temporarily ascendant but to the system as a 

whole. 

In Gitlow v. New York.l again joined by Brandeis in 

dissent, Holmes gave further evidence of his conversion to 

a constitutional theory which permitted virtually unlimited 

political discussion and rejected his previous commitment 

to maintenance of the status quo. Benjamin Gitlow, a left-

wing socialist, and three associates had been found guilty 

of violating the provision of New Yorkfs Criminal Anarchy 

Act of 1902 which had made criminal the advocacy of the 

overthrow of organized government by force or violence. 

They had been prosecuted for writing and distributing The 

Left-Wing Manifesto, a pamphlet in which they acclaimed the 

proletarian revolution and called for mass political strikes 

126o U. S. 652 (1925). 
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and other unspecified mass revolutionary action to speed the 

destruction of the bourgeois parliamentary state. 

Speaking for the majority, Justice Sanford held that 

the only question over which the Court had jurisdiction was 

"whether the statute, as construed and applied in this case 

by the state courts, deprived the defendant of his liberty 

of expression, in violation of the due process clause of 

the 14th Amendment."! A hallowed precedent was shattered 

with the terse statement: 

For present purposes we may and do assume that 
freedom of speech and the press—which are pro
tected by the 1st Amendment from abridgment by 
Congress—are among the fundamental personal rights 
and "liberties" protected by the due process clause 
of the 14th Amendment from impairment by the states.2 

However, this merely established federal jurisdiction in the 

case. In considering the merits of Gitlow's claim that the 

New York statute infringed his rights under the First and 

Fourteenth Amendments, Sanford quoted with approval the two 

opinions which together represented the majority of the 

state's highest appeals court. One of these argued that al

though forcible overthrow had not been explicitly urged in 

the pamphlet, such evidence was not required by the statute. 

"Some things are so commonly incident to others that they do 

not need to be mentioned when the underlying purpose is 

^"Ibid., at 664. 

^Ibid., at 666. 
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described." In defense of the statute Sanford said that it 

in no way penalized abstract theory or academic discussion 

which contained no incitement to criminal acts, nor did it 

restrict advocacy of political change by constitutional 

means. It simply forbade utterance which advocated over

throw of the government by force. 

The Manifesto. plainly, is neither the state
ment of abstract doctrine, nor, as suggested by 
counsel, mere prediction that industrial disturb
ances and revolutionary mass strikes will result 
spontaneously in an inevitable process of evolu
tion in the economic system. It advocates and 
urges in fervent language mass action which 
shall progressively foment industrial disturb
ances, and, through political strikes and revo
lutionary mass action, overthrow and destroy 
organized parliamentary government. . . . This 
is not the expression of philosophical abstrac
tion, the mere prediction of future events: it 
is the language of direct incitement.! 

To this Holmes replied: "Every idea is an incite

ment. . . . The only difference between the expression of 

an opinion and an incitement is the speaker*s enthusiasm 

for the result.But his dissent rested on "the criterion 

sanctioned by the full court" in the Schenck decision. Of 

course, the use of the formula that was sanctioned in that 

case bore little resemblance to the use Holmes sought to 

make of it in Gitlow. 

SanfordTs statement that the means Gitlow had 

advocated "necessarily imply the use of force and violence" 

^Ibid., at 665. 

^Ibid., at 673• 



131 

was no marked departure from Holmes's ruling that the intent 

and tendency of Schenck's leaflet were sufficient to justify 

his conviction for conspiracy or from the finding in 

Frohwerk that evidence of agreement on means to accomplish 

the conspirators1 intent was unnecessary to establish the 

criminality of a conspiracy. Sanford did not disavow the 

formula; he simply applied it in its original context. 

That utterances inciting to the overthrow of 
organized government by unlawful means present 
a sufficient danger of substantive evil to 
bring their punishment within the range of 
legislative discretion is clear. Such utter
ances, by their very nature, involve danger 
to the public peace and to the security of the 
state. They threaten breaches of the peace 
and ultimate revolution. And the immediate 
danger is none the less real and substantial 
because the effect of a given utterance cannot 
be accurately foreseen. The state cannot rea
sonably be required to measure the danger from 
every such utterance in the nice balance of a 
jeweler's scale. A single revolutionary spark 
may kindle a fire that, smoldering for a time, 
may burst into sweeping and destructive con
flagration. It cannot be said that the state 
is acting arbitrarily or unreasonably when, in 
the exercise of its judgment as to the measures 
necessary to protect the public peace and safety, 
it seeks to extinguish the spark without waiting 
until it has enkindled the flame or blazed into 
conflagration. It cannot reasonably be required 
to defer the adoption of measures for its own 
peace and safety until the revolutionary utter
ances lead to actual disturbances of the public 
peace or imminent danger of its own destruction; 
but it may, in the exercise of its judgment, sup
press the threatened danger at its incipiency.l 

^Ibid., at 669. 
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However elastic this construction of clear and present 

danger may have been, Schenck's leaflet could scarcely be 

regarded as a more manifest or immediate threat to organized 

government than Gitlow's, nor could Frohwerkfs articles have 

kindled a fiercer flame than the conflagration incipient in 

the Left-Wing Manifesto. 

The cloaking of the formula in the authority of a 

unanimous decision was not the undiluted boon to free speech 

that Professor Chafee perceived it to be. Embedded in the 

Schenck decision, the formula could justifiably be construed 

as Sanford did. The formula Holmes vainly invoked in 

Abrams and Gitlow was not the one he had propounded in 

Schenck because he removed it from its original context. 

Although he said in a letter to Pollock that his purpose in 

the Abrams dissent was to clarify the formula,^ he actually 

transformed it from a test of tendency to a test of efficacy. 

That was how he sought to apply it to Gitlow*s inflammatory 

outpourings, which he dismissed in a single sentence: "But 

whatever may be thought of the redundant discourse before us, 

it had no chance of starting a present conflagration."2 How

ever, the logic of his position was undermined by his charac

teristic refusal to question the constitutionality of the 

statute, which clearly defined.the advocacy, either by 

^-Holmes-Pollock Letters, II, p. 32. 

226S U. S. 652, 673. 
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speech or writing, of the violent overthrow of organized 

government as a felony. As Sanford pointed out, the statute 

made language itself punishable. Merely to say that such 

advocacy was ineffectual or that it was aimed at some in

definite future time was not enough to justify reversal. 

Once the majority's contention, undisputed by Holmes, that 

Gitlow's calls for mass strikes and revolutionary action re

moved the pamphlet from the protected realm of theoretical 

discourse, the only logical ground for reversal left open 

was to find the statute unconstitutional. 

Only on one occasion during Holmes's sojourn on the 

Court was there a hint of applying the formula as a test of 

constitutionality, and that was in Brandeis' lone dissent in 

Gilbert v. Minnesota.Gilbert, an officer of the Nonpar-

tison League, had been convicted under a 1917 Minnesota 

statute which forbade public expression of opposition to 

enlistment and to the war. At a meeting of his organization 

he had urged making America safe for democracy first and 

suggested a referendum on the draft. Chief Justice White, 

who also dissented, disposed of the issue in one sentence 

in which he held the statute unconstitutional because the 

state had intruded on a legislative subject that had been 

pre-empted by "Congress in the Espionage Act. He did not 

join in Brandeis' opinion. Because Brandeis also found 

1254 U. S. 325 (1920). 
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the statute to be unconstitutional as an infringement of 

federal functions, he saw "no occasion to consider whether 

it violates also the Fourteenth Amendment." He then pro

ceeded to express his disbelief that: 

The liberty guaranteed by the Constitution . . . 
does not include liberty to teach, either in the 
privacy of the home or publicly, the doctrine of 
pacifism. ... I cannot believe that the liberty 
guaranteed under the Fourteenth Amendment in
cludes only the liberty to acquire and enjoy 
property.^ 

The majority in the Gilbert case, including Holmes, 

entertained the possibility that the Fourteenth Amendment 

might be so construed but ruled that this was irrelevant 

since the statute had not deprived Gilbert of his right of 

free speech. It was to this aspect of the case that 

Brandeis directed the full force of his dissent. He argued 

that the Minnesota law, unlike the Espionage Act, restricted 

utterance under any circumstances and "in effect . . . for 

all time," not simply when an emergency created a clear and 

present danger.2 Petitioning the government for redress 

of grievances is a duty of citizenship as well as a right. 

Being an act of political participation, it has more sig

nificance as a social value than as an individual right. 

Like the course of the heavenly bodies, harmony in 
national life is a resultant of the struggle between 

^Ibid., at 343• 

2Ibid., at 334. 
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contending forces. In frank expression of con
flicting opinion lies the greatest promise of 
wisdom in governmental action; and in suppres
sion lies ordinarily the greatest peril. There 
are times when those charged with the respon
sibility of Government, faced with clear and 
present danger may conclude that suppression of 
divergent opinion is imperative; because the 
emergency does not permit reliance upon slower 
conquest of error by truth. And in such emer
gencies the power to suppress exists.1 

This was a more explicit explanation of the American po

litical process than the one offered by Holmes in Abrams, 

although it was implicit in the latter*s emphasis on the 

free play of ideas. Brandeis used it to refute the argument 

of Justice McKenna for the majority that the statute was a 

valid expression of the wishes of the dominant majority and 

a means of ensuring the survival of the fittest. Obviously 

considering the Minnesota law an unconstitutional restric

tion of utterance, Brandeis seemed to indicate that he 

would apply the formula to test the constitutionality of 

federal or state legislation should the occasion arise, but 

he never did. 

Although it was Holmes who propounded the formula 

initially and, eight months later, transformed it from a 

mere epigram into a standard of statutory interpretation, 

it was Brandeis who, by removing some of its ambiguities, 

elevated it to what is regarded by many libertarians as the 

definitive constitutional doctrine of free expression. 

1Ibid., at 33 S 
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Brandeis has been credited by some with having played an 

even greater role. It has been suggested that'Mr. Justice 

Holmes' conversion to profound attachment to freedom of 

expression . . . may be taken to have occurred in 1919, one 

to have coincided roughly with the advent of Mr. Justice 

Brandeis1 influence.Since Holmes's conversion only be

came apparent in November, 1919, in the Abrams dissent, the 

extent of Brandeis1 influence is difficult to establish. 

Although much of the opposition to his nomination to the 

Court by President Wilson was due to his reputation as a 

crusader, Brandeis did concur in the first three Espionage 

Act decisions of March, 1919. If in these cases, "the 

spirit of Holmes1 opinions . . . can scarcely be said to 

be that of a staunch defender of civil liberties,1'2 the 

same must be true of Brandeis*. If, by enunciating the 

formula as a justification for abridging free utterance, 

Holmes committed "perhaps his greatest, and only major, 

judicial error,"3 Brandeis' concurrence left him open to 

the same charge. From the record the differences between 

the two justices in free-speech cases would appear to have 

been minimal since, with the single exception of Gilbert, 

-^-John R. Green, "The Supreme Court, the Bill of 
Rights and the States," 97 University of Pennsylvania Lav/ 
Review (April, 1949), 630. 

p 
Konvitz, Fundamental Liberties, p. 295. 

^Rodell, op. cit., p. 210. 
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each joined the other's dissents when the formula was urged 

as grounds for reversal. 

Nevertheless, Brandeis1 opinion in Gilbert gave 

some indication that he sought to go farther than Holmes 

in the use of the formula to protect free expression. 

That he "took the theory much more seriously than did 

Holmes"^- is questionable, but he seemed more willing to 

question legislative judgment. Whether his influence was 

responsible for Holmesfs sudden adaptation of the formula 

from a rationale for suppression to a libertarian doctrine 

is unknown but not unlikely in view of Holmes's adherence 

to the Blackstonian conception of free expression in the 

Patterson decision, which wholly agreed with his notion 

that the dominant group must have its way. His complete 

disavowal of Blackstone in Abrams and his awakening recog

nition of the social value of free utterance may well be 

attributable to Brandeis, who summarized the latter concept 

so eloquently in two sentences in his Gilbert dissent. 

Brandeis first invoked the formula in Schaefer v. 

United States.^ Schaefer and several associates in the 

publication of the German language newspaper, the 

Philadelphia Tageblatt, had been convicted under the 

Espionage Act for conspiracy to abet the enemy cause by 

^"Konefsky, 0£. cit., p. 1$7. 

2251 U. S. 466 (1920). 
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falsifying news reports. In a 6-$- decision written by 

Justice McKenna, the Court reversed the convictions of 

Schaefer and one co-defendant but affirmed those of the 

others. McKenna found that the misleading articles had had 

the unavoidable tendency of impeding the war effort by 

diminishing patriotism and inducing despair. The Espionage 

Act had been a precautionary measure. Its purpose was to 

prevent false propaganda from engendering disloyalty and the 

"spirit of mutiny" which must necessarily ensue.^ In short, 

the majority opinion was predicated on the assumption that 

the substantive evils that the statute sought to prevent 

would certainly result from the bad tendencies of the 

articles, and it would be folly to wait for the disastrous 

effect before making their publication criminal. 

In taking issue with McKennafs failure to consider 

the actual effect of the pro-German articles, Brandeis 

cited the formula, unanimously accepted by the Court in 

Schenck, to delineate "the extent to which Congress may, 

under the Constitution, interfere with free speech." 

This is the rule of reason. Correctly applied, 
it will preserve the right of free speech both from 
suppression by tyrannous, well-meaning majorities 
and from abuse by irresponsible, fanatical mi
norities. Like many other rules for human conduct, 

"'"Justice Clarke, who dissented on the ground of the 
trial judge1s failure properly to instruct the jury, did not 
concur in Brandeis1 dissent. 

2251 U. S. 466, 473-79. 
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it can be applied correctly only by the exercise 
of good judgment; and to the exercise of good 
judgment, calmness is, in times of deep feeling 
and on subjects which excite passion, as essen
tial as fearlessness and honesty. The question 
whether in a particular instance the words spoken 
or written fall within the permissible curtail
ment of free speech is under the rule enunciated 
by this court, one of degree.! 

Brandeis argued that, while this gives the jury wide latitude, 

the trial judge must make the ultimate decision on whether 

the utterance may reasonably be considered a clear and 

present danger. If the judge considers such a finding un

reasonable, it is his duty "to withdraw the case from the 

consideration of the jury; and if he fails to do so, it 

is the duty of the appellate court to correct the error. 

He went on to attack the use of the bad tendency 

test to set limits to freedom of utterance. "As this 

Court has declared . . . the test to be applied—as in the 

case of criminal attempts and incitements—is not the remote 

and possible effect. There must be clear and present 

danger."3 The force of this argument was blunted by Brandeis1 

insistent reference to Schenck as precedent. Whatever prec

edential value that case may have had in terms of the formula 

was obviated by its demonstrable reliance on the bad tendency 

1Ibid., at 4S2-S3. 

^Ibid., at 4S6. 

^Ibid. 
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test. McKenna was saying no more than Holmes had when he 

declared in Schenck that he could "perceive no ground for 

saying that success alone warrants making the act a crime." 

Brandeis had also concurred in the decision which had 

affirmed Frohwerk's conviction for an offense similar to 

that of Schaefer's associates. In that decision Schenck had 

been cited as controlling without any reference to clear and 

present danger, and Brandeis had not protested when the 

tendency and intent of Frohwerk's words were deemed sufficient 

to establish guilt. It may very well be that both Holmes and 

Brandeis believed restriction of utterance to be one of the 

sacrifices necessary to win the war,^ but the decisions 

affirming the convictions of Schenck, Frohwerk, and Debs 

had left them in an untenable position. The utilization of 

the formula for libertarian purposes was inconsistent unless 

they admitted that those three cases had been wrongly de

cided. That would have deprived them of their authoritative 

precedent, but it was quite apparent from the refusal of the 

other seven justices to accept the Holmes-Brandeis clarifi

cation that the authority was dubious and its citation futile. 

In Pierce v. United States.2 decided one week after 

Schaefer, 3randeis reiterated his demand for more extensive 

judicial oversight of juries in free-speech cases. The de

fendants, Pierce and three associates, had distributed a 

•^Schubert, 0£. cit., p. 524. 

2252 U. S. 239 (1920). 



141 

socialist pamphlet critical of the American entry into the 

war and were accordingly found guilty of conspiracy to cause 

disloyalty in the armed forces and to impede the successful 

prosecution of the war. Justice Pitney, in the majority 

opinion, dismissed their claim that their sole purpose was 

proselytization of socialism. In his judgment the jury's 

verdict was perfectly reasonable in finding that the de

fendants' "protestations of innocence were insincere" and 

that their actual intent "was to hamper the Government in 

the prosecution of the war."-'- Nor was there any question 

in his mind as to the test that should be applied or by 

whom. "Whether the statements contained in the pamphlet 

had a natural tendency to produce the forbidden con

sequences, as alleged, was a question to be determined . . . 

by the jury at the trial."^ 

Brandeis contended that, since even scholars were 

unable to agree on the causes of a particular war, the 

contents of the pamphlet must be regarded as expressions of 

opinion that could not be disproven by any empirical test. 

Because of the controversial nature of the opinions ex

pressed, the trial judge should not have allowed them to be 

submitted to the jury. "To hold that a jury may make pun

ishable statements of conclusions or opinion ... by 

•^Ibid., at 250. 

^Ibid., at 244. 
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declaring them to be statements of fact and to be false 

would practically deny members of small parties freedom of 

criticism and discussion in times when feelings run high 

and the questions involved are deemed fundamental. 

Apart from the procedural question, Brandeis con

centrated on the effectiveness of the pamphlet, which, by 

its own admission of the inefficacy of dissent and of the 

unassailable power of the government, could not conceivably 

have induced any reasonable man to commit the offenses 

forbidden by the Espionage Act. Here again, as in the 

other dissenting opinions urging the formula as a test of 

the effect of the utterance in terms of immediacy and 

gravity, the dissenters demanded an impossibly flexible 

construction of a statute which clearly branded intent 

and attempt as criminally punishable. To require that the 

intent or attempt must reasonably be expected to have 

some effect in order to be punishable is, in essence, to 

say that the statute is unconstitutional. The dissenters* 

refusal to go to that specific extreme tended to vitiate 

their arguments and the formula as well. 

In his last clear-and-present-danger opinion, Brandeis 

had the opportunity to take this final step, but he, along 

with Holmes, felt compelled to concur in the result, which 

sustained the conviction of Charlotte Anita Whitney, a 

"*Tbid., at 269. 
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niece of former Supreme Court Justice Field, for violation 

of California's Criminal Syndicalism Act of 1919* Never

theless, it was in this concurring opinion that he clarified 

the concept of clear and present danger with far greater 

precision than either he or Holmes had done before. 

The California statute, engendered by mounting 

alarm over the activities of the International Workers of 

the World in the western states, had made it a felony to 

organize or join knowingly an organization whose purpose 

was to advocate committing crime, sabotage or violence to 

bring about industrial or political change. Kiss Whitney, 

approaching sixty and noted for a career of social and 

philanthropic work, had been found guilty under the statute 

for helping to organize the Communist Labor Party in the 

state. She had attended the party's open convention, duly 

reported in the press, in 1919 and "vigorously supported a 

resolution that the new state party should aim to capture 

political power through the ballot." Although the resolu

tion was voted down, she stayed and attended an occasional 

committee meeting. That was the full extent of her 

participation.^ 

On appeal, while admitting her violation of the 

statute, Miss Whitney claimed that it was an infringement 

of the Fourteenth Amendment and unconstitutional on its face. 

^Chafee, Free Speech, p. 344. 
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Speaking for the Court in response to the various claims she 

advanced, Justice Sanford ruled that the statute was not 

contrary to the due process clause by reason of vagueness 

or to the equal protection clause as class legislation. 

Nor was "the Syndicalism Act as applied in this case re

pugnant to the due process clause as a restraint of the 

rights of free speech, assembly, and association.11 Con

stitutional protection "does not confer an absolute right 

to speak, without responsibility, whatever one may choose, 

or an unrestricted and unbridled license giving immunity 

for every possible use of language and preventing the 

punishment of those who abuse this freedom." A state may, 

through its police power, take action to prevent such 

abuses of free utterance, and "every presumption is to be 

indulged in favor of the validity of the statute," which 

"may not be declared unconstitutional unless it is an 

arbitrary or unreasonable attempt to exercise the authority 

vested in the state in the public interest. 

Brandeis began his concurring opinion by noting 

that the statute made criminal the organization of or 

membership in a society for teaching syndicalism or assembly 

for that purpose. "There is guilt although the society may 

not contemplate immediate promulgation of the doctrine. 

Thus the accused is to be punished, not for an attempt, 

incitement, or conspiracy, but for a step in preparation, 

Whitney v. California. 274, U. S. 357, 36B-72 (1927). 



145 

which, if it threatens the public order at all, does so 

only remotely." The novel feature lay in the statute's 

purpose of punishing, not the practice or inciting of 

criminal syndicalism, but "association with those who 

propose to preach it."l 

He then proceeded to show that the aim of the 

statute was completely alien to the purpose of our govern

mental system. 

Those who won our independence believed that the 
final end of the state was to make men free to 
develop their faculties; and that in its govern
ment the deliberative forces should prevail over 
the arbitrary. They valued liberty both as an end 
and as a means. ... They believed that freedom 
to think as you will and to speak as you think are 
means indispensable to the discovery and spread of 
political truth; that without free speech and as
sembly discussion would be futile; that with them, 
discussion affords ordinarily adequate protection 
against the dissemination of noxious doctrine; 
that the greatest menace to freedom is an inert 
people; that public discussion is a political 
duty; and that this should be a fundamental 
principle of the American government.2 

He added that the framers, fully cognizant of the risks in

herent in human institutions, were also aware of the hazards 

of imposing order by arbitrary methods, which could lead 

only to repression, fear, and hate, far greater threats than 

any posed by free discussion. Belief in the triumph of 

reason through open debate had led them to eschew "silence 

1Ibid.. at 373. 

2Ibid., at 375. 
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coerced by law. . . . Recognizing the occasional tyrannies 

of governing majorities, they amended the Constitution so 

that free speech and assembly should be guaranteed."! 

Suppression could not be justified simply by fear of 

grave injury. 

It is the function of speech to free men from the 
bondage of irrational fears. To justify the sup
pression of free speech there must be reasonable 
ground to fear that serious evil will result if free 
speech is practiced. There must be reasonable ground 
to believe that the danger apprehended is imminent. . . . 
Every denunciation of existing lav/ tends in some 
measure to increase the probability that there will be 
a violation of it. Condonation of a breach enhances 
the probability. Propagation of the criminal state of 
mind by teaching syndicalism increases it. Advocacy of 
lawbreaking heightens it still further. But even ad
vocacy of violation, however reprehensible morally, is 
not a justification for denying free speech where the 
advocacy falls short of incitement and there is nothing 
to indicate that the advocacy would be immediately 
acted on. The wide difference between advocacy and in
citement, between preparation and attempt, between as
sembling and conspiracy, must be borne in mind. In 
order to support a finding of clear and present danger 
it must be shown either that immediate serious violence 
was to be expected or was advocated, or that past con
duct furnished reason to believe that such advocacy 
was then contemplated. 

The founding fathers "did not fear political change," 

nor did they subordinate liberty to order. 

To courageous, self-reliant men, with confidence in 
the power of free and fearless reasoning, applied 
through the processes of popular government, no 
danger flowing from speech can be deemed clear and 
present, unless the incidence of the evil appre
hended is so imminent that it may befall before 
there is opportunity for full discussion. If there 
be time to expose through discussion the falsehood 
and fallacies, to avert the evil by the processes 

1Ibid.. at 375-76 
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of education, the remedy to be applied is more 
speech, not enforced silence. Only an emergency 
can justify repression. Such must be the rule 
if authority is to be reconciled with freedom. 
Such, in my opinion, is the command of the Con
stitution. It is, therefore, always open to 
Americans to challenge a law abridging free 
speech and assembly by showing that there is no 
emergency justifying it.l 

This exposition has come to be accepted as the 

authoritative statement of the clear and present danger 

formula. As a distillation of the thinking of the two 

justices on the problem of free utterance, it must be con

sidered to have contained their ultimate conclusions on how 

the formula should be applied in constitutional law. Ob

viously, these conclusions were diametrically contrary to 

Holmesfs intent in Schenck, in which the formula was in

troduced quite casually to justify the abridgment of free 

utterance whenever Congress viewed political dissent as 

a threat to orderly government. In that decision it 

served only to rationalize the use of the bad tendency 

test as a determinant of the extent of protection accorded 

political expressions by the First Amendment. That was 

the application sanctioned by the full Court, which clearly 

had not given its approval to a new constitutional doctrine 

since none had been created. When, in the Abrams, Schaefer, 

Pierce, and Gilbert cases, Holmes and Brandeis began to 

1Ibid.. at 376-77. 
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evolve such a doctrine, their colleagues would have none of 

it. Where, in their new formulation, the two dissenters 

insisted that effectiveness should be the test of the ut

terance's permissibility, the majority continued to apply 

the bad tendency test, which attained ultimate expression 

in Justice SanfordTs opinion in Gitlow v. New York. While 

the Court was sustaining convictions on the basis of a 

test which had been rejected by Madison and Jefferson, 

those convicted were being granted executive clemency^ in 

tacit acknowledgment that the punishments inflicted were 

excessive, if not unjust, and perhaps that the legislative 

authority the Court was seeking to uphold actually was 

arbitrary and contrary to the spirit of our democracy. 

While the dissenting justices were protesting that 

their formula was a rule of reason, the majority retorted 

that if twelve reasonable men could see in an utterance 

the tendency to produce substantive evil that legislative 

authority had a right to prevent, the Court had no reasonable 

grounds for disputing them. Kerely as a rule of reason the 

formula could serve no constitutional purpose. Only by its 

application as a test of constitutionality could it achieve 

Hiiss Whitney by Governor Young of California and 
Gitlow by Governor Al Smith of New York. Shortly after the 
Whitney decision, presumably actuated by Brandeis* opinion, 
California desisted from further prosecutions under the 
Criminal Syndicalism Act. See Chafee, Free Speech. 
pp. 266n, 324, 354. 
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full rank as a constitutional doctrine falling somewhere 

between the absolute freedom stipulated in the First Amend

ment and the complete subjection of political utterance to 

the whims of legislative authority that was implicit in the 

bad tendency test. 

In Whitney« Brandeis* proximity to the absolute 

position was far closer than in any of his or Holmes*s 

previous opinions. By stipulating that suppression is 

justified only by dire emergencies when the threat of grave 

danger is so imminent that it precludes full discussion, 

he virtually ruled out suppression of any utterance not 

coupled with direct action. Nevertheless, he did concede 

that free speech may be abridged, whereas the First Amend

ment admitted of no exceptions. This distinction assumes 

great practical importance because of its implicit premise 

that utterance alone can produce evils against which 

society must protect itself. This creates problems of 

definition and application. What constitutes an emergency? 

Who is to decide when the emergency exists? How can we 

determine when there is no longer time for discussion? When 

does danger become immediate? How grave and substantial 

must the danger be to make the formula applicable? How can 

incitement be proved unless it achieves its end? What 

emerges from these questions is that, while the purpose of 

Brandeis* clarification was to establish a general rule for 

making the formula operative as a protection of political 
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utterance except when a crisis justifies suppression, he 

failed to provide any guidance as to precisely when the 

legislative restrictions authorized by the formula might 

be imposed in conformity with the Constitution and demo

cratic principles. 

In the end the Whitney opinion served only to com

pound the confusion surrounding implementation of the 

formula. After his compelling exposition of the meaning 

of freedom of political utterance in the American democratic 

tradition, Brandeis returned to the case at hand and con

cluded: 

I am unable to assent to the suggestion in the 
opinion of the court that assembling with a 
political party, formed to advocate the desir
ability of a proletarian revolution by mass 
action at some date necessarily far in the 
future, is not a right within the protection of 
the 14th Amendment. In the present case, how
ever, there was other testimony which tended to 
establish the existence of a conspiracy, on the 
part of the International Workers of the World, 
to.commit present serious crimes, and likewise 
to show that such a conspiracy would be fur
thered by the activity of the society of which 
Miss Whitney was a member. Under these circum
stances the judgment of the state court cannot 
be disturbed.! 

At her trial Miss Whitney had not challenged the statute on 

the ground that no clear and present danger justified the 

restrictive legislation, although "she might have required 

that the issue be determined by the court or by the jury."2 

1274 U. S. 357, 379. 

2Ibid. 
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In view of the evidence alleging her party's collaboration 

with the I.W.W., the court and jury might well have found 

that such a clear and present danger existed. Because of 

this oversight on the defendant's part, Brandeis felt com

pelled to concur in affirming the ruling of the California 

court. 

However, Miss Whitney had claimed that the statute 

was unconstitutional on its face, a claim which would appear 

to have had some merit in the light of Brandeis' concern 

over the statute's novel feature of establishing guilt by 

association. If the legal principle that guilt is personal 

were applied to Hiss VThitney, the evidence pertaining to 

the activities of the I.W.W. and their furtherance by her 

society would seem irrelevant. She had been found guilty 

of helping to organize the Communist Labor Party of 

California, membership in it, and association with it. 

All of these were acts which as Brandeis had plainly stated, 

fell within the protection of the First and Fourteenth Amend

ments. She personally had not been charged with conspiracy 

with the I.W.VJ. to commit present acts of violence. She 

had been convicted of what Brandeis had termed "a step in 

preparation," the felony the statute had created. She had 

been found guilty, not of preaching criminal syndicalism, 

but of associating with those who proposed to do so. Since 

Brandeis obviously found all this an arrant violation of her 

constitutional rights, by what tortured logic could he join 
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in sustaining her conviction? After devoting several pages 

to a cogent evaluation of the role of free expression in a 

democratic society, an evaluation replete with implications 

that the statute was unconstitutional, why did he pause at 

the brink, reverse his field, and concur in sustaining the 

conviction, thereby tacitly accepting the constitutionality 

of a lav/ which he plainly regarded as a clear and present 

danger to democracy? The opinion suggests that Brandeis 

was more concerned with clarifying the formula for all time 

than with upholding Kiss Whitney1s constitutional rights. 

Whatever the reason for this equivocation, it 

provided ammunition for advocates of literal adherence to 

the First Amendment's prohibition of legislative abridgment 

of free speech, press, and assembly. Brandeis* clarifica

tion of the formula, however eloquent, did nothing to 

rectify Miss Whitney's plight, whereas literal construction 

of the First Amendment would have required invalidation of 

the repressive statute. Since, up to this point, the 

formula had never been invoked as a direct test of con

stitutionality, it still had established no limits to 

legislative invasion of free political utterance. Although, 

from its inception, Holmes, along with Brandeis, insisted 

that abridgment could be justified only by an emergency, 

neither justice had ever disputed a legislative definition 

of emergency. 
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While in its original statement the formula served 

merely as a rationalization for legislative abridgment of 

free utterance, during the period from Abrams to Whitney 

it was molded into a test demanding proof that the forbidden 

utterance was sufficiently effectual to warrant punishment. 

It thus became a doctrine of statutory interpretation de

signed to protect political utterance which presented no 

immediate and serious danger to orderly government in 

times of crisis. In normal times when expressions of 

political opinion could not possibly imperil orderly 

government, the literal application of the First Amendment 

must remain in effect. 

Wedded inextricably to cogent affirmations by both 

Holmes and Brandeis of the vital necessity of political 

discussion to democratic government, the clarified formula 

was designed to protect expressions of opinions on con

troversial public issues. Its application was confined 

by the two justices to cases involving statutes which de

fined and prohibited seditious utterance and in which the 

content of the utterance was at issue. They conceived of 

the formula as a means of protecting the content of po

litical expression up to the point where it would pose a 

substantial and imminent threat to internal security. This 

limited applicability eliminated non-political utterance, 

such as obscenity and slander or libel of private individuals, 
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from the formula's purview. Similarly, since content was 

the primary concern, the formula was not intended to protect 

speech at all times, in any place, or in any form, for the 

individual's right to speak freely does not extend to 

seriously inconveniencing his audience or offending it by 

the use of invective, and the social value inherent in free 

political expression can be achieved without resorting to 

such abuses. 

The doctrine that emerged from the opinions from 

Abrams to Whitney did not differ in ostensible purpose from 

the formula's original statement in Schenck. It still 

permitted abridgment of free utterance in times of emergency, 

while in ordinary' times the First Amendment was to be 

literally applied. However, in the new doctrine Holmes and 

Brandeis demanded that the emergency be pressing and that 

the danger ensuing from the utterance be so serious and 

imminent that the normal political process would be unable 

to cope with it. Their exaltation of the social value of 

unfettered political discussion, Brandeis' insistence on 

more extensive judicial supervision in free-utterance 

cases, and his definition of imminent danger as the 

threat of immediate overthrow of organized government all 

attest to their purposeful formulation of a doctrine for 

protecting free political utterance, not for its suppres

sion. 
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As originally enunciated, the formula gave Congress 

carte blanche in determining what substantive evils it had 

the right to prevent, but in the Abrams dissent Holmes said 

that the mere existence of a wartime emergency did not give 

Congress the right to "forbid all effort to change the mind 

of the country."! jn the Gitlow dissent he insisted that 

state legislatures must also abide by the sweeping prohibi

tions of the First Amendment, "although perhaps . . . with 

a somewhat larger latitude of interpretation than is 

allowed to Congress.in the Whitney opinion Brandeis 

even further limited legislative prerogative in restricting 

free expression by stating that mere advocacy is not in

citement, that preparation is far from actual intent, and 

that assembly cannot be equated with conspiracy. Thus, in 

its new doctrinal guise the formula imposed restraints on 

legislative action despite the failure of either Holmes or 

Brandeis to invoke it to invalidate a statute. 

In his Gitlow decision Justice Sanford rightly 

distinguished between statutes that punish acts, to which 

the formula could be applied to determine the tendency of 

the utterance to lead to the forbidden action, and statutes 

which punish utterance itself, regardless of its consequences. 

Since the New York statute had already defined seditious 

1250 U. S. 616, 62$. 

226S U. S. 652, 672. 
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utterance as a threat to the state's security, the formula 

as enunciated in Schenck was inapplicable. Holmes chose 

to ignore this distinction in his dissenting opinion. 

Although implying that a law punishing utterance per se 

is unconstitutional on its face, he refused to apply his 

general disapproval to the specific statute at issue. 

This ambivalence has militated against the effectiveness 

of the formula as a protective device. After years of 

vehement protest against judicial interference with legis

lative experimentation in the economic sphere, Holmes sought 

to maintain consistency in the exercise of judicial self-

restraint. But his effort to avoid inconsistency with 

respect to judicial deference to legislative judgment 

merely resulted in inconsistency in his position on freedom 

of expression. His abhorrence, manifested in the Gitlow 

dissent, for penalizing utterance per se could serve only 

as.an admonition if "laws that appear to abridge the First 

Amendment freedoms are presumed to be valid enactments which 

can be abused by being invalidly applied. 

Despite Justice Frankfurter's often-repeated con

tention that it was never intended to be a "formal rule,"2 

Holmes introduced the formula to constitutional law with 

"^"Berns, 0£. cit., p. 74. 

2 Dissenting in West Virginia State Board of Educa
tion v. Barnette. 319 U. S. 624, 663. 
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the words, "The question in every case. ..." Never when 

it was subsequently invoked did either Holmes or Brandeis 

seek to confine its application to a particular case. This 

could hardly have been stated more explicitly than in 

Brandeis* reference to it as "the rule of reason" in his 

Schaefer dissent. HolmesTs insistence, in Gitlow, on the 

application of "the criterion sanctioned by the full court 

in Schenck v. United States" was no less suggestive that he 

intended it to be a formal rule. 

Implicit in their coupling of the formula with ex

positions on the social value of free political utterance 

was their attempt to mold the formula into a constitutional 

doctrine. However, their refusal to utilize it to contest 

legislative judgment left it predominantly admonitory and, 

therefore, with little efficacy as constitutional doctrine. 

This was one of the many ambiguities of the clear and 

present danger formula. Unlike some of the others, this 

ambiguity was soon to be eliminated. 



CHAPTER VI 

SYNTHESIS WITH THE PREFERRED POSITION. 

Eighteen years after its original enunciation, the 

clear and present danger formula again received the sanction 

of the Court's majority, albeit a minimal one. In this 

case, Herndon v. Lowry.^ the Court declared a Georgia 

statute unconstitutional. Although the formula occupied 

a prominent place in Justice Roberts' opinion, its rel

evance to the actual decision is questionable. 

Angelo Herndon, a Negro communist organizer, had 

been indicted under a pre-Civil War statute, designed to 

prevent the instigation of slave rebellions, and charged 

with attempting to incite insurrection through his organ

izational work, which included making speeches, partici

pating in meetings, and distributing communist literature. 

The statute stipulated: "Any attempt, by persuasion or 

otherwise, to induce others to join in combined resistance 

to the lawful authority of the State shall constitute an 

attempt to incite insurrection."2 

^Ol U. S. 242 (1937). 

2Ibid., at 246, n. 2. 

15$ 
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Apart from proof that Herndon had distributed two 

pamphlets, which the state supreme court considered 

negligible, the prosecution's evidence was confined to 

communist literature which had been found on his person 

and at his lodging. There was no testimony that he had 

actually distributed the literature, which called for 

Negroes' assertion of power over the white capitalist 

minority by mass demonstrations and strikes in prepara

tion for a general insurrection, nor that he had actually 

advocated this communist dogma. Yet he was convicted and 

sentenced to eighteen to twenty years in prison. The state 

supreme court sustained the conviction on the ground that 

the prosecution was not required to prove any more than 

the defendant's intent to incite insurrection and the use 

of his influence on behalf of such incitement. 

In reversing the conviction, Roberts quoted the 

formula as enunciated in Schenck and distinguished the 

Espionage Act and New York's Criminal Anarchy Act from the 

Georgia statute by pointing out that the Georgia law did 

not "deal with a willful attempt to obstruct a described 

and defined activity of the government.Replying to the 

state's claim that the Gitlow decision was controlling, he 

held that the conviction could not be affirmed on the basis 

^Ibid., at 256. 
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of dangerous tendency alone without a specific description 

of "the mischief to be remedied" and the actor's intent. 

He could find no reason to assume that the Gitlow decision 

contravened the principle that "the power of a state to 

abridge freedom of speech and assembly is the exception 

rather than the rule and the penalizing even of utterances 

of a definite character must find its justification in a 

reasonable apprehension of danger to organized government. 

The judgment of the legislature is not unfettered. The 

limitation upon individual liberty must have appropriate 

relation to the safety of the state." As the statute was 

interpreted by the state courts, its criterion of guilt 

was too vague. It set forth no definitive standard to 

justify the trial judge and jury in regarding "the circum

stances and character of the defendant^ utterances or 

activities as begetting a clear and present danger of 

forcible obstruction of a particular state function."I 

Roberts' application of the formula demonstrably 

reflected the majority*s acceptance of the Holmes-Brandeis 

clarification since they demanded proof that Herndonfs 

utterances and associated activities posed an actual and 

explicit danger to the state. This was to be expected 

when Brandeis himself was a member of that majority. 

1Ibid., at 261 
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However, as Roberts proceeded, it became apparent 

that majority's chief objection to the statute was its 

vagueness. As construed by the state courts, it permitted 

the jury to set its own standard of guilt in each case. In 

this case the standard was merely that Herndon had exerted 

some nebulous influence on others with the intent of foment

ing an insurrection at some indefinite future date. No 

evidence had been adduced that, in the course of his organ

izational work, he had exerted his influence on behalf of 

the illegal aspects of the communist program or even that 

he personally approved of them. 

The statute, as construed and applied, amounts 
merely to a dragnet which may enmesh anyone who 
agitates for a change in government if a jury 
can be persuaded that he ought to have foreseen 
his words would have some effect on the future 
conduct of others. No reasonably ascertainable 
standard of guilt is supplied. So vague and in
determinate are the boundaries thus set to free
dom of speech and assembly that the law neces
sarily violates the guarantees of liberty 
embodied in the Fourteenth Amendment.1 

Although the Georgia statute was invalidated prin

cipally on the ground that its vagueness was a denial of due 

process, the formula had played a vital role in the case, 

and its use by Roberts was highly significant. When 

Herndon*s appeal first came to the Court in 1935, it was 

it was dismissed for lack of federal jurisdiction.^ Justices 

^Ibid., at 263-64. 

^Herndon v. Georgia. 295 U. S. 441 (1935)• 



Cardozo, Brandeis, and Stone joined in a vehement dissent 

on the ground that the Georgia supreme court had over

ruled the trial judge*s instruction to the jury that the 

formula must be applied and that the danger of insurrection 

must be considered immediate before Herndon could be found 

guilty. The Georgia high court ruled that the formula was 

inapplicable because the statute made the defendant pun

ishable if he intended the insurrection to follow at any 

future time. As Cardozo, the spokesman for the dissenting 

trio, pointed out, the state supreme court had "repudiated 

the construction adopted at the trial and substituted 

another." It then denied the defendant's motion for a 

rehearing on the plea that the substituted version made the 

statute unconstitutional as a violation of due process. 

Cardozo argued that the appellate court had erred in not 

allowing Herndon to claim that the Schenck decision had 

made his conviction unconstitutional so that the United 

States Supreme Court could consider the constitutional 

issue.1 

Because of its prominence in the history of the case, 

the formula demanded some attention from the Herndon v. Lowrv 

majority, which was formed by the addition of Roberts and 

Chief Justice Hughes to the dissenters in the earlier case. 

•^Ibid., at 446, 448• 
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While the formula could presumably have served as the sole 

basis for reversal, the reliance on due process is probably 

attributable to the predilections of Hughes and Stone, who 

never applied the formula in any of their libertarian 

decisions. In De Jonge v. Oregon, unanimously decided 

earlier that same year, Hughes made no reference to the 

formula in finding a criminal syndicalism law unconstitu

tional as applied to a peaceable assembly. In reversing 

the conviction as a denial of due process, Hughes said that 

it is essential 

to preserve inviolate the constitutional rights of 
free speech and free assembly in order to maintain 
the opportunity for free political discussion, to 
the end that government may be responsive to the 
will of the people and that changes, if desired, 
may be obtained by peaceful means. Therein lies 
the security of the Republic, the very foundation 
of constitutional government.! 

His view of the social value of political utterance obviously 

coincided with Brandeis*, but he preferred to rely on means 

other than the formula to support it. 

The significance of Roberts' use of the formula in 

Herndon v. Lowry lay in his adoption of the Holmes-Brandeis 

refinements. If it was not the principle on which the case 

was directly decided, neither was it the ratio decidendi in 

Schenck. If it was dictum, it at least had the virtue of 

superseding the repressive implications of the original 

^-De Jonge v. Oregon. 299 U. S. 353» 365 (1937) 
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application. In this case for the first time the formula 

was invoked by a majority to support the reversal of a free-

utterance conviction. The implication, contained in the 

differentiation of the New York and Georgia statutes, that 

Gitlow had been correctly decided was nullified by the 

majority*s refusal to accept evil tendency as the sole test 

to be applied. Even where a statute defined specific 

criteria of guilt, it could not impose restrictions on free 

speech or assembly unless the enactment fulfilled some 

demonstrable need to protect organized government. 3y 

noting the exceptional status of First Amendment freedoms 

in conjunction with his insistence that their abridgment 

must be "in a reasonable apprehension of danger to organized 

government," Roberts appeared to be giving notice that the 

Court would exercise active supervision over restrictive 

legislation, the role Brandeis had urged for the Court in 

his Schaefer and Pierce dissents. 

The dilemma facing those who wished the Court to 

assume this activist role lay in the apparent inconsistency 

of acquiescence in the legislative judgment on social and 

economic experimentation while challenging that judgment in 

the sphere of civil liberties. But Justice Jackson could 

see "nothing covert or conflicting" in this dualism, finding 

its justification in the nature of the democratic political 

process. Social and economic legislation "whose basis 

in . . . wisdom is uncertain" must not be invalidated by 
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the courts because it may be overturned by the voters them

selves through the normal channels of the electoral process. 

Laws restricting free speech or assembly, on the other hand, 

inhibit the very expressions of opinion upon which the 

electoral process relies for its successful operation, 

and "the democratic system is threatened at its most vital 

point. In that event the Court, by intervening, restores 

the processes of democratic government; it does not disrupt 

them."l This was the rationale for the preferred position 

doctrine. 

The Court required an excuse for judicial activism 
in an area with which it was particularly concerned, 
but an excuse which would leave its abdication in 
the economic realm unchallengeable. The preferred 
position doctrine was the logical result of the 
Court*s attempt to have the best of both worlds. 
It not only served as a relatively clear means of 
delimiting two bodies of subject matter which the 
Court would treat quite differently, but was ac
companied by a rationale which could justify the 
difference in treatment.2 

This doctrine has two principal elements: (1) legis

lation which on its face specifically violates the Bill of 

Rights loses its "normal presumption of constitutionality," 

and (2) "the judiciary has a special function as defender of 

Robert H. Jackson, The Struggle for Judicial 
Supremacy: A Study of a Crisis in American Power Politics 
(New York: Alfred A. Knopf, 1941)t pp. 284-8$. Jackson 
later disavowed the preferred position. See The Supreme 
Court in the American System of Government (Cambridge, 
Mass.: Harvard University Press, 1955), P* 5&. 

p 
Shapiro, o£. cit.. pp. 5$-59» 
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those liberties necessary to the operation of the demo

cratic process."-'- Although scholars disagree as to the 

origin of the preferred position doctrine, most attribute 

it to Justice Stonefs footnote in United States v. Carolene 

Products Co..^ which sustained a congressional enactment 

prohibiting interstate shipment of adulterated milk. Al

though civil liberty was wholly irrelevant to the case, 

Stone was intent on recording his view that the two spheres 

of legislation must be distinguished. 

There may be a narrower scope for operation of 
the presumption of constitutionality when legisla
tion appears on its face to be within a specific 
prohibition of the Constitution, such as those of 
the first ten amendments, which are deemed equally 
specific when held to be embraced within the 
Fourteenth. 

He went on to say that legislation which impedes the normal 

political processes by restricting the right to vote or 

express opinions, by interfering with political organiza

tions or peaceable assembly, or by discriminating against 

racial or religious minorities should "be subjected to more 

^Ibid., p. 59» Professor Shapiro also suggests as 
a third element that "the Court must offer special protec
tion to minorities and unpopular groups who, in the nature 
of things, are unlikely to be able to protect themselves 
through the normal political\processes of a democracy." 
However, this would seem to bd subsumed under the second 
element. 

2304 U. S. 144 (1933). 
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exacting judicial scrutiny" than "most other types of 

legislation.1'^ 

Others ascribe the preferred position to Justice 

Cardozo's decision in Palko v. Connecticut.2 a year earlier. 

Although this case focused on the Fifth Amendment's pro

hibition of double jeopardy and PalkoTs claim that it should 

be made applicable to the states was denied, Cardozo seized 

the opportunity to differentiate rights tfhich are "implicit 

in the concept of ordered liberty" from the lesser guarantees 

contained in the Bill of Rights. Infringement of these lesser 

rights by the states would not traduce our fundamental prin

ciple of justice, whereas "freedom of thought and speech . . . 

is the matrix, the indispensable condition, of nearly every 

other form of freedom."3 

While this was undeniably a cogent assertion of the 

firstness of the First Amendment, it differed only in 

rhetoric from Justice Roberts* statement a few months 

earlier, in Herndon v. Lowry, that a state legislature's 

power to abridge free speech and assembly is exceptional and 

can be justified solely by a pressing need to ensure the 

1Ibid., at 152-53, n. 4. Among the many who trace 
the doctrine1s origin to this footnote are: Snapiro, op. 
cit., p. 59; Emerson, ot>. cit., p. 136; Konefsky, od. cit., 
p. 216. 

2320 U. S. 319 (1937). 

3Ibid, at 326-27. Schubert, ojd. cit.. p. 565, at
tributes the origin of the preferred position to this 
decision. 
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safety of the state. In saying that legislators* judgment 

is'hot unfettered," his implication was clear that judicial 

judgment would be exercised to determine whether the need 

was sufficiently immediate to warrant restrictive legis

lation. Unlike either the Carolene or Palko cases, this 

decision rested squarely on an affirmation of First Amend

ment rights. It also gave good reason to believe that the 

Court would apply the Holmes-Brandeis doctrine to establish 

the justification for legislative limitations of individual 

liberty. 

Professor McKay has traced the preferred position 

back to Schenck because of Holmes's "recognition that when 

First Amendment values are involved, the otherwise permis

sible prohibitions which government may impose are to be 

examined in a different context."1 But this is precisely 

what Holmes did not do in Schenck, nor did he or Brandeis 

ever suggest that infringements of the First Amendment 

necessarily lose their presumption of constitutionality. 

On the contrary, they presumed such statutes to be valid 

and vainly sought to protect First Amendment values by 

construction alone. 

If one wishes to delve further back in history, one 

can readily find the origin of the preferred position in the 

"^"Robert B. McKay, "The Preference for Freedom," 
34 New York University Law Review (November, 1959)» 1191* 
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First Amendment itself. It states a preference for the 

first freedoms in unequivocal terms which have never been 

surpassed. However, in his dissertation on the "mischievous 

phrase" Justice Frankfurter confined his attention to its 

recent history. He began with the admonition that "wise ac

commodation between liberty and order always has been, and 

ever will be, indispensable for a democratic society. In

sofar as the Constitution commits the duty of making this 

accommodation to this Court, it demands vigilant self-

restraint." He viewed the preferred position as "a phrase 

that has uncritically crept into some recent opinions of 

this Court. I deem it a mischievous phrase, if it carries 

the thought, which it may subtly imply, that any law 

touching communication is infected with presumptive in

validity."! 

Frankfurter dealt with Stone's famous footnote with 

the acid comment: "A footnote hardly seems to be an ap

propriate way of announcing a new constitutional doctrine, 

and the Carolene footnote did not purport to announce any 

new doctrine.In his opinion the announcement came in 

Herndon v. Lowry, the case with which he began his summary 

of the doctrine's history. 

^•Kovacs v. Cooper. 336 U. S. 77, S9-90 (1949). 
(Concurring opinion.) 

^Ibid., at 91. 
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The footnote first enunciated the preferred position 

in language which has generally been regarded as best 

descriptive of it, and Stone, then Chief Justice, was the 

first to use the term itself in a formal opinion four 

years later. Dissenting in a case involving door-to-door 

proselytization by Jehovah's Witnesses, he wrote: "The 

First Amendment is not confined to safeguarding freedom of 

speech and freedom of religion against discriminatory at

tempts to wipe them out. On the contrary, the Constitution, 

by virtue of the First and Fourteenth Amendments, has put 

those freedoms in a preferred position. 

Nevertheless, Frankfurter would appear to have been 

correct in finding the origin of the doctrine in Herndon v. 

Lowry. If it did not spring full-grown from Justice 

Roberts1 pen, its implications were evident in his decision. 

By noting the exceptional status of free speech and assembly 

and disclaiming the Court's obligation to defer to the legis

lature in these areas, he firmly established the principles, 

if not the precise phraseology, of the preferred position 

under the aegis of a decision of the Court. Furthermore, 

the principles were expressed within the context of the 

^Jones v. Opelika. 316 U. S. 5^4, 608 (1942). This 
was reversed in a per curiam decision the following year, 
and Stone's dissent was adopted as the decision of the 
Court, Jones v. Opelika, 319 U. S. 103 (1943). 
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clarified clear and present danger formula, a synthesis 

which was suggested by neither Stone nor Cardozo in the 

opinions that are purported to be the progenitors of the 

preferred position. Yet this synthesis is regarded as the 

ultimate expression of the doctrine. 

The necessity for accommodating the varied predis

positions of the justices in arriving at a decision ac

ceptable to a majority, particularly a 5-4 majority as in 

Herndon v. Lowry, frequently makes it difficult to single 

out the preferences even of the justice who writes the de

cision. Unlike Cardozo and Stone, Justice Roberts has 

never been highly esteemed as a libertarian so that it 

must have seemed more logical to credit one or the other 

of these reputed upholders of civil liberty with originating 

a doctrine that is widely regarded as the definitive state

ment of libertarianism. 

However, it was Roberts who wrote what is commonly 

acknowledged as the decision in which the preferred position 

was first cogently set forth.1 Here he established pref

erential status for individual rights by saying: 

Mere legislative preferences or beliefs respecting 
matters of public convenience may well support 
regulation directed at other personal activities, 
but be insufficient to justify such as diminishes 

•"-Schneider v. State. 30S U. S. 147 (1939). 
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the exercise of rights so vital to the main
tenance of democratic institutions.1 

The right sustained by this decision was that of Jehovah's 

Witnesses to distribute their literature vathout complying 

with a municipal ordinance requiring a written permit to 

canvass or distribute circulars. 

Not content with establishing the priority of indi

vidual rights, Roberts elaborated on their social value and 

the~consequent need for active judicial supervision of 

legislative attempts at restriction. 

This Court has characterized the freedom of speech 
and that of the press as fundamental personal rights 
and liberties. The phrase is not an empty one and 
was not lightly used. It reflects the belief of the 
framers of the Constitution that exercise of the 
rights lies at the foundation of free government by 
free men. It stresses, as do many opinions of this 
Court, the importance of preventing the restriction 
of the enjoyment of these liberties. 

In every case, therefore, where legislative 
abridgment of the rights is asserted, the courts 
should be astute to examine the effect of the 
challenged legislation.2 

Roberts also invoked the clear and present danger 

formula in Cantwell v. Connecticut.3 another case ensuing 

from the aggressive evangelism of Jehovah's Witnesses. 

Speaking for the Court, he reversed Cantwell*s conviction 

•^Ibid., at lol. 

2Ibid. 

3310 U. S. 296 (1940). 



for breach of the peace on the ground that a religious ut

terance may not be punished under this common law offense. 

The state statute requiring a license to solicit money for 

an alleged religious cause was found to be previous re

straint on the free exercise of religion and, therefore, in 

violation of the Fourteenth Amendment.-*- Roberts went on to 

say that a restrictive statute must be narrowly drawn "to 

define and punish specific conduct as constituting a clear 

and present danger to a substantial interest of the State. 

There was no reference to the preferred position. 

Earlier that same year the formula had been invoked 

to strike down an Alabama statute which forbade the publi

cizing of the facts about a labor dispute in any manner in 

the vicinity of the business involved. This had been con

strued by the state courts to include peaceful picketing. 

Although he had retired the previous year, Brandeis' in

fluence was manifest in Justice Murphy's opinion for the 

majority: "Those who won our independence had confidence 

in the power of free and fearless reasoning and communica

tion of ideas to discover and spread political and economic 

truth." The rationale for the preferred position appeared 

in these words: "Abridgment of speech and of the press . . 

"'"Ibid., at 304. 

2Ibid.. at 311. 
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impairs those opportunities for public education that are 

essential to effective exercise of the power of correcting 

error through the processes of popular government."! Echoes 

of Holmes*s Abrams dissent were evident in KurphyTs applica

tion of the formula: 

Every expression of opinion on matters that are 
important has the potentiality of inducing action 
in the interests of one rather than another group 
in society. But the group in power at any moment 
may not impose penal sanctions on peaceful and 
truthful discussion of matters of public interest 
merely on a showing that others may be persuaded 
to take action inconsistent with its interests. 
Abridgment of the liberty of such discussion can 
be justified only where the clear danger of sub
stantive evils arises under circumstances afford
ing no opportunity to test the merits of the ideas 
by competition for acceptance in the market of 
public opinion.^ 

Here for the first time the Court found a statute uncon

stitutional on its face by specific application of the 

formula. In demanding proof of a serious and imminent 

danger to public order as justification for a statute re

stricting discussion of public affairs, the eight members 

of the majority plainly stated their preference for First 

Amendment freedoms and their intention to exercise careful 

supervision over legislative judgment in this area. 

In 1943 the Court officially adopted the preferred 

position by name in Hurdock v. Pennsylvania.3 In this 

•^Thornhill v. Alabama, 310 U. S. 8S, 95 (1940) 

^Ibid., at 104-05. 

3319 U. S. 105 (1943). 
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decision, concerned with a Jehovah's Witness1 violation of 

a municipal licensing lav;, Justice Douglas said bluntly: 

"Freedom of the press, freedom of speech, freedom of 

religion are in a preferred position."-'- He made no reference 

to the formula, but the synthesis that was implicit in the 

Thornhill decision was made explicit by Justice Jackson in 

West Virginia State Board of Education v. Barnette,^ which 

was decided a few weeks after Kurdock. Upholding the right 

of Jehovah's Witnesses to refrain from the flag-salute in 

school, a ritual the}' likened unto bowing down before a 

graven image, Jackson stressed the importance of distinguish

ing "between the due process clause of the Fourteenth Amend

ment as an instrument for transmitting the principles of the 

First Amendment and those cases in which it is applied for 

its own sake." 

The test of legislation which collides with the 
Fourteenth Amendment, because it also collides 
with principles of the First, is much more 
definite than the test when only the Fourteenth 
is involved. I-iuch of the vagueness of the due 
process clause disappears when the speech pro
hibitions of the First become its standard. The 
right of a State to regulate, for example, a 
public utility may well include, so far as the 
due process test is concerned, power to impose 
all of the restrictions that a legislature may 
have a "rational basis" for adopting. But the 
freedoms of speech and press, of assembly and 
of worship may not be infringed on such slender 

-'-Ibid., at 115. 

2319 U. S. 624 (1943). 
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grounds. They are susceptible of restriction 
only to prevent grave and immediate danger to 
interests which the State may lawfully protect. 

Thus, the test applied by Justice Sanford to New York's 

Criminal Anarchy Act2—whether the legislature had acted 

reasonably in suppressing seditious utterance—would be 

permissible in all other areas but not in the area in which 

he had applied it. The preferred freedoms guaranteed by the 

First Amendment must be protected up to the point where they 

immediately and substantially imperil society. This para

phrase of Brandeis1 definition of the formula in the Whitney 

opinion was reinforced by Jackson1s exclusion of invasions 

of First Amendment freedoms from the normal presumption of 

constitutionality. 

The most cogent statement of the synthesized doc

trine was made by Justice Rutledge two years later in 

Thomas v. Collins,3 in which the constitutionality of a 

Texas statute requiring labor organizers to register with 

the secretary of state was challenged. Rutledge noted that 

the Court was once again being asked to determine the 

boundaries between individual freedom and state authority. 

"Choice on that border, now as always delicate, is perhaps 

more so where the usual presumption supporting legislation 

•'•Ibid., at 639. 

2Gitlow v. New York. 268 U. S. 652 (1925). 

3323 U. S. 516 (1945). 
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is balanced by the preferred place given in our scheme to 

the great, the indispensable democratic freedoms secured 

by the First Amendment." The primacy accorded these free

doms endows them with "a sanctity and a sanction not 

permitting dubious intrusions." The Court's determining 

criterion must be the nature of the right, not of the 

invasion. 

For these reasons any attempt to restrict 
those liberties must be justified by clear 
public interest, threatened not doubtfully or 
remotely, but by clear and present danger. The 
rational connection between the remedy provided 
and the evil to be curbed, which in other con
texts might support legislation against attack 
on due process grounds, will not suffice. These 
rights rest on firmer foundation. Accordingly, 
whatever occasion would restrain orderly discus
sion and persuasion, at appropriate time and 
place, must have clear support in public danger, 
actual or impending. Only the gravest abuses, 
endangering paramount interests, give occasion 
for permissible limitation.^ 

Despite his expression of similar sentiments in the 

Barnette decision two years earlier, Justice Jackson did not 

concur in Rutledge's opinion, which obtained the support of 

only three of the other justices. However, Jackson's con

currence in the result did effect the reversal of the con

viction and the invalidation of the Texas statute. This 

failure to muster a majority in support of the doctrine of 

presumptive unconstitutionality may have prompted 

Frankfurter's claim that it had "never commended itself 

1Ibid., at 529-30 
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to a majority of this Court."! Despite his hostility to 

the preferred position, however, he acknowledged that "those 

liberties of the individual which history has attested as 

the indispensable conditions of an open as against a closed 

society come to this Court with a momentum for respect lack

ing when appeal is made to liberties which derive merely 

from shifting economic arrangements."2 But he insisted that 

this momentum must be supplied solely through statutory con

struction rather than by the "mechanical jurisprudence" 

implicit in the application of the formulas or tests. 

roster of decisions he cited in tracing the history of the 

"mischievous phrase." Both the Schneider and Thornhill 

cases were decided by £-1 majorities, the Barnette decision 

was 6-3, and in Murdock a majority, however bare, adopted 

the preferred position explicitly by name. As Justice 

Rutledge pointed out, Frankfurter^ exhaustive survey of 

preferred-position cases actually demonstrated "the conclu

sion opposite to that which he draws, namely that the First 

Amendment guarantees the freedoms of speech, press, assembly, 

and religion occupy preferred position not only in the Bill of 

Rights but also in the repeated decisions of this Court."3 

Frankfurter's claim was negated by the lengthy 

Kovacs v. Cooper. 336 U. S. 77, 

^Ibid., at 95• 

^Ibid.. at 106. 
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Notwithstanding the incorrectness of his conclusion, 

it was drawn in a concurring opinion, whereas Rutledge's re

futation was made in dissent. The year was 1949 and at 

issue was the constitutionality of a Trenton, New Jersey, 

ordinance forbidding the use of sound trucks, loud speakers, 

or any device emitting "loud and raucous noises" on the 

public streets for any purpose. The appellant, Kovacs, had 

used a sound truck to comment on a local labor dispute. Five 

justices sustained his conviction and the constitutionality 

of the statute, but in doing so, as Rutledge took pains to 

note, they took three different positions so that what 

Kovacs was convicted of "is impossible to tell, because the 

majority do not agree on what constituted the crime.How

ever, they did agree on constitutionality, upsetting a 

precedent established in a similar case the year before.2 

Professor Berns has suggested that this decision signalled 

the end of the Courtis preference for First Amendment free

doms. 3 Two years later, when the Court upheld the consti

tutionality of a local ordinance restricting door-to-door 

canvassing, Justice Black noted in dissent that the Court 

had reverted to the restrictive philosophy which had 

prevailed before it adopted the preferred position, to which 

1Ibid., at 105. 

2Saia v. New York. 334 U. S. 558 (194$). 

^Berns, o£. cit., p. 36. 
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he still adhered.^ Subsequent events tended to confirm the 

accuracy of both these assessments. 

The libertarianism, which emerged on the Court in 

1937 and intensified during the years when the Roosevelt 

appointees were predominant, tended to dissipate after the 

deaths of Stone, Murphy, and Rutledge and their replacement 

by Vinson, Clark, and Minton, a decline which was accelerated 

by the upsurge of McCarthyism in the early fifties. 

The dissolution of the preferred position is evident 

in a comparison of the Terminiellô  and Feiner̂  decisions. 

In the former, with Murphy and Rutledge still on the Court, 

Terminiello's conviction for inciting a riot in Chicago was 

reversed and the ordinance invalidated. 

An unfrocked Catholic priest, Terminiello spe
cialized in attacks upon the Jews and the 
Roosevelt administration. On this occasion eight 
hundred sympathizers were present in a packed hall, 
while outside a larger crowd picketed the building 
in protest, threw rocks through the windows, and 
sought to force the doors. Police had all they 
could do to keep the doors shut, and only by their 
aid was the speaker*s party able to enter and leave 
the building.4 

Speaking for the majority, Justice Douglas ruled that free 

speech could not be curtailed without conclusive evidence of 

^reard v. Alexandria. 341 U. S. 622, 650 (1951). 

^Terminiello v. Chicago. 337 U. S. 1 (1949). 

•^Feiner v. New York. 340 U. S. 315 (1951)• 

^C. Herman Pritchett, Civil Liberties and the Vinson 
Court (Chicago: University of Chicago Press, 1954), p. 58. 
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a clear and present danger which greatly exceeded mere 

public inconvenience or unrest. For "a function of free 

speech under our system of government is to invite dispute. 

It may indeed best serve its high purpose when it induces a 

condition of unrest, creates dissatisfaction with conditions 

as they are, or even stirs people to anger. 

Feiner, in the course of a left-wing street-corner 

oration, made uncomplimentary remarks about various public 

officials and the American Legion and urged equal rights 

for Negroes. The police were attracted to the scene by the 

milling crowd. 

One man in the audience told the officers that if 
they didn't take that "son of a bitch" off the 
box, he would. The officers then approached Feiner, 
and one of them "asked" him to get off the box. 
When Feiner continued his speech, the officer "told" 
him to get down. When this failed, the officer 
"demanded" that he get down, telling him that he was 
under arrest.2 

The Supreme Court sustained his conviction for disorderly 

conduct on the ground that his right of free speech did not 

include the right of inciting a riot. Glendon Schubert has 

assessed the two cases in the following manner. 

Feiner*s little fracas was a pink tea party in more 
sensesthan one in comparison ~to Father Terminiello1s 
ugly racist provocations to open and immediate mob 
violence. Yet . . . the Court voted 5-4 to uphold 
(in effect) Terminiellofs right to indulge in free 
speech of the most vituperative character, while 

^Ibid., at 

^Pritchett, o£. cit., pp. 61-62. 
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rejecting by a vote of 6-3 Feiner*s claim of 
the right to engage in pale pyrotechnics of 
adolescent forensics. ... But Feiner was a 
"pink," a "left-winger,n maybe even a young 
Communist, while Arthur Terminiello was 
merely a fascist. Whatever the Courtfs in
tent, the two cases in close juxtaposition 
logically raised the question whether the 
Constitution of the United States guaranteed 
freedom of speech for fascists, but not for 
Communists. J* 

Most significant about the Feiner decision, however, was 

that, for the first time since Schenck. the formula was 

invoked to affirm a conviction rather to reverse it. The 

clear and present danger the Court discerned was the riot 

which might have ensued from Feiner1s utterances.2 

As Professor Pritchett has pointed out, "the 

preferred-position argument reinforced the clear-and-

present-danger test and supplied its reason for being."3 

But it must also be noted that throughout the twelve years, 

1937-1949, when the two doctrines were being synthesized 

and applied in combination and the social value of free 

utterance was being extolled in the Holmes-Brandeis tradi

tion, the reinforced formula was applied in cases to which 

it was essentially irrelevant. If no grave emergency 

^"Schubert, o£. cit., p. 536. 

2340 U. S. 315, 320. Here Chief Justice Vinson, 
speaking for the majority, cited the following from Cantwell 
v. Connecticut. 310 U. S. 296, 30S: "'When clear and present 
danger of riot, disorder; interference with traffic on the 
public streets, or other immediate threat to public safety, 
peace, or order appears, the power of the State to punish is 
obvious.*" 

^Pritchett, 0£. cit.. p. 36. 
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existed, how could any words present a clear and present 

danger to organized government? If the content of the ut

terance was at issue, as it rarely was, the Holmes-Brandeis 

formulation demsuided rigid adherence to the command of the 

First Amendment. If the time, place, or the manner of the 

utterances of litigious and peripatetic evangelists was in 

question, as it usually was, the Court needed only to 

determine whether the regulation was reasonable. The 

formula simply was not germane where utterance posed minor 

inconvenience rather than grave danger. By applying the 

formula to such petty infractions of municipal ordinances 

or to cases involving peaceful picketing, contempt of 

court, the use of sound trucks, and even to religious 

utterance per se, for which it clearly had no pertinence, 

the libertarian justices allowed zeal for stating their 

preference for freedom to obscure their perspective. 

As clarified by Holmes and Brandeis, the formula 

was designed for application only to seditious utterance, 

since no other form of expression could present a suf

ficiently substantial threat to internal security to warrant 

restriction. It was used for this purpose only twice during 

this entire era. In the first instance, Herndon v. Lowrv. 

it served primarily to develop the principle of the excep

tional status of First Amendment freedoms and to refute 

the statefs claim that an existing emergency warranted 
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enforcement of its restrictive statute, but the Court's in

validation of the statute rested on violation of due process 

because of vagueness. 

In the second case, Taylor v. Mississippi. the 

Court invoked the formula to strike dovm a state sedition 

law while World War II was in progress. Taylor and two 

other Jehovah's Witnesses had been convicted for violating 

the statute by expressing opposition to the war in public 

and urging people not to salute the flag.^ In a unanimous 

decision the Court found: 

The statute as construed in these cases makes 
it a criminal offense to communicate to others 
views and opinions respecting governmental policies, 
and prophecies concerning the future of our own and 
other nations. As applied to the appellants it 
punishes them although what they communicated is not 
claimed or shown to have been done with an evil or 
sinister purpose, to have advocated or incited sub
versive action against the nation or state, or to 
have threatened any clear and present danger to our 
institutions or our Government.3 

This was the only case which satisfied the purpose of the 

formula in that all the necessary conditions were present. 

It was the first case in which the formula was applied to 

reverse a conviction for seditious utterance. It was also 

to be the last. 

bl9 U. S. 533 (1943). 

^Ibid. The Court dealt with the three cases in a 
single decision. The other two appellants were Cummings 
and Betty Beloit. 

3Ibid.. at 539-90. 



135 

In a case decided the following year the Court 

reversed a conviction under the 1917 Espionage Act but did 

so on the ground that the government had failed to show 

specific intent rather than by applying the formula.^ By 

this time the preferred position was firmly established in 

the Courtis decisions, and invocation of the formula pre

sumably would have necessitated voiding the Espionage Act, 

a step the Court may well have been hesitant to take. 

Although the use of the formula along with the 

preferred position vindicated Holmes and Brandeis and 

afforded maximum protection for utterance which collided 

with relatively minor competing interests, the synthesized 

doctrine was unable to cope with the formidable challenge 

presented when a congressional enactment was at issue and 

the competing interest was national security. By the time 

this collision between free utterance and national security 

occurred, only two of the staunchest advocates of the pre

ferred position were left on the Court, and they were com

pelled to plead their doctrine in dissent. 

^Hartzel v. United States. 322 U. S. 680 (1944). 



CHAPTER VII 

REQUIESCAT IN PACE 

On the impetus supplied by the outbreak of war in 

Europe, the non-aggression pact between Nazi Germany and 

the Soviet Union, and the congressional investigation into 

subversive activities superintended by Representative 

Martin Dies of Texas, Congress revived the repressive 

features of the Espionage Act*s 191$ amendment, which 

had been repealed in 1921.1 The Alien Registration Act,2 

more commonly known as the Smith Act in obeisance to its 

sponsor, Representative Howard W. Smith of Virginia, was 

enacted on June 28, 1940. It was characterized by 

Professor Chafee as containing "the most drastic re

strictions on freedom of speech ever enacted in the United 

States during peace."3 Section 2, clause a, made unlawful 

(1) advocacy or teaching of the overthrow of "any govern

ment in the United States by force and violence," (2) the 

printing, publishing, or distribution of any literature 

^41 Statutes at Large, 1359-60. 

254 Statutes at Large, 670. 

3Chafee, Free Speech, p. 441• 

186 
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to that end, and (3) organizing or helping to organize a 

group or assembly which advocates or encourages such over

throw and knowing membership or affiliation in any such 

group or assembly. Section 3 makes criminal an attempt or 

conspiracy "to commit any of the acts prohibited by the 

provisions of this title." Section 5 provides for imprison

ment not exceeding ten years and a fine of not more than 

$10,000 or both for any violation of the provisions con

tained in Title I. 

First to be prosecuted under the Smith Act were 

eighteen members of the Socialist Workers Party, popularly 

known as Trotskyites. Their conviction was sustained by 

the court of appeals, and the Supreme Court denied 

certiorari.*'" The Smith-Act prosecution of a group of 

alleged pro-Nazis in 1943 ended in a mistrial because of 

the death of the trial judge, and they were never retried.2 

These were the only cases tried under the Smith Act prior 

to United States v. Foster,3 which, as Dennis v. United 

States,^ became the first test of the actfs constitutionality 

before the United States Supreme Court. 

"4)unne v. United States, 13# F. 2d 137 (3th Cir., 
1943)» certiorari denied, 320 U. S. 790 (1943). 

2See Walter Gellhorn, American Rights: The Constitu
tion in Action (New York: The Macmillan Company, lyoi), p. 211. 

39 F.R.D. 367 (1949). 

4341 U. S. 494 (1951). 
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Mounting distrust and suspicion of the Soviet Union 

in the period immediately after World War II revived the pre

war hysteria which had prompted the passage of the Smith Act. 

This hysteria rose to such heights during the early cold-

war era that accusations of communist sympathy were leveled 

against such unlikely candidates as George C. Marshall, the 

Ford Foundation, and advocates of water flouridization, the 

UN, and world federalism.^ This was the background against 

which the twelve most prominent leaders of the Communist 

Party of the United States, including its titular head, 

William Z. Foster, and its general secretary, Eugene Dennis, 

were indicted under the conspiracy clause of the Smith Act 

in 1948. Owing to Foster's terminal illness, he was later 

severed from the case. 

The indictment charged the communist leaders with 

conspiracy to organize the Communist Party in 1945,^ and, 

from that time until the grand jury returned the indictment, 

with conspiracy to teach and advocate the duty and necessity 

of overthrowing the government by force and violence. Dur

ing the course of the nine-month trial in federal district 

•̂ •John W. Caughey, In Clear and Present Danger: The 
Crucial State of Our Freedoms (Chicago: University of 
Chicago Press, 1958), p. 32. 

2 The word "party" had been changed to "political or
ganization" by the party convention in 1944, but the conven
tion the following year reconstituted the organization as 
the Communist Party of the United States. See Konvitz, Fun
damental Liberties, pp. 308-09• 
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court in New York a trial record of 16,000 pages was 

amassed. Heated interchanges between Judge Medina and the 

defense attorneys contributed to this bulk, as did the 

admission into evidence of substantial chunks of Marxist-

Leninist literature. 

As Professor Gellhorn has noted, Dennis and his 

codefendants were not charged with teaching revolutionary 

methodology but simply with "having banded together to 

advocate a doctrine." The activist nature of their doctrine 

suggested a possible future attempt at forcible overthrow, 

but "neither they nor the Government of the United States 

had any expectation that this transformation from argument 

into performance would occur instantly, or even soon."-*-

Nevertheless, Judge Medina instructed the jury that "as a 

matter of law" there was "sufficient danger of a sub

stantive evil that Congress has a right to prevent to 

justify the application of the statute under the First 

Amendment of the Constitution."2 He also charged the jury 

that they must distinguish between forcible overthrow as an 

abstract doctrine and "the teaching and advocacy of action 

for the accomplishment of that purpose, by language 

reasonably and ordinarily calculated to incite persons to 

^-Gellhorn, oj>. cit., p. 75. 

29 F.R.D. 367, 392 (1949). 
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such action ... as speedily as circumstances would 

permit."1 While this reversion to the bad tendency test 

would have been excusable if no alternative test had been 

adopted during the years intervening between Schenck and 

the instant case, it totally disregarded the Holmes-

Brandeis modifications of the formula that had been 

adopted by the Supreme Court and reinforced with the 

preferred position doctrine. As early as 1937, the Court 

had said that dangerous tendency alone was insufficient 

proof of guilt and had rejected the state court1s conclusion 

that advocacy of insurrection was punishable even if pro

jected for some time in the indefinite future.^ 

The defendants were found guilty, fined $10,000 

each, and given prison sentences ranging from three years 

for one to five years for all the others. On appeal they 

claimed they had not advocated force and violence. On the 

contrary, their program was based on gaining political 

control through the normal electoral process, and the only 

violence they envisioned as necessary was that which would 

ensue from counterrevolutionary attempts by the forces of 

entrenched capitalism. This argument was rejected by the 

court of appeals. Its spokesman, Judge Learned Hand, found 

1Ibid.. at 391. 

^Herndon v. Lowry. 301 U. S. 242 (1937) 
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that the prosecution had, on the evidence of its witnesses 

and the extracts from communist literature, amply sub

stantiated the charge that the defendants had conspired to 

advocate the forcible overthrow of the government and had 

formed the Communist Party for that purpose. 

On the constitutional issue of whether the Smith 

Act violated the First Amendment Judge Hand ruled that the 

test the courts must apply in each case is 

whether the gravity of the "evil," discounted by 
its improbability, justifies such invasion of free 
speech as is necessary to avoid the danger. We 
have purposely substituted "improbability" for 
"remoteness," because that must be the right 
interpretation. Given the same probability, it 
would be wholly irrational to condone future 
evils which we should prevent if they were im
mediate; that could be reconciled only by an 
i n d i f f e r e n c e  t o  t h o s e  w h o  c o m e  a f t e r  u s  . . .  .  
We can never forecast with certainty; all proph
esy is a guess, but the reliability of a guess 
decreases with the length of the future it seeks 
to penetrate.! 

The distinction between improbability and remoteness would 

appear to have been wholly semantic, since at no time had 

the prosecution adduced evidence of the conspiracy's 

probable success. This had been approached tangentially 

and inferentially through evidence of the gravity of the 

world situation caused by the Russians* aggressive inter

national posture. No direct proof was submitted of the 

defendants* slavish obedience to orders from Moscow or 

-^United States v. Dennis, 183 F. 2d 201, 212 (1950) 



192 

involvement with Soviet agents, although the massive in

filtration into the American communist organization by 

F.B.I, agents suggests that such evidence could have been 

produced if any existed.^ The government relied solely on 

communist literature and expert witnesses to substantiate 

the relationship between the defendants and the inter

national communist conspiracy. Reliance upon guesswork, 

and admittedly untrustworthy at that, to sustain prison 

sentences would seem more characteristic of totalitarian 

than American justice. 

On the specific issue of the formula Judge Hand 

found, after reviewing its constitutional history, that 

"no longer can there be any doubt, if indeed there was 

before, that the phrase 'clear and present danger,* is not 

a slogan or a shibboleth to be applied as though it carried 

its own meaning; but that it involves in every case a com

parison between interests which are to be appraised 

qualitatively."2 To have reached this conclusion Judge Hand 

must have studied Justice Frankfurter's separate opinions more 

diligently than the decisions in which the formula had been 

applied. 

^"Gellhorn, ojd. cit., p. 74, has noted: "As one of the 
more prominent espionage agents has pointed out, the Soviet 
Union's spies in the United States are instructed to shun all 
contact with Communist organizations and to avoid reading any 
Communist publications, lest suspicion be stimulated." 

21S3 F. 2d 201, 212 (1950). 



193 

In this particular case the jury had found "that 

the conspirators will strike as soon as success seems 

possible, and obviously, no one in his senses would strike 

sooner." Satisfied with the jury's ingenuity in coping with 

the problem of imminence, Judge Hand overcame his distaste 

for the formula and ruled that it had been properly ap

plied in the court below. The communist doctrine of world 

revolution completely justified Judge Medina's finding. 

"Nothing short of a revived doctrine of laissez faire . . . 

can fail to realize that such a conspiracy creates a danger 

of the utmost gravity and of enough probability to justify 

its suppression. We hold that it is a danger 'clear and 

present.'"1 

This interpretation of the formula was approved by 

Chief Justice Vinson in an opinion in which Justices Reed, 

Minton, and Burton joined.2 Although the convictions were 

affirmed by a 6-2^ majority, Vinson was unable to muster a 

majority for his opinion, which also affirmed the trial 

court's finding of clear and present danger. 

The mere fact that from the period 1945 to 194# 
petitioners' activities did not result in an at
tempt to overthrow the Government by force and 
violence is of course no answer to the fact that 

1Ibid., at 213. 

2341 U. S. 494, 510-11. 

-^Justice Clark did not participate in the decision 
because he had been Attorney General when proceedings 
against the defendants were initiated. 
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there was a group that was ready to make the at
tempt. The formation by petitioners of such a 
highly organized conspiracy, with rigidly disci
plined members subject to call when the leaders, 
these petitioners, felt that the time had come 
for action, coupled with the inflammable world 
conditions, similar uprisings in other countries, 
and the touch-and-go nature of our relations with 
countries with whom petitioners were in the very 
least ideologically attuned, convince us that 
their convictions were justified on this score. 
And this analysis disposes of the contention 
that a conspiracy to advocate, as distinguished 
from the advocacy itself, cannot be constitu
tionally restrained, because it comprises only 
the preparation. It is the existence of the con
spiracy which creates the danger. If the ingre
dients of the reaction are present, we cannot 
bind the Government to wait until the catalyst 
is added.1 

The Chief Justice*s reasoning was somewhat flawed 

in the respect that the mere fact of a group's readiness 

to make an attempt cannot be regarded as evidence that the 

attempt would ever be made. The conclusion that the con

spirators were criminally punishable because they were 

simply biding their time until success seemed possible 

carries with it the implicit assumption that some day 

success will fall within the realm of possibility. This 

assumption betrays a lack of confidence in the democratic 

system of government equalling that of the conspirators. 

Vinson found that the case, because it hinged on 

"the application of the 'clear and present danger1 test," 

required examination of the formula's true meaning. After 

1Ibid. 
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analyzing previous applications, he concluded that "many of 

the cases in which this Court has reversed convictions by 

use of this or similar tests have been based onthe fact 

that the interest which the State was attempting to protect 

was itself too insubstantial to warrant restriction of 

speech.While this was essentially true, there was no 

implication in any of these previous decisions that the 

formula's application must be confined to such cases. None 

of the originators or advocates of the formula and the pre

ferred position would have disagreed with Vinson's conclu

sion that the government's interest in protecting "its very 

structure from armed internal attack" is substantial, al

though many would have questioned his assertion that "this 

is the ultimate value of any society."2 But the test 

proposed by Holmes and Brandeis demanded that the danger be 

so immediate that it would render discussion ineffectual as 

an antidote. Hence the formula must be applied even where 

society's interest is substantial, and the government is 

indeed bound to refrain from restrictive measures until the 

catalyst is added. 

Vinson attempted to add weight to his argument by 

saying that the formula obviously could not signify that 

x341 u. S. 494, 503 

2Ibid. 



196 

restrictive action must be withheld "until the putsch is 

about to be executed, the plans have been laid and the 

signal is awaited.But if no plans had been laid, what 

was the precise nature of the conspiracy? That was suc

cinctly stated in Justice Douglas1 dissenting opinion. 

So far as the present record is concerned, what 
petitioners did was to organize people to teach and 
themselves teach the Marxist-Leninist doctrine con
tained chiefly in four books: Stalin, Foundations 
of Leninism (1924); Marx and Engels, Manifesto of 
the Communist Party (1943); Lenin, The State and 
Revolution (1917); History of the Communist Party 
of the Soviet Union (B) (1939)• • • • 

They are fervent Communists to whom these vol
umes are gospel. They preached the creed with the 
hope that some day it would be acted upon.2 

In light of this analysis, based on the evidence adduced at 

the trial, this conspiracy was akin to that of the Chris

tians in the early days of the Roman Empire. 

While Douglas conceded that freedom of utterance 

cannot be absolute and acknowledged the relevance of the 

troubled state of international politics, he insisted that 

"the primary consideration is the strength and tactical 

position of petitioners and their converts in this country." 

This he found to be completely negligible at a time when 

bread lines and widespread unemployment were things of the 

past. The American people knew the doctrine espoused by 

these petitioners and totally rejected it. 

1Ibid.. at 509. 

2Ibid.. at 532. 
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How it can be said that there is a clear and 
present danger that this advocacy will succeed 
is, therefore, a mystery. Some nations ... 
where illiteracy is high and where democratic 
traditions are only budding, might have to take 
drastic steps and jail these men for merely speak
ing their creed. But in America they are mis
erable merchants of unwanted ideas; their wares 
remain unsold. The fact that their ideas are ab
horrent does not make them powerful.1 

Free speech had itself so effectively exposed the fallacies 

of communism in the United States that "it has been crippled 

as a political force." While their political impotence did 

not eliminate the possibility that communists might have 

infiltrated into positions of crucial significance for 

national security, on this the trial record was silent, 

and Douglas found this eventuality incredible. "Only those 

held by fear and panic could think otherwise."2 

Douglas pointed out that in Vinson's opinion, 

"illegality is made to turn on the intent, not the nature 

of the act," and that this was nothing less than thought 

control.3 Retention of the social value inherent in free 

political discussion demanded adherence to the formula as 

synthesized with the preferred position. 

Free speech has occupied an exalted position 
because of the high service it has given our society. 
Its protection is essential to the very existence of 
democracy. The airing of ideas releases pressures 

1Ibid.. at 539. 

2Ibid.. at 533-39. 

3Ibid.. at 533. 
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which might otherwise become destructive. . . . 
Full and free discussion even of ideas we hate 
encourages the testing of our own prejudices and 
preconceptions. Full and free discussion keeps 
a society from becoming stagnant. . . . 

. . .  W e  h a v e  c o u n t e d  o n  i t  t o  k e e p  u s  f r o m  e m 
bracing what is cheap and false; we have trusted 
the common sense of our people to choose the doc
trine true to our genius and to reject the rest. 
This has been the one single outstanding tenet 
that has made our institutions the symbol of free
dom and equality.1 

He quoted at length from Brandeis* Whitney opinion and 

Jefferson^ An Act for Establishing Religious Freedom to 

support the position that restriction of political utter

ance is permissible only "when conditions are so critical 

that there will be no time to avoid the evil that the 

speech threatens.Douglas was the only member of the 

Court who argued that expression may not be curtailed 

unless it is so closely related to action that it fore

closes discussion. 

Justice Black, in his dissenting opinion, went even 

further, insisting that the only standard the Court might 

apply in utterance cases is the absolute stricture of the 

First Amendment. Like Douglas, he dismissed Vinson1s 

rationalizations as mere verbiage calculated to disguise 

the unpleasant truth that the defendants were charged simply 

1Ibid., at 534-35 

2Ibid., at 535-36 
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with agreeing "to assemble and to talk and to publish 

certain ideas at a later date: The indictment is that they 

conspired to organize the Communist Party and to use speech 

or . . . publications in the future to advocate the forcible 

overthrow of the government." Since this "virulent form of 

prior censorship" was authorized by the Smith Act, it should 

have been held unconstitutional both on its face and as 

applied.1 

Black said flatly that the opinions for affirmance 

had jettisoned the formula. Although he obviously did not 

consider this a tragic loss to constitutional law, he was 

disturbed that the First Amendments protections had been 

severely impaired in the process. In terms of utterance 

on public issues the formula merely recognized "a minimum 

compulsion of the Bill oi' Rights." He then challenged the 

majority1s conception of the function of judicial review 

with respect to the First Amendment. 

So long as this Court exercises the power of 
judicial review of legislation, I cannot agree 
that the First Amendment permits us to sustain laws 
suppressing freedom of speech and press on the basis 
of Congress1 or our notions of mere "reasonableness." 
Such a doctrine waters down the First Amendment so 
that it amounts to little more than an admonition to 
Congress. The Amendment as so construed is not likely 
to protect any but those "safe" or orthodox views 
which rarely need protection.2 

1Ibid.. at 579 

2Ibid.. at 530 
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Black concluded his dissent with the hope that the Court 

would in the future "restore the First Amendment liberties 

to the high preferred place where they belong in a free 

society." 

By accepting Judge Hand*s version of the formula, 

the Chief Justice and his three associates restored "the 

remote bad tendency test dressed in modern style. The test 

is even more extreme than bad tendency for it considers the 

gravity of the evil discounted by its improbability—not the 

improbability that the speech in question will bring the 

evil about, but that it will occur from any cause."! In this 

interpretation of the First Amendment, Congress is given free 

rein to suppress any or all utterance whenever its collective 

wisdom detects a probable crisis in the offing. 

Justice Jackson was unwilling to accept the use of 

the formula in this way, nor did he consider it even ap

plicable to the case, which he viewed as simply a review of 

a conspiracy conviction. Since the Court had always con

demned conspiracies, even when confined to "letter-writing, 

meetings, speeches and organization," as in this case, he 

saw no reason to apply criminal conspiracy only to dis

turbances of interstate commerce and withhold it "from 

those claimed to undermine our whole Government."2 However, 

•^•Shapiro, o£. cit., p. 65. (Emphasis in the original.) 

2341 U. S. 494» 574. 
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he did take the opportunity to criticize the use of 

criminal conspiracy as "a dragnet capable of perversion 

into an instrument of injustice in the hands of a partisan 

or complacent judiciary," and it was apparent that his sup

port of affirmance was lukewarm at best. 

Jacksonfs lack of enthusiasm was manifested in his 

analysis of the conjectural problems posed by Judge Hand's 

version of the formula. 

If we decide that this Act and its application 
are constitutional only if we are convinced that 
petitioner's conduct creates a "clear and present 
danger" of violent overthrow, we must appraise 
imponderables, including international and national 
phenomena which baffle the best informed foreign 
offices and our most experienced politicians. We 
would have to foresee and predict the effective
ness of Communist propaganda, opportunities for 
infiltration, whether, and when, a time will come 
that they consider propitious for action, and 
whether or how fast our existing government will 
deteriorate. ... No doctrine can be sound whose 
application requires us to make a prophecy of that 
sort in the guise of a legal decision. The judi
cial process simply is not adequate to a trial of 
such far-flung issues. The answers would reflect 
our own political predilections and nothing more.l 

This rebuke stops short of accusing the four justices of in

tellectual dishonesty^ in their misapplication of the 

formula, but the implication is plain that he did not view 

the petitioners1 activities as a clear and present danger 

and could not in conscience sustain their conviction on that 

1Ibid., at 570. 

^See Rodell, op. cit., p. 321. 
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ground. Nevertheless, his concern over "the subtlety and 

efficacy of modern revolutionary techniques used by total

itarian parties" led him to conclude that the groups 

employing those techniques were not entitled to the pro

tection of the First Amendment and should be dealt with 

simply as a criminal conspiracy despite the fallibility 

of that device in its judicial application. Thus, although 

he had helped to mold the doctrine of preferred position 

and had subscribed to it in several decisions, Jackson was 

unwilling to extend freedom of utterance to those who 

threatened, however insubstantially, to undermine our whole 

political system. 

Jackson's concurring opinion seized on several 

deficiencies in the formula as a settled rule of law, the 

product of the preceding decade. Reverting to the intent 

of its creators, Jackson said that they had proposed the 

formula "as a test for the sufficiency of evidence in 

particular cases" and that he would "save it, unmodified, 

for application as a *rule of reason* in the kind of case 

for which it was devised."! Such cases would entail no 

need for the Court to be prophetic because the danger would 

have "matured by the time of trial or it was never present." 

They would be concerned exclusively with "technical or 

trivial violations," not farflung conspiracy. Here Jackson 

x341 U. S. 494, 563 
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overlooked the fact that in the cases in which Holmes and 

Brandeis attempted unsuccessfully to invoke the formula the 

charges were also criminal conspiracy. But his dilemma in 

the Dennis case arose from his view of communist activity 

as a menace which was grave but neither imminent nor 

demonstrable. Since he wished to retain the formula as it 

had been applied by the Court in cases to which, in his 

opinion, it was still applicable, he resolved the dilemma 

by saying that conspiracy is not a "civil right" and is, 

therefore, ineligible for protection by either the formula 

or the First Amendment. In essence, he would reserve the 

formula as a device to protect the individual's right of 

free expression but not to preserve a democratic society's 

interest in unfettered political discussion. If this con

tradicted Holmes's and Brandeis* exhortations on behalf of 

freedom for the opinions we hate, loathe, and despise, 

Jackson contended that they had been dealing with isolated 

incidents rather than a massive conspiracy combining 

elements from both within and without our borders. 

Whatever the logic of this contention, which is con

curred in by many who consider themselves libertarians, if 

the formula is susceptible to such incredibly divergent 

interpretations as those given it by Vinson, Jackson, and 

1Ibid.. at 56S-70 
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Douglas, its application would seem to depend entirely on 

the whims of the reigning majority. Douglas, alone of the 

eight justices participating in the decision, clung to the 

standard set by Holmes and Brandeis. Moreover, if its use 

must be confined to utterances of trivial significance, the 

protection it offers can scarcely be less trivial. Far 

from being a settled rule of law, the formula interpreted 

in these diverse lights can be nothing but a source of 

utter confusion. Jackson1s clarification offers no surer 

means than does Vinson's dim-and-distant-danger version of 

determining when unorthodox expressions of political opinion 

are permissible, since Congress is at liberty to suppress 

them as grave threats to organized government and the 

courts are free to brand as a criminal conspiracy any 

minority espousing political change. 

In addition, Jackson's opinion again raised the 

question, which presumably had been settled by Thornhill 

and subsequent decisions, of whether the formula could be 

invoked to invalidate legislation or merely to determine 

that the evidence was sufficient to warrant conviction. 

Thus, the formula had traversed the full circle from its 

enunciation in Schenck to its libertarian distillations 

by Holmes and Brandeis to adoption by the Court in con

junction with the preferred position to the dim and distant 

danger of Dennis, which was no more than a reversion to its 

use as a rationale for sustaining a conviction on grounds of 
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bad tendency, despite the Chief Justice1s protestations to 

the contrary. In this circular course of modifications, 

clarifications, and refinements it had lost none of its 

ambiguities. The meaning of the phrase itself was still 

unclear, and the conflict between national security and 

freedom of political utterance in constitutional adjudica

tion remained unsettled. 

The thrust of Justice Frankfurter*s concurring 

opinion in Dennis was directed at that conflict, which he 

said could not "be resolved by a dogmatic preference for 

one or the other, nor by a sonorous formula which is in 

fact only a euphemistic disguise for an unresolved conflict." 

Having thus spurned the positions adopted by Black, Jackson, 

and Douglas, he indulged in gentle criticism of the Vinson 

opinion. "In all fairness, the argument cannot be met by 

reinterpreting the Courtfs frequent use of 'clear* and 

'present1 danger to mean an entertainable 'probability,,tf 

but the blame for this judicial legerdemain could be 

assigned to the Court's previous commitment, "over repeated 

protests"—particularly his own—"to uncritical libertarian 

generalities. 

In reviewing the jury's findings, Frankfurter con

cluded that the defendants* hortatory language ranked low 

"on any scale of values which we have hitherto recognized."2 

1Ibid., at 527. 

2Ibid.. at 545. 
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The jury's verdict precluded the Court from inquiry into 

the seditious nature of the Communist Party or the de

fendants' role in promoting its organization, methods, and 

objectives. However, the facts established in the trial 

were insufficient to permit the Court to determine "whether 

application of the statute to the defendants is within the 

constitutional powers of Congress," since the trial, de

spite its incredible length, had not produced incontro

vertible evidence that the American Communist Party was a 

substantial or visible threat to national security. There

fore, the Court must go beyond the trial record. 

We must view such a question in the light of what
ever is relevant to a legislative judgment. We 
must take judicial notice that the Communist doc
trines which these defendants have conspired to 
advocate are in the ascendancy in powerful nations 
who cannot be acquitted of unfriendliness to the 
institutions of this country. We may take ac
count of the evidence brought forward at this 
trial and elsewhere, much of which has long been 
common knowledge. In sum, it would amply justify 
a legislature in concluding that recruitment of 
additional members for the Party would create a 
substantial danger to national security.1 

Having found that, among other things, common 

knowledge justified the conclusion that the defendants rep

resented a threat to national security, Frankfurter pro

ceeded to analyze the competing interest: freedom of utter

ance. He insisted that even the dictates of national 

security do not permit 

^Ibid., at 547. 
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intolerance of opinions and speech that cannot do 
harm although opposed and perhaps alien to dom
inant, traditional opinion. The treatment of its 
minorities, especially their legal position, is 
among the most searching tests of the level of 
civilization attained by a society. It is better 
for those who have unlimited power of government 
in their hands to err on the side of freedom.1 

From this statement of freedom of expression as an 

individual right Frankfurter moved on to a compelling ex

position of the public interest in free discussion. This 

interest can be furthered even by those who advocate 

forcible overthrow. 

For, as the evidence in this case abundantly il
lustrates, coupled with such advocacy is crit
icism of the defects in our society. Criticism 
is the spur to reform; and Burke's admonition that 
a healthy society must reform in order to conserve 
has not lost its force. . . . It is a commonplace 
that there may be a grain of truth in the most 
uncouth doctrine, however false or repellent the 
balance may be. Suppressing advocates of over
throw inevitably will silence critics who do not 
advocate overthrow but fear that their criticism 
will be so construed. No matter how clear we 
may be that the defendants before us are preparing 
to overthrow the Government at the propitious mo
ment, it is self-delusion to think that we can 
punish them for their advocacy without adding to 
the risks run by loyal citizens who honestly be
lieve in some of the reforms these defendants 
advance. It is a sobering fact that in sustain
ing the conviction before us we can hardly escape 
restriction in the intercourse of ideas.2 

That intercourse is the "well-spring" of the civilization 

that we attempt to bolster by recognizing congressional 

1Ibid.. at 543-49. 

2Ibid.. at 549. 



206 

authority to restrict political utterance. "Such are the 

paradoxes of life."l 

Nevertheless, social progress is wholly dependent 

upon the ingenuity of the human mind, upon the development 

of new ideas to replace erroneous beliefs previously ac

cepted as truth. 

Therefore the liberty of man to search for truth 
ought not to be fettered, no matter what ortho
doxies he may challenge. Liberty of thought soon 
shrivels without freedom of expression. Nor can 
truth be pursued in an atmosphere hostile to the 
endeavor or under dangers which are hazarded only 
by heroes.2 

This eloquent commitment to truth and social progress 

was not sufficiently unequivocal, however, to move Frankfurter 

to the position that resolution of the conflict of interests 

is a function of the judicial process. Congress had de

cided that advocacy of forcible overthrow must be suppressed, 

and the Court must abide by that decision even when its 

validity must be substantiated by taking judicial notice of 

common knowledge and prevailing conditions in international 

politics. He justified judicial self-restraint on the 

ground that liberty is a feeble and feckless thing if it 

relies wholly on legal guarantees for its continued ex

istence. 

1Ibid.. at 550 

2Ibid. 
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The ultimate reliance for the deepest needs of 
civilization must be found outside their vindi
cation in court of law; apart from all else, 
judges, howsoever they may conscientiously seek 
to discipline themselves against it, uncon
sciously are too apt to be moved by the deep 
undercurrents of public feeling. A persistent, 
positive translation of the liberating faith 
into the feelings and thought and actions of 
men and women is the real protection against 
attempts to strait-jacket the human mind. Such 
temptations will have their way, if fear and 
hatred are not exorcised. The mark of a truly 
civilized man is confidence in the strength and 
security derived from the inquiring mind. . . . 
Without open minds there can be no open society. 
And if society be not open the spirit of man is 
mutilated and becomes enslaved.! 

While this argument contains far more than a germ of 

truth, Justice Frankfurter seemed to overlook some aspects 

of the nature of man and of our political system. As 

Madison suggested: "If men were angels, no government would 

be necessary.What is particularly characteristic of men 

is their subservience to custom and accepted opinion. 

Frankfurter himself cited Bryce to the effect that Americans 

are indifferent to "fundamental criticism."3 New ideas are 

created by individuals and espoused and propagated by 

minority groups. Fear and hatred will not be exorcised 

when the judicial branch condones or rationalizes legislative 

suppression of the promulgation of unorthodox ideas, thus 

1Ibid.. at 556. 

^Federalist Papers. No. 51, p» 322. 

3341 U. S. 494, 549 (1951). 
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multiplying the degree of heroism required of those who 

would give them expression. What is sobering and para

doxical about Justice Frankfurter's opinion is that, given 

his devout faith in freedom of expression, he could, by some 

obscure process of ratiocination, justify the constitutionality 

of a statute which so patently violated the spirit and the 

letter of the First Amendment. 

The function of the federal judiciary in our consti

tutional democracy is to interpret the Constitution as well 

as legislative enactments. Once the Court arrogated to 

itself the right of judicial review, its authority to in

validate legislation has rarely been seriously contested. A 

two-thirds vote of Congress and ratification by three-quarters 

of the states are required to amend the Constitution. These 

requirements were not fulfilled in the passage of the Smith 

Act. Hence its validity could only be sustained by demon

strating through judicial construction that it was neces

sitated by changing conditions and needs. The need for 

freedom of expression, Frankfurter acknowledged, was greater 

than ever but was overshadowed by the communist threat to 

national security. But this the Court was not permitted to 

"treat as established fact" since the fact was not estab

lished in the 16,000-page trial record, which would seem to 

have afforded ample opportunity for verification. Frankfurter 

therefore resorted to judicial notice to justify the statuteTs 
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validity, an excursion into the very judicial activism that 

he decried and condemned and refused to indulge in to 

challenge constitutionality. Furthermore, it was, no less 

than the Vinson opinion, an indulgence in prophecy and, as 

such, a denial of due process. 

Since Frankfurter had never accepted clear and 

present danger as a formal legal rule,^- his role in its 

demise as a constitutional doctrine was limited to reiter

ation of his past objections, which were given added impetus 

by Vinson1s reading of Holmes and Brandeis. His contribu

tion to constitutional interpretation lay in the blessing 

he gave to the concept of balancing of interests. Where 

freedom of utterance conflicts with some other interest, 

the competing values must be weighed to determine which 

should have precedence. In Dennis the scale was weighted 

heavily in favor of national security because communist 

advocacy of forcible overthrow scored so low in Frankfurter*s 

estimation, despite its abundant criticism of the defects 

in our society. 

In supporting ad hoc balancing as a rationale for 

deciding cases in which constitutional values are in con

flict, Frankfurter was striking another blow in his pro

longed crusade against purported judicial contravention of 

"Hfith the possible exception of his concurrence in 
the Thornhill decision. 
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majority will as expressed by the legislative branch. But 

this antipathy to the activism inherent in judicial review 

displays a basic misunderstanding of the American political 

system. "It is easy to agree that this judicial function 

is undemocratic if the sine qua non of democracy is un

fettered majority rule. . . . Our system of government has 

never been one of unfettered majority rule."-®-

A dogmatic preference for interpreting the First 

Amendment literally might well detract from the dominance 

of a temporary majority, but it would also prevent legis

lative stultification of the free interplay of ideas. 

Balancing of interests is simply another means of per

mitting the dominant group in the community to have its 

way and, therefore, of preventing new ideas from gaining 

acceptance by a majority. It is designed to rigidify the 

existing majority, not to resolve any conflicts. 

Frankfurters charge that the formula was a disguise 

for an unresolved conflict suggests that he believed con

flicts over competing political values to be reconcilable 

and that the judicial function therefore consists of adju

dicating individual cases as they arise rather than of 

establishing broad policy generalizations. But controversy 

^"Thomas R. Powell, "Authority and Freedom in a 
Democratic Society: Constitution, Legislatures, Courts," 
44 Columbia Law Review (July, 1944)» 4&7. 
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is the source of the political process and its reason for 

being. Political decisions, whether legislative, executive, 

or judicial, cannot resolve conflict; they merely give 

preference to one value over its competitor. If a political 

decision is to be more than nominally democratic, preference 

must be given to democratic values. The chief distinction 

of democracy, as opposed to authoritarianism, is that the 

struggle between competing interests is open; hence freedom 

to discuss controversial political issues openly is the 

sine qua non of democracy. In our system of checks and 

balances, where legislative majorities are transitory and 

vary from issue to issue, the role of the Supreme Court is 

not to defer to the momentary majority—and perhaps to pre

side over the dissolution of democracy—but to ensure the 

retention of values which are indispensable to a free 

society. 

Balancing of interests cannot supply such assurance. 

As applied to the Dennis case, it was a misnomer. Indi

vidual and group interests vary from day to day and may be, 

indeed are, constantly balanced in the making of political 

decisions. In Dennis, however, the conflict was between 

two basic societal values—self-preservation and freedom of 

political expression. The former, while common to all 

societies, receives priority over all other values in au

thoritarian regimes, where it is synonomous with perpetu

ation of the ruler or dominant group. Since democracy 
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cannot exist without freedom of expression, it becomes the 

ultimate value of a free society and cannot be balanced 

away out of deference to a temporary majority. Interests 

may change with the passage of time, but democratic values 

must remain constant if democracy itself is to be preserved. 

At issue in the Dennis case was the threat posed 

to national security by the eleven communist defendants. 

They had been tried and convicted for conspiracy to teach 

and advocate the forcible overthrow of the government. No 

evidence linked them with the "powerful nations" alluded to 

by Frankfurter. They had committed no overt acts of sedi

tion, nor had they even advocated such acts, as Justice 

Douglas concluded from his scrutiny of the record. Not 

one of the justices had been able to find them, as indi

viduals, any more than a probable threat at some indefinite 

future date, a premise which Justice Roberts had said could 

not justify restriction of free speech or assembly. Since 

the Smith Act had made teaching and advocacy criminal, the 

Court could not reverse the conviction without finding the 

statute unconstitutional. The justices, unwilling to do 

this and thereby illustrating their inability to discipline 

themselves against being "moved by the deep undercurrents of 

public feeling," voted to affirm the conviction, not of the 

eleven individuals, but of the worldwide communist movement, 

1Herndon v. Lowrv. 301 U. S. 242, 263 (1937). 
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which, technically at least, had not been on trial. As 

Douglas pointed out, "we might as well say that the speech 

of petitioners is outlawed because Soviet Russia and her 

Red Army are a threat to world peace. 

This failure to rise above the pressures of popular 

opinion was less an exercise in judicial self-abregation 

than an abdication of judicial responsibility. While 

Justice Frankfurter was correct in saying that democratic 

principles can flourish only when every citizen is whole

heartedly committed to them, it is none the less true that 

in our constitutional scheme the federal judiciary is 

obligated to uphold constitutional freedoms in the face of 

wavering commitment among ordinary citizens. The uncer

tainties derived from the inquiring mind need not be com

pounded by additional uncertainty as to judicial support 

of democratic values. Judicial acquiescence in their 

erosion is a far surer road to the mutilation and enslave

ment of the human spirit than is open advocacy of a 

revolutionary doctrine. 

The Dennis case elicited a full complement of doc

trinal approaches to freedom of political utterance, ranging 

"^341 U. S. 494, 5&7-S&. See Justice Harlan for the 
Court in Noto v. United States. 367 U. S. 290, 299. "It 
need hardly be said that it is upon the particular evidence 
in a particular record that a particular defendant must be 
judged, and not upon the evidence in some other record or 
upon what may besupposed to be the tenets of the Communist 
Party. " 
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from Blacks insistence on absolute freedom to Jackson1s 

proposal that protection of the First Amendment be with

drawn when political advocacy is called conspiracy. 

Palling between these extremes was Frankfurters proposed 

use of a judicial scale to weigh the vying interests in 

each case, with the weightier one to be adjudged the victor, 

a feat which presumably can be accomplished by the judges 

without consulting their predispositions. Vinson and his 

associates favored the bad tendency test in its new Hand-

created guise of the gravity of the evil discounted by its 

improbability, a test which they gratuitously argued was 

the formula brought up to date to meet the exigencies of an 

era confronted with crisis after crisis. Douglas was the 

lone advocate of adherence to the formula as it had been 

applied by the Court in the previous decade—in the spirit 

of the Holmes-Brandeis clarification in conjunction with 

the preferred position. This demanded proof that immediate 

and serious consequences would incur to orderly government 

as justification for the validity of a suppressive statute. 

Each of the five opinions in Dennis represented a 

distinct approach to interpretation of the First Amendment, 

and each of the five positions has its advocates in the con

tinuing controversy over the extent to which political ut

terance may be free. Since none of the opinions represented 

a majority of the participants, the decision merely affirmed 
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the conviction of the communist leaders and upheld the con

stitutionality of the Smith Act without establishing any 

binding precedent to substantiate its validity. Although 

five of the justices professed to accept the precedential 

status of the formula, only one still accepted it in the 

spirit and form in which it had been applied during the 

previous twelve years. The process of vitiation which had 

begun with the Court's apparent abandonment of the pre

ferred position in the Kovacs and Feiner decisions was 

consummated in the grotesouerie carved out by Vinson in 

Dennis. Although only four justices agreed that "present" 

should be defined as "as speedily as circumstances would 

permit," and the formula has never been expressly disavowed 

by a majority, the question raised by Professor Fellman as 

to whether it could "survive much longer under the crushing 

weight of the Chief Justice's loving devotion"^ has been 

clearly answered in the negative. 

When the Smith Act was subjected to a second review, 

in Yates v. United States.2 the Court modified the Dennis 

decision but did not find it necessary to invalidate the 

statute or to make any pronouncement on clear and present 

^"David Fellman, "Constitutional Law in 1950-51," 
46 American Political Science Review (March, 1952), 162. 

*354 U. S. 29S (1957). 
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danger. During the six years which had intervened between 

these two tests of the Smith Act, anti-communist hysteria 

had conspicuously diminished. The UN forces had staved off 

the communist invasion of South Korea, the censure of 

Senator Joseph McCarthy had discredited the extremist 

tactics of the most virulent witch-hunters, the Soviet sat

ellites exhibited increasing independence, and the cold war 

appeared to be abating into a search for peaceful coexistence. 

In addition, five of the six justices who had concurred in 

the Dennis decision, Jackson and the four concurrents in the 

Vinson opinion, were no longer on the Court. 

The members of the reconstituted Court faced a 

problem created by their predecessors1 reliance on spec

ulative probability in affirming the Smith Act's constitu

tionality, the imponderables which Jackson had warned were 

inappropriate as a basis for judicial decision. The tenu-

ousness of such decision-making has been delineated in the 

following passage: 

• . . But suppose the communist danger lessens. 
Suppose communism changes industrially into various 
separate and autonomous corporate entities and that 
in communist countries groups of engineers, sci
entists, writers, artists, professional people and 
industrial managers arise who are successful in de
manding from the governing structures greater free
dom for themselves. What happens if the government 
now obtains a conviction on a conspiracy indictment 
under the advocacy provisions of the Smith Act 
against the leaders of American communism? What 
happens to such a conviction once international 
communism no longer exists as a threatening force 
in the world? . . . 
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Suppose, however, that international com
munism loses its momentum and power, and the 
Court so finds. Will the Court then hold that 
the advocacy provisions of the Smith Act cannot 
be constitutionally applied on the ground that 
there is no longer a clear and present danger 
that the advocacy of the overthrow of the govern
ment by force and violence will bring about this 
result?^ 

Perhaps for this reason the Court eschewed the ques

tion of clear and present danger in considering the convic

tion of fourteen members of the Communist Party in California 

for conspiracy to advocate forcible overthrow of the govern

ment and to organize the Communist Party for that purpose, 

"as speedily as the circumstances would permit." On the 

portion cf the indictment dealing with organization of the 

Party, the Court upheld the defendants* claim that, since 

the Party had been organized in 1945 and the indictment re

turned in 1951, the three-year statute of limitation had 

been exceeded. The lower courts had upheld the prosecution's 

claim that the term "organization" implies a continuing 

process of recruiting new members and forming new units. 

This was rejected by the Supreme Court's majority, which 

held that the term must be construed in its traditional 

narrow legal sense of "acts entering into the creation of 

a new organization," not as "acts thereafter performed in 

•^Rogge, 0£. cit., pp. 9S-99. 
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carrying on its activities, even though such acts may 

loosely be termed * organizational. f"l 

Having summarily disposed of conspiracy-to-organize. 

and thus foreclosed any further prosecutions on this charge, 

the Court proceeded to the defendants1 contention that the 

trial judge had erred in neglecting to instruct the jury 

that a verdict for conviction could be returned only if 

"the advocacy which the defendants conspired to promote was 

of a kind calculated to 1incite* persons to action for the 

forcible overthrow of the Government." Speaking for the 

majority, Justice Harlan summarized the argument thus: 

It is argued that advocacy of forcible overthrow 
as mere abstract doctrine is within the free 
speech protection of the First Amendment; that 
with the Smith Act, consistently with that con
stitutional provision, must be taken as pro
scribing only the sort of advocacy which incites 
to illegal action: and that the trial courts 
charge, by permitting conviction for mere ad
vocacy, unrelated to its tendency to produce 
forcible action, resulted in an unconstitutional 
application of the Smith Act,2 

Inasmuch as nothing in the language of the Smith Act could 

justify such a distinction, the Court would presumably have 

had to invalidate the statute to uphold this contention. 

However, such an assumption makes no allowance for judicial 

resourcefulness. The Court readily agreed that "the 

1354 U. S. 29S, 310 

2Ibid., at 312-13. 
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dist inction between advocacy of abstract doctrine and 

advocacy directed at promoting unlawful action" was a 

valid one and had in fact long been recognized in its 

decisions. 

We need not, however, decide the issue before 
us in terms of constitutional compulsion, for our 
first duty is to construe this statute. In doing 
so we should not assume that Congress chose to 
disregard a constitutional danger zone so clearly 
marked, or that it used the words "advocate" and 
"teach" in their ordinary dictionary meaning when 
they had already been construed as terms of art 
carrying a special and limited connotation. . . . 
The legislative history of the Smith Act and re
lated bills shows beyond question that Congress 
was aware of the distinction between the advocacy 
or teaching of abstract doctrine and the advocacy 
or teaching of action, and that it did not intend 
to disregard it. The statute was aimed at the 
advocacy and teaching of concrete action for the 
forcible overthrow of the Government, and not of 
principles divorced from action.1 

This preoccupation with congressional rather than 

the defendants1 intent was somewhat unique in the Court*s 

decisions on seditious utterance. Some of the Smith Act*s 

congressional supporters may have been startled to learn 

that they had not construed "advocate" and "teach" in 

"their ordinary dictionary meaning." Although the 

majority in Dennis were apparently unaware of these words1 

"special and limited connotation," Justice Harlan assumed 

that they had had access to the same revelations of Congress1 

1Ibid., at 319-20. 
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intent as were available to the Yates majority and that they 

had been similarly enlightened by them. 

It is true that at one point in the late Chief 
Justice*s opinion it is stated that the Smith 
Act "is directed at advocacy, not discussion," . . . 
but it is clear that the reference was to advocacy 
of action, not ideas, for in the very next sentence 
the opinion emphasized that the jury was properly 
instructed that there could be no conviction for 
"advocacy in the realm of ideas."! 

But if the Smith Act had been so construed in Dennis, 

the conviction would have been reversed, as it was in Yates, 

in which the Court directed the acquittal of five defendants 

for want of evidence and remanded the other nine for re

trial. This drew a bitter protest from Justice Clark, the 

single dissenter from the decision as a whole. With ref

erence to the finding that, unlike Judge Medina, the trial 

judge had erred in not requiring advocacy of action as the 

criterion for conviction, Clark said: "While there may be 

some distinctions between the charges, as I view them they 

are without material difference. I find, as the majority 

intimates, that the distinctions are too 1 subtle and dif

ficult to grasp.He also accused the majority of having 

usurped the juryfs function by ordering acquittal, for the 

first time in the Courtfs history, on review of the facts 

of the case.3 

"^Ibid.. at 320. 

^Ibid.. at 350. 

•^Ibid., at 346. 
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While concurring in part with the majority, Justice 

Black, joined by Douglas, regarded Harlan*s indulgence in 

admitted subtleties of distinction as superfluous, since 

the Smith Act was unconstitutional on its face. Black 

argued that indictment under such a statute leads invariably 

to conviction. "When the propriety of obnoxious or un

orthodox views about government is in reality made the 

crucial issue, as it must be in cases of this kind, prej

udice makes conviction inevitable except in the rarest cir

cumstances."1 He also objected to the majority1s assumption 

that advocacy of action could be made punishable without 

violating the First Amendment, which allowed no exceptions 

to its prohibition of abridgment of free utterance. 

By focusing on the intent of Congress and discovering 

unanticipated nuances in the Dennis decision, the Court 

managed to evade the constitutional issue. As Professor 

Konvitz has noted, "the result was commendable, but the 

constitutional spectacle was not exactly an enobling ex

perience. "2 While "the Court had made prosecutions under the 

Smith Act more difficult in practice, the Yates decision 

afforded no protection against future variations on the themes 

of both the Smith Act and the Dennis. 

1Ibid.. at 339. 

^Milton R. Konvitz, Expanding Liberties: Freedom's 
Gains in Postwar America (New loric: viKing rress, lyobj, 
p. 126. 
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Justice Harlan, again as spokesman for the majority, 

attempted to clarify his subtle distinction while reversing 

another conviction under the Smith Act. He held that 

abstract teaching even to the point of advocating "the 

moral propriety or even moral necessity for a resort to 

force and violence is not the same as preparing a group 

f o r  v i o l e n t  a c t i o n  a n d  s t e e l i n g  i t  t o  s u c h  a c t i o n . A s  

in Yates, no allusion was made to clear and present danger. 

Professor Shapiro has contended that the Yates de

cision "seems to establish a special category within the 

clear-and-present standard. There must be a clear danger 

of a substantive evil but, when a subversive group is 

involved, evidence of the presentness of its organizational 

effectiveness may be substituted for the presentness of the 

danger.''^ Since the formula itself set up a special 

category by allowing but a single exception to the general 

stipulation of the First Amendment, the suggestion that it 

could embrace a hierarchy of sub-categories would seem to 

be grasping at straws. Moreover, the concept of balancing 

of interests does not lend itself to standardization. 

Shapiro's conclusion that Vinson's modifications had 

placed the formula "in total jeopardy" hews closer to reality. 

1Noto v. United States. 367 U. S. 290, 297-98(1961). 

^Shapiro, o£. cit., p. 66. 



225 

Apart from three fleeting revivals^ in which the content of 

the penalized utterances was not at issue, the Court has 

consistently avoided use of the phrase "clear and present 

danger." These three were examples of the kinds of cases 

for which Justice Jackson had erroneously suggested the 

formula was devised. In deciding Scales v. United States.2 

a national security case, for which the formula was actually 

intended, the Court sustained a conviction under the member

ship clause of the Smith Act. Its reference to Schenck was 

confined to the substantive evils that Congress had the 

right to prevent. Schenck minus the formula could serve 

only as precedent for the bad tendency test. 

Vinson's "substantial reinterpretation"^ of the 

formula in Dennis was an attempt to adjust it to his con

ception of contemporary need. While many observers agree 

that in the process he dealt it "a crippling and well nigh 

mortal blow,"4- the agreement is far from unanimous. Edward 

Dumbauld has found this charge to be an exaggeration; in 

^Used to reverse a conviction for constructive con
tempt of a county court, Wood v. Georgia. 370 U. S. 375 (1962); 
quoted in reversal of the conviction of civil rights demon
strators for breach of the peace, Edwards v. South Carolina. 
372 U. S. 229 (1963); alluded to in New York Times Co. v~ 
Sullivan. 376 U. S. 254, although it had no direct bearing 
on the case. 

2367 U. S. 203 (1961). 

•^Pritchett, 0£. cit., p. 73-

^Andrew D. Weinberger, Freedom and Protection; The 
Bill of Rights (San Francisco: Chandler Publishing Company, 
1962), p. 92. 
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his opinion the new interpretation has merely brought the 

formula up to date. 

Its essential features have been preserved, but 
adapted to the peculiar fact-situation presented 
by the menace of current Communist enterprise. 
In its new form the rule might be called the 
"electric eye" theory of clear and present danger. 
The danger is deemed to exist if there is a present 
and continuing mechanism which upon the occurrence 
of appropriate conditions will trigger into activity 
a future operation which constitutes a danger of 
substantial magnitude.^ 

Acceptance of this explanation would be contingent upon 

which features one might consider essential once immediacy 

and manifestness of the danger are removed. This technol

ogical version of the bad tendency test would doubtless be 

useful in sustaining the conviction of a "present and con

tinuing mechanism," but it tends tc disregard the juridical 

principle that in criminal prosecutions individuals, not 

doctrines, movements, or foreign powers, are on trial. To 

hold an individual responsible for the acts, speech, or 

writings of others is to deny him the fair standards and 

procedures which the Holmes-Brandeis clarifications were 

designed to ensure at times when they might be jeopardized 

by the pressures of popular opinion. 

Another view of the Dennis decision is that it was 

but a temporary setback for the formula. 

^"Dumbauld, o£. cit., p. 122. 
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Unquestionably, "bad tendency" had taken over 
from "clear and present danger." However, soon 
after Earl Warren became Chief Justice on Vinson's 
death in 1953, the Court returned to the "clear 
and present danger" test, even restoring its im
minence" appendage in such areas as racial dis
crimination, freedom of religion, and standards 
of criminal procedure. ... It did retain the 
"bad tendency" test in the national security 
field for a while longer but, by the late 1950fs, 
in cases such as Yates v. United States, the 
Court after some wavering and broken-field 
strategy, returned to the "clear and present 
danger" test for the national security field 
also.l 

Harlan's evasion of the constitutional issue in Yates can 

aptly be called "broken-field strategy," but it can scarcely 

justify the conclusion that the Court reembraced the formula. 

While it may well be true that the convictions were reversed 

because the justices had concluded that the defendants 

represented no grave or imminent threat to national security, 

Harlan scrupulously avoided any allusion to the formula, and 

the Court has continued to eschew the phrase "clear and 

present danger" in national security cases. Even so 

zealous a proponent as Professor Shapiro has conceded that 

"the danger rule fell into limbo after Dennis" and that its 

revival in peripheral cases can only be considered tentative, 

particularly when the Court has continued to give clear in

dication that the rules of the First Amendment may be 

suspended when applied to subversive groups.2 

1Henry J. Abraham, Freedom and the Court: Civil Rights 
and Liberties in the United States (New York: Oxford Uni-
versity Press, 1967 J» P« 1&7• 

2 Shapiro, o£. cit.. pp. 71-72. 
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Shapiro's conclusions on the Dennis case are in

structive in terms of the formula's future. 

Moreover, neither the rule nor the rationale 
that lies behind it have ever been successfully 
refuted in the opinions, for the Dennis opinion 
simply does not hold up on any count. The fact 
situation there and the Court1s treatment of it 
did not show that there were unanticipated devel
opments in politics that made Holmes* and Brandeis' 
concepts obsolete. On the contrary, the fact situ
ation showed conclusively that the market place 
rationale and the clear-and-present-danger test were 
fully applicable to the problem of Communist sub
version. Had they been applied, the Court would 
have been saved its long excursion into a never-
never land that had no relation to the real cir
cumstances of the prosecution. The real trouble 
with the clear-and-present-danger rule exposed in 
Dennis was that the rule would have forced the 
Justices to protect the First Amendment against 
flagrant violation when they didn't want to pro
tect it. Indeed, it is perfectly clear that in 
Dennis Hand and Frankfurter sought to scuttle the 
rule,and its market place and preferred position 
rationales, not because they failed to make sense 
in terms of the philosopher of freedom of speech, 
but precisely because they did make sense, and 
Hand and Frankfurter wanted the Court to have 
very little to do with freedom of speech.1 

While it would perhaps be more just to say that Hand and 

Frankfurter preferred to defer to the legislative branch, 

it is true that neither had ever evinced any admiration for 

the formula. Frankfurter's Dennis opinion was merely the 

culmination of his many expressions of antipathy, while 

Judge Hand appeared to take some satisfaction in prophesying, 

in 1958, that the formula could no longer occupy a mean

ingful place in constitutional law.^ However, what emerges 

^-Ibid.. pp. 70-71. 

^Learned Hand, The Bill of Rights (New York: 
Atheneum, 1964)> p. 59. 
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more cogently from Shapiro's analysis is the formula's 

vulnerability to subjective interpretation. Its inherent 

relativism led in a natural and logical progression to 

adoption of balancing of interests. 

The formula's birth was not attended by loud liber

tarian cheers. These came only after Holmes sought to 

apply it for libertarian purposes. Professor Pritchett 

was wholly correct in stating that "the Holmes whom Vinson 

was following was the Holmes of the Schenck case," in which 

the formula served as "a rationalization for putting men in 

jail."-*- Holmes's failure to disavow this initial use of 

the formula left it defenseless against Vinson's "loving 

devotion." The alteration of two words was a small matter 

when Vinson's purpose in Dennis coincided with Holmes's in 

Schenck. The result was that the formula lost its identify 

as a rule of law, and whatever vitality it still retains 

lies in the aspirations of those who regard it as the 

ultimate attainable goal in the protection of political 

utterance. 

•'•Pritchett, o£. cit.. p. 79. 



CHAPTER VIII 

POST MORTEM: THE FORMULA'S INFLUENCE ON CONSTITUTIONAL LAW 

The clear and present danger formula made its debut 

in constitutional law as dictum in support of a decision 

which relied on intent and the tendency of the utterance to 

accomplish that intent. The formula was no more than a ra

tionalization for the use of the bad tendency test. It is 

clear from his earlier writings on the nature of authority 

that Holmes intended to do no more than affirm the right of 

Congress to abridge free speech in wartime if it considered 

restriction necessary. In his decision in the Patterson 

case, decided twelve years earlier, Holmes had defined the 

First Amendment in Blackstonian terms, a definition which 

the Court had rejected almost one hundred years before.1 In 

the Schenck decision, he conceded that the protection of the 

First Amendment might extend to more than preventing previous 

restraint but still maintained that this had been the 

framers* primary purpose. While this may have been a fal

tering step toward libertarianism, it could not mitigate the 

^By ruling that federal courts could not exercise 
common-law jurisdiction. United States v. Hudson and Goodwin. 
7 Cranch (11 U. S.) (lSIST 
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effects of a decision which sustained the constitutionality 

of the Espionage Act of 1917 and Schenck's conviction under 

it on the ground of the dangerous tendency of his utterance. 

This was the burden under which the formula labored during 

the ensuing two decades despite the efforts of Holmes and 

Brandeis to refashion it into a doctrine for the protection 

of all political utterance short of deliberate incitement 

to action. 

In the Abrams dissent Holmes finally disavowed his 

previous limited conception of the First Amendment and for 

the first time indicated an awareness of the indispensability 

of free political utterance to a self-governing society. He 

also defined intent as the specific intention to bring 

about the result made illegal by the statute. His demand for 

proof of specific intent and for evidence that the incitement 

presented an imminent and substantial threat to organized 

government established the formula as a test of efficacy. 

But when, in the Gitlow case, Holmes was faced with a 

statute which penalized utterance per se, regardless of its 

efficacy, he did not take the opportunity to use the formula 

as a test of constitutionality. This application was sug

gested by Brandeis in Whitney, but the effect of his com

pelling libertarian opinion was vitiated when he and Holmes 

concurred in the Courtfs affirmance of Miss Whitney*s con

viction despite the non-existence of any evidence that she 
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personally had ever advocated violence in pursuit of her 

political aims. 

For this reason the formula was not invoked when 

the Court overturned state sedition statutes which re

stricted free utterance in Fiske v. Kansas.3- decided the 

same day as Whitney. Stromberg v. California.2 and De Jonge 

v. Oregon.3 Soon after the De Jonge decision, however, the 

formula in its clarified doctrinal form was accepted by the 

Court in Herndon v. Lowry4 at the same time that it noted 

the exceptional status of First Amendment freedoms. This 

merger of the formula with the preferred position was con

solidated in Thornhill v. Alabama.5 in which it was first 

applied as a formal legal rule to invalidate a state 

statute. Thus, not until 1940 did the formula emerge as 

a successful protective device, and then the right it pro

tected was peaceful picketing. During the ensuing decade 

the synthesized doctrine was applied to invalidate local 

ordinances which inhibited solicitation by Jehovah*s 

1274 U. S. 330 (1927). 

22S3 U. S. 359 (1931). 

3299 U. S. 353 (1937). 

hoi U. S. 242 (1937). 

5310 U. S. 38 (1940). 
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Y/itnesses,-*- to reverse contempt convictions,2 to uphold the 

right of school children to refrain from saluting the flag,3 

and to protect speech which had incited a riot.The Court 

approached these cases with the assumption that First Amend

ment guarantees must be assigned the highest priority. 

Statutory infringements, regardless of what other interests 

they were intended to protect, were presumed to be uncon

stitutional. 

This apparent vindication of the Holmes-Brandeis 

doctrine may be ascribed to the appointments of Justices 

Black, Douglas, Murphy, and Rutledge to the Court. Pre

disposed to libertarianism, these four justices, with the 

concurrence of one or more of their less doctrinaire col

leagues, worked assiduously to translate their libertarian 

beliefs into constitutional law. Hence one may reasonably 

conclude that the Court's decisions on these issues would 

have been the same if the formula had never been created. 

The libertarians simply utilized it as a vehicle for ex

pressing their preference for freedom of utterance. In 

•^•Cantwell v. Connecticut. 310 U. S. 296 (1940); 
Marsh v. Alabama. 326 U. S. 501 (1946). 

^Bridges v. California. 314 U. S. 252 (1941); 
Pennekamp v. Florida. 328 U. S. 331 (1946); Craig v. Harnev. 
331 U. S. 367 (1947). 

^West Virginia State Board of Education v. Barnette. 
319 U. S. 624 (1943). 

^Terminiello v. Chicago. 337 U. S. 1 (1949). 
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doing so, they applied the formula to cases in which the 

threat to free political utterance was marginal and its 

use was unnecessary, for the decisions could have rested 

on the First Amendment per se and the due-process or equal-

protection provisions of the Fourteenth. As Holmes had 

made clear from the very beginning, the formula was de

signed to establish the boundary between permissible and 

forbidden utterance at a time of national emergency or, 

as amended in the Gitlow dissent, internal crisis in a 

state. Only an emergency could warrant abridgment; in 

ordinary times and circumstances expression of political 

beliefs must be presumed to be totally free. This doctrine 

did not preclude reasonable regulation of the time, place, 

or manner of such utterances, and it was applied prin

cipally to cases arising from such regulations during the 

decade of its supremacy in constitutional law. 

During four years of this decade the United States 

was at war, but the Court was called upon to decide only 

two cases arising from that emergency. In the first, 

Taylor v. Mississippi,^- the formula was invoked to in

validate the state's wartime sedition law, but the same 

result could have been reached on the ground that the law 

had been applied to persons who had demonstrated no "evil 

x319 U. S. 5S3 (1943). 
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or sinister purpose" and had not advocated seditious action. 

In the other case, without reference to the formula, the 

Court reversed a conviction under the 1917 Espionage Act 

simply because the government had failed to prove evil 

intent.1 Thus, during the entire period when the formula 

was an accepted rule of law the Court applied it to only 

one case involving internal security and then on behalf of 

individuals whose objections to the war and saluting the 

flag were religiously rather than politically motivated. 

This summary of the formula's history gives 

sustenance to the charge that "it has been in fact a doc

trine for the protection of speeches that few deem im

portant, and no one regards as particularly dangerous to 

society."2 Although it had evolved into a doctrine which 

gave highest priority to free political expression as a 

democratic value and in which restrictive legislation was 

presumed to be unconstitutional, in the Dennis case it 

failed to survive the test of its application to speech 

which was considered dangerous to society. The distorted 

version which issued from Chief Justice Vinson's pen would 

seem to contradict the evaluation that "it was a sound and 

useful tool in judicial determination of the conflict of 

^•Hartzel v. United States. 322 U. S. 6&0 (1944)* 

2Earl Latham, "The Theory of the Judicial Concept of 
Freedom of Speech," 12 Journal of Politics (November, 
1950), 643. 
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interests of the fundamental freedoms of speech, press, 

and religion when opposed to the security or welfare of 

the country."1 More manifestly, despite the high liber

tarian purpose it eventually attained, the formula^ prin

cipal influence in constititional law has been "as a device 

for convicting defendants for having expressed their po

litical views in public.''^ 

The weakness of the formula has been demonstrated 

by its use for both restrictive and libertarian purposes. 

It was originated to support a position diametrically 

opposite the one Holmes later assumed. This was accentuated 

by Vinson in his Dennis opinion when he observed that 

Schenckfs "insubstantial gesture toward insubordination in 

1917 during war was held to be a clear and present danger 

of bringing aboutthe evil of military insubordination."3 

One cannot but agree that the menace inherent in Dennis* 

advocacy of communism was more substantial. Hence the 

formulafs continuing service as precedent in Schenck has 

presented a serious barrier to its use for libertarian 

purposes in cases involving more substantial threats to 

internal security. Even though, as Vinson himself con

ceded, the Holmes-Brandeis refinements had been adopted by 

^Weinberger, od. cit., p. 92. 

2 Schubert, 0£. cit., p. 525. 

3341 U. S. 494, 504. 
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the Court, they had never served to reverse a conviction for 

advocacy of genuinely seditious doctrines. Schenck and 

Gitlow still stand as precedent in support of legislative 

curtailment of seditious utterance. The high tolerance for 

such curtailment established in Schenck. which Holmes 

always insisted had been rightly decided, creates a problem 

in judicial logic for those who wish to utilize the formula 

to invalidate congressional restriction of seditious ut

terance. That use of the formula would necessitate re

versal of Schenck. in which it was first enunciated. 

The Courtis acceptance of the formula as constitu

tional doctrine did not in any way inhibit Congress from 

enacting additional legislation restricting political ut

terance. In fact, the formula's susceptibility to ambi

dextrous usage was exemplified in the Senate's consideration 

of the Internal Security (McCarran) Act of 1950 and 

President Truman*s veto of the same measure. During the 

course of the debate a group of Democratic senators intro

duced a bill even more restrictive than that proposed by 

Senator McCarran. The former contained the following state

ment: 

The recent successes of Communist methods in 
other countries and the nature and control of the 
world Communist movement itself present a clear 
and present danger to the security of the United 
States and to free American institutions, and make 
it necessary that Congress, in order to provide 
for the common defense, to preserve the sovereignty 
of the United States as an independent nation, and 
to guarantee to each State a republican form of 



23S 

government, enact appropriate legislation recog
nizing the existence of such world-wide con
spiracy and designed to prevent it from accom
plishing its purposes in the United States.1 

The McCarran Act made criminal the joining with 

others to commit any act which would "substantially con

tribute to the establishment within the United States of 

a totalitarian dictatorship" directed and controlled by a 

foreign government. It also established the Subversive 

Activities Control Board to determine "Communist-action" 

and "Communist-front" groups and required them to register 

as such with the Board.2 in his veto message President 

Truman said that the McCarran Act, instead of weakening 

communism, "would strike blows at our own liberties" and 

represented "a clear and present danger to our institu

tions. "3 

— The sharply contrasting use of the words "clear 

and present danger" to support restrictive legislation and 

to oppose it lends credence to Justice Frankfurters 

frequent assertions that the words were nothing but a 

"felicitous phrase." Indeed, one may question how 

^"Congressional Record. Vol. XCVI, Senate 4130, Slst 
Congress, 2d Session (1950). 

^Internal Security Act, 64 Stat. 9^7 (1950). The 
registration provision made the registrant liable to pros
ecution under the membership clause of the Smith Act. 

^Veto of the Internal Security Act of 1950, Freedom 
and Equality: Addresses by Harry S. Truman, ed. David S. 
Horton (Columbia, Mo.: University of Missouri Press, I960), 
pp. 49, 51. 
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felicitous it has been in protecting freedom of political 

expression despite the fact that, beginning with the 

Thornhill decision, the formula "became firmly rooted as 

part of our constitutional law, seemingly placing it 

beyond the likelihood of attack.The uprooting was 

accomplished, not by a frontal attack but by interpreta

tion in accordance with the preferences of the interpreters. 

Each of the five opinions in Dennis contained a 

different definition of what had been accepted as constitu

tional doctrine during the previous decade. Under those 

circumstances it became painfully apparent that clear and 

present danger was not the crystal-clear concept it was 

purported to be as it glided glibly from judicial pens 

and that it could be conceptualized to suit the prejudices 

of the conceiver—or of the legislative majority. The 

deaths of Stone, Murphy, and Rutledge brought libertarian 

domination to an end, temporarily at least. What had been 

a settled rule of law was unsettled by their replacements 

on the bench. An often overlooked fact, however, is that 

none of the five opinions in Dennis represented a majority. 

Therefore, the formula must still be considered valid con

stitutional law in the construction given it during its 

preferred-position zenith. 

•^Louis B. Boudin, 1,1 Seditious Doctrines* and the 
1Clear and Present Danger1 Rule," Part I, 3# Virginia Law 
Review (February, 1952], 166. 
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Nevertheless, given the chaos to which the formula 

was reduced in Dennis, the Courtfs reluctance to rely upon 

clear and present danger in its subsequent decisions is 

understandable. Despite the claims advanced by its many 

ardent supporters, the formula is dependent on too many 

subjective evaluations to permit it to be a definitive 

interpretation of the First Amendment. Professor Shapiro 

has contended that it 

makes fewer demands on judicial capabilities than 
any test requiring them to rest their decision on 
the moral or philosophical merits of the speech 
in question. Under the danger rule the Justices 
need not decide whether the speech is correct or 
incorrect, good or evil, or how good or how evil, 
but only if it creates a clear and present danger 
of action that violates the criminal law.l 

But this assumes that the justices are capable of such total 

objectivity that they will be able to detect the presence or 

absence of danger without consulting their moral or philos

ophical preferences, a very large assumption. Justice 

Frankfurter, in assigning very low rank on the scale of 

values to advocacy of the forcible overthrow of the govern

ment, could scarcely be said to have refrained from moral 

or philosophical judgment, nor did he believe that judges 

are capable of such self-discipline when faced by "deep 

undercurrents of public feeling." Manifestness and im

minence cannot be measured on a judicial slide rule. Given 

a legal rule which permits political utterance to be 

^Shapiro, ojg.. cit.. p. 136. 
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punished if it portends dangerous action, a judge is not 

less likely than a legislator to decide on the basis of 

his ovm preconceptions that the danger is clear and present. 

In the Dennis case four of the justices found the danger 

inherent in the defendants* advocacy both clear and present. 

This box score offers small justification for trusting to 

judicial infallibility in measuring danger. 

"The purpose of the danger rule," Shapiro has sug

gested, "is not to create precise terms of art but to decide 

whether in actual situations the facts warrant abridgment 

of speech."! But which facts must serve as determinants, 

those of the instant case or those of the world situation? 

The facts were equally available to all the participants 

in the Dennis decision; the justices merely interpreted 

them differently. If political utterance is to be adequately 

protected, what is wanted is not a precise term of art but 

a reasonably precise rule of law. As Professor Latham has 

noted, the only two wholly logical positions which can be 

adopted on freedom of expression are: "either speech is an 

absolute right or it is subject to whatever regulations 

legislatures deem it prudent policy to impose."2 Shapiro 

himself has conceded: 

1Ibid., p. 128. 

^Latham, loc. cit.. p. 639* 
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Solely in terras of ease of application, of course, 
an absolute test would be the most desirable. Any 
infringement on speech would then be unconstitu
tional and the Justices would be required only to 
undertake the rather limited task of determining 
whether any real or potential interference with 
speech existed.^ 

His objection to the absolute test is based on the 

need to accommodate freedom of utterance to other rights. 

This raises the question of the time, place, or manner of 

the utterance as opposed to its content. The formula was 

conceived as a test of content and always invoked for that 

purpose by Holmes and Brandeis, who relied upon the reasonable-

man test when time, place, or manner were at issue.^ Their 

chief concern was for the protection of the full discussion 

of public issues from restriction by Congress or state 

legislatures. While the content is always presumed to be 

protected unless it poses a grave and immediate threat to 

internal security, the method of carrying on the discussion 

may be regulated by local ordinances if the regulation is 

reasonable. Door-to-door solicitation and the use of sound 

trucks are not fundamental to the conducting of political 

discussion because alternative means may be employed to 

convey the same ideas. Those who regard free utterance as 

an absolute right are not concerned with the question of 

Shapiro, 0£. cit., p. 128. 

^Wallace- Mendelson, "Clear and Present Danger— 
Another Decade," 39 Texas Law Review (April, 1961), 450. 



243 

whether members of a political group or a religious sect 

should be permitted to ring doorbells at midnight in the 

course of proselytizing their beliefs. The fundamental 

question for the absolutists is whether these beliefs 

are being given a fair hearing under the same conditions 

available to other groups. Since the Holmes-Brandeis 

doctrine was directed at the latter point, its supporters 

becloud the issue when they argue that the absolute position 

precludes the accommodation of freedom of expression to 

other rights. Absolutists may disagree among themselves 

as to the extent to which time, place, and manner should 

be protected, but they unanimously reject the formula as 

a test of the permissibility of political utterance because 

it is inherently ambiguous and has been applied exclusively 

as a restrictive device whenever fundamental values have 

been in contest. 

The greatest logical difficulty proponents of the 

formula must face is that it makes an exception to the 

First Amendments prohibition of restrictive legislation. 

If SchenckTs circular could be evaluated by Vinson in 

retrospect as no more than an'insubstantial gesture," time 

has also tended to confirm that Dennis1 conspiracy was 

little more substantial. 

After all, what reliable observer would have had 
any difficulty then or now in determining whether 
the spouting of Marxist tracts at secret meetings— 
and that is all Dennis was charged with—created 
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a clear and present danger of immediate overthrow 
of the American government by force and violence? 
The whole pitifully ineffective record of the Com
munist movement in America provides the key to the 
obvious solution to the problem. In order to ap
ply the clear-and-present-danger rule to the 
speech of allegedly subversive groups, the Supreme 
Court must decide whether the specific speech in 
question is rendering the nation ripe for nearly 
immediate revolution. While that might seem a 
very difficult piece of analysis in the abstract 
or in the Congo, in practice it does not prove to 
be a particularly difficult task in the United 
States.1 

Of course, it is less difficult to arrive at such judgments 

after momentary passions have subsided and the justices are 

permitted to pursue their deliberations in an atmosphere of 

relative detachment. To weigh the ease or difficulty of 

analysis is to beg the crucial issue, which is whether there 

is ever any justification for Congress to abridge freedom 

of political utterance. Adherents of the formula insist 

that there is, but even so staunch an adherent as the 

author of the above quotation has suggested that the ut

terances of the most potentially dangerous political group 

in this country have been pitifully ineffectual. What 

then is the need for the formula if at no time has political 

utterance itself ever been proven to be an imminent and sub

stantial danger to our institutions? The threat posed by 

seditious utterance has never been more than hypothetical 

in the United States so that an evaluation of its potential 

^"Shapiro, 0£. cit., p. 134-
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requires either abstract or comparative analysis. However, 

neither of these is compatible with our standards of due 

process of law under which the individual is held accountable 

for acts he himself has already committed, not those per

petrated by other individuals in other countries or those 

he himself might conceivably commit in the unforeseeable 

future. Therefore, on the basis of the American experience, 

there is no reason to make any exception to the unequivocal 

prohibition of the First Amendment. Neither the formula 

nor any other restriction upon the advocacy of political 

beliefs has any logical basis in the American political 

experience. Every such restriction has proved to be 

totally unjustified. 

In sum, the clear and present danger formula has 

not been significantly influential as a constitutional doc

trine. Its use was confined to peripheral cases. When 

it was invoked to invalidate MississippiTs wartime sedition 

act, the utterance in question was not highly inflammatory 

or subversive. When, in the Dennis decision, the formula 

was applied to expressions of political opinion which the 

vast majority of Americans not only detested but viewed 

as a threat to organized government, the result was an 

unrecognizable distortion of the formula. 

Despite Professor Bernsfs claim that "whenever a 

defendant who is being prosecuted for something he has said 

or written comes before the Court, some member of that body 
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is almost certain to mention the clear and present danger 

test,"l the Court has consistently sought other grounds for 

its decisions on First Amendment issues since the Dennis 

debacle. When it next invalidated a state sedition law, 

it did so on the ground that Congress, in the Smith Act, 

had pre-empted the area of seditious utterance against the 

nation.^ When it reconsidered the Smith Act*s constitu

tionality in 1957, the Court eschewed the formula, prefer

ring to rely upon a rather gratuitous interpretation of 

congressional intent. In 1961 the Court upheld the consti

tutionality of the Smith Actfs membership clause without 

reference to the formula.3 It has confined its use of the 

formula to the protection of an individuals right to ex

press unpopular opinions insofar as they do not conflict 

with the popular conception of national security. Ever 

since the Schenck decision the Court has deferred to 

legislative judgment in cases involving the purported con

flict between free political utterance and internal security. 

The eloquent exhortations of Holmes and Brandeis notwith

standing, the formula has not been used to facilitate the 

^"Berns, 0£. cit., p. 62. 

^Pennsylvania v. Nelson. 350 U. S. 497 (1956). This 
was the ground for dissents by Chief Justice White and Justice 
Brandeis in Gilbert v. Minnesota. 254 U. S. 325 (1920). Sig
nificantly, the Court could have used this same ground in de
ciding the Taylor case, but in 1943 it preferred to rely upon 
the formula. 

^Scales v. United States. 367 U. S. 203 (1961). 
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free interchange of ideas by protecting the content of 

political expression from legislative invasion. Its 

adoption as constitutional doctrine in no way inhibited 

Congress from enacting the Smith and McCarran Acts or the 

Court from finding these exceptions to the First Amendment 

constitutional. These limitations of the formula as a 

guide to decision-making impelled Professor McKay to write: 

"Surely a test whose history shows how little assistance it 

has been to members of the Supreme Court has failed 

pragmatically. For the preferred position to assume its 

proper role, it is necessary that the danger test be 

rejected. 

While in its positive aspects the formula has afforded 

limited protection for an individual right, from its very in

ception the clear and present danger concept has had the 

negative effect of condoning violation of the First Amendment. 

In this respect it has been far more influential in constitu

tional law than in its positive role. The first use of the 

formula to rationalize an exception to a hitherto absolute 

right must be regarded as a damaging blow to a society which 

needs to be protected against conformity far more than 

against the expression of potentially dangerous political 

opinions. The Smith, McCarran, and Communist Control2 Acts 

^-McKay, loc. cit., 1212. 

2Communist Control Act, 68 Statutes at Large, 775 
(1954). 
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have been more subversive than the activities they sought 

to control. As Justice Frankfurter suggested in his Dennis 

opinion, such legislation, as well as the judicial decisions 

sustaining it, tends to muzzle dissent of any kind and thus 

to impede espousal of the orderly political innovations 

essential to the continuance of a democratic society. The 

danger inherent in restriction of political utterance lies 

not in its curbing of a few malcontents who urge violent 

revolution to produce the millenium but in the possibility 

that the net will be extended first to include those who 

advocate drastic political change without violence and then, 

as with the Sedition Act of 179&, to encompass everyone who 

expresses heated opposition to incumbent officeholders. 

These eventualities may never occur, but they are a logical 

extension of the never-discarded Schenck decision. 

The Holmes-Brandeis amended version of the formula 

cannot be considered more fundamentally protective than the 

Schenck original since none of the refinements alters its 

essential relativism. It shields advocacy only up to the 

point at which organized government is imminently and sub

stantially endangered. Logically, the actuality of such a 

threat cannot be substantiated until physical action aimed 

at forcible overthrow is attempted, action which Vinson 

characterized as a putsch in his Dennis opinion and was un

willing to wait for. Since seditious acts such as treason, 
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espionage, sabotage, and armed insurrection are punishable 

under appropriate statutes, statutory prohibition of ut

terance associated with these acts is superfluous. Legis

lation directed against incitement to commit criminal acts 

is gratuitous if proof is required, for the supposed rela

tionship between the exhortation and the act is wholly 

speculative unless the act is committed. Any idea can be 

an incitement, as Holmes suggested in his Gitlow dissent, 

but unless the idea is acted upon, it remains simply the 

expression of a belief. While advocacy or teaching of 

illegal acts can be proven, the danger to society of such 

teaching can only be potential unless it induces action. 

Viewed in this light, utterance alone can never be an im

mediate and manifest danger to organized government, and 

the formula becomes meaningless. 

However, neither Holmes nor Brandeis ever demanded 

that speech be coupled with action in order for the formula 

to become operative. While Brandeis approached that posi

tion in his Whitney opinion, he found that the requirements 

of clear and present danger could be satisfied by proof 

that "immediate and serious violence was to be expected or 

was advocated, or that the past conduct furnished reason to 

believe that such advocacy was then contemplated."! But 

1Whitnev v. California. 274 U. S. 357, 376 (1927) 
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immediacy and seriousness or "proximity and degree"— 

Holmes*s words in Schenck—are matters of subjective evalua

tion, not of empirical evidence. Expectations can never be 

verified until the expected occurs. Although Brandeis 

stressed the great distinction "between advocacy and in

citement, between preparation and attempt, between assem

bling and conspiracy," these are all terms which elude 

precise definition, and the mere allusion to their dif

ferences does not relieve the judge of reliance upon 

speculative imponderables in determining whether the re

quirements of the formula have been satisfied. 

The formula*s dissociation from the bad tendency 

test did not measurably increase its effectiveness in pro

tecting utterance that has been regarded as seditious. In

sistence on proof of the efficacy of the seditious utter

ance has raised no significant barrier to restriction when 

efficacy can be defined in terms of potential rather than 

actual threat to internal security. The application of the 

formula thus becomes contingent upon judicial assessment of 

the potential threat inherent in the utterance. This gives 

the judge broad latitude to express his own political pre

dilections or to conform to popular opinion. It permits 

him to rule that a grave and probable danger is clear and 

present. It gives rise to the notion that freedom of ut

terance and internal security are competing values which 

must be weighed against each other, with the balance 
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frequently tipped in favor of the judge's own preference for 

deference to the legislature or his prejudice against 

advocacy of subversive doctrines. 

The ad hoc balancing which has supplanted the 

formula as the Court*s rationale for deciding First Amend

ment cases is a wholly logical outgrowth of the clear and 

present danger test as it has been applied. It has been 

efficacious only when the interest seeking protection has 

been private and relatively minor infractions of local 

ordinances or state laws have been involved.^ The formula 

has been ineffectual in cases in which the democratic value 

of freedom of political expression was presumed to conflict 

with national security. 

Judges are not seers, and the estimation of the 

degree of danger threatened by an expression of political 

opinion, however inflammatory, is an exercise which is 

beyond the capacity of a decision-making process in which 

guilt is presumed to be personal and to be attestable only 

by concrete evidence. The function of judicial review in 

a democratic pluralistic society is, above all, to ensure 

the maintenance of democratic values against invasion by 

temporary legislative majorities. Freedom of political 

utterance is an expression of political equality in that 

it gives each member of the society an equal right and 

•^Hudon, 02,. cit.. p. 173• 
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opportunity to utter his opinions on public issues. Where 

majorities are admittedly transitory, freedom of discussion 

is imperative for the forming of the new majorities re

quired by a political process in which response to change 

is accomplished without resort to violence. Unless po

litical equality and the free formation of new majorities 

are fully protected, judicial review becomes irrelevant to 

the needs of a democratic society. 

Since the clear and present danger formula has 

proved incapable of providing adequate protection for 

freedom of political utterance, its current dormancy as 

constitutional doctrine can be viewed with equanimity. 

Because of its relativism the formula affords no greater 

protection than ad hoc balancing. Indeed, when the latter 

is administered by justices imbued with understanding of 

the necessity for free discussion, it is far more protective 

than the formula was in the hands of Chief Justice Vinson. 

Both are tests whose stringency varies with the preferences 

of the justices; neither can be regarded as a rule of law 

since application can fall anywhere on the sliding scale of 

judicial values. To qualify as a rule of law a doctrine 

must establish reasonably fixed boundaries between the 

permissible and the forbidden. In failing to fix such 

boundaries, the formula has never served as more than a 

rationalization for judicial affirmation of legislative 

judgment when political utterance has seemed to represent 



253 

a significant potential danger to established order. Hence, 

by having made an exception to the First Amendment's prohibi 

tion, the formula has contributed to the erosion of the 

primary democratic value—freedom of political utterance. 

Its influence on constitutional law must therefore be con

sidered injurious for the most part. 



CHAPTER IX 

FREE SPEECH V. NATIONAL SECURITY: A PRAGMATIC VIEW 

FREE SPEECH AND DEMOCRATIC PRINCIPLES 

This study has focused on freedom of political ut

terance as an indispensable attribute of a democratic 

society. The two principal elements which distinguish 

democratic government from authoritarianism are political 

equalit}' and majority rule. The principle of political 

equality entails not only the right of each individual to 

vote, and to have his vote signify as much or as little as 

any other individualfs, but the right of every individual 

to express his opinions on public issues. 

The concept of majority rule is not predicated on 

the assumption that the majority, once in control of the 

government, may be rigidified by sweeping away all opposi

tion, as the Federalists attempted to do by enacting the 

Sedition Act of 179#. In a society composed of diverse 

and competing sectional, economic, religious, and ethnic 

elements, majorities, formed necessarily by coalition, are 

temporary, if not fleeting, and are created by the responses 

of the various elements to contemporary issues and events. 

Unless the opinions espoused by minority groups are per

mitted full expression, these views are denied the op

portunity of gaining popular acceptance and majority rule 
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is reduced to a travesty. True majority rule is possible 

only when conflicting views on public issues may be freely 

communicated so that the decision as to which view shall 

prevail may be freely made by the majority of the electorate. 

As James Madison wrote: 

Knowledge will forever govern ignorance, and a 
people who mean to be their own governors must 
arm themselves with the power that knowledge gives 
them. A popular government without popular inform
ation or the means of acquiring it, is but a pro
logue to a farce, or a tragedy or perhaps both.J-

Freedom of political utterance is not a natural 

right of man but a prerequisite of democratic government. 

The primacy of free utterance was recognized when the Con

stitution was amended, immediately after it became the 

supreme law of the land, to prohibit congressional abridg

ment of free speech, press, and assembly. Although this 

prohibition was unequivocal, few scholars believe it was 

intended to make utterance absolutely free under all cir

cumstances. Even those who endorse the absolute position 

with respect to political utterance will concede that the 

First Amendment does not guarantee the right to make 

libelous or slanderous statements, to publish pornography, 

to indulge in scurrilous invective, or to proselytize at 

such an inopportune time or place as to invade the privacy 

of others. The absolutists are concerned with expressions 

•'•Quoted in Mark 0. Hatfield. "Vietnam on a Distorted 
Map," Saturday Review (July 1, 1967), p. 20. 
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of political, not private, opinion, and they insist that 

these must be given a fair hearing if democracy is to have 

any meaning. 

This extreme position is rejected by most authorities 

on the ground that unbridled subversive utterance tends to 

undermine democratic government and may lead to its eventual 

overthrow. They contend that self-preservation must take 

precedence over any ether political value, and, therefore, 

the First Amendment cannot be interpreted to encompass 

advocacy of the destruction of the very liberties it was 

designed to protect. This position has dominated constitu

tional law ever since Justice Holmes gave it judicial 

sanction in the Schenck decision. While under ordinary 

conditions Congress must adhere to the stricture of the 

First Amendment, it may curtail political utterance at a 

time of crisis when loyalty becomes a paramount requirement. 

Professor Swisher has noted that "under these circumstances 

the Supreme Court, if it speaks at all, is required either 

to flout the contemporary demand for coercion or to adduce 

a body of organic theory that has no adequate rootage in our 

tradition. 

Whenever Congress has perceived a threat to national 

security, the Court has upheld its right to restrict dangerous 

^•Carl B. Swisher, The Supreme Court in Modern Role 
(New York: New York University Press, 1958), p. 68. 
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utterance by imposing heavy penalties, but the Court has 

been less tolerant of state legislatures. Its decisions 

have rested on a variety of tests, ranging from bad tendency 

to the amalgam of preferred position with clear and present 

danger, oscillating back and forth with the predispositions 

of the justices. In the process the Court has developed no 

coherent body of theory, however rooted in our tradition. 

Henry Abraham has said that freedom of expression 

cannot be absolute. "In the final analysis we must con

fidently look to Court to draw a line steeped in constitu

tional common sense. No other agency of government is 

equally qualified to do so."^ Vie must place our ultimate 

reliance on the Court because "all too easily do the legis

lative and executive branches yield to the politically ex

pedient and the popular."2 In view of the Courtfs con

sistency in deferring to congressional judgment in enacting 

statutes which patently transgressed the First Amendment, 

it would appear that this reliance is misplaced. From the 

vantage point of retrospect Chief Justice Vinson was able 

to perceive Schenckfs violation of the Espionage Act as an 

"insubstantial gesture," yet this gesture was seized upon 

by the Court as a pretext for its ruling that Congress had 

the authority to punish utterance which threatened national 

•^Abraham, 0£. cit., p. i69. 

2Ibid., p. 167. 
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security. By the same token, Dennis* menace seems little 

more substantial to us today than Schenckfs did to Vinson 

in 1951. 

In the Dennis case five of the justices relied 

upon judicial notice of a far-flung international con

spiracy to sustain the conviction and the constitutionality 

of the Smith Act, thus flouting the long-established Anglo-

American legal tradition that guilt is personal and that the 

accused can be held legally responsible only for his own 

acts, not those of a foreign power. A sixth, Justice 

Jackson, chose the domestic conspiracy entered into by the 

Communist Party as his rationale for upholding the Smith 

Act, his premise being that Congress has the authority to 

punish use of force or violence and its advocacy and there

fore has similar authority to punish a conspiracy to 

advocate forcible overthrow. In an analysis of the law 

of conspiracy, 0. John Rogge wrote: 

If one applies the law of attempt and con
spiracy, with the suggested approach of treating 
solicitation as an attempt, to the field of speech 
and of the press one should arrive at the conclu
sion that the exhortation or incitement of another 
to do an illegal act should not, without more, 
amount to a crime. The same result should follow 
if there is no more than the advocacy by an indi
vidual of the overthrow of the government by force 
and .violence. The question becomes more difficult 
of resolution if there is a conspiracy to ad
vocate such overthrow, for such conduct is more 
dangerous than the advocacy of violence by a 
lone individual. . . . Nevertheless, even a 
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conspiracy to advocate the violent overthrow of 
the government should not be regarded as suf
ficiently dangerous to suffer proscription.^ 

Jackson himself conceded that, although he believed 

the statute did not exceed congressional authority, the 

efficacy of the conviction, and presumably the statute, was 

questionable. 

Communism will not go to jail with these Commu
nists. No decision by this Court can forestall 
revolution whenever the existing government fails 
to command the respect and loyalty of the people 

• and sufficient distress and discontent is allowed 
to grow up among the masses. Many failures by 
fallen governments attest that no government can 
long prevent revolution by outlawry. Corruption, 
ineptitude, inflation, oppressive taxation, mili
tarization, injustice, and loss of leadership 
capable of intellectual initiative in domestic or 
foreign affairs are allies on which the Communists 
count to bring opportunity knocking to their door.2 

Justices Black and Douglas agreed that the Smith Act was in

effectual, but they also insisted that it was an unconstitu

tional invasion of the First Amendment. The Dennis decision 

suggests that the Court is no less susceptible than the 

other two branches to yielding to the "politically ex

pedient and the popular." 

The Yates decision, despite its reversal of the 

conviction, tends to confirm rather than contradict this 

conclusion. The anti-communist hysteria had abated by 1957 

but not to the extent that the Court was willing to rule the 

•*-Rogge, 0£. cit.. p. 

2341 u. s. 494, 575-791 (1951). 
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Smith Act unconstitutional, as Douglas and Black again 

urged it to do. In 1961, against a similar context in 

internal and international affairs, the Court reversed 

the conviction of one communist*- for violation of the Smith 

Actfs membership clause but affirmed the conviction of 

another, Junius Scales, on the same day. The Court 

reasoned that Congress had not intended to punish mere 

affiliation with a subversive group but only membership 

which was both knowing and active, an inference which no 

reading of the Smith Act could substantiate but which 

set Noto free and sent Scales to prison for six years. 

Ironically, at the time of this decision Scales had been 

neither a knowing nor active member of the Communist Party 

for four and one-half years, having submitted his resigna

tion in protest over the Russian suppression of the 

Hungarian Revolt in 1956.^ President Kennedy commuted the 

sentence in December, 1962, after Scales had served a year 

and two months. This and the many previous examples of 

executive clemency in free-utterance convictions encourage 

the belief that the Court may be more amenable to popular 

pressure than the executive branch. 

The Courts reformulation of the Smith Act did not 

spring from a momentary impulse; on the contrary, "the 

1Moto v. United States. 367 U. S. 290 (1961). 

^Laurent B. Frantz, "A Time for Amnesty: Junius 
Scales," 193 The Nation (December 30, 1961), pp. 52S-529# 
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membership clause was so constitutionally distasteful" that 

it postponed its decision in the Scales case for several 

terms. 

It is typical of the modest, of course, that their 
belief that outlawing simple membership in a po
litical party was contrary to every standard of 
American democracy in which they believed led them 
not to spring forward to declare the statute un
constitutional, but only to stall as long as pos
sible before approving it. For in the end, when 
brought face to face with a command of Congress, 
no matter how vicious, their peculiar philosophy 
left them no choice but to applaud the Con
gressional dictate by certifying its constitution
ality.! 

In dissent, Justice Douglas asserted that the conviction was 

for the single crime of "belief in the proletarian revolu

tion," not for an overt act or even conspiracy and that the 

Courtis affirmance "borrows from the totalitarian phi

losophy. "2 As Konvitz has noted, "the clear and present 

danger was not the Communist conspiracy against the govern

ment, but the Communist conspiracy cases, in their threat 

to the integrity of the First Amendment."3 

The Court*s majority has never questioned Congress* 

authority to penalize seditious utterance, an authority 

justified by the need of self-preservation, which Chief 

Justice Vinson characterized as "the ultimate value of 

"^Shapiro, o£. cit.. p. 119. 

2367 U. S. 203, 263 (1961). 

•^Konvitz, Expanding Liberties, p. 126. 
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any society."-*- Justice Harlan quoted this statement ap

provingly in speaking for the Court to affirm a contempt-

of-Congress conviction. Since the Communist Party's 

program calls for the ultimate forcible overthrow of the 

government, Congress1 "wide power to legislate in the field 

of Communist activity ... is hardly debatable."2 

Justice Black challenged the assumption that the 

balancing process could be used to affirm "a law directly 

aimed at curtailing speech and political persuasion." Nor 

could he accept the majority's perception of the pressing 

need to make subversive utterance criminally punishable 

"in order to 'preserve* our country. That notion rests on 

the unarticulated premise that this Nation's security hangs 

upon the power to punish people because of what they think, 

speak or write about, or because of those with whom they 

associate for political purposes." Suppressing opposition 

is a device of despotic regimes. As he interpreted the 

First Amendment, "the only constitutional way our Government 

can preserve itself is to leave its people the fullest pos

sible freedom to praise, criticize or discuss, as they see fit, 

all governmental policies and to suggest, if they desire, that 

even its most fundamental postulates are bad and should be 

changed. 

X341 U. S. 494, 509 (1951). 

^Barenblatt v. United States, 360 U. S. 109, 127 
(1959). 

3Ibid.. at 142, 145-46. 
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The majority and dissenting opinions in the Baren-

blatt case are illustrative of a conflict in fundamental 

convictions as to the purpose of government and of society 

as a whole. Those who subscribe to the Hobbesian dogma 

that the ultimate purpose of a political society is to pro

tect its members from internal and external threats to 

security are willing to acquiesce in the curtailment of 

liberty in the interest of perpetuating existing political 

arrangements. A challenge, however slight, to the status 

QUO is deemed too great a risk to be tolerated. 

On the other hand, those who regard society as a 

collective expression of manfs creative instincts and, 

therefore, the means of achieving a richer, fuller life for 

its members, cannot accept the primacy of physical self-

preservation in a scale of social values. They contend 

that, inasmuch as change is the condition of all life, 

the ultimate societal value is not retention of the status 

quo but maintenance of the capacity to adapt to a con

stantly changing internal and external environment. This 

is impossible unless each member is free to express his 

opinions about the political arrangements of his society 

without prior censorship and free from fear of subsequent 

punishment. Obviously, such freedom is contingent upon 

the survival of the society which nourishes and cherishes 

it as a cardinal value, but when the concept of freedom 

has been fully integrated into the social fabric, mere 
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physical survival is not enough to satisfy the aspirations 

of the members of such a society. The risks admittedly 

entailed in such permissiveness seem negligible when con

trasted with the risks to life and limb that each human 

being must face every day of his life. 

In the United States, the Constitution and the 

first ten amendments have formed the basis for socio

political arrangements properly called a free society, but 

this would become a misnomer if only its skeleton were 

preserved and the flesh and blood of liberty and the good 

life were excised in the name of preserving the bare bones. 

The free society is an entity, a gestalt, which becomes 

meaningless if dismembered. In this conception self-

preservation connotes the preserving of a society*s funda

mental values, not its changeless physical existence. The 

term free society becomes a cruel joke if society is pre

served but not freedom. 

However, we are confronted with more than a neat 

theoretical formulation. The existence of a competing 

ideology which imposes a closed society on its victims is 

said to be a grave threat to our own open society, and it 

is certainly true that the success of communism in the 

United States would render the guarantees of the Bill of 

Rights inoperable. As suggested in the Vinson, Jackson, 

and Frankfurter opinions in the Dennis case, the peril to 

American democracy implicit in the existence of a 
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conspiratorial group advocating forcible overthrow is 

magnified by that group's ties with what is commonly re

ferred to as the international communist movement. In 

this view the strict discipline maintained.within the 

American Communist Party and its total subjugation to the 

dictates of its external directors make it subject to 

manipulation for purposes which are extraneous to the 

American democratic political process. Therefore, such 

a group cannot be considered a bona fide political party 

and is not entitled to constitutional protection in the 

pursuit of its unlawful objectives. 

Thomas Cook has presented a vehement case for the 

necessity of taking precautionary measures to prevent the 

possible attainment of these extremist ends by violent 

means. 

Such action may properly include a refusal of 
the enjoyment of certain rights, where the 
avowed object in their use is either to or
ganize and prepare attacks on the system with
out attaining a majority at the polls, or to 
take over government forcefully should a sus
tained attempt to achieve such a majority fail. 
Procedural rights as a means to justice for all 
must of course continue to be available on terms 
of strict equality, however much they may be re
defined to fit present-day society. 

As for the reach of substantive rights, it 
does not turn on the degree to which those who 
are intolerant in their opinions should be 
tolerated. The questions are whether they should 
enjoy the right to utilize rights as organiza
tional tools for the forceful achievement of 
power, and whether their fellow citizens are 
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obligated to supply them with the means to 
impose their views and their desired order 
without bothering to convert, to convince, 
or to gain consent.1 

According to this reasoning then, procedural rights must be 

maintained equally for all, although subject to possible but 

unspecified change in definition to meet current needs, 

while substantive rights should be accorded only to those 

who advocate and employ traditional democratic means in 

the attempt to gain their ends. Cookfs adamance in behalf 

of strict equality in the application of procedural rights 

suggests a proper concern for the democratic value of 

political equality, but his theoretical commitment is 

strained by the apparent incongruity of granting sub

stantive rights to those who refuse to abide by the rules 

of the democratic game. 

Cook concludes that in a free society "there is 

no right to advocate forceful revolution or the use of 

violence in political organization and action." These 

activities represent a "root-and-branch attack on the very 

assumptions and method of a free society.''̂  Can we infer 

from this that revolutionary techniques and ideology present 

a less direct or fundamental threat to a closed society? 

Thomas I. Cook, Democratic Rights versus Communist 
Activity (Garden City, N. Y.: Doubleday &, Company, 1954)> 
p. 22. 

^Ibid., p. 24. 
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Surely, those who hope to see totalitarianism overthrown in 

various parts of the world do not expect this to be accom

plished by the ballot-box. No political society has ever 

been born free. The thirteen colonies won their freedom 

from British rule by violent means, and there is no basis 

for the assumption that the founding fathers would have 

denied anyone the right to advocate rebellion against op

pressive government. 

The actual "root-and-branch" attack on the assump

tions of a free society would seem to be contained in the 

notion that political rights can be accorded selectively. 

Political equality is an unequivocal absolute. It cannot 

exist if some rights are denied to some individuals or 

groups, however compelling the reasons. Denial of the 

right to challenge the fundamental postulates of the pre

vailing political system is an instrument of authoritarian 

methodology; it is incompatible with a society which is 

free in fact as well as name. "Freedom to differ is not 

limited to things that do not matter much. That would be 

a mere shadow of freedom. The test of its substance is the 

right to differ as to things that touch the heart of the 

existing order."! 

The malcontents who advocate forcible overthrow of 

our government are driven by the genuine conviction that 

•^•Justice Jackson in West Virginia State Board of 
Education v. Barnette. 319 U. S. 624, 642. 
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the existing societal arrangements are oppressive. The 

denial of the privilege of such advocacy is better cal

culated to confirm them in their conviction and to fan the 

flames of their revolutionary ardor than to serve as a pre

ventive. As Cook has correctly noted, the American political 

system "relies on the diversity of temperaments and interests 

as a preventative of democratic self-destruction and the 

denial of rights."! ^e also recognizes that "the democratic 

rights of free expression and public meeting are tools, 

whereby, on the basis of persuasion and organization, a 

minority may strive peacefully to become a majority." 

Nevertheless, he does not view coercive action against a 

minority group as destructive of democracy. This "may 

appear to be a rejection of the whole doctrine and purpose 

of freedom of speech" but is not in actuality because "in 

the public life of society, the function of free speech is 

to promote solutions of issues without resort to force."2 

This then gives scant justification for a belief that denial 

of freedom of speech to a subversive minority will diminish 

the danger of its resort to force. 

However, Cook rejects the pragmatic assumption that 

preclusion from the open political arena will enhance the 

^-Cook, 0£. cit., p. 22. 

^Ibid., pp. 24-25. 
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possibility of the proscribed groupfs resorting to sur

reptitious seditious activity. The likelihood is remote 

because the communists utilize free utterance "as a 

technique for furthering underground promotion of subver

sion and sabotage.His failure to adduce evidence in 

support of this contention leads inevitably to the conclu

sion that the same accusation might be made against any 

group of whose methods and aims one does not happen to 

approve. The same argument could be advanced to justify 

outlawing the John Birch Society, the Ku Klux Klan, or the 

National Association for the Advancement of Colored People 

if a momentary majority considers such action expedient. 

Viewed pragmatically, open advocacy of a doctrine militates 

against surreptitious activity to attain its realization. 

The very fact that the Communist Party was free to prose

lytize openly prior to the indictment of its leaders under 

the Smith Act simplified the task of surveillance by law-

enforcement agencies. 

But Cook's pragmatism takes another tack. In view 

of the communist propensity for utilizing free utterance 

to promote underground subversion, "to suppress free 

speech is to render enemies less dangerous and to diminish 

the task of preserving law and order. To grant freedom, 

on the other hand, makes protection of our society 

1Ibid., p. 25. 
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needlessly difficult.''^ From this vie are logically-

impelled to the proposition that if we abolish freedom of 

speech altogether, preservation of law and order becomes 

ridiculously simple. If, by a stroke of the legislative— 

or scholarly—pen, we should deprive enemies of civil 

rights or the income tax of the right to criticize the 

laws they find objectionable, enforcement would surely be 

less difficult. Benjamin Franklin disposed of this argu

ment in a single sentence: "They that can give up es

sential liberty to obtain a little temporary safety deserve 

neither liberty nor safety."^ 

Professor Cook's commitment to a free society in

dicates that his intention was not to promulgate a general 

rule but merely a specific exception to the existing rule. 

Yet the demonstrable ease with which the specific can become 

generalized makes his proposal as potentially subversive 

of a free society as the evil it seeks to dispel. In up

holding the right to express unorthodox opinions, Justice 

Jackson warned: "Those who begin coercive elimination of 

dissent soon find themselves exterminating dissenters."3 

1Ibid.. pp. 25-26. 

2 Quoted in Henry S. Commager, Freedom. Loyalty. Dis
sent (New York: Oxford University Press, 1954), pp. 91-92. 

3319 U. S. 624, 641 (1943). 
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Cookfs treatise was written when the anti-communist 

hysteria had reached its climax, and it offers evidence that 

political scholars are no less susceptible than legislators 

or judges to that virus of inflamed patriotism which permits 

emotionalism to dominate reasoned judgment. The thrust of 

his argument was directed toward the outlawing of the Com

munist Party, which was virtually accomplished shortly there

after with the passage of the Communist Control Act of 1954. 

He contended that only by such action could we prove to the 

rest of the world the genuineness of our commitment to 

democratic principles. 

But, because other nations have Communist parties 
which they find it inexpedient or practically im
possible to outlaw, it does not follow that we 
should protect with the full mantle of rights 
those devoted to our destruction. Here their 
small numbers and slight influence made another 
course possible without the danger of immediate 
revolt or of widespread strike. We are not 
driven by force majeure to confuse expediency 
and principle. To refuse to follow principle 
when no expediency prohibits is surely to risk 
a situation where the growth of Communist power 
may drive us either to compromise or to the 
arbitrament of force. Bv firmness now we may 
avoid that choice later.1 

Which democratic principle will be enshrined by such action 

is not made clear. Cook's contempt for expediency is plainly 

belied by his own confusion of it with principle. His 

readiness to deny the blessings of liberty to an admittedly 

"'"Cook, o£. cit.. p. 52. 
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uninfluential minority, simply because it posed some neb

ulous future threat and was currently too weak to resist, 

was as unprincipled as any action of the enemies of 

democracy he wished to proscribe. By advocating immediate 

coercive restriction, he merely indicated his preference for 

compulsion over compromise, not a reluctance to make the 

choice. 

During the years since 1954, no democratic country 

in which a communist party was then legal has been required 

to make the choice which Cook found so repugnant. The 

communists' teaching of the necessity of the proletarian 

revolution has not inhibited them from participating in 

the democratic political process in many countries. "The 

Communist Party is illegal in Jordan, Syria, Iran, Morocco, 

Egypt, and other countries that are not mentioned in any 

honor roll of the democratic states. It is instructive to 

note that in Europe the only countries in which the Party 

is outlawed are West Germany, Greece, Turkey, Spain, and 

Portugal.Significantly also, in Uruguay, the one South 

American country which can boast of a genuinely democratic 

tradition, the communist Frente Izouierdista de Liberacion 

is both legal and meagerly represented in each chamber of 

the legislature. 

•^•Konvitz, Expanding Liberties, pp. 159, 162. 

^Richard OfMara, "Uruguay^s Double Inflation," 204 
The Nation (January 9, 1967), P* 52. 
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To rationalize the continuing legality of communist 

parties in these countries as expediency is to ignore the 

principle of political equality. Whether proscription has 

been "practically impossible" is questionable, but in any 

case experience has proved it to be unnecessary. If the 

communists in these countries have exploited free speech as 

an instrument of subversion, the effects have not yet 

become visible. They have seemingly been content to 

utilize their freedom, within the established political 

framework, as a means of winning votes. For this reason 

it seems presumptuous to say: 

Our definition of the scope of rights at home 
and the whole of our domestic policy as a means to 
secure and further them are the very bases of a 
sound and effective foreign policy, of leadership 
of the free world, of a frowning on dictatorship 
in general, and of convincedly intransigent op
position to present-day Soviet Communism wherever 
found. For we are a nation devoted to the de
fense and furtherance of a social order that gives 
maximum fulfillment to man as citizen, and liberty 
to man as person. On behalf of that order, granted 
all our inescapable failures to realize it fully, 
and with full awareness that other peoples in other 
places may pursue it with different means, we claim 
a universal validity.! 

Our leadership of the free world is necessarily 

tenuous if it is not based on the practice of the democratic 

principles we profess. The sincerity of our devotion to 

liberty may well be questioned when we acquiesce in the re

striction of utterance to what is acceptable to the current 

^"Cook, o£. cit.. p. 56 
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majority. The notion that our failure fully to realize the 

promise of our social order has been inescapable implies 

that the failure is due more to divine providence than to 

human failings. The claim that this order is universally 

valid is without foundation unless its underlying principles 

are translated into actual practice without reservation, 

distinction, or discrimination. In vetoing the McCarran 

Act, President Truman called it "a misguided attempt to 

achieve national security" because it entailed the sacrifice 

of our own basic liberties in the process. 

Our position in the vanguard of freedom rests 
largely on our demonstration that the free expres
sion of opinion, coupled with government by popular 
consent, leads to national strength and human ad
vancement. Let us not, in cowering and foolish 
fear, throw away the ideals which are the funda
mental basis of our free society.1 

In his First Inaugural Address, Jefferson said: "If 

there be any among us who wish to dissolve this Union or to 

change its republican form, let them stand undisturbed as 

monuments of the safety with which error of opinion may be 

tolerated where reason is left free to combat it."2 He 

insisted that the minority must have "equal rights, which 

equal laws must protect, and to violate which would be op

pression." He did not regard toleration of even the most 

extreme expressions of political dissent as a sign of 

•'•Truman, o£. cit., pp. 53» 57. 

%och and Peden, ojd. cit.. p. 322. 
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weakness, nor did he believe that such expressions could 

pose an imminent or substantial threat to republican govern

ment. On the contrary, erroneous hostile opinions could 

be combatted by reason rather than coercion in perfect 

safety because ours is "the strongest government on earth. 

I believe it is the only one where every man, at the call 

of the laws, would fly to the standard of the law, and 

would meet invasions of the public order as his own personal 

concern. 

At the time Jefferson spoke those words the Consti

tution had been in effect for a mere twelve years, and our 

military might was far from impressive. Our chief source 

of protection from external aggression was geographical 

isolation from Europe. The strength of our republican 

government rested on the firmness and fervor of the con

viction expressed by Jefferson, and concurred in by the 

vast majority of citizens, that the government established 

under the Constitution was the best ever created by man. 

This confidence has been amply justified by our subsequent 

history. It was just this confidence, this strength of 

moral conviction, which enabled our government to survive 

its greatest crisis, the Civil War. 

Jefferson's wisdom was fully substantiated when the 

attempts, prompted by misguided patriotism, to curtail 

1Ibid.. pp. 322-23. 
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political utterance during World War I and immediately there

after proved unwarranted, just as similar attempts in more 

recent years currently seem to have been needless and hasty. 

Our military power is now, as it has been since World 

War II, the greatest of any nation in history. The same is 

true of our economic strength, and the material well-being 

of Americans far surpasses that of any other people in the 

world. Continual expansion of the franchise since 

Jeffersonfs day has resulted in the realization of the 

democratic principle of majority rule. Recent Supreme 

Court decisions have fostered the growth of political 

equality in terms of apportionment of votes, while Congress, 

in enacting civil rights legislation, has given some as

surance to the Negro minority that the right to exercise 

the franchise must be more than nominal. Yet the one 

facet of political equality which had been commonly ac

cepted as protected by the First Amendment before 1919» 

the equal right of every individual to express his po

litical opinions in public regardless of how antipathetic 

they might be to constitutional government, has been 

abandoned by both Congress and the Court. 

Since the economic and military strength of the 

United States are uncontestable, we must conclude that our 

readiness to deviate from what some consider the admonition 

and others, the command, of the First Amendment is inspired 

by a lack of the confidence expressed by Jefferson in the 
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utmost devotion of Americans to the principles of their 

government. This was implicit in Cookts eagerness to out

law the Communist Party, which he conceded was weak in 

numbers and influence at the time of his writing. 

Whenever men, grouped together for our disrup
tion or overthrow by direct and organized action at 
the appropriate time, take preliminary steps with 
the object of weakening us so that action may be 
facilitated, and their chances of success increased, 
danger is both clearand present, even though the 
overt acts lie far in the future. Without any vio
lation of our own principles, we may forbid the ex
ercise and perversion of rights in order to destroy 
those rights by force.1 

Since the preliminary steps to which Cook alluded have con

sisted solely of organizing to advocate a revolutionary 

doctrine, the communists* threat must lie in the possibility 

of their converting others to their seditious aims, thereby 

swelling their numbers and influence to menacing proportions. 

"By permitting the Communist party continued legal ex

istence ... we indirectly condone and support initial 

entrapment of foolish or bitter men into courses of action 

whose ultimate consequence is bound to be crimes against 

their country."2 However, as Walter Gellhorn has pointed 

out, "the true hope of safeguarding democratic institutions 

against subversion lies in perfecting those institutions, 

rather than in toying with totalitarian-style weapons.''^ 

•^-Cook, 0£. cit., p. 2&. 

2Ibid.. p. 29. 

^Gellhorn, 0£. cit.. p. 95. 
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The dire predictions that advocates of totalitari

anism will eventually prevail if free to proselytize are 

based on a lack of comprehension of the nature of American 

society and on an inability to distinguish between democratic 

and totalitarian values. Those who would proscribe seditious 

utterance are demanding absolute loyalty to an unchanging 

and unchangeable form of government instead of to the values 

which gave it life. As Alan Barth has said, "they confuse 

loyalty with orthodoxy. Acting upon this confusion, they 

tend to suppress diversity and to insist upon a rigid con

formity." Loyalty is an emotion. 

It can be evoked but it cannot be commanded or 
coerced. Members of a family are loyal to one 
another, not through any oath or compulsion, but 
as a result of shared experiences, community of 
interest, and long mutual dependence. A great 
aggregation of individuals and families becomes 
and remains a nation, not through geographical 
propinquity alone, but rather through much this 
same process of shared experiences—which is to 
say, a common history—and, above all, through 
common acceptance of certain fundamental values. 
The national loyalty of free men is not so much 
to their government as to the purposes for which 
their government was created.^ 

To ensure loyalty there must be no confusion of 

purpose—or of the function of national security, which, 

"in a free society is to preserve freedom," not to preserve 

ad infinitum a regime or particular institutions.2 if, as 

David Fellman has written, "free speech is so vital to the 

^Alan Barth, The Loyalty of Free Men (New York: 
Viking Press, 1951)> P• j• 

^Ibid., p. 2. 
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vary concept of democracy that it cannot be sacrificed with

out destroying democracy itself,democracy cannot be 

preserved by penalizing dangerous utterance any more than 

peace can be preserved by making war. If our claim to 

democracy is to be more than a pretension, we must adhere 

to democratic principles in general and to the First Amend

ment in particular. Only in this way can we claim the un

divided loyalty of our citizens or hope to obtain it. 

SELF-PRESERVATION: DEMOCRACY OR THE STATUS QUO 

By participating in or condoning infringements of the 

First Amendment, our elected and appointed officials have 

created a false dichotomy between national security and free

dom of political utterance. This betokens a lack of con

fidence either in the merits of the free society itself or 

in the ability of its members to withstand the blandishments 

of a totalitarian ideology. In concluding that censorship of 

the press and universal suffrage are irreconcilable, 

De Tocqueville wrote: "When the right of every citizen to 

co-operate in the government of society is acknowledged, every 

citizen must be presumed to possess the power of discriminating 

between the different opinions of his contemporaries, and of 

appreciating the different facts from which inferences may 

D̂avid Fellman, The Limits of Freedom (New Brunswick, 
N. J.: Rutgers University Press, 1959J, p. 
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be drawn. Although there was no communist menace in 

De Tocquevillê  day, that contingency was provided for in 

a dissenting opinion by Justice Black in which he argued 

that the communists should be left "free to advocate their 

beliefs in proletarian dictatorship publicly and openly 

among people of this country with full confidence that the 

people will remain loyal to any democratic Government truly 

dedicated to freedom and justice."2 To expect fidelity to 

democratic tenets from the governed when their leaders 

display a cavalier disregard for the ultimate distinguish

ing feature of a free society is both futile and reckless. 

It is futile because "popular opinion has generally 

supported or outstripped the government in enforcing con

formity. "3 Inherent in such abdication of leadership is 

the danger of reliance on the invisible hand instead of 

the human brain for the solution of societal problems. 

This gives rise to the question: "Who, in our government 

or our society, is to determine what ideas are safe?"̂ - The 

obvious answer is that civil liberty must be protected in 

•̂ De Tocqueville, oj>. cit., I, p. 133. 

o 
Communist Party v. Subversive Activities Control 

Board. 367 U. S. 1, 169 (1961). 

N̂orman Thomas, The Test of Freedom (New York: 
w. W. Norton & Company, 1954), p» 40. 

^Commager, Freedom. Loyalty. Dissent, p. 14« 
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the legislative branch.^ Yet Congress has frequently dis

regarded the injunction of the First Amendment in the years 

since 1917* Indeed, unprincipled congressional leaders 

have on several occasions chosen to intensify the passions 

of an already aroused public rather than to serve as a 

moderating influence. Congress has frequently been heed

less of the constitutionality of restrictive legislation 

on the assumption that abuses would be corrected by the 

Court. Thus, "judicial review has encouraged a tendency 

to congressional irresponsibility ... by giving an ap

pearance of judicial veto in the field of liberty when in 

fact there is almost none."^ Kadisonfs prediction that 

the federal judiciary would ensure adherence to the Bill 

of Rights has not been fulfilled. 

Justice Jackson said that 

it cannot be the duty, because it is not the right, 
of the state to protect the public against false 
doctrine. The very purpose of the First Amendment 
is to foreclose public authority from assuming a 
guardianship of the public mind through regulating 
the press, speech, and religion. In this field 
every person must be his own watchman for truth, 
because the forefathers did not trust any govern
ment to separate the true from the false for us.3 

Latham, loc. cit., p. 650. 

2 John P. Frank, "Review and Basic Liberties." in 
Edmond Cahn (ed.), Supreme Court and Supreme Law (Bloom-
ingtons Indiana University Press, 1954J, p. 129. 

3Thomas v. Collins. 323 U. S. 516, 545 (1945). 



282 

Nevertheless, he concurred in decisions which sustained 

Congress* authority to indulge in just such "guardianship 

of the public mind." Leo Pfeffer has concluded that "the 

limit of the Courtfs tolerance of expression can be only 

moderately higher than the peoplefs. Its record in pro

tecting political dissent has been poor because the American 

people, particularly in times of crisis, have been intolerant 

of such dissent."1 However, as Pfeffer himself has noted, 

many of the free-utterance cases have come to the Court 

after the crisis engendering restrictive legislation had 

dissipated. It would have been perfectly logical for the 

Court, under the peacetime conditions prevailing in 1919, 

to have declared the Espionage Act unconstitutional. 

Similarly, in 1957, when the anti-communist hysteria had 

abated, the Court could have invalidated the Smith Act. 

The furore aroused by the Yates decision among patriotic 

organizations and some of the more vociferously anti-

communist members of Congress would have been no greater 

if the Court had chosen the constitutional ground for 

reversal instead of its rather ingenious interpretations 

of congressional intent and the Dennis decision. Where 

the content of the political utterance under adjudication 

has been radically divergent from traditional beliefs, the 

^"Leo Pfeffer, "The Supreme Court and the Bill of 
Rights I: Freedom of Expression," 203 The Nation 
(October 3, 1966), 313* 
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Court has not exhibited even a moderately higher degree of 

libertarianism than have Congress or the populace. 

In our peculiar form of democracy the purpose of the 

Constitution is to prevent excesses of a transitory majority. 

That the Court could have demanded adherence to the un

equivocal standard of the First Amendment is suggested by 

the outspoken dissents of Justices Black and Douglas in 

Smith-Act cases. While this might have been suicidal during 

the years of the "obsessive crusade against domestic com

munism," and the dissents "a luxury made possible by the 

fact that they were dissenting opinion," as Pfeffer has 

contended, the Courtis record since 1957 has not been the 

many-splendored thing depicted by him.̂ - Its indulgence in 

judicial semantics to distinguish Yates from Dennis and 

Noto from Scales, in the latter case to affirm a conviction, 

does not augur a future of unflagging devotion to the First 

Amendment. The Courtfs continuing insistence upon dif

ferentiating between free political utterance and national 

security and regarding them as potentially conflicting 

interests augurs nothing but that these values will con

tinue to teeter on the judicial seesaw. The backing and 

filling engaged in by the Court since Dennis must be at-

- tributed more to changes in personnel than to reluctance 

for hara-kiri. Since its members are chosen from much the 

1Ibid.. p. 317. 
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same socio-economic and occupational groupŝ  as members of 

Congress, they may be expected to subscribe to similar 

beliefs and fears. On the basis of performance we must 

assume that the Court's majorities since 1951 have not con

sidered absolute freedom of utterance an indispensable 

attribute of American democracy. The First Amendment has 

guaranteed nothing during that period but that the scale 

may be balanced in a different direction when a new face 

appears on the bench. As long as the Court continues to 

balance the content of a political utterance against 

society's supposed interest in suppressing it, the at-

titudinal difference from one year to the next can be only 

one of degree of permissiveness, not of fundamental prin

ciple. 

Although profoundly cognizant of the social value 

of political discussion, Professor Chafee believed that un

restricted discussion could at times interfere with the 

purposes of government, national security and the education 

of the young, "which must then be balanced against freedom 

of speech, but freedom of speech ought to weigh very heavily 

in the scale.w He argued that "the Bill of Rights does not 

crystallize antiquity."2 Therefore, the First Amendment 

Ŝee John R. Schmidhauser, "The Justices of the 
Supreme Court: A Collective Portrait,11 3 Midwest Journal of 
Political Science (February, 1959)» 4-5« 

2Chafee, Free Speech, pp. 31-33* 
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must be interpreted to conform to contemporary needs, and 

the clear and present danger formula represented its 

authoritative interpretation.̂ -

Nothing is sacrosanct about provisions of a con

stitution. If it is intended for all time, then individual 

provisions must be subject to change, either through inter

pretation or amendment, if they are to retain their relevance 

in an ever-changing society. However, in the crucial realm 

of freedom of political utterance, which in itself is a 

measure of democracy, change cannot be left to the whims 

of a temporary legislative majority and a deferential 

judiciary. In the conflict between stability and change, 

around which the political process centers, only freedom 

to express political opinions can provide the stability 

essential to the effecting of change by orderly, peaceful 

procedures. "A free society can better stand the risks 

of talk than the risks of silence."2 Freedom to express 

political beliefs in public must be protected, not because 

it is a right beatified by the First Amendment, but because 

the absolute guarantee of its free exercise is an article 

of faith in a free society. While other conditions affect

ing the relevance of constitutional provisions may change, 

"̂Chafee, Blessings of Liberty, p. 70. 

Ĝellhorn, op. cit., p. 84• 
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a society cannot rightfully be considered democratic if it 

traduces the paramount values of political equality and 

majority rule. Freedom of political utterance offers the 

only assurance that these values will prevail. 

According to Henry Commager, the right to dissent 

must be viewed as a "pragmatic necessity" rather than a 

legal or natural right. Absence of thought poses a far 

more serious threat to free institutions than deviant 

opinions. Insistence upon orthodoxy leads inevitably to 

eradication of creative and independent thought. "We do 

not maintain freedom in order to permit eccentricity to 

flourish; we maintain freedom in order that society may 

profit from criticism. We do not encourage dissent for 

sentimental reasons; we encourage dissent because we can

not live without it."-*- While a scrutiny of American 

history will reveal many instances of persecution of men 

for their political beliefs, we must search the past in 

vain for evidence that any of these beliefs in itself 

endangered the existing government. None of the most 

detested dissidents of modern times—the pacificists of 

World War I, the socialists, anarchists, and syndicalists 

of the 1920,s, the communists who have agitated 

"'"Commager, Freedom. Lovaltv. Dissent, pp. Bf 15, 13. 
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continuously throughout the past fifty years—ever acquired 

an influential following. 

These dissidents have been persecuted solely for 

their advocacy of ideas which were contrary to prevailing 

opinion, not for acting upon them. Although forcible over

throw of governments is a common occurrence in many parts 

of the world and the advocates of totalitarian doctrines 

have successfully applied conspiratorial tactics in many 

instances in the recent past, the assumption that this can 

happen in the United States entails total misinterpretation 

of the nature of American society, of the American political 

tradition, and of revolution itself. 

The causes of revolution are governmental oppres

sion, widespread poverty and deprivation, and the sharp 

demarcation between privileged and underprivileged classes. 

Revolutions can succeed only when there is mass indif

ference or outright hostility to the existing society. 

While modern revolutions have stemmed from an amalgam of 

the three basic motivations, the American Revolution was 

inspired solely by dissatisfaction with British rule. The 

American colonists had escaped from the European feudal 

tradition to a land of unlimited resources. No class 

divisiveness arose because land, the basis of feudal 

aristocracy was available to all. A tradition of social 

equality developed and endured even after the industrial 
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revolution virtually eliminated the identification of 

wealth with land ownership and produced a recognizable 

working class. This tradition precluded the development 

of the class consciousness and cohesion which is funda

mental to the acceptance of Marxist-Leninist doctrine in 

an industrial society. The American consensus has de

veloped from a uniform way of life.-*- With the single ex

ception of the Negro, minority groups have invariably been 

assimilated into what has been essentially an integrated 

middle-class society. 

If at any time a proletarian revolution was ever an 

entertainable possibility in the United States, that time 

was during the Great Depression of the 1930*s, when one-

third of the nation was poverty-stricken and the influence 

of the Communist Party was at its height. Since that time 

communist strength has constantly dwindled and is now at 

its lowest ebb. By maintaining "the longest sustained 

rise in the standard of living in the history of mankind," 

the United States has provided an empirical contradiction 

of Marxist doctrine.̂  The notion that a revolutionary at

tempt will be made by this tiny, feeble band of fanatical 

•'•Louis Hartz, The Liberal Tradition in America 
(New York: Harcourt, Brace & World, 1955), PP» 54-55• 

Ĥarold D. Lasswell, National Security and Indi
vidual Freedom (New York: McGraw-Hill Book Company, 
1950J, p. 19. 
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conspirators in the foreseeable future must be dismissed as 

sheer fantasy. 

Apart from the upheaval of 1&61, the American po

litical tradition has been characterized by stability and 

moderation. The greatest violence has not stemmed from the 

incitements of political radicals but has been reserved for 

their suppression. Throughout our history incidents of 

mob action to impose the general will on abolitionists, 

pacificists, wobblies, and civil rights agitators have 

vastly exceeded the few pathetic attempts at armed insur

rection by militant minorities. 

Although individualism has long been purported to 

be a virtue to be cherished in the United States, in practice 

the pressure of popular opinion has been exerted to impose 

conformity to accepted political beliefs. De Tocqueville 

found this propensity to stifle originality so prevalent 

that he wrote: "I know no country in which there is so 

little independence of mind and freedom of discussion as 

in America."1 The tendency toward enforced conformity had 

not substantially diminished in 1965, when a Harris survey 

found that "the man who stands apart from the crowd ... is 

regarded as harmful to the American way of life by 2 out of 

3 of his fellow citizens. 

•4)e Tocqueville, op. cit.. I, p. 267. 

2Louis Harris, "Americans Show Intolerance about 
Right to be Different," Arizona Daily Star. September 27, 
1965, p. 4 B. 
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Reluctance to tolerate ideas which fundamentally 

challenge traditional beliefs is not a uniquely American 

characteristic. The fate of innovators has always been to 

be "burned or booed, hanged or exiled, imprisoned or 

tortured, for pricking the bubble of contemporary dogma. 

Yet nowhere else has rugged individualism been so sanctified 

or cloaked in constitutional protection as in the United 

States. The aim of the framers in limiting legislative 

authority was to prevent its despotic exercise—the tyranny 

of the majority. While their motives might not have been 

the purest, in Charles Beardfs estimation at least, the 

inherent danger of majority tyranny has not lost its 

relevance. On the contrary, the continual expansion and 

concentration of governmental authority have intensified 

the danger. As governmental decision-making progressively 

encroaches upon areas previously left to individual ini

tiative, the distinction between democratic and totali

tarian government becomes increasingly difficult to detect 

unless democratic values are practiced as piously as they 

are professed. 

In a pluralistic society in which active political 

participation is confined to a small minority of the 

population and apathy is prevalent on most issues, the 

Ŵilliam 0. Douglas, Freedom of the Mind (Garden 
City, N. Y.: Doubleday & Company, 19t>k), P« 32. 
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general will is reduced to a euphemism for "the tyranny of 

the best organized faction."1 Opinions prevail and policies 

gain acceptance because of the organizational strength sup

porting them, not because they are endowed with intrinsic 

truth or wisdom. This then is not so much majority rule as 

majority acquiescence in policies promulgated by the po

litically active. Since no government can exist without 

the acquiescence of the governed, the distinction between 

totalitarianism and democracy must rest primarily upon the 

means and facility afforded for effecting changes in policy. 

Free elections are no more meaningful than totalitarian 

plebiscites when the alternatives are confined to the narrow 

range acceptable to the dominant group. Curtailment of the 

advocacy of significant alternatives can be justified only 

by the totalitarian presumption of possession of absolute 

truth. The democratic assumption is that man's fallibility 

militates against the perception of eternal social verities, 

that social progress is derived, not from revealed truth or 

immutable historical laws, but from man's inventiveness and 

is possible only when the ideas stemming from that in

ventiveness are permitted to circulate freely. 

Much that is uttered in the name of politics is 

unwise, unreasonable, unconsidered, and even dangerously 

irrational, but such judgments are necessarily subjective 

Êverett D. Martin, Liberty (New York: W. W. Norton 
& Company, 1930)» P» 171* 
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and are too frequently colored by preference rather than 

wisdomT If political utterance is limited to the mouthing 

of platitudes acceptable to the majority, we risk social 

stagnation. If we refuse the right to dissent to those who 

have abused it, we assume the task of determining what con

stitutes an abuse. This process has been described by 

Justice Douglas: 

As the search for the "subversive" in our midst 
proceeded, its definition was gradually expanded to 
include more than active members of a conspiracy 
against the established order. It was expanded to 
include members of organizations into which Com
munists had infiltrated, and finally individuals 
and members of organizations that supported causes 
which the Sommunists supported, such as the civil 
war against Franco in Spain. Those classifications 
gained validity in the public mind by activities of 
legislative investigating committees, by state and 
federal laws, and by judicial opinions.! 

If we seek to eliminate the risks to democracy by permitting 

the temporarily dominant group to define and proscribe 

dangerous utterance, we entail the far greater risk of 

eliminating democracyfs basic premise. This was foreseen 

by Thomas Paine when he wrote: 

An avidity to punish is always dangerous to 
liberty. It leads men to stretch, to misinterpret, 
and to misapply even the best of laws. He that 
would make his own liberty secure must guard even 
his enemy from oppression; for if he violates this 
duty, he establishes a precedent that will reach to 
himself.2 

•̂Douglas, 0£. cit., p. 5» 

2,,First Principles of Government," Paine, o£. cit.. 
p. 174. 
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The danger of seditious political utterance lies in 

subversion of the established order. Unaccompanied by 

physical aggression against that order, it remains a part 

of the normal dialogue essential to the democratic process. 

An individualfs submission to all societal rules except 

those restricting his freedom of expression implies tacit 

acceptance of orderly change within the democratic context. 

Although his words may belie that implication, his reliance 

on advocacy alone to win support for his beliefs in the 

hope of their eventual adoption by a majority is an af

firmation of the democratic process. This affirmation can 

be contradicted only by translating seditious advocacy 

into action. Justice Douglas has consistently maintained 

that "the only time suppression is constitutionally 

justified is where speech is so closely brigaded with 

actions that it is in essence a part of an overt act."l 

But in that eventuality punishment of speech becomes 

irrelevant since the overt act is already punishable. 

Everything in our past experience suggests that the risks 

to which the free society exposes itself by allowing 

absolute freedom of political utterance are slight by 

comparison with the risks of suppression. In Justice 

Jackson*s words: 

"̂ William 0. Douglas, The Right of the People 
(Garden City, N. Y.: Eoubleday & Company, 1958J, p. 54. 
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The danger that citizens will think wrongly is 
serious, but less dangerous than atrophy from 
not thinking at all. Our Constitution relies 
on our electorate^ complete ideological free
dom to nourish independent and responsible in
telligence and preserve our democracy from that 
submissiveness, timidity and herd-mindedness of 
the masses which would foster a tyranny of 
mediocrity. ... It is not the function of our 
Government to keep the citizen from falling 
into error; it is the function of the citizen 
to keep the Government from falling into error.1 

Since the United States is still a predominantly 

free society, the dire warnings of libertarians may well 

seem groundless, but once we abandon the principle that 

subversive utterance must be neutralized by discussion, 

not suppression, we condone the very thing we attempt to 

combat. We cannot successfully combat totalitarianism by 

using its own weapons. When utterance is only more or 

less free, depending upon the swing of the judicial 

pendulum, we cannot discount the eventuality of total 

suppression during the next emergency. "If the right to 

challenge the government and the whole economic order is 

silenced, then the object lesson to the young becomes 

obvious: a premium is placed on silence and conformity."2 

By placing limits on the allowability of social criticism, 

we are reducing the options of future generations whose 

American Communications Association v. Douds. 339 
U. S. 3&2, 442-43 1195U). Concurring and dissenting, each 
in part. 

O 
H. Frank Way, Jr., Liberty in the Balance: Cur

rent Issues in Civil Liberties (New York:McGraw-Hill 
Book Company, 1964)» P« 66. 
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need for individual initiative may be even greater than the 

present generation̂ . This danger was envisioned by Paine 

when he wrote: 

There never did, there never will, and there 
never can exist a Parliament, or any description 
of men, or any generation of men, in any country, 
possessed of the right or the power of binding 
and controlling posterity to the "end of time," 
or of commanding forever how the world shall be 
governed or who shall govern it. • • .-1-

FREEDOM OF UTTERANCE AND POLITICAL EQUALITY 

Some scholars justify abridgment of political utter

ance as a means of shielding the uneducated or the young and 

impressionable from noxious doctrines. Sidney Hook would 

permit heresy up to the point where it becomes conspiracy.̂  

Professor Berns would distinguish the virtuous from the 

vile. "The plain.fact is that not all speech is good 

speech. Which means that freedom of speech is not always 

a sound or just public policy." The Court, by developing 

"principles that recognize the difference between vice and 

virtue," could mitigate the danger of restricting virtuous 

speech along with the vicious.3 Since, in Berns*s view, 

anyone who teaches an immoral doctrine is a bad man, he 

"̂"Rights of Man," Paine, o£. cit., p. 76. 

Ŝidney Hook, Heresy. Yes—Conspiracy. No! (New 
York: John Day Company. 1953). passim. 

B̂erns, oj>. cit.. pp. 125-26. 
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cannot be accorded the freedom of a good regime. "In order 

that a nation deserve the loyalty of a good man, it must 

promote virtue, which necessarily means that it must limit 

freedom. . • . Such a limiting of freedom is justified if 

it is done in the name of moral principle.Bad men can

not be permitted to preach their immoral doctrines in a 

good society without fear of punishment. Free discussion 

is justifiable only when it produces "intelligent choice." 

Hence the choice cannot be left to the unenlightened. 

"Why anyone should permit the community to choose an un

intelligent doctrine like Marxism or Fascism, if there is a 

chance he can prevent it, is one of those liberal mysteries 

comprehensible only to the initiated."2 The "anyone" who 

must exercise the prerogative of choosing between virtue 

and vice for society is the intelligent man. Although 

Berns has implied that the Court should act as guardians of 

truth, most of the justices have rejected this role in recent 

years, preferring to leave the burden to the people*s repre

sentatives. Berns*s neo-platonism is best refuted by the 

liberal theorist he attacked. 

Strange it is that men should admit the va
lidity of the arguments for free discussion, but 
object to their being "pushed to an extreme," not 
seeing that unless the reasons are good for an 
extreme case, they are not good for any case. 

1Ibid., pp. 219, 225. 

2Ibid.. p. 214. 



297 

Strange that they should imagine they are not 
assuming infallibility when they acknowledge 
that there should be free discussion on all 
subjects which can possibly be doubtful. but 
think that some particular principle or doc
trine should be forbidden to be questioned 
because it is so certain, that is, because 
thev are certain that it is certain.1 

Mistrust of the electoratê  capacity to make wise . 

political choices is not confined to elite theorists and 

advocates of totalitarian revolution. Democracy is also 

under attack by practicing elitists on the extreme right 

of the political spectrum. Although right-wing extremism 

lacks cohesion and affirmative doctrine, it displays 

remarkable similarity to its left-wing counterpart in 

organizational method and in the assumption that all 

wisdom resides in the leader or elite group.̂  This is 

particularly true of the most prominent group on the 

radical right, the John Birch Society, which was founded 

by Robert Welch in January, 1959. Some two years later 

the following description appeared in a weekly news 

magazine. 

Among the U. S. brotherhoods dedicated to the 
fight against Communism, nothing is quite like 
the John Birch Society. Except for an elite 
corps of leaders, its members shun personal 

John Stuart Mill, On Liberty, ed. Currin V. Shields 
(New York: Liberal Arts Press, 1956), pp. 26-27. (Emphasis 
in the original.) 

Ĥarry and Bonaro Overstreet, The Strange Tactics of 
Extremism (New York: W. W. Norton & Company, 1964), 
pp. 19, 30-31. 
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publicity, and their names are held by the society 
in strictest secrecy. Its cells, of 20 to 30 
members apiece, take orders from society head
quarters, promote Communist-style front organiza
tions that do not use the John Birch name. Care
fully avoiding normal channels of political action, 
the society accepts the hard-boiled, dictatorial 
direction of one man who sees democracy as a 
"perennial fraud" and estimates that the U. S. is 
40-60# Communist controlled. In other times, other 
places, the John Birch "Americanists"—as they call 
themselves—might seem a tiresome, comic opera joke. 
But already the society admits to cells in 35 states, 
and its partisans have made their anonymous and ion-
settling presence felt in scores of U. S. com
munities. 1 

Since that time the society has expanded to the point 

where its operating budget for 1966 was $5,000,000.2 It has 

infiltrated both major political parties and its members 

have served in Congress and in state and local governments. 

Its concentration on gaining control of school and library 

boards and Parent-Teacher Associations has been particularly 

noted as an effort to censor school curricula and the read

ing matter available to the general public.3 

Like the other right-wing extremist groups, the 

Birch Society's program is confined to the extirpation of 

ostensible communist influence in the United States. How

ever, its definition of communists is so broad that it en

compasses everyone who disagrees with its regressive aims, 

T̂ime. March 10, 1961, pp. 21-22. 

F̂red J. Cook, "The Right Has Nine Lives," 204 The 
Nation (March 13, 1967)» p« 332. 

3overstreets, o£. cit.. pp. 224, 259-60. 
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including President Eisenhower, General Marshall, Senator 

Clifford Case, Philip Jessup, Mark Van Doren, Max Ascoli, 

Felix Frankfurter, the Dulles brothers, and Chief Justice 

Warren among myriads of others.̂  As viewed by the Birch 

Society, the communist menace stems almost wholly from 

internal subversion, but the focus of its attack is on 

moderate political, educational, and intellectual leaders. 

Its strategy is to align the entire moderate element of 

American society with communism, leaving the Birch movement 

and its ambiguous program as the sole alternative.̂  

Despite its noting of unmistakable similarities 

between the Birch Society and the Communist Party in 

techniques and organization, the California Subcommittee 

on Un-American Activities did not find the Birch Society 

subversive.3 This conclusion was perhaps based on the 

assumption that subversion requires alliance with an inter

national conspiracy, but it can scarcely be considered 

reasonable if we define subversion as the undermining of 

the fundamental principles of American democracy. Such a 

definition was suggested by Commager in the following: 

R̂obert Welch, The Politician (Belmont, Mass.: 
Robert Welch, 1963), passim. Some are merely called com
munist sympathizers. 

20verstreets, op. cit.. pp. 70-71. 

3Ibid.. pp. 30-31. 
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"Every effort to confine Americanism to a single pattern, 

to constrain it to a single formula, is disloyalty to every

thing that is valid in Americanism. 

The significance of the radical right to a study of 

freedom of expression is that it has not been subjected to 

the same restrictions as its leftist counterpart.2 Despite 

its conspiratorial techniques and monolithic organization 

the Birch Society is'not commonly regarded as a serious 

threat to American democracy and is permitted to proselytize 

at will. One of its members, Robert B. De Pugh, is the 

leader of the "super-secret Minutemen," a group which 

amasses huge caches of weaponry and ammunition and "trains 

itself in the tactics of guerrilla warfare against the time 

of a Communist invasion."3 When, from time to time these 

caches are uncovered, those found guilty of collecting and 

concealing them receive appropriate punishment, not for 

advocacy of extremist doctrine but for acts endangering 

public order. 

De Tocqueville knew "of only two methods of estab

lishing equality in the political world: every citizen 

must be put in possession of his rights, or rights must be 

"̂Commager, Freedom. Loyalty. Dissent, p. 155* 

2Way, 0£. cit., pp. 64-66. 

Ôverstreets, op. cit.. p. 218. 
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granted to no one."^ This logic is as uncontestable today 

as it was in the l&30Ts. If a society is genuinely com

mitted to political equality, and it cannot be accounted 

free without that commitment, it must not deny freedom of 

utterance to one extreme fringe and extend it to the other. 

No one has been able to prove that the communists represent 

a more clear and present danger to American democracy than 

the John Birch Society or the Minutemen, nor would such 

proof be germane. The strength of a free society lies in 

absolute fidelity to its underlying principles. Its assump

tion must be that its citizens are capable of distinguishing 

fact from falsehood. "In a free society, because it is 

free, there will be forces organized to expose falsehood."2 

Accordingly, advocates of doctrines which abase democratic 

values, regardless of which end of the spectrum they rep

resent, must be accorded full freedom to express their 

beliefs in the confidence that our society is sufficiently 

stable and strong to withstand the attack. 

The survival of a free society is ultimately 

dependent upon its members* devotion to its fundamental 

values. Laws punishing advocacy of doctrines hostile to 

those values are a form of censorship and can be justified 

only by fear that the electorate is so lacking in commitment 

•4)e Tocqueville, 0£. cit.. I, p. 53. 

2Way, o£. cit.. p. 59. 
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that it will succumb to the allure of competing values. 

However, if that fear is well-founded, loyalty to democracy 

cannot be fortified by restrictive legislation or judicial 

decisions sustaining it. Indeed, such demonstrable lack 

of faith in the premise of democracy cannot but be trans

mitted from the leaders to the led. If the goal is mere 

physical self-preservation, any means may be justified to 

ensure that end. But if the goal is to preserve democracy 

with its underlying principles intact, absolute freedom of 

political utterance becomes a logical and pragmatic nec

essity. This is the chief distinction between democracy 

and totalitarianism, and we cannot hope to vanquish an 

inimical competing ideology by adopting its methods. That 

can be accomplished only by supplying a viable alternative. 

Suppression is an admission of failure, a sacrifice of 

liberty "on the altar of fear."! 

All our past experience provides substantiation 

that no threat to internal security can emanate from utter

ance alone. No revolutionary spark has yet burst into 

sweeping conflagration because loyalty to democratic ideals 

and the sheer physical strength of our government have pre

cluded such ensuance of seditious action from the incitements 

of totalitarian agitators. Membership in the American Com

munist Party dwindled from approximately SO,000 in 1944 to 

M̂orris R. Cohen, The Faith of a Liberal (New York: 
Henry Holt & Company, 1946), p. 129. 
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an estimated 10,000 in 1962.1 Fear of communist subversion 

has proved totally unwarranted because of the capacity of 

our society to fulfill the needs and aspirations of its 

members. Cur future security rests on the continuance of 

that capacity, which in turn devolves on the maintenance of 

sufficient flexibility to cope with the lightning changes 

characteristic of the modern era. Flexibility is impossible 

"unless each individual or group realizes that the whole of 

truth is not exclusively in its possession. 

The faith that truth will inevitably vanquish error 

in the competition of the market place is misplaced. "As 

a matter of fact, history ... gives far more support to 

a disbelief in the competence of governments or mobs to 

determine truth."3 Popularity offers no assurance of 

truth; ordinarily, it is simply symptomatic of "the 

monistic mania for uniformity" which provides the context 

for persecution of the unconventional.̂ - Freedom to discuss 

all political alternatives and to challenge all existing 

assumptions is indispensable to the perpetuation of democracy 

because it keeps open the avenues to peaceful change. 

K̂onvitz, Expanding Liberty, p. 122. 

Ĉohen, op. cit., p. 135« 

T̂homas, op. cit.. p. 42. 

"̂Cohen, op. cit.. p. 467. 
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"It is a means of detecting the sore spots in the system; it 

gives direction to the process of adjustment."̂  Its goal 

cannot be the discernment of absolute truth, "for in most 

areas no one knows what truth is. The search is for a way 

of life that offers the individual the greatest opportunity 

for fulfillment."2 

Thus, in the end, while freedom of utterance is a 

right wholly derived from man*s life in society, it is 

recognition of the fact of man's individuality and the role 

of that individuality in the evolution of civilization. 

Because no individual is an exact replica of any other 

individual, an attempt to enforce conformity must eventually 

fail whether it is done in the name of democracy or any 

other ideology. By permitting full freedom to the individual 

to voice differing opinions on public policy, democracy is 

not enshrining the right to be different; it is acknowl

edging the pragmatic necessity of exploring all political 

beliefs in order to retain its viability in a changing 

world. 

The ultimate political expression of individualism 

is anarchy, but, apart from the complexities of modern 

society, this is made impossible by the gregarious element 

"̂Pendleton Herring, The Politics of Democracy (New 
York: W. W. Norton & Company, 1965), p. 30. 

D̂ouglas, Freedom of the Mind, p. 36. 
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in man*s nature. The conflict between the need for fellow

ship and the need to express individuality forms the 

essence of all speculation on political organization. 

Authoritarian rule is a denial of individuality, while 

democratic self-government is an attempt to make the con

flicting needs compatible. American democracy was initially 

predicated on the concept of limited government, but most of 

the limitations have since been sacrificed to the necessity 

of adapting government to social and economic change. While 

we began with the concept that the individuals right to 

property is inviolate, we soon discovered that this right, 

if unchecked, may encroach upon the right of other individ

uals to well-being. However, in abandoning laissez-faire 

economics, we did not adopt the principle that the 

individual is totally subjugated to society or to a govern

ment acting in the name of a temporary majority. Since ex

pression of individuality has been curtailed in the economic 

sphere by government intervention, the need for its reten

tion in the political sphere is intensified. When so much 

of economic and social life is subject to governmental 

regulation, the need of the individual to have a voice in 

making the rules which control his life becomes paramount. 

The alienation of the individual from society stems 

from a feeling of helplessness in the face of a monolithic 

concentration which seemingly seeks to reduce him to the 

lowest common denominator. With reference to the tendency 
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among democratic countries to "undervalue the rights of 

private persons" and to sacrifice them "without regret," 

De Tocqueville wrote with great prescience: 

But it happens that at the same period and amongst 
the same nations in which men conceive a natural 
contempt for rights of private persons, the 
rights of society at large are naturally extended 
and consolidated: in other words, men become less 
attached to private rights at the very time at 
which it would be most necessary to retain and 
defend what little remains of them. ... At such 
times no citizen is so obscure that it is not very 
dangerous to allow him to be oppressed—no private 
rights are so unimportant that they can be sur
rendered with impunity to the caprices of a govern
ment. The reason is plain:—if the private right 
of an individual is violated at a time when the 
human mind is fully impressed with the importance 
and the sanctity of such rights, the injury done 
is confined to the individual whose right is in
fringed; but to violate such a right, at the 
present day, is deeply to corrupt the manners of 
the nation and to put the whole community in jeop
ardy, because the very notion of this kind of 
right constantly tends amongst us to be impaired 
and lost.l 

The democracy of Locke and Jefferson was limited in 

its conception since it did not include every inhabitant as 

a participant in the political process and obviously did not 

extend equal rights to ineligibles. Yet universal suffrage 

did not invalidate their basic assumption that democratic 

government must be the servant, not the master, of the 

governed, that the individual is not required to forfeit 

his individuality in order to partake of the benefits of 

that government. Democracy can remain unique as a form of 

"̂De Tocqueville, op. cit.. II, pp. 340-41. 
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political organization only insofar as the autonomy of the 

individual vis-a-vis government is maintained. Unless his 

worth as a unique human being is respected, enabling him 

to retain his own identity, the individual cannot identify 

himself with his government and dismisses it as a remote 

hostile force which seeks to crush him into the common mold. 

It is still true, despite the radical changes in 

American society since constitutional government was 

initiated, that "the essence of democracy lies in the 

rights and potentialities of the individual. . . • Rights, 

liberty, and equality are not valuable per se but because 

they are the means to one fundamental end, individual 

development.Although rights have no meaning outside 

society, a democratic societŷ  survival is contingent upon 

the loyalty of each its members, not to currently prevailing 

opinions or the currently dominant faction, but to the 

fundamental tenets which ensure freedom of choice and 

facilitate orderly change. The need for individual develop

ment becomes ever more imperative as the problems requiring 

political resolution grow increasingly complex and the in

sistent pressures of mass communications constrain un

conforming thought. The individual1s subordination to the 

group in an industrialized mass society must be counteracted 

•̂ William Withers, Freedom through Power (New York: 
The John Day Company, 1965), p. 3* 
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by encouragement of independent and creative thought if 

democracy is to offer meaningful competition with totali

tarianism. 

Freedom of political utterance then becomes an ex

pression of the necessity in a free society for each 

individual to have the right to voice his opinions on 

public policy. This right is not transcendental but is 

based on the pragmatic need for a range of alternatives. 

Whereas totalitarianism is predicated on the existence of 

political truths possessed by an exclusive few, democracy^ 

premise is that the body of political truth is limited 

while all other political matters are conjectural. Since 

these truths are accessible to everyone, decisions on con

jectural matters must be made by leaders chosen by the 

majority, not dictated by a self-imposed elite. Democratic 

freedom of choice presupposes full and free discussion of 

meaningful alternatives. 

LEADERSHIP IN A DEMOCRACY: THE COURT1S ROLE 

The function of leadership in American democracy is 

to give direction to public policy. Since the absolute 

democracy of the New England town meeting is no longer 

feasible, the electorate is unable to make decisions on 

every issue. Its choice is necessarily confined to the 

selection of leaders on the basis of the policies they 

espouse. In electing representatives, the electorate gives 
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them great latitude in resolving the controversial issues 

of public policy but does not authorize them to transcend 

the self-evident truths without which democracy ceases to 

exist. This is the limitation imposed by the Constitution 

and by the Supreme Court through its constitutional inter

pretation. 

The ambiguities of the Constitution have permitted 

its provisions to be interpreted to fulfill the needs of 

succeeding generations, which is doubtless what the 

framers intended. The Constitution has retained its 

validity as supreme law because of that adaptability to 

the exigencies of public policy. The cumbersome amending 

process was designed to prevent an impetuous temporary 

majority from altering the fundamental principles embodied 

in the supreme law. Neither the Constitution nor the body 

of law surrounding it can serve any significant purpose 

if those principles can be transgressed by the hasty action 

of a legislative majority. Similarly, if the guardians 

of those principles construe their function to be simply 

the affirmation of the legislative majority, however 

fleeting or fickle, they become supererogatory. We have 

no need of either Constitution or judicial review unless 

they serve as a bulwark of stability, a counterpoise 

against threats to political equality or the orderly pro

cess of forming nevnnajorities. If that source of stability 
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is discarded, however, preservation of democratic values 

will be left to the whims of the temporarily dominant 

coalition and may well be sacrificed in the end. 

Learned Hand said that "it is the voters, speaking 

through their delegates, who have the final word and the 

final responsibility; ... in the end it is they and they 

alone who can and will preserve our liberties, if preserved 

they are to be."l It is indisputable that a free society 

cannot remain free unless its members are so imbued with 

its values that they recognize the risk entailed in 

abandoning them to be far greater than any potential threat 

entailed in maintaining them. But viewed in the perspective 

of the passage of restrictive legislation in response to 

momentary emotionalism, without effective protest by 

either the voters or their delegates, it would seem that 

Americans are not sufficiently imbued with fundamental 

democratic values. When attitudinal surveys indicate that 

the majority of Americans are intolerant of unorthodox 

expression,2 We may conclude that Professor Withers is sub

stantially correct in finding that "from the beginning 

Americans were more wedded to materialism than to 

•̂ •The Spirit of Liberty: Papers and Addresses of 
Learned Hand. Irving Dilliard (ed.) (New York: Vintage 
Books, 1959), p. 212. 

o 
Harris, loc. cit.: see also Samuel Stouffer, 

Communism. Conformity, and Civil Liberties: A Cross-section 
of the Nation Speaks Its Mind (Garden City. N. Y.s Doubleday 
& Company. 1953). passim̂  
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individualism, and ... where they had a choice, or could 

make conscious decisions, they chose the solution that led 

to greater material satisfaction, even at the sacrifice of 

individual freedom. 

Judge Handfs statement may be viewed in a different 

light when it is placed within the context of his preceding 

remarks to the effect that, while most constitutional pro

visions are sufficiently specific to permit unequivocal 

judicial interpretation, "the situation is quite different 

when we are dealing with the broad clauses on which the 

conduct of a free society must in the end depend." Free 

speech and press, due process, and equal protection 

are left wholly undefined and cannot be effectively 
determined without some acquaintance with what men 
in the past have thought and felt to be their most 
precious interests. Indeed, these fundamental 
canons are not jural concepts at all, in the 
ordinary sense; and in application they turn out to 
be no more than admonitions of moderation, as ap
pears from the varying and contradictory interpreta
tions that the judges themselves find it necessary 
to put upon them. Nor can we leave to the courts 
the responsibility of construing and so of enforcing 
them, for the powers of courts are too limited to 
reach the more controversial questions that arise 
under them.2 

But, in fact, the courts have been called upon unremittingly 

to adjudicate these questions, although their decisions have 

frequently reflected the judicial philosophy inherent in 

-̂Withers, 0£. cit., p. 

Ĥand, Spirit of Liberty, p. 211. 
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Judge Handfs statement. His insistence that the ultimate 

responsibility for maintaining freedom must be left to the 

voters and their representatives is based on the conviction 

that litigation arising from these "fundamental canons" 

involves issues which are too highly controversial to be 

decided by the courts. In this view the judiciary is 

apolitical, and the Courts must defer to legislative bodies 

on all controversial political questions. 

The Supreme Court has long been an arena of political 

controversy, and political questions are vastly preponderant 

in the litigation before it.̂  When these questions are at 

issue, a decision to defer to the legislature is no less 

political than a decision to overrule it. 

In Justice Douglas* view the function of the Court 

is to engender "a sense of responsibility both in law

makers and in those who administer the law.This is a 

frank avowal of the role of the justices as political 

leaders. They are inevitably thrust into this role by the 

predominantly political nature of the cases they must de

cide. Acquiescence in Congress* interpretation of the 

First Amendment as a mere admonition is an abdication of 

F̂elix Frankfurter, "The Supreme Court in the Mirror 
of the Justices," 105 University of Pennsylvania Law Review 
(April, 1957), 791-93. 

Ŵilliam 0. Douglas, The Anatomy of Liberty: The 
Rights of Man without Force (New York: Pocket Books, 1964)> 
p. 102. 
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the responsibilities of leadership when democratic values 

are at stake. This was illustrated by Justice Frankfurter's 

concurring opinion in the Dennis case, in which he presented 

a magnificent exposition of the social value of free 

political discussion and warned that "liberty of thought 

soon shrivels without freedom of expression."1 If he had 

used this opinion as a rationale for invalidating the Smith 

Act, it could have stood as a compelling affirmation of the 

inseparability of free utterance and national security. 

Since he had already announced his concurrence in sustain

ing the conviction, the panegyric on free speech was 

reduced to anticlimactic irrelevancy. 

The judicial dogma that legislative judgment must 

reign supreme, however unwise or inimical to democratic 

values, unless it conflicts with some specific constitu

tional provision is incompatible with the constitutional 

scheme of checks and balances. Moreover, in this case, 

Judge Hand notwithstanding, the statute did conflict with 

a specific prohibition of the First Amendment, and Frank

furter was forced to rely on judicial notice to rationalize 

his vote, which, superficially at least, would seem to have 

contradicted his doctrine of judicial self-restraint. In 

acquiescing in the derelictions of other political leaders, 

1341 U. S. 494, 550 (1951). 
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the justices shirk their own duties as judicial leaders 

and negate the rationale of American constitutional 

democracy. While the Court has fulfilled this obligation 

at many times in other areas, it has signally evaded the 

responsibility of providing a settled rule of law in the 

one area most crucial to the preservation of democracy. 

To do this, it is unnecessary for the justices to consult 

the oracles of the past. They have merely to consider the 

vital need of the present and, presumably the future, the 

pragmatic need to explore all alternatives to ensure 

democracŷ  adaptability to a rapidly changing world and 

its capability of competing successfully with totalitarian 

doctrine. 

Since 1919 the Court has applied a variety of tests 

to determine whether the content of a political utterance 

falls under constitutional protection. The first of these, 

bad tendency, was used consistently during the succeeding 

decade to sustain convictions under the Espionage Act and 

various restrictive state statutes. After the clear and 

present danger test was adopted by the Court, it was invoked 

with but a single exception in cases involving time, place, 

and manner of utterance during the 1940*s. When it was 

applied to the content of utterance forbidden by the Smith 

Act, it was transformed into a restatement of the bad 

tendency test. The ad hoc balancing test which emerged from 
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this misapplication of the formula has been in vogue ever 

since. All of these tests represent a form of balancing 

the right of free speech against a supposed threat to 

national security, and none offers any assurance that the 

content of an utterance will be protected by the Court. 

The formula, when coupled with the preferred position, 

promises more protection than has been realized from it. 

Its vulnerability to dilution by judicial interpretation 

was, for Justice Black, "only another persuasive reason 

for rejecting all such 'tests' and enforcing the First 

Amendment according to its terms."1 

Ernst Freund wrote in 1919s 

It is useless to over-emphasize the substantive 
limitations of the Constitution; the real securities 
of rights will always have to be found in the pains
taking care given to the working out of legal prin
ciples. So long as we apply the notoriously loose 
common law doctrines of conspiracy and incitement to 
offenses of a political character, we are adrift on 
a sea of doubt and conjecture. To know what you may 
do and what you may not do is the first condition 
of political liberty; to be permitted to agitate at 
your own peril, subject to a jury's guessing at your 
motive, tendency, and possible effect, makes the 
right of free speech a precarious gift.2 

The many ensuing years of free-utterance cases have served 

merely to substantiate this analysis. In Professor 

"hconissbere v. State Bar of California. 366 U. S. 36, 
64 (1961): 

o 
Ernst Freund, "The Debs Case and Freedom of Speech," 

19 New Republic (May 3, 1919), 13. 
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Emersonfs view, the necessity for a durable legal principle 

stems from the human impulse to eliminate nonconforming 

expression. 

Most men have a strong inclination to suppress oppos
ition even where differences in viewpoint are com
paratively slight. But a system of.free expression 
must be framed to withstand far greater stress. The 
test of any such system is not whether it tolerates 
minor deviations but whether it permits criticism of 
the fundamental beliefs and practices of the society. 
And in this area the drives to repress, both irra
tional and rational, tend to become overwhelming.! 

If this test is to be met, freedom of political utterance 

must be recognized as the preeminent democratic value and 

protected accordingly. According to Emerson, utterance 

apart from seditious action "is of no social harm. If the 

theory of freedom of expression means anything, therefore, 

it requires that social control be directed toward the sub

sequent action. Hence the appropriate legal doctrine must 

be derived from the distinction between 'expression* and 

'action.,n̂  

Prompted by the feverish attempts to suppress 

leftist activities immediately following World War I, Senator 

Borah said: 

The safeguards of our liberty are not so much in 
danger from those who openly oppose them as from those 
who, professing to believe in them, are willing to 
ignore them when found inconvenient for their purposes; 
the former we can deal with, but the latter, professing 

Êmerson, 0£. cit., p. 16 

Îbid., p. 31. 
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loyalty, either by precept or example undermine the 
very first principles of our government and are far 
the more dangerous.1 

One of the presumed safeguards was the establishment of a 

federal judiciary which was to be independent of, not sub

servient to, the other branches of government. The theory 

of the independent judiciary remains valid only insofar as 

its members safeguard first principles even when transgressed 

in the name of patriotism. To be sure, the Supreme Courts 

authority is subject to certain severe limitations, and 

history has demonstrated that the Court cannot long prevail 

over overwhelming expressions of popular dissatisfaction. 

However, the crises during which its authority was most 

seriously threatened were the result of decisions which 

reflected the unwillingness of its majority to entertain 
o 

social and economic change. In recent years the Court has 

been under sharp attack by critics of its decisions on 

religious, civil-rights, and civil-liberties issues, by 

southern segregationists, fundamentalist religious groups, 

and anti-libertarians, who are themselves hostile to social 

change. While these represent strong, well-organized 

minorities, their prolonged efforts to curtail the Court*s 

authority have been unsuccessful. Although their pressure 

•̂ •Quoted in Barth, op. cit., p. 20. 

T̂he Dred Scott decision and the anti-New Deal deci
sions of the Roosevelt Court. 
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has been substantial, and is perhaps responsible for the 

Court*s vacillations in free-utterance cases, it has not 

coalesced into a sweeping expression of the popular will. 

Nor is it likely to do so, for it would appear from the 

past experience of the Court that, despite the human 

tendency to resist change, such coalescence has been re

served for muster against willful attempts to obstruct 

change when the demand for it is widespread. 

Thus, while the Court cannot be expected to impose 

freedom upon an unwilling public or to flaunt unified 

popular opinion, it can be expected to exercise leadership 

in defending fundamental democratic values from erosion by 

professed patriots. The Courtfs prestige enables it "to 

resist to a considerable degree the passing passions and 

prejudices of the people. It can set limits beyond which 

the people cannot go without departing from the democratic 

system."! Throughout our history certain minorities have 

been deemed a threat to established order, from the Quakers 

and Catholics of colonial days to the communists and John 

Birch Society of today. The fears so often aroused by ex

pressions of unorthodox opinions have never been justified 

by events, nor can they be in a society genuinely committed 

-̂Leo Pfeffer, The Liberties of an American: The 
Supreme Court Speaks (New York: The Beacon Press, 1956), 
p» 24* 
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to democratic ideals. This was emphasized by Justice 

Stewart in a dissenting opinion: 

Censorship reflects a society*s lack of con
fidence in itself. It is a hallmark of an author
itarian regime. Long ago those who wrote our First 
Amendment charted a different course. They believed 
a society can be truly strong only when it is truly 
free. In the realm of expression they put their 
faith, for better or for worse, in the enlightened 
choice of the people, free from the interference of 
a policeman's intrusive thumb or a judge's heavy 
hand.l 

Judicial condonation of punitive restriction of po

litical utterance, which is in effect as much censorship as 

is prior restraint, reflects a lack of faith in the electorate's 

capacity to choose intelligently. It is futile, foolhardy, 

and delusive for judicial leaders to demand undying devotion 

to democratic principles from the people when they themselves 

demonstrate a lack of confidence in the democratic process. 

Restriction of open debate may prevent social change 

temporarily, but it cannot eradicate deeply cherished be

liefs. It can produce superficial conformity but not endur

ing unity or loyalty. Curtailment of political discussion 

serves to divert public attention from society's most acute 

problems, thereby encouraging the tendency of societal in

stitutions toward inflexibility and stagnation.̂  Freedom 

to advocate sincerely held political beliefs, however un

orthodox or unpopular, is our principal assurance that man's 

•kiinzburg v. United States. 3&3 U. S. 463, 493 (1966). 

Êmerson, op. cit., pp. 11-12. 
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creative capacity will be utilized to improve the human 

condition. To deny this freedom is to perpetuate the 

status quo, to insist that existing political and social 

arrangements are the ultimate we can hope to attain, and 

thus to deny history, which is a record of constantly 

evolving concepts aimed at improving those arrangements. 

"Every generation, if it is to grow to maturity and have 

understanding of man and his universe, must have no limits 

to its horizons. 

In an effort to justify the establishment of some 

boundary between forbidden and protected speech, Professor 

Chafee wrote: "It is of course true that revolutionary 

speeches do not affect any specific function of the govern

ment, but they do affect its existence. . . If govern

mental functions are not impeded, what injurious effect can 

ensue from such speeches? A wavering in bureaucratic or 

legislative complacency? A reminder that the First Amendment 

is being honored in fact as well as in fiction? An evocation 

of doubt as to the efficacy of some of our present arrange

ments? Much as we may detest a dictatorship of the prole

tariat, Marxist doctrine also contains concepts which have 

proved useful, even essential, to American democracy. 

•̂ •Douglas, Right of the People, p. 26. 

2Chafee, Free Speech, p. 171. 
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Advocacy of inimical doctrine has never shaken American 

society at its very roots. That can be done by seditious 

action alone, and the likelihood of such action becomes 

progressively remote as freedom to express deep-seated 

grievances is expanded. If the American experience proves 

anything, it affords uncontestable proof that our true 

security lies in our receptivity to new ideas. We must 

recognize that our society is not perfect and perhaps never 

will be. We can fulfill our promise to posterity of an even 

more perfect union only if we bequeath intact to future 

generations the legacy we ourselves inherited—unswerving 

faith in the underlying principles of our society and in 

the capacity of its members to sustain those principles in 

choosing freely from among all the alternatives freely 

proposed for adjusting societal arrangements to urgent 

needs. In short, we must be guided by the precept that 

"the First Amendment protects us all with an even hand. ... 

When we lose sight of that fixed star of constitutional ad

judication we lose our way."̂ -

That star alone can provide security from the whirl

winds of chaotic change. " With it as our guide we can maintain 

a stable course in pursuit of our goal—the betterment of 

U. S. 46. . 
'Justice Stewart in Ginzburg v. United States, 3&3 
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society through fuller realization of the potentialities of 

each of its members. Thus guided, we are prepared to follow 

De Tocquevillefs injunctions "Let us then look forward to 

the future with that salutary fear which makes men keep 

watch and ward for freedom, not with that faint and idle 

terror which depresses and enervates the heart."1 

•4)e Tocqueville, oj>. cit., II, p. 344« 
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