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ABSTRACT 

This dissertation analyzes the manuscripts and incunabula of the Processus 

Sathane, a fourteenth-century text frequently attributed to the famed Italian jurist, Bartolo 

of Sassoferrato, which portrays Mary as humanity's advocate before the court of Christ, 

defending humankind against Satan's lawsuit to recover possession of the human species. 

It concludes that the Urtext is not the version most popular in the late fifteenth and 

sixteenth centuries, but an older version, which dates to the first half of the fourteenth 

century and was itself translated into low-Norman verse in the mid-fourteenth century; 

and that the text usually attributed to Bartolo is a fifteenth-century redaction. This work 

then examines why the original Processus Sathane may have been revised, examining 

both precursors and progeny of the text to demonstrate how its imagery is part of a larger 

tendency for metaphor to reify, by charting the transposition of this trope from 

theological type to legal examplar to popular exempla. In particular, this dissertation 

reviews the theological background pertinent to the use of Satan's suit as a vehicle for 

discussing divine justice and mercy in the redemption, and discusses two direct 

predecessors of the Processus Sathane. It then provides an extended precis of the 

Processus Sathane itself, analyzing how the image of Satan's suit, reappropriated by the 

legal profession, serves the classroom as a sample of courtroom technique; but concludes 

that the Processus, to make legal sense, necessarily presupposes that humanity is sui juris 

and the possession neither of Satan nor Christ. It proceeds to locate the text in the history 

of European drama and comic literature, advancing reasons for the popularity outside 

theological and legal circles of the text and Mary's breast-baring forensic antics. The 
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dissertation concludes with a discussion of why the Processus and its progeny ultimately 

lost popularity or were suppressed; and why the vivid imagery was discarded, though like 

metaphor generally, it survived through reappropriation in new guises. 
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INTRODUCTION 

The following work began as an analysis of a long-known but under-considered 

fourteenth-century medieval text, the Processus Sathane, literally, "Satan's Suit", 

purported to be the work of the eminent jurist, Bartolo of Sassoferrato. Although standing 

in mid-century as the culmination of the so-called "Commentators", Bartolo permed a 

number of short tracts as well as questiones and questiones disputatae used for teaching, 

a practice developed a century before. These pedagogical devices could address questions 

of substantive law, elucidate procedure or demonstrate rhetorical technique. In fact, some 

of the questiones disputatae resemble the modern moot court in their effort to combine all 

three of these aspects in a single exemplar, just as the student will ultimately encounter 

them when he first enters the courtroom. The master typically formulated a casus, the 

factual basis of the hypothetical suit, and a questio, the issue at controversy in light of the 

casus. Students, acting as or on behalf of the actor, or plaintiff, and the reus, or 

defendant, would then argue the case, the argument consisting largely of allegationes, or 

references to the sources. 

Although usually denominated a tract, the skeleton of the Processus Sathane 

appears to be just such a questio disputata, which has been dramatically elaborated. The 

issue presented for argument is whether Satan should be entitled to recover possession of 

humanity, either on grounds that Christ disturbed him in his peaceful possession of his 

property, or, alternatively, because as a magistrate, Christ should see that justice is done 

and humanity's crime does not go unpunished. Mary is admitted as counsel for humanity, 

and the suit progresses according to the conventions of the day, replete with arguments 
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on the applicabihty of the substantive and procedural laws cited in the text. 

Unfortunately, the framework of the text is occasionally marred by subsequent revision 

or abridgement, and, as will be discussed in more detail in Chapter One, the scholarly 

discussion of the tract has been frequently confounded by the fact that it appears in three 

distinct genera or textual traditions. For the convenience of the reader, I choose to outline 

these at the outset: 

Type 1 [Processus]: This version, which in Chapter One I argue to be the Urtext, 

or closest to the original form of the Processus, though variously titled, always is 

characterized by the incipit; "Nostis fratres karissimi. . ." While the explicits vary, and 

the immediately preceding texts are unpredictable in the early printed editions, the 

manuscripts will always conclude in the ultimate or penultimate sentence preceding the 

explicit, . . cum renunciatur." At least four manuscripts of this type are known to exist. 

The present work relies largely on the two fourteenth-century manuscripts: Biblioteca 

Apostolica, Vaticana, lat. 2625 (174v-177v), and Bibliotheque nationale, Paris, lat. 10770 

(189v-195v). Two early fifteenth-century manuscripts also exist: Universitats-Bibliothek, 

Leipzig, Ms. 916 (335r-340r), and Staatsbibliothek Preussischer Kulturbesitz, Berlin, Ms. 

Lat. fol. 862 (282rA-283rA). Incunabula and other early printed editions of this type 

include: (1) Tractatus iudiciorum domini Bartholi legum doctoris famosissimi, etc., 

s.l.e.a. (Colon.); (2) Modus legendi abbreniaturas [sic] in utroque jure; Tractatus 

iudiciorum Bartholi legum doctoris; Tractatus renuntiationum beneficiorum in publicis 

instrumentis; Processus Sathane infernalis contra genus humanum; Ars notariatus. 

Colonia: [Conr. de Zyrichzee, 1505]; (3) Tractatus iudiciorum; Processus sathane contra 



genus humanum. Parisius: Jehan Petit, s.a. [1510?]; (4) Tractatus et processus diversi. 

Basil. 1513, 1517; (5) Inutriusque iuris libros introductorium: tractatus et processus 

diversi utriusque iuris studiosis plurimum accomodati. Basil. 1514. It is this version 

which was translated into low Norman verse as 1'Advocie des Nostre-Dame. This French 

version has received more scholarly attention than the Latin text, perhaps because most of 

the early printed versions excised most of the allegationes, though they are always 

contained in the manuscripts. The fact that printers abridged the text is often painfully 

obvious from vestiges of those citations in the text, or the occasional omission of parts of 

sentences or paragraphs, where the typesetter in haste or enthusiasm appears to have 

excised more than he ought. 

Type 2 [Processus Curtus]\ This version, which is really an abridgement of the 

foregoing, is easily distinguishable by the incipit: "Accessit Ascaron" [var., Mascaron]. 

Occasionally, library catalogues will describe this version as an entirely separate work, 

and an imitation of the first. However, a comparison indicates that the text contains 

essentially the same allegationes, but a significant portion of the narrative, including the 

entire factual basis of the dispute, has been excised. Unfortunately, this abridgement 

tends to conceal the nature of the framework as being a questio, since there is no casus, 

simple or elaborated. 1 am able to identify at least two manuscripts of this version; 

Vatican, Ross, lat.1124 (129r-135r), late fifteenth century, and Collegio di Spagna, 

Bologna 126, (189r-195r). Printed versions include; (1) Processus iudiciarius: accessit 

Mascaron ad Dei omnipotentis praesenciam. s.l.e.a. [Augsburg; Gunther Ziner, before 5 

June 1473]; (2) Libellus procuratoris in quo dyabolus producit litem coram iudice 
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omnipotente deo contra genus humanum, pro quo beata virgo Maria tanquam procuratrix 

et advocata comparens tandem pugnam obtinuit et inimici versuciam confudit. Venetiis 

per Gerardum de Flandria. 1478. 

Type 3 [Processus Redactus]: This version, which represents a significant 

redaction of the first type, as discussed in more detail in Chapter 4, bears the identical 

incipit as Type 1, but is easily distinguishable because the explicit is preceded by a 

fictional jurat, or affidavit, attesting to the accuracy of the report of the record and 

judgment in the case. To date, I have located only one early fifteenth-century manuscript 

of this type: Universitats-Bibliothek, Leipzig, Cod. Haen. 15 (129v-135v). Incunabula 

include: (1) Incipit Bartoli legum doctoris processus contemplativus questionis ventilate 

coram domino nostro hiesu christo, etc. s.l.e.a.; (2) Incipit tractatus questionis ventilate 

coram domino nostro Jesu christo etc. s.l. 1473. This version of the text has garnered a 

disproportionate amount of scholarly attention due to its reproduction in Goldast's 

Processus ioco-serius, Hannover 1611, as will be discussed in Chapter 1. This is the 

version that Tenngler translated into German in 1493. 

Perhaps because of the extensive citations, perhaps simply because the text is 

amusing for reasons I investigate more fully in Chapter 5, the tract continued to appear 

well into the sixteenth century bound with various manuals on legal citations {Modus 

legendi abbreviaturas) and tracts or handbooks on the notarial craft and notarial forms 

{Ars notariatus).!^^^^^ citations can direct the reader to any of several legal collections. 

In the Processus Sathane, the most frequently cited bodies of law are: (1) the Corpus 

Juris Civilis, the great compilation ordered by the Emperor Justinian, containing the body 



of Roman law, frequently refered to as the ''ius commune" on the argument that it was 

common to all the peoples once within the old Roman Empire, and when so used, 

includes as well the canon law, and occasionally as the ''civilis sapientio", since legists 

considered the Corpus to represent the epitome of reason in civil governance. The Corpus 

is divided into the Code itself, consisting of twelve books subdivided into titles; the 

Digest or Pandects, divided into fifty books, subdivided into titles, and further subdivided 

into sections which are frequently referred to by their numbered fragments, usually 

designated laws {leges), or the unnumbered prefatory text, called the ''principium''; the 

Institutes, in four books likewise divided into titles and subdivided further into a 

principium and numbered '^leges'" often cited by incipit, or opening words; and the 

Authenticum, including either 134 laws from the Novellae of Justinian, which originally 

had included 168 laws promulgated between 535 and 545, or more customarily in the 

Latin High Middle Ages, 96 of those laws, divided into nine collations, which are 

similarly subdivided as the other parts of the Corpus. Occasionally, additional matter is 

added to the Authenticum, which in principle, unlike the other parts of the Corpus, 

remained open to new imperial legislation of import; (2) The Decretum of Gratian, which 

came to be known to seventeenth-century publishers as the first part of the Corpus luris 

Canonici. This Concordance of Discordant Canons, as it is also known, is divided into 

three parts. Part One being 973 canons or capitula, frequently cited by incipit, grouped 

into 101 Distinctions, the canons or capitula being accompanied by dicta Gratiani, Part 

Two consisting of 2,576 canons grouped into thirty-six Cases or Causae, each separated 

into individual hypothetical cases, except for Questio 3 of the 33'^'' Case, which is known 
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as the Tractatus de penitentia, and is divided into seven distinctions; and Part Three, the 

Tractatus de consecratione, containing 396 canons grouped into five distinctions; (3) the 

Liber Extra, or decretals of Gregory IX, divided into five books comprising 185 titles 

containing two thousand canons. Less frequent references are made to the Liber sextus, 

359 canons in 76 titles in five books, and the Clementine Constitutions, set forth in five 

books of 52 titles and 106 canons.' 

Like all jurists of his time, Bartolo also recognized the authority of divine law {ins 

divinum), discoverable tlirough scripture, and depending on one's religious persuasions, 

through the long-standing traditions of the church, many of which are contained in the 

canonical collections already mentioned; the natural law {ius naturale), the principles of 

conduct discoverable through the exercise of right reason; and the ius gentium, the law of 

nations (in the sense of "peoples"), being that law which natural reason has established 

among all gentes as evidenced by the universality of principles in their ius, including the 

practices or customary laws of peoples not otherwise subject to the "common law" of the 

Roman Empire. Of less importance to this text, but included within the term ''ius'\ are 

customary law, the consuetudines, or practices and procedures of long duration, peculiar 

to any area or people, and statuta, statutory law, which include the rules and regulations 

which any corporate body, including a civitas, within the limits of its authority adopts for 

itself and its members. 

' Two useful primers on the history of canon and civil law are: James A. Brundage, Medieval Canon Law 
(London, 1995) and J.A. Clarence Smith, Medieval Law Teachers and Writers: Civilian and Canonist 
(Ottawa, 1975). 



Unlike many legists of his age, Bartolo despised neither canon law nor canonists, 

considering that law supreme in the area of spiritual matters and the peculiar, albeit not 

exclusive, province of its practitioners, subject only to the proviso that without the civil 

law to guide its procedures and supplement its provisions, canon law would be a widow. 

Accordingly, in the Processus Sathane Bartolo advantages himself of the panoply of 

medieval law as the occasion and the argument demand. For this reason alone, as well as 

the window it provides into medieval legal education generally, the little tract seemed to 

demand a critical edition with commentary, prefaced with a brief introductory discussion 

of the history of the text and its times. 

But while that monograph remains in preparation, the investigation into the text's 

origins and fate soon revealed a peculiar history that in its own right warranted a more 

extensive treatment. The work borrowed liberally from established theological topoi, yet 

as evidenced by its redaction circa 1400, Bartolo's tract received a cool reception among 

theologians, some of whom nonetheless imitated its style. Medieval popular culture, 

however, adopted the work almost immediately after its creation, and it and its progeny 

became standards of the poetic and dramatic repertoires among the masses until the 

seventeenth century, when Tridentine religious orthodoxy hastened its descent into 

obscurity. 

It is not merely the shift in genre, from theology to law to comedy-drama, that 

accounts for the varying fortunes of this text. Rather, the medieval reception of the text 

depends upon the social affirmation or rejection of appropriated and reappropriated 



tropes. The concern for the use or misuse of images, of metaphors, runs through the 

history of this tract like a scarlet cord. 

That theologians would employ metaphor to explain the mysteries of the divine 

comes as no surprise. Like Hesiod's poets, theirs is to tell the truth and things like the 

truth. When divine truths transcend human experience or even seem contradictory to 

human reason, the theologian has recourse to analogy. The scriptures themselves are 

replete with such explanatory devices. 

In Acts 10, the evangelist Luke records Peter's sermon to Gentiles in the house of 

Cornelius, proclaiming to them the principle of salvation by faith, whereupon, even as 

Cephas enunciated the words ". . . through his name whosoever believeth in him shall 

receive remission of sins", the Holy Spirit first was poured out upon those not of the 

circumcision. In explaining his commission from Christ, Peter notes in verse 42: 

And he commanded us to preach unto the people, and to testify that it is he 
which was ordained of God to be the Judge of quick and dead. 

In all likelihood, these Gentiles did not comprehend the apostle's allusion to Jeremiah 

23:5; 

Behold, the days come, saith the Lord, that I will raise unto David a 
righteous Branch, and a King shall reign and prosper, and shall execute 
judgment and justice in the earth. 

They certainly had an image, however, of what it meant to be a judge and to execute the 

power of judgment; and what it was, as well, to stand quaking before a righteous judge. 

What the apostles were offering, however, was not judgment, but grace, as appears from 

the gift of the Holy Spirit to the gentiles attending Peter's message; and this gift itself was 

the product of mercy, as Peter expresses in his First Epistle, 1.3. 



Herein lies one of the great paradoxes of the gospel: the iustificatio iniusti, the 

justification of the unjust, which insofar as it manifests God's mercy (eleos), collides 

with all human, particularly forensic, concepts of justice (dikaiosone). True, the Greek 

orators conceded that the defense must arouse the eleos of judges (Antiphon Orator, 

1.21), Aristotle included eleos among the pathe that orators must ignite {Rhetoric, II.8), 

and Demosthenes considered mercy an essential quality of a jurist (Or., 83). Socrates 

scorned such pathos, however (Plato, Apologia, 34c and 35b), and Plato considered it a 

form of partiality, unlike righteous wrath or indignation (orge), {Leg. V, 731b-3). 

Since eleos was an unreasonable and pathetic urge, the Stoics took a dim view of 

mercy, Seneca labelling it a defect of spirit {vitium animi) {De dementia, II, 2,4) unlike 

clemency or equity {epieikeia), which is based upon moderation in the application of the 

law and a due concern for all the circumstances of the case, including the character and 

circumstances of the defendant. In this sense, clemency is closely related to Cicero's 

concept of generosity {liberalitatus), and is occasioned in large part by merit, including 

the defendant's relationship to the community and the judge himself. {De officiis, I.xiv). 

In short, inherent in Cicero's approach to equity is a certain faithfulness, both of the 

judge and the defendant, good faith being the essence of justice. 

There is some reason to believe that the use of eleos in the Hebraic scriptures is 

more akin to Roman dementia than Greek eleos. Commencing with Glueck's seminal 

1927 dissertation^, scholars began to interpret ''hesed", the Hebrew word frequently 

^ Nelson Glueck, "Das Wort hesed im at.lichen Sprachgebrauch als menschliche u. gottliche 
gemeinschaftsgemasse Verhaltungsweise," translated and published as Hesed in the Bible, trans. A. 
Gottschalk (Hebrew University Press, 1967). 



translated in the Septuagint as ''eleos'\ as covenant faithfulness, so that God would be 

faithful (merciful) to those who kept their obligations, e.g., the hasidim. Bultmann 

adopted a modified version of this thesis when he noted that hesed, unlike eleos as used 

by the Greek philosophers, is never a pathos, an emotion, but rather a faithful act born 

out of common relation more closely approximating familiar love.^ More recent 

scholarship, while conceding that hesed refers to the act rather than the motivation, has 

hotly questioned the extent to which God's mercy is occasioned by a covenant or other 

definable relationship as opposed to his unrestricted love {agape) Indeed, there is a 

certain chicken-and-egg dilemma inherent in the terminology. Are the hasadim so-called 

because they themselves are characterized by hesed, or because they have been the 

recipients of God's hesedl The question is the equivalent of asking whether saints receive 

God's grace because they are saintly, or whether they are saintly because they have 

received God's grace; a question asked not infrequently by medieval theologians. 

Paul was not unaware of this tension, and took pains to emphasize salvation as the 

product of grace {charts), not of works {ergon). He limits himself to using eleos in more 

eschatological discussions such as Romans 9, where he compares God to the master 

potter, who to manifest his glory, bears some vessels of dishonor to destruction in 

righteous anger, and others, vessels of mercy, he has prepared for glory. Those prepared 

for glory will attain righteousness {dikaiosonen) through faith, and that not merely an 

^ Rudolf Bultmann, "eleos", in Gerhard Kittel, ed., Theologisches Worterbuch ziim Neuen Testament, 
English edition published as Theological Dictionary of the New Testament, trans, and ed., Geoffrey W. 
Bromiley, 10 vols. (Grand Rapids, 1964-1976), 2:477-487. 
* On the debate generally, see Walther Zimmerli, "charis: B. Old Testament," Theological Dictionary 
9:362-387; R. Laird Harris, ''hesed", in Theological Wordbook of the Old Testament, eds. R. Laird Harris, 
Gleson L. Archer, Jr. and Bruce K. Waltke, 2 vols. (Chicago, 1980), pp. 305-307. 



attributed righteousness but a judicial righteousness stemming from Christ's propritiating 

sacrifice (hilasmos). This for Paul is the heart of God's eleos, the basis for which is 

hidden in his righteous plan (prothesis) and redounds to his glory and ultimately conjoins 

both justice and mercy, albeit not in conformity with any human forensic model. Hence, 

Paul emphasizes that the elect (eklektos) are what they are through the free choice or 

selection (ekloge/eklego) of God, based not upon their merit, but as in the case of Jacob 

and Esau of whom, neither having yet done either good or evil, being yet unborn, the 

Almighty could nonetheless say, "Jacob have I loved, but Esau have I hated," not 

arbitrarily, but in furtherance of his prothesis. 

So in the last analysis, God's reconciliation of justice and mercy is a mysterium, 

something transcending mere human intelligence. As such, it is subject to being 

illuminated in part, but never explained in full. And like any paradox involving the 

reconciliation of dichotomies, the more one seeks to illustrate one pole, the more one 

detracts from the other. 

Herein lies the dilemma of the medieval Processus Sathane. Christian 

iconography had incorporated images of contemporary legal forums since the late Roman 

Imperial period; and for theologians of the middle ages, the revival of Roman legal 

concepts must have seemed an ideal occasion to illustrate the justice of God with respect 

to Satan and his erstwhile imprisonment of humanity. Insofar as the Lord's conduct 

towards humankind appeared more lenient in contrast, it merely served to emphasize 

God's mercy toward us, a perfectly legitimate theological position. Nonetheless, the 

natural urge to account for this difference in the recipient's predisposition tended to make 



grace sound more and more like clemency, implying that justification was at least an 

attenuated synergism, i.e., a joint effort by God and the recipient of his grace, rather than 

purely the work of the Almighty (i.e., monergism). 

When the lawyers undertook to refine the efforts of the theologians into an 

exemplar of courtroom practice, the emphasis of the erstwhile religious vignette likewise 

shifted ever more from theological metaphor to legal drama; a trend already initiated by 

the theologians themselves. As might be expected, accompanying this shift in emphasis 

from the theological to the legal is a shift toward God's justice and away from his mercy 

and grace. Christ, after all, is the all-powerful judge before whom men tremble, even if he 

is also our mediator. As a consequence, argued theologians like Bernard of Clairvaux, 

humanity needs a mediatrix with the mediator, so known for her compassion that she is 

not feared, being the image of motherly pathos^ Hence, Mary serves the purpose of our 

advocate before Christ, the Judge, even as Christ is our advocate before the Father. This 

plays nicely into the continued refinement of the image of Christ as Judge, since it is 

difficult to conceive in human terms of one person acting in both capacities. The 

justification of Mary's advocacy will nonetheless demand considerable legal reasoning, 

as will be discussed in Chapter Three of this work; but once accomplished, the legal 

emphasis of the drama will focus more on Mary than on Christ, though Marian devotees 

may be shocked and dismayed at the Virgin's antics as she engages in hyperbole, 

histrionics and hysteria. 

^ Dominica infra octauam Assumptionis B. V. Mariae sermo, PL 183:429-30. See the discussion of Sandro 
Sticca, The Planctus Mariae in the Dramatic Tradition of the Middle Ages, trans. Joseph R. Berringan 
(Athens, 1988), pp. 56-57. 
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This introduces the final thesis of this work: that the tendency to emphasize law at 

the expense of theology, justice to the depreciation of mercy, Mary to the detraction from 

Christ, and the Virgin's common motherhood at the cost of her exaltation are all 

symptomatic of a larger trend of "metaphorical reification" - the tendency toward 

debasement of theological types and metaphors into mere exempla parallel to and, 

indeed, inclusive of, the semantic change in which similes or metaphors assume literal 

meaning. Consider, for example, the simple statement, "Mary intervenes on our behalf 

with Christ". To understand this spiritual principle, an author might posit the simile: 

Mary is like an advocate 

With little effort, this becomes the metaphor: 

Mary is an advocate 

Of course, if the Virgin is an advocate, she must be a good advocate. Indeed, 

Mary is the perfect advocate 

Now everything known about advocates must be read back into Mary. Once this is done, 

it is a simple leap to say; 

Advocates should be like Mary. 

The reasoning is not only circular, but particularly offensive to theology. The initial 

metaphor sought to understand the spiritual relationship by likening it to the temporal; the 

ultimate statement seeks to understand the temporal by likening it to the spiritual. The 

transition is accomplished by forcing the spiritual into a worldly mold. The sacred is 

secularized, the divine is recreated in the human image. Religion has become mythos, 

describing the human condition more than it illuminates supernatural truth. 
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Yet, Western culture has manifested in fits and starts this tendency toward 

desacralization of its own images tliroughout its history, due in no small part to a central 

tenet of Christianity that God himself, the Spirit, became flesh and dwelled among 

humanity. So while recognizing God as divine, it also manifested the classical 

predilection for anthropomorphism in art and literature, over and above the compulsions 

of its own holy scriptures. The effort to conjoin these two spheres of spiritual and 

temporal led to what Auerbach labelled the "figural"^, born of the belief that some 

continuity indeed exists between the worldly and the divine as evidenced by the 

incarnation itself The line of figural representation, however, is thin, and the balance 

necessary to tread it is not easily maintained. In fact, the "figural" is arguably not within 

the realm of metaphor at all, but belongs rather to metonomy. The "figure" or "type" is 

not like that which is prefigured, but participates in that prototype and hence is part of it, 

its shadow or reflection. The failure to recognize this difference and to take the "figural" 

as simple metaphor will cause much controversy regarding icons, as discussed in Chapter 

6 of this work, not to mention this distinction's relevance to Christianity's recurring 

Eucharist debates.' 

In "White Mythology", Derrida playfully employs the subtitle "Zcr metaphysique 

— releve de la metaphore'\ He designs the ambiguity of to evoke the 

® Erich Auerbach, Mimesis: The Representation of Reality in Western Literature, trans. Willard R. Trask 
(Princeton, 1953 [1946]), pp. 73-76 and passim. 
' Several recent articles note that among other theologians, Augustine and Alcuin wrestled with the 
typological, metaphorical and literal possibilities underlying the notion of "ransom". Particularly interesting 
is Clia M. Chazelle, "To whom did Christ pay the price? The soteriology of Alcuin's Epistola 307," 
Proceedings of the PMR Conference, 14 (Villanova, 1989), pp. 43-62. Eugene Teselle, "The Cross as 
Ransom," Journal of Early Christian Studies 4 (1996), pp. 147-170, never addresses the possibility that 
"ransom" as a type bears a significance differing from "ransom" as metaphor. 
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''Aufhebung" of Hegelian dialectic, the simultaneous negation/destruction and 

elevation/conservation of thesis in synthesis with its antithesis.^ However, ''reiser'' has 

an additional meaning, i.e., "to relieve or to substitute for". For Derrida, 

Metaphor ... is determined by philosophy as a provisional loss of 
meaning, an economy of the proper without irreparable damage, a 
certainly inevitable detour, but also a history with its sights set on, and 
within the horizon of, the circular reappropriation of literal, proper 
meaning.^ 

At the same time: 

. . . the entire teleology of meaning, which constructs the philosophical 
concept of metaphor, coordinates metaphor with the manifestigation of 
truth, with the production of truth, as presence without veil, with the 
reappropriation of full language without syntax, with the vocation of a 
pure nomination: without differential syntax, or in any case without a 
properly unnamable articulation that is irreducible to the semantic releve 
or to dialectical interiorization.'" 

Accordingly, Derrida maintains that metaphor inherently contains the seeds of its own 

destruction, and correspondingly the death of philosophy. Like most post-modernists, 

Derrida, the deconstructionist par excellence, celebrates the passing of that temporary 

aberration of Western thought, objective truth. Also, like most of his intellectual circle, 

Derrida proves both too much and too little. 

While Derrida will not limit himself to the opposition of sensory/nonsensory 

adopted as determinative by Heidegger in Der Satz vom Grund, he concedes this to be an 

important characteristic, which led Heidegger to conclude, as does Derrida himself, that 

^ "White Mythology: Metaphor in the Text of Philosophy," in Marges de la philosophie (Paris, 1972), 
English version, Margins of Philosophy, trans. Alan Bass (Chicago, 1982), pp. 207-272. The notion was 
first advanced by Derrida in "From Restricted to General Economy: A Hegelianism without Reserve," in 
Writing and Difference, trans. Alan Bass (Chicago, 1968), and discussed by the translator in "Difference," 
Margins of Philosophy, pp. 1-27, at pp. 19-20, note 23. 
"ibid, at270. 
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metaphor exists only within the borders of metaphysics." Certainly, within this area, one 

is likely to find the use of metaphor, particularly those tropes identified by Fontanier as 

''catachresis", the forced trope occurring where a new idea has no signifier, a sort of 

counter-Wittgensteinian parry.Yet, metaphor and its logically indistinguishable cousin, 

simile, may also be used to compare two sensory experiences. In what sense is such 

usage metaphysical? If because the implication of present similarity is metaphysical, then 

is not scientific modeling, built as it is upon analogy, likewise metaphysical? If because 

that similarity is itself conceptualized, then should not Nietzsche's argument that every 

phonic ennunication bears a metaphoric capacity be accepted, given the semantic 

triangle?'^ Indeed, were we to travel so far, then mathematics, at least when applied, 

would itself constitute metaphor dependent upon metaphysics. More, any attempt at 

completeness, whether linguistic as in Tarski's metalanguage'"^, physical as in the search 

for a unified theory which likely will necessitate modeling presuming additional 

dimensions, mathematical or logical as in metalogic, being unavoidably founded on 

Ibid, at 271. 
" Ibid, at 226. 

Fontanier, Les Figures du Discours, ed. Gerard Genette (Paris, 1968), pp. 213-14, quoted and discussed 
in "White Mythology", pp. 255-56.1 say counter-Wittgensteinian in reference to the common restatement 
of Wittgenstein that thought is limited by language. In fairness to Wittgenstein, his point in the 
Philosophical Investigations was that the limits of thought are determined by the limits of the expression of 
thoughts. Catachresis is one way in which the bounds of language are expanded to express thoughts 
transcending the current limits of the language. 

Nietzsche's view of metaphor is fundamental to the argument of the posthumously published 1873 essay, 
"On Truth and Falsity in their Ultramoral Sense," in Complete Works of Nietzsche, ed. D. Levy, 18 vols. 
(New York, 1909-1911), 2:171-192. Nietzsche obviously did not have in mind the "semantic triangle" as 
understood in the diagramatic sense of Ogden and Richards popularized in the 1920's; but he did 
understand a triangle to exist not between symbol, thing and concept, but between metaphor, phenomenon 
and concept. 
'•* Alfred Tarski, Logic, Semantics and Metamathematics, 2'"* ed. (Indianapolis, 1983). Tarski demonstrated 
that it was possible to define truth for sentences within a formal language so as both to ensure satisfaction 
of type T schema and to avoid the liar's paradox, but that specifying the semantic properties of such a 
language, L, would require a metalanguage. 
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model-theoretic notions, resorts to the metaphysical. This rejection of epistemological 

foundations extended to the rejection of even fundamental belief, a jump made in his later 

work by Rorty^^, mirrors Derrida's rejection of the "metaphysics of presence", reducing 

philosophy to a dialogical exercise akin to cultural and literary criticism in its endeavor to 

obviate any real Kulturwissenschaft. Ultimately, one knows nothing unless one knows 

everything, which would still be unknown because once conceptualized it would depend 

upon metaphor, being other than the thing-in-itself, and like all signifiers, dependent 

upon its alterity. Vive la difference\ 

Of course, even if one agrees that all statements, except perchance for the trivial 

tautology, are "un-true" since unable to meet rigorous truth-conditions, neither does it 

mean they are necessarily false. In fact, the possibility of a correspondence theory of truth 

underlies most pragmatic theories but for a few truth deflationists such as Stich who in 

desperation have abandoned the cognitive value of truth entirely."' As a consequence, 

most pragmatists will claim for themselves status as realists. The important question is 

whether and how language serves the interests of any correspondence theory of truth. 

Say the classicists - Warburton, Vico, Condillac, Rousseau - the first language 

had to be figurative: metaphor, acted out, not sung.'^ But this leads us back to Nietzche's 

Richard Rorty, Philosophy and the Mirror of Nature (London, 1979). 
Stephen Stich, The Fragmentation of Reason (Cambridge, Mass., 1990). 

" Bishop William Warburton, The Divine Legation of Moses: Demonstrated, on the Principles of a 
Religious Deist, from the Omission of the Doctrine of a Future State of Reward and Punishment in the 
Jewish Dispensation (London, 1737-41), II: 147; The New Science of Giambattista Vico, trans. Thomas 
Goddard Bergin and Max Harold Fisch (Ithaca, 1968), p. 18; Etienne Condillac, Essai sur I'origine des 
connaissances humaines (Paris, 1756), pp. 179-80; Jean-Jacques Rousseau, On the Origin of Languages, 
trans. John H. Moran and Alexander Code (New York, 1966), p. 11. These texts are discussed and 
compared by Derrida in Of Grammatology, trans. Gayatri Chakravorty Spivak (Baltimore, 1976), pp. 165-
268. While Derrida distinguishes Warburton from the others because he alone seems to cast aside poetic 



notion, rejected by Derrida, that every phoneme - and hence, every morpheme - may, in 

principle, act as metaphor. Derrida's difficulty is that he falls prey to the very tendencies 

he criticizes in others, such as in his critique of Rousseau's conception of metaphor as 

• 18 inadequation of the designation. For he conceives of metaphor as a substitution of 

signifiers, where the signified is properly either an attribute or a substance. Rather, both 

substance and attribute should be conceived as relations. The problems of Western 

philosophy lie in the reification of the res. But the res - that which is thought {res/reor, 

Ding/denken; logos/lego) - is not an object, but a relationship. Hence, '''lego" means also 

to gather, to reap, to collect together the similar, and hence to discriminate, which is 

possible only on the basis of comparison of likeness and difference. This much is 

conventional. But even in the singular refers to a relationship - the respublica, the 

marital res. A square or a sphere is not an object, but a relationship or set of relationships, 

a structure. But so is a tree, a book. When a baby first cries "mamma", it conceives not a 

person, nor a consanguineous affinity, but a relationship between itself and an "other" 

who cares for it. This linkage is the essence of language. Every word denotes entire 

bundles of relationships or structures, frequently too numerous to specify, but never 

"objects" in the normal sense, lest in some foolish reductionist attempt we attempt to 

break "line" or "time" into irreducible points and find ourselves confounded by the 

paradoxes of Parmenides. Complex relations may contain simpler relations, though they 

fancy as the basis for language, there is nothing inherently unmetaphorical in acting. All these writers agree 
that action preceded language, and that language was originally metaphorical. 

Rousseau, "Origin of Language," p. 12-13; Derrida, Of Grammatology, 275-76. 



are not reducible to the simpler relations, but there is nothing simpler than a relation, 

unless as suggested by medieval theologians, it be the divine unity itself. 

Modalities, from modos, that which delimits or measures, likewise specify 

relations. The more we compound relations, the more we delimit, or define the 

relationships. There is no real difference in nature between the statements "a red ball", "a 

sphere with radius one cm.", "a rubber ball", "a sphere in 1892". However, to say "a red 

rubber ball of one cm. in 1892", by multiplying the modalities, reduces the topic of 

discussion and approaches further the concept of' in its meaning of "concrete", 

which in its Latin form, ''concretus'\ can mean either compounded or hardened. To 

describe, then, is to mark off, to delimit, to define, and hence, to confine by compounding 

modalities. 

In another sense, however, the increase in modalities "hardens" the referant; for 

all thoughts are not only of structures, but all structures imply their negative, or 

difference. Put somewhat differently, thought is discrimination. Hence, thought also is 

the process of simile or metaphor. One relation or structure is like (or not like) another. In 

this process, connections are made. Those connections become normative; what is right 

or law -ius, from the sanskrit, yu, as in iungo, to yoke or zukos, measure, scale, i.e., to 

order in a fixed way. Little wonder the ancient notion of justice is to rightly order social 

relationships. But the increase in connections expressed by modalities "harden" to 

exclude all other relations. In this sense, loss of metaphor is loss of meaning. To some 

extent, I suspect the appreciation of this loss underlies most schools of "negative 

theology". 



In a solipsistic universe, all these structures and relations would be subjective, 

were it not for the pathetic difference engendering discourse, which itself is the product 

of simile or metaphor. There are structures like me, but different from me. And through 

discourse, there is born a process of what Quine might label "radical translation". But 

because discourse is the exchange of similes and metaphors, Quine's problem of the 

indeterminacy of translation will sooner or later resolve itself in a metaphor where 

"undetached rabbit part" will not appropriately substitute for "rabbit". 

It is through this process of translation, however, that metaphors become 

routinized, displaced, lose their metaphorical force. They become "definitional" so that, 

like any "literally true" statement, they are tautological: they idealize and reify. When 

this transformation occurs, the metaphor is particularly subject to a circular 

reappropriation, albeit not that envisioned by Derrida. For once the metaphorical image is 

reified, it is available for allegorical use; that is, the erstwhile metaphor for X is 

defmitionally equated with X, and X is available as a metaphor for Y. For example, Mary 

may be used as a metaphor for advocacy or for motherhood, just as could some other 

mythological character. In some cases, as I argue happens to some representations of 

Mary, it is even possible at this point that the predicate becomes detached from the 

original subject and the original referent dropped altogether. The image may be relabelled 

" Willard Van Omian Quine, Word and Object (Cambridge, Mass., 1960), advances the proposition of 
indeterminacy of translation, i.e., that there is never a uniquely correct translation of a word, and in 
translation "there is no objective matter to be right or wrong about", p. 73. He explains "radical translation" 
as the translation of an unknown language using only the assent of the speakers to statements of truth or 
falsity, or more abstractly, to the information they take to be relevant to the truth or falsity of their own 



or even allowed to "float" in its own right as a generic image available for new 

metaphorical references. 

This process does not relate only to religion. Rather, it is integral to the 

development of language, whether within social groupings or among social groupings. 

An obvious example of the former case is the conceptualization of the corporation. It 

begins as a simile: certain associations are like a person. It becomes a metaphor when 

certain associations come to be treated as legal persons. The concept is refined to the 

point where a corporation is defined as a literal relationship and ultimately a Now 

other entities not within the definition of corporation may be said to be like (or not like) a 

corporation. When this process takes place in society at large, however, it is typically the 

result of a dialogue, express or implicit, among social groups, and therefore lies at the 

heart of "culture".^® 

The history of the Processus Sathane provides an opportunity to analyze one such 

instance where otherwise innocent metaphors or images designed to elucidate spiritual 

truths are appropriated and reappropriated by various groups within late medieval society 

in the circular fashion described, to the consternation of not a few theologians. Since 

neither writers nor their audiences left records explaining precisely why the various texts 

were altered in the maimer they were, it will be necessary to evoke mentalities of the 

relevant eras that seemingly respond to the textual metamorphoses, establishing a 

dialogue not only with texts, but between texts. Hopefully, this technique will contribute 

See, e.g., Aron Gurevich, Medieval Popular Culture: Problems of Belief and Perception, trans. Janos M. 
Bak and Paul A. Hollingworth (Cambridge, 1988), xix-xx, and passim. 
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not only to the understanding of medieval "polyvocality" but the process of tropical 

transposition between medieval subcultures as well. 

Chapter One of this work will provide an overview of the history of the Processus 

Sathane, a summary of the textual narrative as it likely appeared in its earliest form, and a 

discussion of its place within European literature, particularly as it regarded the legal 

profession. 

Chapter Two will review the theological background pertinent to the use of 

Satan's suit as a vehicle for discussing justice and mercy in humanity's redemption, itself 

a legally evocative term. A review of the two oldest direct precursors of the Processus 

Sathane will then demonstrate how the use of juridical metaphor tends to channel 

theological discourse, narrowing the scope of doctrinal interpretation and arguably 

diverting ever so subtly orthodox waters. 

Chapter Three provides an extended precis analyzing how the image of Satan's 

suit, reappropriated by the legal profession, serves the classroom as a sample or examplar 

of courtroom technique. Legal citations and analysis accompany each allegation and 

counter-allegation, with the result that status adopts a meaning unfamiliar to most earlier 

medieval theological discourse, while the image of Mary, meek and mild, evolves into 

that of a lioness protecting her cubs. 

Chapter Four advances reasons why the Processus Sathane was revised circa 

1400, analyzing what imagery and arguments were excised from the text, and why 

theologians may have found the balance of the text acceptable. In particular, the 

argument of Chapter Four suggests that once revised to advance a covenant theory of 



justification, Franciscans would have found the status implications of the earlier text 

theologically sound, but Observants, particularly of the Dominican order, would have 

been offended by the "looseness" (morally and textually) of Mary's image. 

Chapter five analyzes the Processus from the standpoint of European drama and 

comic literature, and advances reasons for the immense popularity of the text outside 

theological and legal circles. The humor generated by the image of Mary exhibiting her 

forensic talents receives particular attention, as she demonstrates the astuteness and 

aggressiveness of the lawyers, yet is so very different in the sincerity of her pathos, 

providing an exempla or moral lesson, on the reconciliation of wit and virtue in which 

Mary becomes an allegory for sincerity. 

Chapter Six undertakes to understand why the Processus and its progeny 

ultimately lost popularity, or were perhaps even suppressed; and why this vivid imagery 

was discarded, though like metaphor generally, it survived through reappropriation in 

new guises. 
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CHAPTER ONE 

REASON, RHETORIC AND REDEMPTION: THE PROCESSUS SATHANE, 
THE PLANCTUS MARIAE Al^D THEIR SIGNIFICANCE FOR 

MEDIEVAL LEGAL EDUCATION 

R.W. Southern contended in The Making of the Middle Ages that following 

Anselm's repudiation of Satanic prerogatives in Cur Deus Homo, the issue of the Devil's 

rights was universally rejected'. According to this view, Anselm shifted the focus of the 

pretium redemptionis from ransom owed the Devil to the satisfaction owed God. Satan's 

due was nothing other than punishment for his crimes, and therefore, there was no need 

to defeat his claims justly. But recent scholarship, most notably that of C.W. Marx^ and 

Brian Patrick McGuire^, has demonstrated that earlier theories of the redemption 

endured, and that the high middle ages manifested the same eclecticism as prevailed even 

among the Church fathers. The Devil's rights remained a popular motif well into the late 

middle ages. Indeed, the scenario of Satan pleading his rights to humankind in the 

heavenly court emerges dramatically, first as a trope in theological literature as early as 

the mid-twelfth century'^, then as a genre of theological/legal literature beginning in the 

mid-thirteenth century. Elaborated and translated into the vernacular tongues, the genre 

underwent a metamorphic renaissance by the late middle ages. 

The renewed interest in Satan's rights was undoubtedly occasioned by the 

contemporaneous palingenesis of civil and transformation of canon law. Whereas prior 

' The Making of the Middle Ages (New Haven, 1953), 234-237. 
^ The Devil's Rights and the Redemption in the Literature of Medieval England (Cambridge, 1995). 
^ The history of Saint Anselm's theology of the redemption in the twelfth and thirteenth centuries (Ph.D. 
dissertation, Oxford, 1970). 

C.W. Marx, "An Edition and Study of the Conflictus Inter Deum et Diabolum", Medium Aevum (1990) 
59:16-40. 



literature concerning the harrowing of Hell and the Devil's rights had been annotated 

with scriptural and patristic references, the Processus genre teemed with citations to the 

developing corpus juris. The latest phase of this literature generally portrayed the Virgin 

Mary as the advocate for humanity, no longer in the role of Bernard of Clairvaux's 

intercessor de facto, but as the attorney de jure in a courtroom drama brought to 

adjudicate Satan's claim to be rightful possessor of humanity. 

Although early theological treatment of the devil's due tended to ignore or 

obscure the machinery by which any such prerogatives might be vindicated, the 

Clementine constitutions Pastoralis cura and Saepe contigit established certain standards 

of minimal due process which easily could be interpreted as providing even Satan with 

procedural rights, regardless of the tenability of his substantive claims. The trial as drama 

provided heuristic exercise for students assimilating these legal irmovations by reviving 

the pre-Anselmic notion that the Devil must be defeated justly. Justice now consists, 

however, in according Satan a fair hearing. The present study will deal with the 

pedagogical elements of one strand of the Processus genre, the fourteenth-century treatise 

entitled "'Processus Sathane infernalis contra genus humanurri". This tract portrays the 

Virgin Mary as advocate before the court of Christ exhibiting the legal and rhetorical 

skills of the trained lawyer against a demon procurator. Although fairly widely 

distributed in manuscript^ the text previously was thought to have received no attribution 

until 1472 or 1473, when one or more publishers ascribed the work to the Italian jurist, 

^ J.L.J. Van de Kamp, Bartolus de Saxoferrato, 1313-1357: Leven, Werken, Invloed, Beteekenis 
(Amsterdam, 1936), 72; Robert Jacquin, "Xe 'Proca de Satan in Bartolo da Sassoferrato. Studi e 
document! per il VI centenario (Milan, 1962), 2 vols. II: 270-280, 271. 
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Bartolo of Sassoferrato, professor of law at Pisa in 1339, at Perugia from 1343 until his 

death, and himself a student of Cino of Pistoia's, credited with introducing the scholastic 

techniques that would become characteristic of the commentators from France into Italy. 

In point of fact, a fifteenth century compendium of legal tracts, Codices Haeneliani 15, 

Universitats-Bibliothek zu Leipzig, includes this ''Questio inter virginem Mariam et 

diabolum" in a form essentially identical to the version of M. Goldast'', including the 

attribution to Bartolo. Since this manuscript, treated in more detail in Chapter Four, 

appears to be of early fifteenth-century vintage, its existence undermines the argument 

that the ascription was merely a publisher's trick to increase circulation. 

Thereafter, the treatise was published in a number of editions and versions, which 

can be categorized into at least three distinct genera.^ However, with the exception of the 

editor of the 1611 Processus joco-serius, Bartolo's authorship of the text does not appear 

to have been seriously questioned until the late nineteenth century when Roediger 

repeated the objections of the 1611 edition.^ Gaston Raynaud was drawn to the issue by 

his interest in the low Norman poem, L 'Advocacie Nostre-Dame, much of which is 

nothing other than a translation of the Processus, devoid of citations and legal subtleties. 

^ Processus juris joco-serius, ed. MGH (M. Goldast Haiminsfeld ?) (Hanover, 1611). The attribution of the 
1611 edition to Goldast appears, inter alia, in Jeffrey Burton Russell, Lucifer: The Devil in the Middle Ages 
(Cornell, 1984), p. 86, note 50. The full citation of the work as it appears from the title page is: Processus 
luris loco-serius, tarn lectu festiuus et iucundus, quam ad usum fori & praxeos moralis cognitionem utilis 
ac necessarius . . . Hanoviae. Typis Villerianis, impens. Conr. Biermanni & cons. MDCXI. The Processus 
Sathane appears at pages 1-36. 
^ Roderich Stintzing, Geschichte de popularen Literatur des romisch-kanonischen Rechts in Deutschland 
(Leipzig, 1867), 262-271. Stintzing, in analyzing the incunabula identified three categories, which are 
essentially the same as those set forth in my introduction along with their respective manuscripts. 
Unfortunately, the two manuscripts reported by Van de Kamp as located in the archepiscopal archive of 
Lucca are reported as missing. 
^ Fr. Roediger, Contrasti Antichi (Firenze, 1887), 20-25. Actually, Thomas Diplovatatius (1468-1541) also 
expressed doubts as to authorship in the 1505 edition of Bartolo's works. 



but with the addition of lengthy encomia to the Virgin Mary. Raynaud noted that a 

manuscript of that poem exists accompanied by another, La Chapelerie Nostre-Dame de 

Baiex, detaiUng the disputes between the bishop of Bayeux, William of Trier, and 

Viscount of Constance, Adam of Orleans. Since it speaks of William as living and 

serving in Bayeux, it must have been composed between 1321, the date in which the 

litigation ended, and 1324, the date William quit the see of Bayeux for Rheims. Since the 

versification of these poems indicate common authorship, presupposing that the 

manuscript transmits them in the order they were written, it would suggest that the 

Processus itself must have been composed prior to 1324, and thus could not have been 

authored by Bartolo, however precocious he may have been.^ 

Raynaud's argument, however, is less than decisive, resting exclusively upon the 

presumed chronological accuracy of the order of transcription of these poems in a single 

manuscript. In the first place, the use of the present tense may be nothing more than 

poetic device. For example, keeping to the theme of catabasis, the Vergilian use of the 

present in the Orphean neoteric epyllion of the Georgics hardly indicates 

contemporaneous composition. Furthermore, if it is correct, as Chassant maintains"^, that 

Jean Justice, cantor and canon at Bayeux during the period of the chronicaled dispute, 

and subsequently counselor to the Parlement de Paris, composed the Norman poem, his 

death in 1353 well overlapped the life of Bartolo, and Raynaud's argument rests 

' L 'Advocacie Nostre-Dame et La Chapelerie Nostre-Dame de Baiex, ed. Gaston Raynaud (Paris, 1896 
(six)), iii-v. 

L 'Advocacie Notre-Dame ou La Vierge Marie plaidant centre le Diable, ed. Alphonse Chassant (Paris, 
1855), ix-xii. 



exclusively upon the accuracy of the order of transcription of these poems in his 

manuscript. Jacquin noted these same inherent weaknesses in Roediger's arguments.^^ 

Furthermore, Roediger's arguments rely heavily on two of the earliest incunable 

editions attributing authorship to Bartolo, textually resembling the 1611 Processus joco-

serius. These editions contain a date of 1354 for the initial procuration but a date of 1311 

for the concluding jurat, raising the issues of which date indicates the year of 

composition, and how an author of Bartolo's status could be guilty of such inconsistency. 

While some have argued that these editions represent the most developed text,'^ it is the 

additional detail, probably the product of subsequent accretions and Active flourishes, 

that engenders many such textual problems noted by critics. And though some scholars 

have argued that this version is a composite of two different texts which a subsequent 

1 ^ 
compiler failed to reconcile, the present study, comparing for the first time the extant 

manuscripts, will argue that the Urtext approximates that of the Conrad of Zurich edition 

of 1505 and that of Jehan Petit of 1510, which like the Basel editions of 1513 and 1515 

identified by Stintzing, accompany the text with one or more other short tracts generally 

attributed to Bartolo,'"^ although for reasons to be explored in subsequent chapters, most 

of the legal citations have been excised. This strand of the Processus avoids many of the 

objections of Roediger, and accords with the version used by the fourteenth-century 

Norman poet, as well as resembling more closely manuscripts Lat. 10,770 of the 

" Jacquin, ''Le Proces", 276. 
Ibid, 278. 
F.C. von Savigny, Geschichte des romischen Rechts im Mittelalter, 2'"* ed., 6 vols. (Heidelberg, 1834-

51), VI, 180. 
The complete contents of the 1505 edition appear in note 26, infra. The 1510 edition omits the Modus 

Legendi. 
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Bibliotheque Nationale de Paris and Vat. Lat. 2625, both being of the same family, and 

all predating the earliest known manuscripts of the other two versions. 

Moreover, a complete analysis of the several versions will reveal that, indeed, that 

same text identified here with the Urtext is more satisfying from a legal and rhetorical 

perspective, faults previously addressed by some notable eighteenth- and nineteenth-

century German scholars.For example, Hommel wrote in the eighteenth century: 

Indeed, no one could defend the cause of humanity more miserably, even 
if they tried, than does the Virgin Mary as counsel in the case, insofar as 
she employs purely false arguments and sophistry, refuted by the demon, 
so that the cause of the Devil appears much more just. 

[Nemo enim poterat, etiamsi studiose vellet, causam generis humani 
miserabilius tueri, quam patrona huius causae Virgo Maria facit, utpote 
quae meris falsis argumentationibus et cavillationibus a demonio 
refellendis utitur, ut causa diaboli multo iustior appareat.]'^ 

And, in fact, if one peruses the version he was referring to, namely that of the 1611 

edition, the reader does doubt the merits of the Virgin's case. This hesitation is not just 

because of the practical, rather than theoretical, nature of the text. Rather, it is because 

the subsequent texts alter fundamental arguments integral to the exemplar. 

Attention to the heuristic purposes of the Processus can rectify faulty 

presumptions concerning date and provenance. For example, in the nineteenth century. 

However, contrary to the imphcation of Jacquin, "Proces these writers do not suggest that Bartolo was 
not responsible for the penning of some version of the Processus. For example, see Gustav Roskoff, 
Geschichte des Teufels: Eine kulturhistorische Satanologie von den Anfangen bis ins 18. Jahrhundert 
(Leipzig, 1869; reprinted, Stuttgart, 1993), pp. 283-6. 

C.F. Hommel, Litteratura iuris, 2'"' ed. (Leipzig, 1779), quoted in Jacquin, "le Proces," 276. The first 
edition of 1761, however, is not as hostile, and in any event shows that Hommel's concern is with the 1611 
text, and that only because his focus is the historischer Prozessus juris of Jacob Ayrer, published in about 
1597 according to S,tmz\ng, popular en literatur, 278. Ayrer's work is essentially a German translation of 
the Processus Belial of Jacobus de Theramo, also contained in the 1611 edition. See also, Jeffrey Burton 
Russell, Lucifer. The Devil in the Middle Ages (Cornell, 1984), 86-87, note 50. Hommel's concern with the 
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Bethmann-Hollweg cited a passage from Summa de laudibus Christiferae Virginis, once 

attributed to Albert the Great, bearing certain similarities to the Processus literature: 

Likewise, that she (Mary) was unsurpassedly learned in the civil law and 
the statutes and decrees is demonstrated in this manner, for the wisdom of 
the advocate is manifest in three regards: first, that he obtains a favorable 
result before a wise and just judge; second, when confronted with a clever 
and adroit adversary; third, that he succeeds in a hopeless cause. But the 
most blessed Virgin, before the wisest of judges, the Lord, before the most 
determined of opponents, the Devil, in our hopeless cause procured the 
best of verdicts. 

[Item quod iura civilia et leges et decreta scivit in summo, probatur hoc 
modo. Sapientia advocati manifestatur in tribus: unum, quod obtineat 
omnia contra judicemjustum et sapientem; secundo, quod contra 
adversarium astutum et sagacem; tertio, quod in causa desperata. Sed 
beatissima Virgo contra judicem sapientissimum, Dominum, contra 
adversarium callidissimum, diabolum, in causa nostra desperata 
sententiam optatam obtinuit].^' 

The similarity between such passages from prominent medieval theologians and the 

Processus makes it easy to presume an early date of composition for the tract. As noted 

above, the Processus literature is erected upon an existing foundation of theological 

literature, to be reviewed and analyzed in the next chapter of this work. It is not 

surprising, therefore, that some version of this trial was occasionally published among the 

works of Irmocent III.'^ 

But if one pays attention to the message of the Processus Sathane, it is certain that 

the Processus could not have been written much before the early 1320s, since the or do, 

Bartolo version is to argue that Bartolo built upon a pre-existing basis, the archbishop of Spoleto built upon 
Bartolo, and Ayrer built on the archbishop. 

M.A. von Bethmann-Hollweg, Der Civilprozesz des gemeinen Rechts in geschichtlicher Entwicklung 
(Bonn, 1864-1874), VI, 245, n. 54, quoted in Jacquin, "le Proces," 275. Actually, De laudibus is now 
attributed to Richard of St. Laurence, although the best version remains in the B. Alberti Magni. .. opera 
omnia ed. A. and E. Borguet (Paris: Vives, 1890-00), 26:1-8411. See R.E. Kaske, Medieval Christian 
Literary Imagery: A Guide to Interpretation (Toronto, 1988), p. 143. 



the rules prescribing the due course of hearing, detailed in the treatise follows the 

expedited summary procedures authorized in the Clementine constitution, Saepe 

contingit, appended to those of the Council of Vienne (1311/12), and not issued by John 

XXII until 1317. At minimum, then, the Processus would postdate the tenure of Cino of 

Pistoia as assessor for Henry VII (1310), his academic activity at Bologna, and probably 

his subsequent entry into teaching at Siena (1321). In 1326, Cino began a four year 

teaching stint at Perugia, where a precocious Bartolo began reading law in 1327, 

subsequently obtaining his doctorate from Bologna in 1334. 

Indeed, the entire Processus is credible only from the standpoint of the recurrent 

theme of minimal due process, which while a subject of juristic thought for some twenty 

or thirty years preceding, was a topic of timely concern as a result of Henry VII's Ad 

reprimendum,]VLsXifymg the trial in absentia of Robert of Naples, and the Clementine 

responses, Pastoralis aura and Saepe contigit. Bartolo, one of the few civilians to write a 

commentary on Ad reprimendum, squarely aligned himself with the Clementine 

constitutions, as well as being among the first jurists to cite civil and canon law with 

equal authority.'^ Conceding that certain procedural niceties could be eliminated in the 

trial of a cause, as authorized by the phrase ''sine strepitu et figura iudicif\ he 

nonetheless maintained that any judge was bound to fulfill the minimum requirements of 

the law of nations and natural reason. While particular forms of action were of legislative 

Jacquin, "le Proces," 273. 
" Kenneth Pennington, The Prince and the Law 1200-1600. Sovereignty and Rights in the Western Legal 
Tradition. (Berkeley, 1993), 196-200; on the issue of Bartolo as first in a line of jurists culminating in 
recognition of the degree utriusque as gold-standard, see generally, Cecil N. Sidney Woolf, Bartolus of 
Sassoferrato: His Position in the History of Medieval Political Thought (Cambridge, 1913). 
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creation, the right to petition was fundamental to natural equity, as were notice, 

opportunity to be heard, exceptions, delays and proofs. 

In short, there is no chronological reason to doubt the characterization of the 

Processus, both by publishers and nineteenth-century French scholars, as a heuristic 

device illustrating current courtroom practice for the edification of law students in North 

Italy,whether or not specifically of Bartolo. Vinogradoff^' reached the same 

conclusion, although he confused the Processus Sathane and the Processus Belial, a 

largely theological text inspired by the courtroom drama of the Processus Sathane, 

composed by Jacobus de Theramo (Ancharano) in 1382, and hence lying chronologically 

between the Processus Sathane, which for convenience is referred to in this work simply 

as "the Processus", and a redaction made circa 1400, which we discuss in Chapter Four " 

Processus Redactus'\ Moreover, the Processus manifests a pedagogical concern to create 

a "true philosophy". Glimmers of all four of the traits Kelley once ascribed to the mos 

italicus, that is, the Italian school or style of jurisprudence, are evident in this tableau; a 

methodological concern for history and first causes; a formalism, centered on legal 

subjectivity; a systematic attempt to comprehend and order human nature and experience 

through equity and interpretation; and a general deference to Romanist tradition and 

authority. 

Charles Aubertin, Histoire de la Langue et de la Litt&ature Frangaises au Moyen Age, 2 vols. (Paris, 
1876-1878), 2:476; R. Delachenal, Histoire des Avocats auparlement de Paris 1300-1600 (Paris, 1885), 
315-316. In fact, one may trace this credulous and less critical attitude toward the text to the preceding 
century. For example, see M. Terrasson, Mdanges d'histoire, de Litterature, de Jurisprudence Litt&aire, 
de Critique, etc. (Paris, 1768), 161-172. 

Paul Vinogradoff, Roman Law in Medieval Europe (Oxford, 1929), 128-30. 
Donald R. Kelley, "Civil Science in the Renaissance: Jurisprudence in the Italian Manner:, in The 

Historical Journal (1979) 22:777-794, 784. 



Accordingly, Chapter Tliree will analyze how the drama serves the classroom as a 

sample of courtroom technique. The skit introduces various legal topics, communicates 

certain positions on issues of contemporary concern, and imbues the student with certain 

quasi-professional values, including the relationship among truth, reason and rhetorical 

gesture. In this sense, the Processus is both exemplar and exemplum, a monument of 

both education and socialization. On the one hand, it acquaints the novice with rules of 

procedure and forms of pleading; on the other, it exalts the lawyer's role by providing a 

moral basis for courtroom antics. 

This emphasis on procedure does not undercut the formulation and 

communication of substantive legal principles. Rather, this drama displays a dominant 

tendency in late thirteenth-century and fourteenth-century legal scholarship: an emphasis 

on procedure in all aspects of teaching and writing. The same trend appears in English 

practice, and manifests a certain ossification of the common law in the reign of Edward I, 

visible not only in the larger treatises of Fleta and Britton, but in the vast literature of 

shorter tracts such as the Hengham Summae. However, the continent manifests similar 

development in the emphasis of both legists and canonists,^"^ as doctrine takes a 

secondary position to practice, and more and more, to use Maine's famous phrase, the 

25 substantive law is "gradually secreted in the interstices of procedure." As a device of 

legal education, the Processus Sathane should be read within this pan-European context. 

H.D. Hazeltine, "Hengham's Place in Legal Literature", preface to Radulphi de Hengham Summae, ed. 
William Huse Dunham, Jr. (Cambridge, 1932), xi-xvi. 

Ibid. See also, Savigny and Bethmann-Holweg, De Civilprozesz 

Early Law and Custom (London, 1883), 389. 



Read within this larger context, the Processus must accomplish its goals in a 

manner acceptable from a rhetorical perspective. I would argue that the unadorned text 

alleged here to be the Urtext succeeds in persuasive appeal, whereas the several later 

versions, although perhaps more delightful from a literary standpoint, fail. A brief initial 

synopsis of the 1505 edition^^, unconvoluted by the legal citations of the manuscripts, 

and in which form many readers of the early printed editions would have encountered the 

text, will perhaps illuminate this point. 

Following a brief recounting of humanity's fall, the tableau joins Satan's ongoing 

efforts to return the human race to what he contends is its pristine estate of servitude to 

him. In council, the denizens of Hell determine that the best course for asserting their 

alleged "rights" is to appoint one particularly astute demon as procurator to bring a 

petition before the judgment seat of Christ. Armed with his letters, the infernal lawyer 

proceeds to the court of Christ, where having submitted his briefs, he seeks issuance of a 

citation commanding humankind to respond on a date certain, and requesting that the 

process be returnable on the day after the morrow. Christ rejects this maneuver, 

reminding the lawyer from hell that where there is no agreement on a date for 

appearance, and the defendant is a long way from the Court where he is to appear, it rests 

with the discretion of the court to set a date giving the party summonsed adequate time to 

appear and defend. He therefore sets the date for Good Friday following, to which the 

demon objects that business transacted on such a day would not be recognized as lawfLil. 

Modus Legendi abbreviaturas in utroque Jure: Tractatus Judiciorum Bartholi legum doctoris; Tractatus 
Renuntiationum beneficiorum in publicis instrumentis; Processus Sathane infernalis contra genus 
humanum; Ars notariatus. Cologne, 1505. 



Christ, however, reminds him that this is legislative enactment, and since he made the 

law, he may depart from or dispense with it (1505, quire [B8v]). 

The attorney for Satan appears on the day set, and despite his best efforts to have 

his matter called, he is kept waiting until sundown. With the case at bar and no one 

appearing on behalf of defendant humanity, the demon maintains that humankind has 

been proven contumacious. When Christ reminds him that judgments of 

excommunication should not be hastily issued, the procurator demands that the 

defendant's default be perpetuated in writing (1505, quire Clr). Despite the demon's 

laments on the decline of justice, Christ determines that it is within his equitable 

jurisdiction to continue the matter. Meanwhile, a great lament goes up throughout heaven 

as to the fate of humanity if no representation be found. 

These occurrences reach the ears of the Virgin Mary, and at the hearing the next 

day, when the demon lawyer seeks his default, Mary asserts herself as advocate for 

humankind. The plaintiffs attorney strenuously objects, first based upon Mary's 

relationship to the judge, and second, because women are barred from the office of 

advocacy (1505, quire C2r). But Mary cites the plenitude of exceptions contained within 

the Decrees, the Decretals and the Pandects, alleging that her maternal relationship to 

humanity, as well as her own human lineage, justifies her representation of the class 

(1505, quire C2v). 
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Be that as it may, responds the demon, he is entitled to immediate interdictory^^ 

rehef in the form of a return to peaceful and quiet possession of his property spoliated by 

Christ, namely humankind, pursuant to the decretals on restitution, which excludes the 

defendant's right to be heard (1505, quire C3r). Nonsense, says Mary, for restitution 

ought not be made to those in possession by force, fraud^^ or precarium, but rather where 

good faith and clear title are demonstrated; and Satan never possessed humanity, nor did 

he ever have good faith or prescriptive right. His claim derives from the devil's 

wrongfully detaining humankind in death's dark prison, whence restitution will not lie. 

Not true, says the demon. He alleges a prior decree entitling him to possession, 

and proceeds to read from Genesis and the story of the Fall (1505, quire C3v). Retorts 

Mary; "now he has raised the head and hidden the tail contrary to law." She proceeds to 

allege Satan's complicity in the Fall by telling Adam and Eve not that they "would surely 

die", but only that they "would have knowledge of good and evil like God". On account 

The terms "interdictory" and "interlocutory", particularly with regard to their Latin cognates, require 
some comment. "Interlocutory" refers to an interim, i.e., provisional or preliminary, order which is not final 
and does not determine the suit, at least technically insofar as something nonministerial in nature remains to 
be done. Nonetheless, in practice an interlocutory decree, for example, may determine the equities of the 
action. "Interdictory" originally referred to a prohibitory, restorative or exhibitory decree issued by the 
praetor himself in a summary procedure. In principle, these interdicts were what today would be labelled 
"interlocutory". For example, interdictory relief could be used in many cases to regain possession of 
property, without any actual determination of ownership as would be the case in petitory actions. 

Usually translated, force, stealth {clam), or precaria. Unfortunately, "stealth" has lost some of its meaning 
as a modem legal concept, due to its association with "stealing", which has become almost synonymous 
with "theft" (furtum), and even robbery (Jatrocinum). However, I would argue that these terms can, and 
should, be differentiated on the basis of the wrongfiil conduct emphasized in each: occultus for clam, 
raptus for furtum, vis for latrocinium. That suggests that clam in modem parlance and legal usage might be 
defined "fraud", distinguishable from dolus, in that the latter involves an artifice or device, and clam 
typically does not. Another way of distinguishing between clam and dolus is that the fraud included in clam 
is fraud in the inception, deceiving the defrauded party into doing something other than what he thinks he is 
doing, while that in dolus usually involves fraud in the inducement, where the fraud goes to the 
consideration promised the defrauded party. Mary, of course, is pushing the meaning of clam to include the 



of that fraud, he should bear the loss. But the demon counters that according to legal 

principle, humankind must be punished officio judicis, on account of justice and equity, 

lest crime go unpunished. 

Mary immediately notes that the demon had his choice of remedies and was now 

attempting to change his cause of action (1505, quire C4r). Furthermore, where there is 

recourse to ordinary procedures, a party is not entitled to rely on extraordinary relief. 

Satan seeks restitution, an ordinary remedy, based upon a private interlocutory order from 

which there was no appeal. Thus, the demon's demand transcends the res judicata, 

necessitating the dismissal of his entire case. 

At this point, to emphasize her argument further, Mary resorts to pathos, falling 

on her knees, and tearing open her robes to expose her breasts, reminding Christ of his 

filial obligations. But Satan suggests that flesh and blood cannot reveal the truth of his 

claim, but rather points the judge to those passages of scripture which denominate Satan 

"the lord of this world", and demands that Christ not nullify the scriptures (1505, quire 

C4v). He then proposes that an accord be entered, dividing humanity into the good and 

the evil, and Christ will be lord of the good, and he, lord of the wicked. Christ is about to 

assent, when the virgin interjects that this distribution had already been considered when 

her son was on the cross and descended into Hell, and led out its captives, and no appeal 

had been taken then (1505, quire C5r). (As Hebrews 2:14-15 reads: utper mortem 

destrueret eum qui habebat mortis imperium id est diabolum et liberaret eos qui timore 

mortis per totam vitam obnoxii erant servituti.) The demon, however, insists that his 

latter, ignoring also the fact that humanity received just what it bargained for: a knowledge of good and 
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proposed scrutiny of the human race is justified, first by the example of the fallen angels, 

who though having no precept, that is, having received no positive command, were 

condemned ad infinitum, and second, by God's own commandment to Adam and Eve. 

Mary responds, however, that the angels required no precept, for their knowledge 

was inherent, and therefore they sinned knowingly. Humanity, however, is infirm, and 

infirmity, rather than malice, was the cause of its sin. Thus humankind requires definite 

precepts. Besides lacking the certainty inherent in the angels, humans are weighed down 

in nature by the body. Hence, in the person of Eve, humankind responded to Satan in the 

garden only "perhaps we shall die" (1505, C5v). Besides, why did Satan not seek an 

interlocutory order at the outset? The fact remains, however, according to Satan, that 

mankind has sirmed. But, insists Mary, the demon reasons from false premises. He has 

distorted his version of the origins of the dispute, and therefore, all his conclusions are 

necessarily to be rejected. He should not even be heard in the courts of heaven. To this, 

the demon offers to leave, and let it be seen what type of justice heaven offers (1505, 

quire C6r). The judge, concerned with preserving the natural rights even of Satan, 

cautions his mother to allow the demon his say, though the two attorneys continue their 

personal attacks and counter-charges. 

Finally, Mary advances the irrebuttable argument that whereas God created 

humankind to be the heir to life eternal, as promised to Abraham and Sarah, if humanity 

were to be condemned entirely, it would mean that God had created the genus in vain 

(1505, quire C7r). But says the demon, either all things were wisely created, or the 

evil. 
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demons themselves were unjustly condemned. Not so, according to Mary, for if an entire 

chorus of angels were to be condemned, nine more would remain, whereas humanity 

itself could not logically be condemned without offense to the omniscience of God. With 

this final point, judgment is entered dismissing the complaint and the demon is sent 

packing his papers back to hell. 

Several over-arching characteristics of this text deserve special prospective 

emphasis, because in varying degrees, they become lost in later editions drawing on other 

branches of the manuscript tradition. The first is the manifest concern for the requisites of 

minimal due process discussed in the Clementine decrees. So tied are these to natural 

reason, that their precepts implicity bind Christ himself to their standards. Thus, Satan 

must be afforded his right of petition, humanity must be afforded notice, but at the nod of 

Christ the Legislator this business may be transacted on a Good Friday. Similarly, at the 

end of the Processus, we see the parties arguing that God cannot judge twice, for this 

would offend what the Italian jurists also considered a fundamental canon of natural 

reason, that no one be judged twice for the same offense. Indeed, as Pennington has 

noted, Bartolo specifically so stated in his commentary on Ad reprimendum: 

Item an poterit opponi exceptio rei indicate vel finite ad impediendum 
processum. Respondeo sic, qui de iure naturali est ne iudicetur bis in 
idipsum.^^ 

Amusingly enough, this touchstone principle of law may have arisen not through sound 

juristic reasoning, nor through legal accretion, but as a consequence of the misrendition 

of Nahum 1.9 by the Septuagint, which translated into Latin reads; Neque enim bis in 

Pennington, The Prince and the Law, p. 200, n. 171. 



idipsum iudicat Deus. In the Vulgate, this verse commonly appears; quid cogitatis contra 

Dominum conswnmationem ipse faciet non consurget duplex tribulatio. There is a 

significant difference between not being punished twice for the same offense, and not 

being judged twice for the same offense, as any acquitted defendant is sure to know. 

However, Gratian adopted the phraseology of the Septuagint, which becomes such a key 

issue for Becket in his objections to the Constitutions of Clarendon.^® 

The second critical argument of the text is that the intent of the legislator must be 

effectuated. In fact, the entire substance of the drama rises and falls on this point. While 

Mary's arguments are not infrequently bettered by the demon procurator, the ultimate 

point is that God could not have intended the entire human race to perish, or he would 

never have created it in the first place. If I may phrase it in terms hopefully not too Arian, 

Christ the judge must afford deference to the intent of God the legislator. However, this 

argument disappears in the subsequent versions, replaced by far less logically satisfying 

arguments, which will be discussed in the fourth chapter. 

The third noteworthy aspect of the text is a characteristic concern with human free 

will, which was the essence of the fourteenth-century school of jurisprudence called "the 

mos italicus'". Here we see an early formulation of the notion of law as civil science, a 

theme of the mos italicus, and expressed most clearly by Baldus, the renowned student of 

Bartolo, who portrayed positive law as the bridge between nature and free will, limiting 

-11 

for the sake of equity and justice the latter, lest it descend to the former This principle is 

In particular, see Gratian's use in Dist. 3, De pen. cc. 39-44; on the use of this doctrine by Becket, see 
Pollock and Maitland, The History of English Law Before the Time of Edward I, Ed. (Cambridge, 
1898), Vol. 1:448-9. 

Kelley, "Civil Science", 783. 



illustrated by our text. On one hand, humanity, unlike nature itself which is governed by 

the heavens, is possessed of free will and at liberty to obey or disobey God; on the other, 

dispossessed of certainty and by nature burdened with corporeity, the race inevitably 

devolves to its baser instincts absent intervening limitation. Accordingly, preceptual laws, 

that is, positive dictates, alone can prohibit or limit human will from descending to the 

bounds of its corporeal appetites. 

Unlike most Processus literature, these texts do not oppose Satan and Christ. 

Rather, the demon proceeds against humankind directly, implying that humanity is sui 

juris, in its own right and capacity, rather than a possession of either God or the Devil. In 

this specific class of texts, the disposition of the trial itself determines only that Satan has 

no preexisting claim to possess humankind as a whole by reason of the Fall, and that 

ultimately some of humanity must be saved since God does not exercise his creative 

powers in vain. The neo-Pelagian implication is that loosed from the bonds of original 

sin, humankind is truly free to determine its own fate, both collectively in the here and 

now, and personally in the hereafter. 

However, while this is clear in the Processus, the subsequent versions 

considerably obscure the point, occasionally making it sound as if the alternatives were 

possession by Satan or possession by Christ, a tendency also characteristic of the earlier 

theological literature. Little wonder, then, that examining these editions, Roediger and 

others felt that the suit was misjoined, and should have been brought not against 

humanity, but against Christ. The significance of these alterations will be considered in 

the fourth chapter. 
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Of equal import with the topics themselves, however, are the differences in style 

and substance of argumentation between the two attorneys within the dialectic of the 

courtroom. While Satan sophistically resorts to valid arguments {bene sequitur), Mary 

pursues the various topics from the standpoint of antecedents and consequences in the 

pursuit of the sort of "deeper" truth espoused by Bartolo and the mos italicus. It is with 

regard to the relationship between a full knowledge of the dispute and Mary's 

overwhelming sincerity that Bartolo develops the implicit correspondence between 

reason and rhetoric, transcending mere persuasion. True, when Mary tears open her robe, 

it is to emphasize the filial relationship; but it also reveals her state of mind without 

which pathos is meaningless. Truth is not scientia alone, but must be coupled with 

sinceritas. Justice requires sinceritas not only in the sense of honesty, but also in the 

original sense of integrity or wholeness. Therein Bartolo anticipates the emerging form of 

what Trinkaus once labelled a humanist "counter-nominalism". Lorenzo Valla in the 

fifteenth century defined this new approach in his Repastinatio dialecticae et 

philosophiae: 

There is no investigation of truth before a controversy concerning the matter is 
bom. Hence, truth is the knowledge of the matter of controversy, falsity indeed a 
lack of knowledge of the same, truth or falsity being a kind of prudence or 
imprudence, wisdom or folly. Or we say truth is on the one hand knowledge of 
the mind concerning some matter, on the other, the signification of speech derived 
from knowledge of the mind. For I wish speech to be judged in two ways: first, 
whether one speaks factually when he speaks as he feels; in the other, whether 
one declares what he feels or whether something different by simulation or 
dissimulation. And thus there will be a double kind of falsehood in speaking, the 

Charles Trinkaus, In Our Image and Likeness. Humanity and Divinity in Italian Humanist Thought, 2 
vols. (Chicago, 1970), 1:152. 



one out of ignorance, the other out of mahce, the one imprudence, the other 
injustice.^^ 

Thus gestures, acting, and emotions may convey either truth or dissimulation. Here, then, 

is the common ground of reason and rhetoric, so dear to the hearts of humanists like 

Bruni, advocates of civic liberty and justice founded on equity, who were more 

concerned with the ends for which one speaks than with formal validity. 

This last point brings us to Mary, and by implication, the good advocate, not 

merely as ^'procurator'' but as ''propugnator", as the "legal knight" of the glossa 

ordinaria, the "champion" in the lists of justice. Here the Virgin appears in her fiill 

androgenous glory as co-redemptor, even as advocate, as she seeks to redeem or deliver 

humankind on trial, and set the race back on the path of righteousness. The advocate 

fulfills this function by bringing forward all that touches upon a cause. For the mas 

italicus, however, "relevance" is conceived in the broader sense of everything touching 

upon the subject matter, physically or metaphysically. It ranges from Humanity's innate 

weakness, which even absent malice, would debase the race to the nethermost limits of 

nature, to humankind's teleological role as heir to eternal life, which despite its 

corporeality, would exalt the genus above all creatures. Having borne Christ who is 

justice itself, yet being human herself, Mary qualifies uniquely to fulfill this fimction in 

the court of Christ. Likewise, the mos italicus requires the professional jurist to assure 

humanity of its patrimony by mediating between its nature and its will, justifying its 

"Nec ante veri inquisitio quam rei controversia nascitur. Itaque Veritas est notitia rei controversae, falsitas 
vero eiusdem inscitia, quae est species prudentiae aut imprudentiae seu sapientiae aut insipientiae. Seu 
dicamus Veritas est turn notitia animi de aliqua re, turn orationis ex notitia animi profecta significatio. Nam 
orationem duobus modies accipi volo; uno an quis verum loquator quum ita loquatur ut sentit, altero an 
quod sentit proloquatur, an diversum per simulationem dissimulationemue. Ideoque duplex erit in oratione 



acceptability for civil society, just as Mary justifies humankind for its place in the 

celestial kingdom. Bartolo would remind the student that although humanity is vested 

with a certain dignity while still in its infirmity, this dignity is realized in the world only 

when the lawyer is its guarantor. In this respect, it bears certain similarities with the 

subsequent Processus Belial, attributed to Jacob of Theramo, and the other major 

representatives of the Processus genre. 

While theologians and lawyers had professional postures regarding the Processus, 

the public at large adopted the text for its entertainment value, largely at the expense of 

the legal profession. The final chapters of this work will be concerned with the popular 

fortunes of the Processus literature, which found itself not merely translated into the 

vemacular, but often considerably transformed according to a common understanding 

both of theological issues and legal procedures. The fact that these texts are not only built 

upon theological arguments, but were themselves popularized, affords a unique 

opportunity to consider matters of high theology from the standpoint of competing 

paradigms, the polyvocality advocated by Baldwin.^'^ 

And while lawyers were not infrequently churchmen, Gerson's plea that good 

lawyers first be good theologians was an unrealistic expectation from the outset. The two 

professional fields were based upon different paradigms, which at various times 

competed for domination of church and society, each emphasizing its own texts and 

techniques. One need only remember Dante's observation; 

mendacium, illud ex ignorantia, hoc ex malitia, illud imprudentiae, hoc iniustitiae." Unfortunately, 
Trinkaus's translation misses the polarity Valla intends. 

John W. Baldwin, The Language of Sex. Five Voices from Northern France around 1200 (Chicago, 
1994), p. xxii. 



Per questo I'Evangelio e i Dottor magni 
Son derelitti, e solo ai Decretali 
si studia si che pare ai lor vivagni. 

A questo intende il papa e i cardinale. . . . 

For this the Evangel and great doctors 
have been foresaken, and only the Decretals 
are so studied that their margins show it. 

On these are the Pope and cardinals intent. . . . 

So goes the familiar lament from the 9"^ canto of Paradise, lines 133-136. 

It is fair to say that from the time Gratian, embarrassed at the sorry and chaotic 

state of the canons compared to the magisterial order of Justinian's corpus, determined to 

set forth a concordance of discordant canons, the church could never be the same. Almost 

immediately a school of Decretists grew up to be supplemented after 1190 by the 

Decretalists. Indeed, after 1190, most significant Popes of the period were canonists, 

including Innocent III, although there is debate regarding his precise background, and his 

two successors, Honorius III and Gregory IX, covering some 43 years, as well as 

Innocent IV (1243-1254) and Boniface VIII (1294-1304). In fact, any churchman with 

ambition was well-advised to foster a familiarity with canon law. 

Little wonder, then, that Innocent III describes jurists as a privileged class within 

the church,^^ or Joannes Teutonicus asserts in the standard gloss that advocates were 

entitled to be treated as knights,^^ or Giovanni d'Andrea claims that law professors with 

20 years teaching experience ranked as counts.^^ Obviously, the injunctions of Second 

X 5.7.12 (1199), cited in James A. Brundage, Medieval Canon Xaw (London, 1995), 68. 
Glos. ord. to C. 23 Iq. Ic. 5, v. Militiae, cited in Brundage, Canon Law, 69. 
Glos. ord. to VI 3.12.4 v. castrense, cited in Brundage, Canon Law, 69. 
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T O  

Lateran (1139) against clerical practice at least of civil advocacy for profit, intended to 

stem the number of monks and regular clergy abandoning their posts to engage in the 

lucrative practices of law and medicine, proved less than successful in light of the 

developments in canon law. Nearly two hundred years later, Pierre Dubois^^ was still 

lamenting the desertion of philosophy and divinity by young scholars eager for the course 

in law. And what was true in the Church was equally true in the civil sphere, thanks to 

monarchs like Philip the Fair, who eagerly staffed their administrations with the finest 

legal minds they could recruit. 

Despite their wealth and power, lawyers, canonist and legist, were viewed with 

suspicion and even contempt. Himself a student of Bologna, Peter of Blois complained in 

the late twelfth century that "No one simultaneously can plead and pray, demand and 

prosecute, engage in the ministry of Christ and the occupation of an advocate, lest, while 

hurrying in opposite directions, he get nowhere at all.""^*^ And while advising a young 

cleric on whether to concentrate his studies in theology or canon law, conceding that law 

has its uses and its knowledge, he noted that the venality of practitioners leads to 

multitudinous social ills. Indeed, he concludes, "Law ... is a shameless science, for it is 

trade in the manner of a prostitute, and for sale; and whoever by studying has assembled 

Prava autem consuetudo, prout accepimus, et detestabilis inolevit, quoniam monachi et regulares 
canonici post susceptum habitum et professionem factam, spreta beatorum magistrorum Benedict! et 
Augustini regula, leges temporales et medicinam gratia lucri temporalis addiscunt. Avaritiae namque 
flammis accensi, se patronos causarum faciunt; et cum psalmodiae et hymnis vacare debeant, gloriosae 
vocis confisi munimine, allegationum suarum varietate iustum et iniustum, fas nefasque confundunt. 
Attestantur vero imperiales constitutiones, absurdum immo et opprobrium esse clericis, si peritos se velint 
disceptationum esse forensium. Huiusmodi temeratores graviter feriendos, apostolica auctoritate 
decernimus. Canon 9, Tanner, 198-99. Also, Council of Clermont (1130), canon 5 (Mansi 21, 438-439); 
council of Rheims (1131), canon 6 (Mansi 21, 459). 

De reciiperatione Terrae Sanctae, ed. Charles V. Langlois (Paris, 1891), no. 29, 22-23. 



at the market of vanity, venally and shamelessly will prepare for a vile transaction.""" 

Great preachers like Jacques de Vitry echoed this refrain: "Shamelessly, the purchased 

tongue defends miserable defendants. Who puts forward their members for sale is a 

prostitute. And these expose for sale the most worthy member by which God is praised, 

just as a prostitute exposes for sale her foul member.""^^ Meanwhile, vernacular poets 

were no kinder to canonists than legists, if they could distinguish them at all.'^^ 

Admittedly, many theologians were somewhat more charitable than either 

preachers or the public at large. Nevertheless, Albert the Great commented that the 

decretists were unable to refute a single objection that they made,'^"' and his pupil, Thomas 

Aquinas, rejected a juridical interpretation of a decretal, conceding that some jurists 

ignorantly say the opposite.''^ Roger Bacon lamented that "in the Church of God, a jurist, 

even if he only has a smattering of civil law and knows nothing of canon law, is more 

highly praised than a master of theology.""^^ And William of Ockham, himself no novice 

in questions of canon law, left no holds barred: "Moreover, I especially want you to know 

Nemo simul potest precari et orare, petere et postulare, exercere Christi ministerium et officium advocati, 
ne, dum in utroque festinat, neutrum bene peragat. Peter of Blois, Epistola XXVI, PL CCVII, cc. 91-92. 

Legum vero scientia impudica est, qui meretricio more quaestuaria est, et marcalis; et quidquid studendo 
congregavit ad nundinas vanitatis, vili contractu venaliter et impudenter exponit. Epistola CXL, P.L. 
CCVII, C.417. 

Turpe reos empta miseros defendet lingua. Meretrix qui quidem est membra sua venalia exponent. Et isti 
membrum dignissimum quo deus laudatur venale exponunt, quasi meretrix membram turpitudinem venale 
exponant." Jacques de Vitry, Ad indices et advocatos, Paris, B.N. Lat. 17509, f. 35v. 

The shorter examples of the anti-legal genre are numerous. Among the more prominent longer works are 
Guiot de Provins, La Bible de Guiot, Oeuvres, ed. John Orr (Machester-Paris, 1915), 10-93, and the 
anonymous Dit des Avocats, ed. Gaston Raynaud, in Romania (1883) 12:214-219. 
'''* Decretistae nescient unam obiectionem solvere quam facient. Comm. in libr. sent^ IV d. 27, 21, cited by 
Lagarde, La naissance de I'esprit laique au declin du moyen age, 5 vols. (Louvain, 1956-63), 2:333, n. 84, 
and G.H.M. Posthumus Meyjes, Jean Gerson - Apostle of Unity. His Church Politics and Ecclesiology 
(Leiden, 1999), 214, n. 18. 
*^ . . . licet quidam iuristae ignoranter contrarium dicant^ S.th. liallae q.88 a. 11 c. Cited in Posthumus 
Meyjes, Jea« Geriow, 214, n. 19. 
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that in their hearts, theological authors in modern times exceedingly despise canonists as 

stupid, presumptuous, thoughtless, dishonest, deceptive, quibblers and ignorant."'^' 

Indeed, there was something to be said for Bacon's complaint that while once the 

curia was ruled by God's wisdom, now it had been ruined by legal pronouncements 

48 derived from heathen emperors. In order to practice their methods, academic lawyers 

required authoritative texts, or those, to use the phrase of the great fourteenth-century 

jurist, Baldus, previously introduced as student of Bartolo, in which "doctors of law may 

not allege error." For legists, these were the Justinianic corpus, for canonists, the Decrees 

and Decretals, and both for degrees utriusque, an ever more popular course of study after 

the mid-thirteenth century. Little wonder then, that in search of a counterpart to the 

Roman emperors as authoritative law-givers, there was a tendency, particularly among 

the decretalists, to look to notions of papal plenitudo potestatis, and to blur the 

distinctions between divine, natural and human law, a particular bugaboo of theologians, 

who uniformly insisted that canon law, insofar as it was a science at all, must be 

subordinated to theology. On the other hand, following Azo, the development of 

canonical interpretation by the commentators ultimately allowed Zabarella at Constance 

to argue, with a straight face, that since the power was held by the Pope as head of a 

corporation, his plenitudo potestatis was a limited, derivative and revocable authority. In 

Opus tertium, ed. Brewer, 85-6, cited in Lagarde, Le naissance, 2:143-53; Posthumus Meyjes, Jean 
Gerson, 215, n. 22. 

Imprimis autem volo te scire, quod auctores theologi moderni temporis canonistas, tamquam non 
intelligentes, praesumptuosos, temerarios, fallaces, deceptores, cavillatores et ignaros in cordibus suis valde 
despiciunt. Dialogus I, 1, 3, ed. Goldast, Monorchia, 398-957, 401, cited in Posthumus Meyjes, 217, n. 33. 
''' Opus tertium, see note 42, supra. 
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short, as Tierney has demonstrated,'^^ almost any canonical doctrine could be interpreted 

to support any of multiple outcomes. One of the great faults in the canonists' repertory 

could also be an asset. 

Nevertheless, the conflict between the desires of theologians for absolute 

arguments and that of jurists for relative is reflected as well in their respective 

understandings of the atonement. The theologian seeks to know the unchanging Logos, 

the jurist deals with the vagaries of human existence. The diverging subject matter of 

theology and law are inclined to subsume in their respective approaches to the atonement 

their differing views of the relation between human and divine, with a myriad of 

implications for praxis. Yet, when translated into popular cultural terms, what emerges 

from these varying paradigms can be considered neither "spiritual" nor "legalistic", but 

more nearly on one hand, what Erasmus would consider at best "superstitious", and on 

the other, part of what emerged as a pan-European theatricism, entailing simultaneously a 

fascination with mimesis and a distrust of the "representational" noted by Derrida in his 

discussions of Rousseau.^*^ The dramatic offshoot of this synthesis manifests a popular 

understanding of practical rhetoric diametrically opposed to the spirit Valla sought to 

encourage. And while various scholars have touched upon the relevance of the Processus 

to one or more aspects of these wider social dimensions^', they have failed to note the 

Brian Tierney, Foundations of the Conciliar Theory The Contributions of the Medieval Canonists from 
Gratian to the Great Schism. Enlarged New Edition (Leiden, 1998), pp. 199-214. 

Jacques Derrida, Of Grammatology, corrected edition, trans. Gayatri Chakravorty Spivak (Baltimore, 
1997 [1967]), 305 et seq. 

Russell, Lucifer, pp. 85-87; Jody Enders, Rhetoric and the Origins of Medieval Drama (Ithaca, 1992), pp. 
222-233. In fact, Enders does not connect the French text with its Latin original, and while she wishes to 
argue the origins of French dramatic tradition in the rhetoric of the courtroom, she fails to note that one of 
her texts not merely depicts a legal contest, but has its origins in the law itself, not merely its mimesis. 
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pre-existing intellectual foundations of the texts or the transmutation of the texts from 

theological to legal to popular literature, and the corresponding metamorphosis of the text 

itself 
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CHAPTER TWO 

HISTORICAL PRECEDENTS FOR THE PROCESSUS SATHANE 

The Processus Sathane is descended from the fictive debates between Satan and 

Jesus over the fate of humanity designed to illustrate theological discourse concerning the 

nature of redemption and Christ's harrowing of hell. Such dialogues seem to have gained 

popularity as early as the mid-twelfth century, making them contemporary with the 

growth of both civil and canon law. An examination of these precursors demonstrates 

both the continuity of the literary device and the synthetic quality of the juristic product 

built upon earlier theological invention. Toward such end, this chapter will first seek to 

understand the scope and nature of Christian debate regarding the atonement, and based 

upon parameters suggested by the substance of those controversies, to then devise a 

quasi-Weberian typology defining the boundaries of orthodoxy. That taxonomy will 

permit better analysis of the early theological forms of the trials of Satan. 

REDEMPTION THEOLOGY 

The cradle of the Processus literature lies primarily in theological discourse 

regarding the atonement, and secondarily, in discussion of Christ's harrowing of hell. The 

catabasis, or descent to the netherworld, is relevant both to understanding the universality 

or limitation of Christ's atoning sacrifice and to comprehending Christ's victory in terms 

of a larger plan or design encompassing humanity's, or at least part of humanity's, 

redemption. 
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Indeed, the issue of Christ's descent remains controversial, though contained in 

the creeds accepted by most Christian denominations. Recently, Martin Connell' argued 

that the only account of the descent occurs in I Peter 3:18-22, which reads in the King 

James Version: 

For Christ also hath once suffered for sins, the just for the unjust, that he 
might bring us to God, being put to death in the flesh, but quickened by 
the Spirit: By Which also he went and preached unto the spirits in prison; 
which sometime were disobedient, when once the longsuffering of God 
waited in the days of Noah, while the ark was a preparing, wherein few, 
that is, eight souls were saved by water. The like figure whereunto even 
baptism doth also now save us (not the putting away of the filth of the 
flesh, but the answer of a good conscience toward God,) by the 
resurrection of Jesus Christ: Who is gone into heaven, and is on the right 
hand of God; angels and authorities and powers being made subject unto 
him. 

Those who suppose this passage to describe Jesus' descent understand "prison" to 

refer to Hades or Sheol. Certainly this passage is fundamental to Aquinas' second 

response to the question posed in S.T. Ill: Q. LII, Art. I, ''Utrum fuerit conveniens, 

Christum ad infernum descendere", that is, whether it was fitting for Christ to descend 

into Hades: 

To the second argument it should be said that, since the Passion of 
Christ was in the nature of an opportunity for all humanity to be saved, as 
much the living as the dead, so that opportunity of the whole is extended 
to individual instances through particular means; whence just as the worth 
of Christ's passion is proffered to the living through the sacraments 
representing the passion to us, so even was it extended to the dead through 
Christ's descent into the netherworld: on account of which Zacharia 9 
clearly says that he shall lead forth prisoners from the pit in the testament 
in his blood, that is, through the power of his passion. 

' Martin F. Connell, "Descensus Christi ad Inferos: Christ's Descent to the Dead," Theological Studies, 62 
(2001), 262-82. 
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[Ad Secundum dicendum, quod passio Christi fuit quasi quaedam 
causa universalis humanae salutis, tarn vivorum, quam mortuorum, causa 
autem universalis applicator ad singulares effectus per aliquid speciale; 
unde sicut virtus passionis Christi applicator viventibus per sacramenta 
configurantia nos passioni Christi. ita etiam applicata est mortuis per 
descensum Christi ad inferos: propter quod signanter dicitur Zachar. 9. 
quod educit victos de lacu in sanguine testamenti sui, idest per virtutem 
passionis suae.] 

However, perhaps more cited by medieval authors in support for the descent is Ephesians 

4:8-10: 

Wherefore, he saith. When he ascended up on high, he led captivity 
captive, and gave gifts unto men. (Now that he ascended, what is it but 
that he also descended first into the lower parts of the earth? He that 
descended is the same also that ascended up far above all heavens, that he 
might fill all things. 

[Proper quod dicit ascendens in altum captivam duxit captivitatem dedit 
dona hominibus quod autem ascendit quid est nisi quia et descendit 
primum in inferiores partes terrae; qui descendit ipse est et qui ascendit 
super omnes caelos ut impleret omnia.] 

Those interpreting this passage as describing the descent equate ''inferiores partes terrae" 

and inferi": the Underworld, Hades, the place of the dead. They further interpret 

''captivam duxit captivitatem'' to mean that Christ led forth at least the blessed dead, and 

indeed, the passage is sometimes translated or paraphrased as "Christ led forth many 

captives." 

Of course, neither passage is without alternative interpretation. For example, in 

his sermons on Ephesians, Calvin denied the orthodoxy of interpreting the foregoing 

passage as describing Christ's descent to Hell. For him, "captivam duxit captivitatem" 

merely referred to Christ overcoming death itself. In the fourth century, differences of 

opinion on the catabasis not infrequently led to accusations of heresy. Philastrius of 
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Brescia (d.c. 397), sometimes known simply as Pilaster, before elevation to his North 

Italian see traveled the Mediterranean world, preaching against aberrant doctrine and 

compiling first-hand material for his compendium of heresies and heterodox beliefs, titled 

simply Liber de Haeresibus. In that famous work, composed around 380, Philastrius 

condemns those who maintain that Christ descended to Hades to preach to the dead that 

they might be saved. His concern is any doctrine suggesting that salvation is available 

absent inter vivos faith in and dependence upon Christ, a position clearly hostile towards 

Origenism and the notion of apokatastasis, the belief founded on neoplatonistic 

speculation that ultimately all things, even the powers and principalities of Hell, insofar 

as they exist contain some good as an ontological principal of necessity, and accordingly 

must be reconciled ultimately to Chrst the Logos, and hence saved. 

Rufinus of Aquileia (345-410)^ also known as Rufmus Tyrannius, though he may 

have been a staunch defender of Origen's apokatastasis, as evidenced by his rendering of 

^ Philastrius of Brescia, Diversarum hereseon liber, ed. F. Heylen, CCSL, v. 9 (Tumholt: Brepols, 1957). 
However, I would submit that Connell overstates Philastrius' position when he concludes that it eliminates 
salvation for those who died before the coming of Christ. Rather, that reprobate status is unavoidable for 
those who, to use Connell's own translation, op.cit., 266, "strayed by their sins and dissented from the truth 
and sowed the seeds of pagan depravity; they are none other than those self-promoting poets and 
philosophers who spread about the name of the gods and goddesses." Philastrius' ridicule is obviously 
directed at those determined to somehow salvage from the depths of pagan hell not merely the great 
philosophers, but those classical authors like Vergil, to whom special illumination was supposedly granted. 
See, e.g., Domenico Comparetti, Vergil in the Middle Ages, trans. E.F.M. Benecke (Princeton, 1997 [1885]; 
Guy Lobrichon, "Saint Virgile Auxerrois et les Avatars de la IV® Eclogue," Lectures Medicates de Virgile, 
Collection de L'Ecole Fran^aise de Rome 80 (Rome, 1985), PP. 375-93. 
^ Rufinus was through his commentary largely responsible for the transmission of what has been accepted 
as the apostle's creed, confessing that Christ "descended into hell." His was the first presentation of the text 
of the Vetus Latina, circulated in the second century, and already referring to 'Hnfernd\ with commentary. 
Earlier formulations, such as the Sirmium creed of 359, as Connell observes, were frequently subject to 
condemnation in the anti-Arian climate of the fourth century. Additionally, Rufinus was among the earliest 
theologians to use inferna instead of inferos. When early writers, such as Irenaeus, used inferos, it clearly 
designated the dead, and thus, m. Adversus haereses, when he says: "Dominum in ea, quae sunt sub terra, 
descendisse, evangelizantem his qui credunt in eum," the descent is "ubi animae mortuorum eranf, and, as 
St. Cyril observes, is for purposes of redeeming the just, Catecheses, 4.11. The orthodoxy of this position is 



De principiis, nonetheless generally avoided in his discussions and formulations of the 

Apostles' Creed any suggestion of a universal saving act. Yes, Christ descended into 

Hell, but there is nothing necessarily heterodox in that belief alone. A perfectly orthodox 

explanation of his work in the preresurrection Hades is provided by Irenaeus, Bishop of 

Lyon, in his second century Adversus haereses: The Lord descended to those beneath the 

earth, that the good news might be brought them of his coming, and there might be 

remission of sins for those who believed in him. In other words, the blessed dead are 

those who lived in anticipation of the Messiah's advent; the rest are reprobate. 

The same cannot be said for Cliromatius (d. 407), bishop of Aquileia from about 

388, and noted patron of scholarship ranging from Jerome and the Vulgate to Rufinus's 

translation of Eusebius's Ecclesiastical History. Indeed, it was he who inspired Rufinus 

to translate De principiis and then spent years attempting to reconcile him with Jerome, 

who was furious when Rufmus revealed that Jerome was himself once Origenist in 

stance. In one of his own sermons, Chromatins wrote: 

Indeed, our Lord and Savior wished to illuminate every place, that all 
might receive mercy. . . . Again, from the earth into the pit he descended, 
that he might enlighten those who were held in Hell. 

[Voluit enim Dominus et Salvator noster omnia loca lustrare ut omnium 
misereretur.. . . De terra iterum ad inferna descendit ut illuminaret eos qui 
in inferno tenebantur.]'' 

Literally, this passage does not state that all would receive mercy, nor does it say that all 

would be enlightened. However, it does say that this was Christ's purpose, implying that 

echoed in Aquinas, who clearly distinguishes the significance of the two terms, noting "Ergo per 
descensum Christi ad inferos non sunt aliqua de inferno damnatorum liberati." Cited in Connell, p. 272. 
^ Sermon XVI, Chromace d'Aquilee, Sermons, V.l. ed. Joseph Lemarie (Paris: Cerf, 1969). 
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either all did receive mercy and were enlightened, or in some respect Christ's purposes 

were frustrated. 

Clearly, then, Chromatius's interpretation of First Peter leads unavoidably to the 

very issue Evodius addressed to Augustine in these terms; if Christ personally preached 

to the souls in hell and set them free by his grace, what is left but exinanti inferi, an 

interesting choice of words that can mean either an empty netherworld, suggesting an 

Origenist universalism, or a plundered hell, conjuring up images typified by such 

apocryphal literature as the Gospel of Nicodemus, where manifestly borrowing from the 

classical topos of catabasis, Christ is portrayed as literally battering down the doors of 

Satan's realm and binding him in chains.^ 

Both these possibilities were abhorent to Augustine, who in letters 163 and 164 

ruled out the possibility of a universal atonement, let alone a universal salvation; and in 

De Trinitate, while conceding God's, and by implication, Christ's, unlimited power, the 

bishop of Hippo maintained that a subjective concern for setting an example for man 

mandated the conveniens, or propriety, of defeating Satan justly.^ The nature of 

Augustine's argument based on conveniens presupposes that God had a master-plan or 

design, apropositum, for human salvation occasioning his self-restraint in a choice of 

means. For this reason, Augustine set up his famous muscipulum, or mousetrap, whereby 

^ Concerning the gospel of Nicodemus, See Alan E. Bernstein, The Formation of Hell: Death and 
Retribution in the Ancient and Early Christian Worlds (Cornell: 1993), pp. 272-82. 
^ 13 De Trinitate, 13, 17. As McGuire has observed, Augustine also introduces the theme of remission, 
writing at 14, 18: Sic quippe in remissionem peccatorum nostrorum innocens sanguis ille effusus est." 
Unfortunately, Augustine never sufficiently develops this theme enough to clarify whether the forgiveness 
of sins is antecedent or subsequent to Satan's loss of power. See McGuire, "History of St. Anselm's 
theology," p. 4. 



Satan is caught in an abuse of power, justifying the release of those held by the devil as 

debtors, or at least those believing in the guiltless one whom he had killed. 

Augustine's approach to the redemption may be described as convenient, 

experiential, subjective perhaps in means, but in consequence objective, recognizing the 

necessity of freeing man. While a concern for the exemplar makes his just means 

conventius, the most appropraite route to fulfill his propositum, salvation is nonetheless 

an effected reality external to man himself. In a sense, Augustine is content with an 

existential faith which embraces revealed mystery, secure in the knowledge that God will 

have mercy upon whomsoever he will. 

In contrast, Anselm was in search of a necessitarian paradigm, logical and 

objective with regard to both means and consequences. In this, he approaches the 

redemption the same way he ultimately approaches his effort at an ontological proof of 

God's existence; an undertaking in which even to the extent he fails in his ultimate 

endeavor, he succeeds in reducing the existence of God from an empirical to a logical 

question.' 

For Anselm, the mere conveniens of Christ's incarnation, death, descent and 

resurrection was inadequate explanation. Somehow, these revealed facts must have been 

necessary to God's overall plan for his creation. For Anselm, God's propositum is not 

merely a design, but also the first premise in a sort of divine syllogism that can be 

comprehended by the man of faith to explore the implicitly necessary consequences of 

'See Charles Hartshorne, Anselm's Discovery: A Re-examination of the Ontological Prooffor God's 
Existence (La Salle: Open Court, 1965). 
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that propositum. For Anselm, the key necessity lay in the debitum, the debt or obligation, 

incurred not to Satan who held man unjustly, though with God's permission, because 

man's captivity was just with respect to man, but owed to God for the affront human 

disobedience occasioned divine dignity on one hand; and on the other, to restore 

humanity's obedience. Neither of these can be established by man in his fallen state, and 

therefore must be accomplished by the God-man: must because otherwise God would act 

vainly, failing to fulfill his propositum-, by God-man, because if not God, the redeemer 

would himself sin and besides nothing would be paid but that which was owed; by man, 

else the debt would not be satisfied. Indeed, Southern blundered when he argued an 

Anselmic failure in the posse/debere formulation "only God can; only man ought", 

submitting that it was tantamount to "only God can, and ought not; only man ought, and 

cannot".^ The negative of "ought" is not "ought nof, but "need not"; a point which 

should be clear from Anselm's De Grammatico 4.8021, et seq., as well as Boethius' De 

Interpretatione? Only God can provide satisfaction, but he need not in the absolute sense, 

though he must in the conditional sense if his propositum, his design or plan, is to be 

fulfilled; presuming, of course, that the propositum has been accurately apprehended. 

It is the interpretation of the propositum that lies at the heart of the differences 

between the theories of Canterbury and Laon. ^°For Anselm of Canterbury, the plan was 

^ R.W. Southern, Saint Anselm and His Biographer (Cambridge, 1966), 114-117. 
® The disjunctive sophism, or principle of the excluded middle is dealt with also in De Grammatico 6.342, 
et seq., in which Anselm treats of the negation of the predicate-term rather than the verb. While, of course, 
the verb here is other than "est", as Boethius points out, statements of the form ''homo ambulaf always 
have equivalents such as "homo ambulans est". See the discussion of Desmond Paul Henry, De 
Grammatico of St. Anselm: The Theory ofParonymy, University of Notre Dame Publications in Mediaeval 
Studies XVIII (University of Notre Dame Press, 1964), pp. 162-64. 
'"McGuire, pp. 86-101. 
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to fulfill divine justice and vindicate the divine dignity, while redeeming those 

foreordained for salvation. Anselm's notion of limited atonement facilitated, indeed 

mandated, an objective view of the process of redemption. The Laon school argued that 

God had the power to save man in other manners, and some writers even proposed the 

possibility of simple mercy, but argued that for man, the defeat of Satan juste rather than 

violenter, by justice rather than by force, was convenientius because of its effect on man, 

or at least on "whomsoever" will. On the other hand, the insistence on Satan's rights and 

his very real power over man mandated that the atonement, necessary or not, effectuate a 

very real change in humanity's status. 

Most theology of the twelfth century fell into variations of one of these positions, 

recognizing an objective transformation of mankind's status with regard to either the 

Devil or God. However, Abelard, perhaps in response to the paradigm of Cur Deus 

Homo, which he considered too mechanistic, in his commentary on Romans, advanced 

the view that the incarnation and passion were wholly unnecessary, but represented an 

external reality for instilling caritas or love of God in man as a response to God's love 

for us. As he wrote in his commentary on Romans; 

"Explanation: Moreover, it seems to us that in this we are justified by the 
blood of Christ and reconciled to god; for by this unequalled gift shown to 
us, that his Son assumed our nature and in this teaching us both by word 
and deed, he remained steadfast even unto death. Through his death he 
bound us more fully to himself, so that on account of such divine grace we 
might be inflamed with kindness, and indeed, henceforth love might fear 
to endure nothing on his behalf."^' 

11 "Solutio; Nobis autem videtur quod in hoc iustificati sumus in sanguine Christi et deo reconciliati, quod 
perhanc singulares gratiam nobis exhibitam quod Filius suus nostram suscepit naturam et in ipsa nos tarn 
verbo quam exemplo instruendo usque ad mortem perstitit. Nos sibi amplius per mortem astrinxit, ut tanto 
divine gratie accensi beneficio, nihil, iam tollerare propter ipsum vero reformidet caxiXas "Commentarium 
Super S. Pauli Epistolam ad Romanes, P.L. 178; 836 A, 
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For Bernard, this external subjectivity was unsatisfactory, because it engendered 

no necessary change in man per se. As he wrote in his critique of Abelard; 

This is the righteousness of man in the blood of the Redeemer: as much as 
man despising and deriding destruction, so much he ventures to lay aside, 
that all this, that he emptied himself of the eternal glory of the Lord, that 
he was made lower than the angels, that he was born of woman, that he 
dwelled upon the earth, that he suffered debasement, that he endured 
indignities, that finally through his death on the cross, he returned to his 
own: to this end alone man may reckon and estimate all this, that Christ 
might grant to humanity the form of life, and through his living and 
teaching and enduring and even dying, set love before the eyes of men. 
Thus, he taught righteousness, but did not give it; he manifested love, but 
did not establish it. 

[Haec est justitia hominis in sanguine Redemptoris: quam homo 
perditionis exsufflans et subsannans in tantum evacuare conatur, ut totum 
quod Dominus gloria semetipsum exinanivit, quod minoratus est ab 
angelis, quod natus est de femina, quod conversatus.est in mundo, quod 
expertus infirma, quod passus indigna, quod demum per mortem crucis in 
sua reversus; ad id solum putet et disputet redigendum, ut traderet 
hominibus formam vitae vivendo et docendo, patiendo, autem et moriendo 
charitatis metum praefigeret. Ergo docuit justitiam et non dedit; ostendit 

1 

charitatem, sed non infudit.] 

Obviously, for Bernard, redemption involves not merely edification but effectuation: man 

must in fact become just, and in so doing, take part in his own redemption. In essence, the 

external factors of the redemption are played out internally. 

I ^ 
As Colish has demonstrated , Peter Lombard was much in accord with Bernard, 

insisting on an objective redemption with subjective application to humanity, ultimately 

internalizing the significance of the redemption: 

S. Bernardi Abbatis contra quaedam capitula errorum Abaelardi epistola CXC seu Tractatus ad 
Innocentium II Pontificem: Caput VII: Abaelardum perstringit, impie ac temere Dei secreta scrutantem et 
extenuantem. PL 182: 1067A-B; Sancti Bernardi Opera, vol. 8 (Romae: Editiones Cistercienses, 1977) p. 
31. 

Marcia L. Colish, Peter Lombard, 2 v. (Leiden; E.J. Brill, 1994), pp. 459-70. 
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Moreover, the earnest money shows so much love toward us, that we are 
moved and inflamed toward love of God, who did so much for us; and 
through this we are justified, that is, freed from sins, and made righteous. 
Therefore, the death of Christ justifies us, when as a result of it, love is set 
ablaze in our hearts. 

[Exhibit autem tantae erga nos dilectionis arrha, et nos movemur 
accendimurque ad diligendum Deum, cui pro nobis tantum fecit; et per 
hoc iustificamur, id est soluti a peccati, iusti efficimur. Mors igitur Christi 
nos iustiflcat, dum per earn caritas excitatur in cordibus nostris.]'"* 

For Peter, antelapsarian man was created with free will and the ability to resist 

temptation; and just as the fall was volitional, so the appropriation of the redemptive 

work must be voluntary. In a sense, the redemption has merely freed man from the 

compulsion to sin, even though the fames peccati, the tinder or stimulus to sin, remains. 

Man is empowered to choose whether to be ignited by the old nature to the evil bom of 

lust, or inflamed by Christ's sacrifice to the good flowing from love. 

Peter of Poitiers largely follows the Lombard, but if anything he is more explicit 

in rejecting Anselm's formulation. As he writes in Sententiarum libri quinque: 

Likewise, Christ redeems us from someone who holds us captive; no one 
holds us captive but the devil; therefore, he redeems us from the devil. 
Therefore, to him is paid the price of redemption, or to no one. But Christ 
himself was the price of redemption. Therefore, he handed himself over to 
the devil. Hence it is said that Christ liberated us from the devil who held 
us prisoner, by permission of God the Father, to whom he pays the price, 
just as the surety himself pays the price of the ruler by whose law the 
prisoners are held by the jailer. 

[Item, Christus redemit nos ab aliquo qui nos tenebat captivos; nullus 
tenebat nos captivos nisi diabolus; ergo redemit nos a diabolo. Ergo ei 
persolvit pretium redemptionis, vel nulli. Sed ipse idem fuit pretium 
redemptionis. Ergo obtulit se diabolo. Ad hoc dicendum quod Christus 
liberavit nos a diabolo qui nos captivabat, permittente Deo Patre, cui 

^^Sent. 3.d.l9, c.1.2,2: 118. 
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pretium solvit, sicut iste intercessor persolvit pretium regi cujus praecepto 
tenentur captivi a praetore.]'^ 

In another sense, however, the process of redemption is characterized by Peter as 

ongoing: 

Again, to redeem is nothing but to free from sin; daily he frees from sin; 
therefore, daily he redeems. Thus, Christ was not a sacrifice satisfying 
once and for all for sin. 

[Item, redimere nil aliud est quam a peccato liberare; quotidie liberat a 
peccato; ergo quotidie redimit. Ergo, Christus non fuit sufficiens hostia 
semel pro peccatis].'^ 

Indeed, Peter reasons that the sacrifice of Christ qua homo is inherently insufficient 

because flesh, and supports himself with Saint Paul in Hebrews IX; 

Wherefore, in like manner Paul discusses the curse of fleshy sacrifices 
which are not efficacious to purify sins, for which cause it is necessary to 
repeat them. 

[quod similiter probat Paulus de exsecratione carnalium hostiarum quae 
non valebant ad emundationem peccati unde oportebat eas iterari].^' 

Therefore, reasons Peter, it is the divine Christ, not the human Christ that redeems man: 

So also, understanding Clirist, insofar as he was God, to such extent he 
liberated from sin, and to free is to redeem; therefore, according to his 
divinity, he redeemed us, but not according to his humanity. 

[Item [subaudi Christus], secundum quod Deus, tantum liberat a peccato et 
liberare est redimere; ergo secundum quod Deus tantum redimit. Non ergo 

18 secundum quod homo]. 

While the similarity between Peter's remarks carefully distinguishing between Christ as 

Man and Christ as God and the doctrines of the Irvingian theory of redemption might 

''PL211: 1211B. 
PL211: 1211B. 

'^PL211: 1211C. 
'^PL211: 1211C. 



suggest some notion of gradually extirpated depravity, and give rise to suspicions of 

Nestorianism, or at least an Adoptionism a la Felix of Urgelia founded on the union of 

Logos with human nature without prior purification, Peter's description of the hypostatic 

union of Logos and flesh appears completely orthodox for its day.^^ Rather, his remarks 

on redemption by Christ as God, not Christ as man, seem directed toward the Anselmic 

theory, which suggests that justice requires satisfaction by man, thus necessitating Deus 

homo, the God-man, as well as assuring, in the manner of Peter Lombard, that the 

immutability of God was preserved. 

Indeed, no element in Peter is necessitarian. Responding to the argument that 

Christ's death benefitted him more than us, he notes: 

To the contrary, he himself earned for us eternal life, which we were 
unable to have without his death or some other form of redemption . . . 

[Econtrario ipse nobis meruit vitam aeternam, quam non poteramus habere 
sine ipsius morte vel alio genere redemptionis . . 

Peter will not go as far in distinguishing between liber are and redimere as had Stephen 

Langton, who argued that while there were no other means of redemption, other means of 

" PL 211; 1161C, et seq., esp. 1176 B-C. Peter of Poitiers was evidently an adherent of the so-called 
habitus theory, Lombard arguably leaned toward the subsistence theory, and both theories seem consistent 
with what Alexander III labelled "pravam doctrinam" in 1170 and 1171, i.e., "quod Christus secundum 
quod sit homo non sit aliquid." See, inter alia, Walter Henry Principe, William ofAuxerre's Theology of the 
Hypostatic Union (Toronto, 1963). The Lombard, despite subsequent claims of his pupils and his partial 
agreement with Gilbert de la Porree, at least specifies that Christ possesses aliquid natura. See Colish, p. 
151 and note 175. Peter of Poitiers, like many embracing either of these theories, undoubtedly was pressed 
to explain how Christ, as a human, was ''aliquid'. However, he clearly argued against this position in 
Senteniae IV, 10; PL 211, 1173 B-C, reasoning that to say that Christ as God is ''aliquid' and as man is 
"aliquid' necessarily implies that Christ is two; a premise not nearly so disturbing to the Assumption 
theory, which opponents like Peter Cantor called "semi-Nestorian". 
"'PL211: 1162B. 



21 liberation were possible. As we have seen, to the contrary, Peter presupposes the 

equivalence of liber are and redimere. Indeed, Peter states explicitly that Christ's work is 

designed to set us free. Christ through his death frees us primarily in the sense of opening 

the doors of Hades: 

Likewise, through his death he freed us from punishment, from guilt, from 
the devil, and opened to us the door through his death. 

[Item, per mortem suam liberavit nos a poena, a culpa, a diabolo, et 
99 apervit nobis januam per mortem suam.] 

Whether we walk through those doors becomes our choice. 

If Peter of Poitiers is reluctant to bind the will of God, then the Franciscans, as 

might be expected, are even bolder in their assertions of God's potentia absoluta, 

particularly his unrestricted ability to provide for man's reconciliation in whatever 

manner he pleased, or for that matter, not at all. True, Alexander of Hales persists in the 

redimere/liberare distinction which Peter of Poitiers rejected, but Bonaventure considers 

that distinction temerarium, i.e., audacious and ill-founded, rashly imposing a limit on 

divine power.^^ And ultimately, this power, encompassed in the divine will, is the tool by 

which Duns Scotus seeks to dismantle the Anselmic construct. For the Doctor subtilis 

maintains that there is no necessity even for the restoration of the human race, absent the 

McGuire, 170; D.E. DeClerck, "Le Dogme de la Redemption: De Robert de Melun a Guillaume 
d'Auxerre", Recherches de Theologie Ancienne et Medievale, xiv (Louvain, 1947), 267-80. 

PL 211: 1162C. 
"Esto tamen, quod non alio modo potuisset satisfieri pro genere, nec genus humanum aliter redimi, sicut 

multi concedunt; tamen ex hoc non sequitur, quod alio modo non potuerit liberari. De libertate enim 
firmiter credo, quod alio modo potuit liberare; de redemptione vero nec nego nec audeo affirmare, quia 
temerarium est, cum de divina potentia agitur, terminum ei praefigere. Amplius enim potest, quam nos 
possumus cogitare." Opera Omnia III: Commentaria in Tertium Librum Sententiarum (Quaracchi, 1887), 
432. 



absolute predestination of man, which is excluded by human free will?'^ Neither was 

Christ's death necessary, for .. tantiim valet omne creatum oblatum, pro quanta Deus 

25 accepterat illud, et non plus . . Had Adam used his free will more in loving God than 

he had in the act of sinning, .. talis dilectio suffecissetpro peccato suo remittendo et 

26 fuisset satisfactumT Indeed, these principles are integral to what becomes the neo-

Pelagianism of late medieval Franciscan thought as expressed in the maxim; "faciendi 

quod in se est, Deus gratiam non denegaf'^^: God would not deny his grace to those 

doing what it is within them to do. 

In many respects, Scotus has returned to an Abelardian position. Christ's love, 

accepted by God as satisfaction, is a model for our love, which also will be accepted as 

satisfaction. In a sense, the redemption is not an objective, universal drama, but an 

individual, personal act of redemption involving the sinner. 

One might finally comment on the position of Thomas Aquinas. He agrees with 

Anselm's notion that Christ's sacrifice satisfies a debt to God, though he disagrees that 

God could not have forgiven the debt or otherwise provided for its discharge. However, 

the objective reconciliation brought about by the atonement does open the door to a 

change of status or justification characterized by the infusion of grace.^^ 

While the foregoing is but a cursory sketch of a few of the more notable writers 

concerning the atonement, it does give us an outline for a quasi-Weberian taxonomy of 

Opera Omnia, ed. Luke Wadding et al. (Lyons, 1639) vii, p. 428; see McGuire, p. 285. 
Opera Omnia, vii, 429. 
Opera Omnia, vii, 429. 
See generally, Heiko A. Oberman, Harvest of Medieval Theology. 



views establishing the parameters of theological orthodoxy along the poles of objectivity-

subjectivity and externality-internality?^ In this schema, "objective" implies an actual 

change in status or relationship of man to God, Satan or both. "Subjective" implies a 

potential affective change in man alone. "External" implies the events take place 

independent of man, i.e., they are both noumenal and empirical in the Baconian (pre-

Hume) sense. "Internal" implies the events are phenomenal and pathetic. 

Within this framework, the patristic militaristic view, the Augustinian musciculum 

and the Anselmic theory may all be classified as objective-external. In the first two, 

Christ defeats Satan either violenter or juste, effectuating a status change in humanity 

from bondsman of Satan to adopted sons of God; in the Anselmic view, Christ satisfies a 

debt to God, changing the status of man as debtor. In either case, the status change is 

essential to man's salvation, although only in the Anselmic view are the precise means 

necessary. 

The subjective-external theory is typified by Abelard and more fully developed by 

Duns Scotus. Christ's passion is a very real, historical event apart from man's reception. 

However, its primary significance lies in its appropriation by humanity as an exemplar 

for its own conduct. 

A more difficult and nuanced view is presented by Bernard, who may be labeled 

objective-internal. While Bernard clearly agrees with Anselm that Christ fulfilled a 

debitum owed to God, effectuating a change of status in believing humanity, this change 

"Justificatio impii non est successiva sed instantanea." [Justification of the wicked is not progressive but 
instantaneous.] S.th., 1.2, q. 113, 7, et seq., where justification is defined as an infusion of grace whereby 
the free will is moved and guilt pardoned. 



of status and indeed, the passion as a wiiole, is mimetically reflected in the will of the 

believer, which is relieved of bondage to sin, and instead becomes Christ's debtor; 

Truly, he undertakes many burdens, for which great solicitude he holds man his 

debtor. 

[Sane multum fatigationis assumpsit, quo multae dilectionis hominem 
30 debitorem tenerit]. 

The Lombard typifies the subjective-internal school, viewing the atonement not 

merely as an exemplar to be followed by humanity, but as a pathetic moment, a catalyst 

igniting within the hearts of those choosing to appropriate it the charity which is itself the 

believer's justification. To some extent, Peter of Poitiers adopts this stance, although at 

times his remarks seem consistent with the Abelardian position. In another sense, 

however, it can be argued that the two Peters understand the redemption as effectuating a 

real status change for humanity, whose will was until then bound by sin. However, unlike 

Bernard, the change is not from Satan's bondsman to Christ's debtor, but from slave to 

freedman. In the phrase characteristic of Peter of Poitiers: to redeem is to free [redimere 

est liberare]. 

It should be obvious that while the proposed binomial typology of two-variables 

presents a rough taxonomy of theological perspectives concerning the redemption, it is 

incapable of distinguishing between the nuances of some very important medieval 

scholars. In fact, the effort to categorize the views of prominent theologians demonstrates 

This typology is similar to that utilized by M. Colish, Peter Lombard, in her discussion of redemption 
theology. 

Sermones in Cantica, Sermo XI: De duobus, hoc est fructu et modo, pertinentibus ad opus humanae 
redemptionis. PL 183: 0824C. 
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the insufficiency of the internal-external/objective-subjective paradigm, unless an 

additional dimension is added for the definition of redemption itself 

Scripturally, the problem arises from the use of the term redimere to translate at 

least three different Greek words: agorazo, exagorazo, and lutrod. The first two terms 

stem, of course, from agora, or "marketplace". However, agorazo means "to buy", and is 

used by Paul in the sixth and seventh chapters of I Corinthians to emphasize that 

T 1 

Christians are not free, but belong to Christ (7:23). Exagorazo, on the other hand, 

connotes a purchase "out of the marketplace", that is, not to be sold again. The idea, as 

Buchsel points out, is the same as for agorazo, except that possession does not vest in 

God or Christ. It is usually used by Paul as in Galatians, where Law is portrayed as 

slavery, from which humanity is freed. 

In the New Testament, lutrod occurs only in the middle voice, lutrodsthai, "to 

purchase for a ransom"; and its use in Titus 2:14 clearly refers back to the ransom saying 

33 of Christ in Mark 10:45, indicating a meaning of "to buy back". The Hebrew 

understanding of one purchased by ransom, or redeemed, may be indicated by the 

Tannaitic Midrash, Sifre Humeri, 115 on 15:41: 

A comparison with a king whose friend's son was taken prisoner. When the king 
purchased him, he purchased him not as a free man (i.e., to freedom) but as a 
slave, so that if he commanded something and the other would not do it, he could 
say; Thou art my slave! ... So also when God purchased the seed of Abraham his 
friend (out of bondage in Egypt), he purchased them, not as his children, but as 
his slaves, so that when he commanded something which they would not do he 
might be able to say to them: You are my slaves.!^"* 

Friedrich Buchsel, "agorazo", "exagorazo" in Gerhard Kittel, Theological Dictionary of the New 
Testament, Geoffrey W. Bromley, trans, and ed. (Eerdmans: 1964) [Kittel], 1:124-28. 
" Id., p. 126. 
" Friedrich Buchsel, "/mo", "lutron", ''^lutrod" in Kittel, IV: 335-356. 

Id. at 350. 
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On the other hand, the position of redeemed and redemptor was not nearly so clear under 

Roman law. In principle, returning captives upon postliminium, literally, "behind their 

threshold", referring both colloquially to their homecoming and legally, to their 

restoration of rights, returned to their status precaptivity. ^'Postliminium" thus denoted a 

point of reconciliation. However, where a third party paid their ransom, the redemptor 

had a claim, what Buckland has referred to as a lien, for the actual redemption price. 

Until that pretium is paid to the redemptor, resulting in a discharge called Initio, 

postliminium is postponed, and he is not a libertus, a freedman. As expressed in D 

28.1.20.1: 

The word "power", moreover, must be applied not only to children in 
power, but indeed even to him whom [the testator] redeems from enemies, 
although by law he is not a slave, nevertheless, he is detained by a certain 
bond, until he pays the price of his ransom. 

[Potestatis autem verbum non solum ad liberos qui sunt in potestate 
referendum est, verum etiam ad eum quem redemit ab hostibus, quamvis 
placeat hunc seruum non esse, sed vinculo quodam retineri, donee pretium 
soluat.] 

In the context of Christian concepts of redemption, the significance of a status change is 

drastically altered by the definition of redemption adopted, as well as whether one 

adheres to an external-objective approach, or a subjective approach. 

For example, the subjective-external views rest comfortably on a basis of free will 

as free choice, before and after the atonement. This is clear both in Abelard and in Duns 

Scotus. In the internal views accepting the equivalence of liberare and redimere, as in 

W.W. Buckland, The Roman Law of Slavery: The Condition of the Slave in Private Law from Augustus 
to Justinian (Cambridge, 1908), pp. 311-17. 
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Lombard, free will seems evident at least after the redemption, as the ability to reject 

grace.In the objective-external views, freedom of choice is either absent or virtually 

defined away. Augustine was the first to articulate the irresistability of grace. Anselm's 

concept of limited atonement made it almost impossible to fashion a viable concept of 

free will in the normal sense, although Anselm felt quite comfortable maintaining that 

freedom of will applied perfectly well to instances in which only one choice was 

available.The Laon school maintained the bondage of the will before the atonement, 

and while arguably rejecting Augustinian notions of irresistability of grace, Anselm of 

Laon^® believed, as did William of Champeaux^^, that the elect were predestined to 

salvation because they were foreknown to be receptive to grace, in a sort of divine 

guarantee for the saved and a divine catch-22 for the lost. As for the Doctor mellifluus, 

while Bernard was widely quoted as saying: "Take away grace and there will be no 

means by which to be saved; take away free will, and there will be no one whom to save 

or any reason to save" [ToUe enim gratiam, et non erit unde salvetur; tolle liberum 

arbitrium, et non erit, in quo fiat salus vel cui fiat]'^'^, it is likewise true that Bernard, like 

Anselm, saw free will when there was only one choice"*', and judging from his sermons 

on the Song of Solomon, he believed that saving and prevenient grace was, indeed. 

In the Lombard's terms, "nullum meritum est in homine quod non sit per liberum arbitrium." Sent. 2. d. 
27, c.3.2; see generally, Colish, Lombard, 2:488-89. 
" "Libertatem arbitrii non puto esse potentiam peccandi et non peccandi. Quippe si haec eius esset 
defmitio; nec deus nee angeli qui peccare nequeunt liberum haberent arbitrium; quod nefas est dicere." De 
libertate arbitrii, Opera Omnia, ed. F.S. Schmitt (Nelson, 1946), 1:207. Calvin Normore is in accord with 
this interpretation, "Future Contingents", The Cambridge History of Later Medieval Philosophy, ed. 
Norman Kretzmann, Anthony Kenny and Jan Pinborg (Cambridge, 1982), pp. 358-382. 

Sentences of Anselm of Laon, no. 11, ed. Odon Lottin in Psychologie et morale auxXIle etXIlIe siecles, 
vols. 1-5 (Louvain: Abbaye de Mont-Cesar. 1948-59), 5:22; see also Colish, Lombard, 1:276-77. 

Sentences of William of Champeaux, no. 240, Psychologie et morale, 5:199-200. 
Colish, Lombard, 2:489, nt. 36. 
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efficacious, and without the smallest merit on man's part. As he wrote in Sermon 84 on 

the Song, discussing the evil of an apparently good man who nonetheless presumes to 

take the smallest credit for his own goodness: 

For if anyone should say: Far be it! I know that I am what I am by the 
grace of God; yet nevertheless seeks to grab the tiniest bit of glory for the 
grace which he receives; is he not a thief and a robber? Let him who is of 
this type hear: From your own mouth I judge you, thou evil servant (Luke 
19:22). What is more evil than a servant seizing the glory of his master? 

[Quod si dicat quis: Absit! agnosco, gratia Dei sum id quod sum; studeat 
autem captare gloriolam pro gratia quam accepit; nonne fur est et latro? 
Audiat qui ejusmodi est: Ex ore tuo te judico, serve nequam (Luc. XIX, 
22). Quid nequius servo usurpante sibi gloriam domini sui?]'^^ 

As to Aquinas, his view of predestination to glory has been challenged in modem times 

as almost Calvinistic in its assertions that justification is an instantaneous event in which 

simultaneously the free will is moved and guilt pardoned through infusion of grace. 

Furthermore, it is a mystery why God elects to save some and leave the rest reprobate."^^ 

The issue of free will and appropriation of Christ's merit naturally gives rise to 

the issue of man's merit, if any. As suggested by Weber'^'^, objective views of the 

atonement present on one hand a danger of "cheap grace" and a threat of descent into 

libertinism; on the other, a view of the atonement reducing man's balance to zero and 

requiring synergistic (co-operative) merit for reconciliation. The former perspective that 

salvation comes at no cost to the elect recipient and only the elect recipient is an issue as 

In particular, see Sermones in Cantica, No. 81, PL 183;1171B-1176D. 
'^PL 183:1185C. 

C. Friethoff, O.P., De goddelijke Predestinatie naar de Leer van Thomas Aquinas en Calvijn (1937); 
A.D.R. Polman, De Praedestinateieleer van Augustinus, Thomas van Aquino en Calvijn (Franeker: T. 
Wever, 1936). Also see note 28, supra. 

Otto Weber, Foundations of Dogmatics, 2 vols., trans. Darrell L. Guder (Grand Rapids: Eerdmans, 1983 
[1962]), 2:204. 



old as the condemnation of Gottschalk's doctrine of praedestinatio gemina at the second 

synod of Quiercy in 853, an anathematization founded upon Hincmar's insistence that the 

universal saving will of God and man's own free will be preserved; while danger of the 

latter's adherence to "works righteousness" lurks unavoidably in the subjective views 

emphasizing freedom. To soften the Pelagian tenor of these subjective views we see 

developed, beginning with Lombard, that line of thinking which distinguishes between 

meritum de congruo, man's cooperative participation in prevenient grace, and the 

meritum de condigno, the legally effective merit arising under the influence of habitual 

grace that will so dominate Franciscan theology in the thirteenth and fourteenth 

45 centuries. 

Adherents of the objective-external view, and to a significant extent Bernard as 

well, in order to avoid the first objection, viz. that salvation is in effect a fait accompli, 

leading to libertinism, generally regard effective grace as something producing works. 

However, those works are of no merit, but at most a sign of God's election. Human 

beings belong either to God or to Satan, but they are not drifting in a state of perfect 

freedom; or as Oberman would observe with regard to the dispute between Luther and 

Erasmus, man is a mule ridden either by God or the Devil, not a mule choosing between 

two haystacks."^^ 

THEOLOGY AND THE EARLIEST FORMS OF SATAN'S SUIT 

See Colish, Lombard, 2:489. 
Heiko A. Oberman, Luther: Man between God and the Devil, trans. Eileen Walliser-Schwarzbart (Yale, 

1989[1982]), pp. 218-20. 



From the foregoing discussion, it should be clear that portraying the work of 

Christ in terms of legal proceedings is no easy matter. Who are the proper parties to the 

litigation? Arguably, if the objective view represents a great cosmic battle between God 

and Satan, then Satan and Christ would be the proper parties. But then how is one to 

distinguish between the elect and the reprobate within the scope of the contested 

proceedings? On the other hand, within those approaches emphasizing liberation, the 

proper parties would seem to be Satan and humanity, since Christ would not possess 

anyone, the eternal fate of individuals remaining suspended until the final balance of 

merits is audited. But under this view, or for that matter, any subjective or internal 

perspective, is the atonement of any legal significance whatsoever? 

In fact, the evidence to be presented shows that the efforts to accomodate notions 

of the devil's rights and the atonement to contemporary legal notions resulted in an 

eclectic borrowing from the theological literature of various topoi of relevance to one 

view or another, but ultimately employed for considerably different purposes. In order to 

understand this "revolution", it is necessary to examine certain literature representative of 

a transition from the purely theological view of Christ's atoning sacrifice to a legal 

analysis of Jesus' conduct and its consequences. 

The first direct predecessor of the Processus is a text entitled variously, Conflictus 

inter Deum et Diabolum, or Altercacio Diaboli contra Christum, whose oldest 

manuscript is described as in "charter hand of the Xlllth century", and which Marx, who 

has edited the known manuscripts, dates to anywhere from the mid-twelfth to the 
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thirteenth century.''^ It arises upon Satan's complaint that Christ had despoiled him 

through the exercise of illicit power rather than through judicial process, but is explicit in 

the assertion of the Justinian interdict, Unde vi, as the basis for his cause of action.'^^ 

Satan expresses his hesitations regarding the objectivity of God the Father as 

judge over his dispute when it was opposed by the Son. God assures him of his ability to 

judge fairly and justly, but offers to recuse himself if a more impartial judge can be 

found. Satan immediately takes the opportunity to elect the Throni to hear the case, who 

willingly consent."^^ 

Satan then sets forth his complaint of how Christ did despoil him of humanity, 

which he had held for the six thousand years since the original sin of Adam. Noting that 

Christ said to the Jews, 'Wo« veni legem solvere sed adimplere'", he points in passing to 

the Mosaic law providing that in the Year of Jubilee ''redient omnes adpossessiones 

suas" (Lev. 25:13). Indeed, he vividly recounts his shock and dismay, when he first 

espied this figure, bearing neither beauty nor grace, soaked in spittle, hands pierced, 

covered in gore, with the bearing of a slave, vile and abject, never contemplating that 

C.W. Marx, "An edition and Study of the Conflictus Inter Deum et Diabolum Medium Aevum (1990) 
59:16-40. 

"In Christum itaque mouere querimoniam intendit et ei interdictum Unde vi statim obicere proponit." 
Conflictus, lines 11-12. 

This option chosen by Satan raises interesting questions, unaddressed by Marx, concerning the ubiquity 
of "trial by peers", even at the early date advanced for this text. As J.C. Holt has noted. Magna Carta, 2"'* 
ed. (Cambridge, 1992), pp. 75-76, this principle, so associated with its enshrinement in cap. 39 of the Great 
Charter, can be traced back at least to Conrad II in the edict of 1037: "nullus miles . . . sine certa et convicta 
culpa suum beneficium perdat nisi secundum constitucionem antecessorum nostrorum et indicium parium 
suorum" (MGH, Const. 1:90). Other formulations include that of the Treaty of Constance of 1183 (Ibid., 
415) and Leges Henrici Primi, cap 31.7. The principle was repeated throughout the collections and 
collations of the thirteenth century. Satan, once of the first order of angels, quickly elects to be judged by 
the Throni, also angels of the first order. Is this a recognition of common law principle, entitling the Devil 
to be judged by angels from whose ranks he had fallen? Suffice it to observe that this option is generally 
not available in texts tied more precisely to the Roman civil law. 



such audacity would burst forth in such a one as to wander about bent on the theft of 

humanity. Nevertheless, he did not remain silent, but demanded to know what Christ was 

doing, proceeding so, pointing out the maxim Quod in nullius bonis est occupanti 

conceditur [what is the property of no one is granted to the occupant].^" But Christ freely 

took possession, with no one to speak against him or drag him to court. Bull-headedly, as 

though not hearing or scorning to respond to objections, he withdrew, retired and a bit 

later, vanished like a phantasm.^' 

And so now Satan publishes his cause of action in compliance with the procedure 

set forth in the title of the code, De edendo, and enunciates his libellus, demanding relief 

under Unde vi. Satan makes further reference to the Digest title, De vi et vi armata, and in 

the height of hubris, asserts that his misfortune occurs just as recited in the Gospels (i.e., 

Mt. 12:22-37; Mc. 3:27 et seq.; Lk 11:14-23): "When I held everything peacably, my 

adversary overcame me and forcibly bound me and plundered my possessions." [Cum 

omnia que possiderem in pace essent, adversarius meus superveniens alligavit fortem et 

omnia mea diripuit.] Satan points further to De in integrum restitucione minorum, 1. 

Extat decretum^^ Christ proceeded with no judicial authorization, with no action 

published or pending, producing no document of title, but seized Satan's possessions and 

forcibly ejected him. The scriptures again provide evidence: did not Christ himself 

concede that '''Regnum suum non est de hoc mundol And was not Satan confirmed in his 

The more common expression is "Quod nullius est, id ratione naturali occupanti conceditur." Dig. 41.1.3; 
Inst. 2,1,12. 

"Possedit libere nec fuit qui contradiceret vel eum in causam coram iudice traheret. Ipse non, obstinato 
capite, tanquam audiens aut dedignans respondere obiectis, recessit et abiit et paulo post quasi fantasma 
euanuit." Conflictus, lines 15-11. 
"D 4.2.13. 
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possessions by the scriptures when it calls him ''Princeps mundi huius, etc."? All this 

clearly demonstrates the applicability of the maxim ''Culpa est inmiscere se rei ad se non 

pertinentrFurthermore, ''Neminem sibi ius dicere debere [sic; usually expressed; 

Nemo ius sibi dicerepotest].^'^ Satan then procedes to discuss the constitution, Si quis in 

tantam,^^ asserting usucapio, noting its use for both mobilia and moventia (a civil law 

distinction between inanimate and animate nonreal property, both classified together 

generally as "movables" in Anglo-American jurisprudence.] Since he had been in quiet 

possession many thousands of years, the prescriptive requirements were clearly met, and 

he merited the restoration of the properties of which he had been despoiled.^'' 

" 2 Inst. 208. 
Not a Roman principle of ius, which takes the position, Princeps legibus solutus est, D 1.3.31, and 

further: "Quod principi placuit, leges habet vigorem; ut pete cum lege regia, quae de imperio eius lata est, 
populus ei et in eum omne suum imperium et potestatem conferat." D 1.4.1; Inst. 1.2.1. The phrase does 
appear in Code 3.5.1 as an imperial decree of 378: "Generali lege decemimus, neminem sibi esse iudicem, 
vel ius sibi dicere debere in re enim propria iniquum admosum est, alicui licentiam tribuere sententiae." But 
as a lex generalis, the foregoing principle negates its applicability to the princeps himself Indeed, as 
Gothofredus notes with regard to this provision; "Utique, potest qui superiorem non recognoscit, ius sibi 
dicere." The principle was nonetheless early adopted in English law. See Fleta, 1.17.7. The effort to 
harmonize these two strands of thought dominates much of Western legal history, see, e.g., Bracton, 3.1.9. 

Actually this constitution, C 8.4.7, and included verbatim in Cl.q4.cl3, has a certain persuasive ring, at 
least until one addresses the issue of possession: "Si quis in tantam furoris audaciam peruenerit, ut 
possessionem rerum apud fiscum vel apud quoslibet homines constitutarum ante euentum iudicialis arbitrii 
violenter invaserit, dominus quidem constitutus possessionem, quam abstulit, restituat possessori, et 
dominium eius rei amittat. Sin uero alienarum rerum possessionem inuasit, non solum eam possidentibus 
reddat, uerum etiam estimationem earundem rerum restituere conpellatur." Of course, it should be 
mentioned that in the Decretum, the passage is discussed not from the standpoint of unde vi, but from the 
standpoint of the effect of ignorance upon culpability. As Gratian comments to this section: "In hoc autem 
non ftiit ignorantia iuris, sed facti, et illius, quod non oportuit eum scire. A reatu ergo criminis excusat eum 
ignorantia patemi delicti, quod etsi oportuisset eum scire, infirmitate tamen etatis deprehendere non 
poterat." 

"Dominium enim adquiritur usucapcione in rebus mobilibus uel se moventibus. Ideoque earum nomine 
competit usucapienti directa rei vendicacio. Effectus dominii adquiritur in rebus quibuslibet 
prescripcionibus longi temporis, puta triginta annorum uel quadraginta, longissimi puta centum annorum. 
Viterius nullius accionis iura et secundum uetera iura porribebantur. Hodie uero prescripcione xxxta uel xla 
annorum regulariter omnis accio sopitur. Ego autem eram in possessione quita multis milibus annorum 
continuatis adinuicem quinque etatibus. Si ergo in paucioribus annis possessori adquiritur effectus dominii 
multo forcius adquisitus mihi intelligitur. Ideoque utilem in rem accionem intendo et per eam rem 
aduersario quoad omne ius aduocare contendo." Ibid., lines 118-128. 
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Upon the conclusion of Satan's petition, Christ commences his defense. In 

particular, he points to the devil's complaints that he did not receive theprecium 

redemcionis and observes that man never was under the authority of Satan in the legal 

sense, but that the Adversary held only that custody befitting a jailer.^' What, therefore, 

should have transpired but that humanity be loosed and led from prison to the guarantor 

58 who provided their price? Likewise, when Satan argues the inviolability of the celestial 

decree of punishment for Adam and his progeny on account of original sin, to which are 

added subsequent offenses, he fails to provide the law in its entirety, which provides for 

relief through the sacraments of the church. For this purpose did Christ descend from the 

bosom of the Father, to provide bait through his assumption of human infirmity. And 

since Satan presumed violence against Christ, whom he bore off and tempted, finding no 

blemish in him, rightfully should he fall by the maxim." Privilegium potestatis meretur 

amittere quipermissa sibi abutitur potestate. Christ then proceeds to explain in rather 

common imagery, the supplanting of circumcision by baptism, and the sufficiency of new 

testament grace. He also corrects Satan's misapplication of the Year of Jubilee, 

explaining it in terms of humanity's liberation from the devil. 

"Sed conqueritur quod precium redempcionis non recepit. Dico quod autoritate propria genus humanum 
non possidebat sed tanquam custos carceris; non pro iusticia sed pro malicie sue nequicia homini penas 
irrogabat, ex quo enim hominem errantem invenit et a Deo derelictum propter peccatum inobediencie 
manum ei violentem iniecit, rapuit et possedit." Ibid., lines 142-146. 

"Non ergo ei offerenda erat hostia sed Deo patri qui genus humanum tenebat in vinculis sua autoritate. 
Quid igitur restabat nisi hominem soluere et a carcere educere eo auctore qui precium sufficiens suscepit?" 
Ibid., lines 146-149. Note that at this point, the argument is already Anselmic: Satan is owed nothing, and 
the price of redemption in the form of Christ's sacrifice is payable to God, not Satan. 

"Quod autem dixit in Anno lubeleo me mencionem debuisse fecisse de hominis liberacione, uerum est, et 
feci licet ipse non intellexit. Armus enim lubeleus significat liberacionem generis humani a potestate 
diaboli." Id., 11.174-177. Christ then proceeds to explain the harrowing of hell in terms of the fulfilment of 
Hosea 13:14: "Tandem conqueritur claustra infemi me confregisse, spolia rapuisse, suos alligasse. Factum 
non infitior quia sic inpletum est quod dictum est per prophetam dicentem, 'O mors ero mors tua, morsus 



85 

Christ further raises the argument that Unde vi is inappUcable to movables, 

referring to the Digest, t. De vi et vi armata, paraphrasing the phrase "generally this 

interdict applies to all who are dispossed of only what is attached to the real estate" 

[generaliter ad omnes hocpertinet interdictum, qui de re solo cohaerenti deiciuntur], but 

not quoting Ulpian's dictum: 

Certainly there is no doubt that this interdict will not apply to movable 
property: for from cases of theft or force, the action in bonorum raptorum 
lies: it is also possible to bring an action for production. 

[Illud utique indubium non venit interdictum hoc ad res mobiles non 
pertinere: nam ex causa furti vel vi bonorum raptorum actio competit: 
potest et ad exhibendum agi. . 

It should be noted, since it will become relevant in future chapters, that Christ does not 

argue against restitution based upon the manner in which Satan obtained humanity, since 

under the law applicable at this time, the only requirement is possession. As Ulpian notes: 

"Who gained possession of property from me by force, if he is dispossed by another, is 

entitled to the interdict." [Qui a me vipossidebat, si ab alio deiciatur, habet 

interdictum.^^ Pomponius notes further: 

"But if you are dispossed by armed force, just as you will recover the land 
itself, even if you possessed it by force or stealth or precaria, so by all 
means you will recover as well the movable property." 

tuus ero infeme.'" Ibid., lines 177-180. This essentially confesses Satan's allegations, demurring on 
grounds that there can be no complaint when God's preordained plans come to fruition. As will be 
discussed infra, the argument is very Anselmian. 

The portion quoted in the text is the second clause of D 43.16.4; the additional dictum is D 43-16.6. 
Arguably, of course, the subject property here (i.e., humanity) is not res mobilia but moventia, as noted 
above. The dictum further provides: "plane si quae res sint in fundo vel in aedibus, unde quis delectus est, 
etiam earum nomine interdictum competere non est ambigendum." To the extent humanity is essentially 
indentured to hell - in a fashion akin to serfdom - or alternatively as some theologians hypothesize, the 
harrowing of hell describes the point in time in which paradise, or Abraham's bosom, is removed from the 
rest of Sheol into heaven, the applicability of Unde vi is at least arguable. 
"^'0 43.16.30. 
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[Sed si vi armata deiectus es, sicut ipsum fundum recipis, etiamsi vi aut 
calm aut precario eum possideres, ita res quoque mobiles omnimodo 
recipies.]^^ 

On the other hand, Satan's misdeeds are relevant to the legality of Christ's use of force. 

Force is licit to repel illicit violence, against robbers, military deserters, those who 

plunder the fields at night {nocturnos populatores agrorum) and highwaymen 

(publicorum itinerumpossessores). According to Christ, Satan is a traitor and subject to 

outlaw treatment, and further, he deceived and plundered humanity, justifying recourse to 

force. 

Finally, with regard to acquisition of title through prescription, or usucapio, Christ 

argues first, that Satan's possession was interrupted, as witness Noah or Abraham; 

second, that usucapio is not available absent good faith, which in Roman law is 

antithetical to force or hostile possession; and third, that time, integral to usucapio, does 

not apply to God.^'^ On the final point, Marx finds precedent in the Decretum, 

C.169.3c.14, as well as Biblical passages such as II Peter 3:8. The Decretum, however, 

addresses the principle that the prescriptive period does not run against the Church in 

43.16.14. 
C 3.27. The first law of "Quando licet unicuique sine iudice se vindicare actually deals with what today 

might be labelled self-defense and defense of others. As the proclamation reasons; "melius enim est 
occurere in tempore, quam post exitum vindicare." On this basis "... permissa cuicunque licentia digno 
illico supplicio subiugetur . .." The emphasis should be placed on "illico": if resort to force is not had on 
the spot, the statute is inapplicable. The second law deals with deserters, subjecting them to public 
vengeance as outlaws. To apply this second law to Satan is equivalent to arguing that Satan has no rights. 
Again, the argument is very Anselmian. 

"Nec unquam obicienda est prescripcio temporis ubi necessitas intervenerit hostilitatis sicut legitur in 
Causa xvi, q iii, c Prima accione in fine et c. Porro." In fact, c 16 q. 3 c. 13 and 14, both deal with tolling 
the statute of limitations during periods of either fear or furor of hostilities. In particular, these sections are 
concerned with prescriptive rights against the Church, especially of pagans. The tolling is justified by 
reference to the Acts of God himself: "Verum si annorum prolixitas in talibus inpediat, Deus ipse 
reprehendendus est, qui post quadringentos et triginta annos filios Israel de durissima seruitute Pharaonis et 
fornace ferrea liberauit; sed et ipse per se redemptor hominum genus post annorum milia de infemi 
claustris eripuit." Citing this last section in the case of Satan is somewhat begging the question. 



favor of pagans or other enemies; the Bibhcal passages deal with the immensity of God 

in temporal terms. The point of the text seems to relate more to the metaphysical issue 

that there is no such thing as past or present for God, as such luminaries as Boethius, 

Eriugena and Aquinas argued with regard to predestination. Since everything is eternally 

present to God, the statute of limitations cannot run against him.^^ 

Upon submission, the Thrones find Satan's cause invalid, and humanity is 

awarded to Christ with respect both to ownership and possession, except as to those who 

would remain in Satan's service, like those who refiased to leave slavery at the expiration 

of seven years and were pierced through the ear as a sign of perpetual bondage pursuant 

to Deuteronomy 15^^. 

This text is on reasonably firm theological ground in questioning only the 

legitimacy of Satan's possession, not the rightfulness of humanity's imprisormient. It 

further provides a basis for Christ's sacrifice in the pretium redemptionis, which justifies 

the release of those willing to receive the sacraments. At that point, however, they are 

Christ's, not in a free state between God and the devil. In fact, the case devolves into a 

debate not so much questioning the justness of Christ's conduct per se, as his right to use 

force against Satan. Violenter becomes equated with juste, Jesus' death as God-man 

fulfills the debitum, and God's mercy and justice are reconciled. The solution is very 

"Preterea prescripciones temporum locum habent coram hiis iudicibus quibus aliquid est preteritum, 
aliquid est futurum. Superni vero iudicis natura est cui nichil est preteritum, nichil futurum sed omnia 
presencia sunt eius aspectibus, suntque apud eum milie anni tanquam dies esterna que preterit." Conjlictus, 
11. 264-268. 

"Ob hoc igiturn genus humanum de quo questio agitata est tibi qui vices actoris executus es ab inicio et 
quoad proprietatem at quoad possessionem preterquam et hiis qui in signum perpetue seruitutis aures suas 
subula legis veteris passi sunt perforari, quoad eos qui in septimo anno egredi voluerint, perpetuum tibi 
silencium inpono et a tua peticione vices rei agentem absoluo." Ibid., 11. 277-82. 



Anselmian, allowing the author to fudge on legal proprieties, since Satan is outside the 

law in any event. 

The second direct predecessor of the Processus is a dialogue entitled Piaito 

ch 'ebbi Dio con rimico [The legal debate that God had with the devil], whose oldest 

manuscript (Magliabechiano XXI.7.166 (f 209 r-212 v) of which Roediger identifies as 

of Pisan provenance dating to the late thirteenth or early fourteenth century.^' The piece 

opens with a prologue describing Satan's participation in the crucifixion and his surprise 

at Christ's descent into Hell and its despoliation as he proceeds forth on Easter mom 

accompanied by the saints. He forthwith calls upon God to judge the issue of his forcible 

dispossession, using a phrase that was to appear in subsequent versions: "for all justice is 

in you" [che in te e tucta iustitia . . He then vows to prove his rights by customary 

law and by civil law, and according to the natural and the divine law. "For by nature, the 

wolf rules over the sheep by force; and by divine law is it commanded to render unto 

Caesar the things that are Caesar's. But all the emperors came to power by force, as Satan 

sets forth beginning with the Assyrians and Chaldeans, right down to the Roman Caesars 

whose rights were conceded as valid. And pursuant to the corpus lustinianus, one 

Fr. Roediger, Contrasti Antichi, (Firenze, 1887), pp. 27-28; the text is transcribed in Roediger, pp. 31-48, 
in 261 lines. 

"Quando Christo uenne a morire, lo nimico staua suso lo braccio de la croce per uedere et sapere se elli 
auesse alcuna rasgione in lui. Et incontenente che Christo passoe et andoe a lo inferno et spoliolo, et lo 
nimico dirieto per sapere chi questi fusse che u'andaua per sua propria uolonta. Et forte se ne meraviglo 16 
nimico, concio sia cosa che neuno homo u'era mai andato in quelle modo. Et stecteui Christo ore xl., cio e 
infine a la maitina de la pasqua per acompangnare li santi." Ibid., lines 8-17. 

"Lo nimico appelloe inanti a Dio di ingiulia che questo homo m'a facto. Pregoti, Singnore, non ti 
debbia piacere: che in te e tucta iustitia, pero non credo che tu forsa mi lassi fare." Ibid., lines 18-21. 



captured by an enemy becomes the slave of the victor, though one captured by a robber 

does not become the slave of a robber". 

Christ responds that his arguments will avail him nothing, for the devil's victory 

was the product of fraud and deceit, and Jesus proceeds to paraphrase the well-known 

principle of law; The law aids the deceived and not the deceiver [Deceptis et non 

decipientibus iura subveniunt].^^ But Satan disclaims any fraud, arguing that Eve sirmed 

IcQOwingly and willingly, and that where there is knowledge and volition, fraud will not 

be inferred [scienti et volenti non infertur dolus}. He then uses the Virgin Mary to butress 

his argument, "for surely she would not have been deceived. Nor did I deceive Adam, for 

"Disse lo dimonio: Io provo che Tomo de'essere mio per legge usata et anticata che non mi de'mai essere 
tolto. Et prouo cusi, che se tu uuoli dire de la cosa, non sia di cului che per forsa I'acquista, io ti prouo cusi, 
et prouotelo per legge ciuile, cio e per legge imperiale, la quale legge ano facta li homini. Per legge naturale 
prouo cusi: lo leone, per forsa che elli aue, aue singnoria di tucte I'aultre bestie, et pur che elle odeno lo 
grido suo, non sono ardite di grollarsi. E'l lupo singnoreggia le pecore per forsa, et I'aguila li ucelli et, 
I'uno pescio I'autro. Queste sono legge natorale. Per legge natorale diuina prouasti tu medesmo quando tu 
dicesti: quello ch'e di Cesari date a Cesari, et quello ch'e di Dio date a Dio. Et Ciesari cio che auea, auea 
per forsa, si come io ti prouo. Lo primo imperadore si funo li Lassiriani et li Caldero, et fu loro imperadore 
Bellinino, lo quale Bellinino fece Niniue, la quale cita giraua giomate tre, intra la quale ebbe altri 
imperadori. Leuonsi quelli di persia et quelli di Media et tolsono a culoro lo imperio per forsa. Possa uenne 
Alexandre di Grecia et tolse loro per forsa lo imperio (per forsa). Possa uenne a le mane dei Romani per 
forsa, et di quelli era imperadore Cesari, lo quale tu dicesti che I'omo rendesse quello che fusse suo. - Per 
legge ciuile prouo cusi: Dice lustiniano imperadore - Li omini che per forsa sono presi in bactagla, sonon 
serui di culoro che li pilliano infme a tanto che dimorano indela loro carcere. Et anco disse in questa 
medesma legge lo dicto imperadore che quelli che noi pigloeremo in bactagla, per rasgione de la legge 
deno essere nostri." Ibid., lines 22-55. The point obviously relates to the well-established rule that those 
taken by capture become slaves, as stated in Inst. 1.3.4. As will also be seen, the debate frequently centers 
on the amplication of Ulpian, D. 49.15.24, to the effect that while those taken by the enemy are slaves, 
those carried off by highwaymen (latrones) are not. 

"Rispuose Christo et disse: La tua legge non uale nulla, perche tu vincesti per fraude et per inganno, 
ch'elli erano si forte de le mie uirtudi, che per forsa non potresti auere uinto. Ma tu uincesti per ingarmo; ne 
de' ne pud tenere in nessuno modo, che lo inganno de'essere di cului che inganna, ched ogna mercato ch'e 
di inganno, di dopio de'tornare lo mercato in dirieto, et ogn'omo de'aitare lo ingannato et de'essere 
incontra lo ingamiatore." Ibid, lines 56-65. The standard latin maxim appears in X 3.19.8. 
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it was Eve who pursuaded him. In olden times did Jacob sell to Esau a bowl of soup in 

exchange for his birthright; if Jacob's rights are not questioned, why should mine be?"'' 

It may be, notes Christ, that man deserved his loss, but that does not mean that 

Satan deserved in turn to gain. Instead, it is much like gambling, in which the winner 

should not be permitted to retain his ill-gotten gains, but should be compelled to disgorge 

his illegitimate profits.'^ 

Satan, however, maintains that property possessed more than thirty years becomes 

the property of the possessor by prescription, and he should not be compelled to lose it. 

But while this is a fine statement of the law, presuming that such possession is 

uncontested for the statutory period, "man petitioned the throne of God from the outset, 

Adam with repentance, Abraham with obedience, Jacob with patience, Salomon with 

wisdom, the prophets with prophesy and the martyrs with suffering, confessing the name 

of the Lord, and the apostles with perfect preaching, and every prayer and deed was 

brought as a petition before the throne of God."'^ 

" "Disse lo dimonio: lo prouo che none ingannai, ne quello che io fei fue inganno. Et pognamo che pur 
inganno fusse, che non e stato, none ingannai se none Eua sciente et uolente, et scienti et uolenti non 
infertur dolus: chi sa et uole non pud essere ingannato. Dunqua dico io che io none ingannai, che ella era la 
pio sauia femina che mai fuesse, da la uergine Maria infuore: non potea essere ingannata, perche ella 
connoue lo raercato, ch'ella inuaghie di uolere auere pio senno. Et io mi scuso, che none ingannai Adamo, 
che se lo uolse ellis medesmo, credecte a le luainghe d'Eva; dunqua non ve I'aduss. A mal facto, sia suo lo 
danno. Lassalo stare come si sta. 

"Anticamente lacopo patriarcha uendecte Ezau una minestra di lentichie et ebbene tucti li honori; 
impercio, si come auea lo frate, si com'era progenito, si congnoue cio che compero. Da che non lo 
contendesti, none isforsare me!" Ibid., lines 66-85. 

"Disse Christo: Pognamo che I'omo abbia dirictamente perduto, ma tu non m diricta menta quadgnato. 
Cusi dico io, che I'omo se uolse perdere a rasgione, ma tu non uincesti a rascione come quelli che inganna 
iocando a zara, che non puo tenere quello che quadangna, perche soctragge a tradimento. Non puo tenere 
nullo inganno." Ibid., lines 86-92. The argument is essentially that of both Anselm and the Laon schools: 
"Iniuste ergo diabolus tenet hominem, sed homo iuste tenetur." 

"Disse lo dimonio: Sai che io ti dico? io oe posseduto ben anni Vim, elli e corso lo tempo, che la legge 
dice che chi possede la cosa anni XXX. che sia sua la possessione. Dunqua non debbo perdere. Tanto 
tempo oe posseduto ch'e mia la possessione; che tutte le singnorie del mondo si possedeno per forsa; cusi 
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Then, objects Satan, that while Christ accuses him of gaining through wrong

doing, the prostitute gains through her sin, yet is permitted to retain her earnings and even 

to donate them to God out of love, and should she marry, she is not compelled to return 

them to the one who gave them to her. Likewise, jugglers and jesters profit through lies. 

If these are not dispossessed, then Satan, even though he profited by dishonesty and sin 

should be treated in like fashion.^'^ 

But Christ responds that Satan profits to the prejudice of God; and "even like the 

bad wife who gains to the prejudice and abuse of her husband cannot retain her profits 

voglo possedere io." Id,, 11. 93-99. Here, Satan is claiming by the law of usucaption, or what we 
commonly call "prescription" today. The reference to a thirty year limitation period is undoubtedly based 
upon C 7.39.8. This demonstrates that the author clearly had legal arguments in mind, though Roediger is 
correct in nothing that theological arguments advanced similar claims on behalf of Satan. As he quotes 
Hugh of St. Victor, Opera 1:52: Deus in principio mundum creaverat, at Diabolus a principio mundum 
possidebat. Ergo certamen factum est Deo et certamen factum est Diabolo. Deus dixit, se, quod suum erat, 
debere recipere. Diabolus dixit, se post tam longam negligentiam sua possessione non privandum. 

Christ's first response is not to contest the character of the possession, but its continuity; "Disse 
Christo: Ben dice la legge che chi possede la cosa anni XXX., et non litata, ch'ella sia sua. Tu none auei 
anco posseduto neente, che io ti richiersi a la corte dauanti al conspecto di Dio col pentimento et con 
I'aspra penitensia d'Adamo; et venne Abraam co I'obediensa, et lacoppo co la patiensia, et Salamone co la 
sapientia, et li profeti co le profethie, e li marti'ri sofferendo li martiri e li confessori laudando lo mio nome, 
et li apostoli conperfecta predicassione, et tucti questi dicti et facti sono state pentissione et inchiest indel 
conspecto di Dio." Ibid, lines 100-11. 

"Disse lo dimonio: Tu did ch'io guadangnai di peccato. Or le meretrice gia quadangnano di peccato, et si 
puono ritenere quello che quadangnano, et puone dare per I'amor di Dio, et puosene maritare et non e 
tenuta di renderlo a chi liel da. E'l gioladro guadangna di bugie. Da che non isforsi loro, none isforsare 
mei! Cusi guadangnai io di busgie et di peccato come peccatrice et gioladro." Ibid., lines 11-120. Roediger 
points to Alexander of Hales, Super tertium Sent. q. circa personas infames'. Quod meretrici datur, repeti 
non potest. Ergo iuste possidet quod sibi datur. Ergo de illo potest elemosynam facere et Deo offerre. The 
point, of course, was much discussed from a theological perspective in the high middle ages. A more 
legalistic approach is taken by Innocent IV in his commentary on X 3.30.23, dealing with tithing on the 
earnings of the infamous. Key is that "non competit repetitio", and, of course, '^dominium ... est 
translatum", citing C.l q.l c.27 and C.14 q.5 c.l5. A fiirther consideration in the case of prostitutes is 
penance: "a meretrice autem post poenitentiam crederemus posse exigi decimam, qui iam post 
poenitentiam despici non debet in eo quod fiiit," citing Dist. 50, c. 18. See also, James A. Brundage, Law, 
Sex and Christian Society in Medieval Europe (Chicago, 1987), pp. 393; 465-466. 
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nor give them away, but must pay them over to her husband, even so Satan by no means 

will be allowed to retain that which he has gained."^^ 

But Satan points out that mankind was given free will and lost it, and as a 

consequence was damaged. "If one is entrusted with something of value, and does not 

guard it well, the injury and loss falls upon the malfeasant." On the other hand, Christ 

points out that humanity was made to serve God, to know of his lordship, not Satan's; 

and though Satan may have exercised dominion over humanity in its sin, nonetheless his 

dominion would not be allowed to persist, and both mankind and Satan will serve 

Christ. 

That is very well, but if Satan has gained, it is not through Christ or to spite him, 

but through the spite of man himself And when humanity was consigned to hell for 

punishment, Satan acted accordingly. Since Christ is God and maker of all things, those 

"Disse Christo; Tu guadagnasti in preiudicio di Dio: non ti vale, come la mala mogle che mal guadangna 
in preiudicio et in unituperio del suo marito non puo tenere ne non lo de'rendere a cului che liel da, ansi lo 
de'rendere al suo marito; cusi tu guadagnasti in preiudicio di Dio, in nullo modo lo puoi pio tenere." Ibid., 
lines 121-27. Obviously, the husband's ignorance is key, since were he aware ofhis wife's activities, he 
would be guilty of lenocinium (pandering). See the discussion and sources cited in Brundage, Law, Sex and 
Christian Society, p. 467 and note 253. Irmocent IV in his comment on X 5.16.3 neatly summarizes the 
husband's status: Reus erit quia praesumitur consentire, vel erit reus, nisi denunciet crimen eius ad 
poenitentiam. He concedes that 32 q. 1 c. 1,2,4 3 can be read to the contrary, but insists that those provisions 
deal with incorrigibles. Here, because we deal with a husband who is for all practical purposes, defrauded 
by his wife's conduct, he is entitled to the proceeds. 

"Disse lo dimonio; Tu I'auei mancipato e datoli arbitrio, ed elli lo perde. Dunqua sia suo lo danno. Chi ae 
a guardare gran cosa, et ben non guarda, lo male et lo danno sia suo." Ibid., lines 128-131. Christ's 
response Roediger parellels to Bonventura, Sent. HI, dist. XIX: Nos eramus servi Dei; ergo non erat in 
potestate nostra, facere nos servos diaboli. Of course, this implies that humanity was never truly free, and 
therefore could not transfer that which was not its own. The text actually reads; "Disse Christo; lo li diei 
arbitrio, ma non de la sua persona che mai potesse scire de la mia singnoria; perche'l seruo, si cansi dal suo 
singnore, non rimane pero che seruo non sia. Perch'io te I'abbia lassato singnoreggiare in sua colpa, et tu et 
elli eri mio servo et siete, et otelo lassato lo mio, et non te lo uoglo pio lassare, che la cosa che male e tolta, 
non corre tempo a cului di cui ei e, se puo manstrare come la cosa ella sia sua." Ibid., lines 132-140. 
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in hell are as much his as those in the heavenly court. Therefore, Christ should leave 

things as they stand/^ 

To this, Christ responds that "what man has wrought, he can undo through 

conversion and penitence." "But no one turns but by benevolence of God," notes Satan, 

"though whom God would save, he shall save. Yet, while he might pardon St. Peter, who 

denied him, God would never pardon Judas. 

Says Christ, "I aid man because he is mine and I do for him what any friend does 

for another, every act of friendship, in will and deed. I deign that my spirit and his be 

conjoined in one body; thus I surely help him. Had I not been his friend, he would not 

have been afforded help but rather justice."'^ 

The demon responds that the love that accompanied passion was neither 

embraced nor valued. Christ in his passion did become man, although he was God, and 

allowed himself to be killed as a lamb to the slaughter and numbered with the 

transgressors. The multitude mocked him, crying out that he had said the temple of God 

"Lo dimonio rispouse et disse; Se io tel tolsi et ingannailo, non lo ingaimai per te ne per tuo astio, ma per 
lui. Or dunque da a-llui pene in inferno sensa mei, et singnoreggiauelo tu, da che tu non uuoi ch'el faccia 
io. Tu se'Dio et se'criatore di tucte le cose, et tucte le cose sono tuoie: cusi ei e tuo lo inferno come lo 
paradiso. Cusi ei e tuo cului che tu tieni in carcere come quelli che tu tieni in tua corte. Dunqua lassalo 
stare.! Ibid., lines 141-149. 

"Disse Christo: Per quella uia che I'omo ua a lo inferno, si ne puote homo tornare inansi che ui sia 
dentro; et se ui ua per suo uolere et elli se ne uuole tomare, et torna, perche li spiace la uia. In tucte le cose 
conquello che I'omo la fa, si la puo disfare: et Fomo fa la cosa col martello, et col martello la puo disfare; 
et I'omo fe lo male a se medesmo, et fii suo uolere, end'e pentuto con dispiacere a sua uita et se penitensia 
anni C. et in inferno bene VI'". 

"Disse lo dimonio: Non de'tomare per sua bointade, che se tu nonde lo aitassi, nonde tomerebbe 
gia mai, che u'e tanto stato che non si acorderebbe a la via. Ma tu tieni parte; cui tu uuoli aiutare, si aiuti, et 
cui no, no Sancto Petro ti rinego, si li perdonasti; Guida non vollesti perdonare." Ibid., lines 150-165. 

"Disse Christo: Io aiuto I'omo, perch'elli e una cosa meco. Dunqua faccio come fa lo buono amico I'uno 
per I'aultro et ogna cosa d'amicitia, et anco che siamo due in persona, sono pur uno in uolere et in opera. Io 
assenticti la mia anima et la sua coniuncta in uno corpo, da che io mi sono accompagnato con lui. Dunqua 
ben lo posso io aiutare. Nota. Et se io non fiisse suo amico, non lo potrei auere aiutato quanto per iustitia." 
Ibid., lines 166-174. 



might be destroyed and he would raise it up in three days; others he saved, yet he could 

not save himself. But then, who is not of right mind, cannot be a perfect friend.^'' 

Says Christ, "one man serves another for one of four reasons; the first is fear; the 

second is utility, that is, greed; the third is necessity, in that he can do no other; the fourth 

is purely through love. In me there is no defect, and thus you are not able to truthfully say 

that I acted with a love greater than ever was or than could exist. Thus it is established 

that I did not act out of passion."^' 

Satan complains that Christ did not become an angel, as he became man, and that 

the angel was made but a step-child, while the man became a son. Man was freed, while 

Satan, the angel was not, for Christ loved the lesser thing more than the greater. Satan 

was a worthier creature than man, but was loved less. In this respect, Christ made all 
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things contrary. 

"Disse lo diraonio: L'amista che viene da passi'a, non puo tenere ne ualere. lo proio che tu se'inpassato, 
ch'eri Dio et se'diuentato homo et lassatiti ucidere come macto et eri isgridato come ladro. Va, tu che 
dicesti che distruggeresti lo templo di Dio in tre di lo rifaresti. Altrui liberasti, et tei non potesti liberare. Or 
dunqua, chi non e ben in suo senno, non puote essere perfecto amico." Ibid., lines 175-182. 

"Disse Christo: Cio che tu ai dicto fa per mei. Per quatro cose serue I'omo I'uno I'autro; in prima per 
paura, segondo per utilita cio per cupidisia, vuero per necessita in modo che non possa fare altro, vuero per 
solo amore. Di questi defecti non e in mei. Dunqua non puoi tu dire con uerita che non fiisse quello ch'io 
feci lo maggiore amore che ma'fusse ne che possa essere. Dunqua ti prouo che non fei passia." Ibid., lines 
183-191. 

"Disse lo dimonio: Or fussi diventato angelo, come diuentasti homo. Ma non se' comunale singnore, che 
de I'uno fai figluolo et dell'autro fai figlastro. Facestiti homo, per liberare I'omo; ma non angelo per 
liberare mei. Perche facesti questo parue che tu amassi pio la minore cosa che lamagiore. lo fui pio dengna 
criatura che I'omo. Dunqua la pio cara cosa de'l'omo amare pio che la minore. Tu facesti tucto lo 
contrario." Ibid., lines 192-200. 



But Christ maintains that if he does not help the fallen angel, it is because he does 

not request help. To be saved as man, he would have to seek help, and be penitent and 

full of adoration and pray for mercy, and confess his sin and worship Christ as lord.^^ 

Declares Satan, "I regret that I fell from heaven, but not that I would not adore 

you nor confess my guilt. Vainly I would rather travel a hundred miles in great pain in the 

depths of hell before I would adore you!"^"^ 

"Wonder not, then," says Christ, "that I save man and not you; for though he sins, 

he repents and asks mercy penitently and without guile, the very thing Satan has not done 

and will not do."^^ 

The demon protests that Christ has liberated man wrongfully, for Satan was 

unable to recognize Clirist, and had he perceived he was God, he would not have 

persecuted him and contributed to his death at the hands of the Jews. But Christ 

concealed himself beneath a guise of humanity, and Satan is no more guilty than the fish 

who takes the bait beneath which the fisherman has hidden the hook.^^ 

"Disse Christo; Se io non t'aiuto, questa ei e la casgione che tu medesmo non ti uuoli aiutare. Percio 
aiuto I'omo ch'elli medesmo s'(a) aiuta. Cusi saluerei io tei come lui, se tu ti uollessi aiutare pentendoti et 
adorandomi et dimandandomi miserlcordia et dicendo tua colpa et adorandomi come singnore." Ibid., lines 
201-207. 

"Disse lo dimonio: Io mi pento ch'io caddi di cielo; ma non percho io ti uogla adorare, no dire mia colpa. 
Inansi uorrei andare in profondo di inferno in cento milia cutanta pena ch'io sia non ch'io ti uolesse 
adorare." Ibid., lines 208-212. 

"Rispouse Christo et disse: No n ti merauiglare s'io saluo I'omo et non tei; ch Tomo, perch'eli pecchii, 
elli si pente e dimandami misericordia pentendosi et incolpandosi; la quale cosa non uollesti fare tu, ne 
uuoli." Ibid., lines 213-217. 

"Disse lo dimonio; Io pongno et protesto che tu per inganno ai liberate I'omo, ne di', ne puo ualere, 
perch'io non ti pocti' connoscere; che, se io t'auesse connosciuto, non t'arei perseguitato ne factoti ucidere, 
che ti monstrasti homo ed eri Dio. Dunqu, si come tu did che io per inganno uinsi, pero non de'ualere lo 
tuo aiuto a-lloro, perch'e stato inganno a mei et a li ludei che ti vciseno. Che se ti auesseno connosciuto, 
non I'arebbeno facto; che tu nascondesti la divinita indela humanita et facesti como pescatore che nasconde 
I'amo indell'esca, unde lo pescio n'este ingannato." Ibid., lines 218-229. 



Pronounces Christ, "whoever deceives a deceiver does pure justice. I deceived 

you with pure justice. Art itself deceives with art. In the same manner that one offends, 

by that same does one suffer loss;" and the very will to do evil costs one the good, just as 

the will to do good ends the evil. Hence, "every man should aid the deceived and stand 
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against the deceiver." 

Says the demon, "Know what I say? My evil is greater than your good, for of 

every person that you shall have, I shall have a hundred. But what value are they to you? 

I shall have more of them than you."^^ 

Responds Christ, "The more the firewood, the hotter the flame. As many as are 

damned, so much worse the weeping, and as many more enter hell, so much the worse for 

you, that all your end may be fire and tribulation and pain. And like the example of the 

gold coin, one fine one is worth a thousand riels. The virgin mother is worth more than 

all you will ever have, even a hundred thousand. And it is not the fault of the physician if 

the infirm dies, when he refuses the medicine the doctor offers. He does well who 

receives the medicine that heals. I am the great physician, and thus the fault comes from 

"Disse Christo: Frate, chi inganna lo ingannatore si fa pura iustitia: io t'6 ingannato con pura iustitia. 
L'arte si inganna con Parte. Per quello medesmo modo che peccoe, cid e che uolse peccare, fu dannato; per 
quello medesmo s'amendoe, uolendo et partendosi dal peccato per la sua medesma uolonta; si come in 
prima piacendoli lo male, perdecte lo bene, cusi poi piacendoli lo bene perdecte lo male. Et ogn'omo 
de'auitare lo ingannato ed essere contra lo ingannatore." Ibid., lines 230-239. In some manuscripts, ^'frate" 
appears '^fratello", and while probably intended as a familiar form of address to enhance the dramatic 
appeal of the piece, in the fourth chapter, we will discuss a legal application imlying a sibling relationship 
between Christ and Satan reminiscent of gnostic cosmogony, even though perhaps attributable to nothing 
more than Lactantian hyperbole envisioning Christ and Satan as twin angels, paralleling the dichotomy of 
Cain and Abel. 

"Disse lo dimonio: Sai che io ti dico? pio potra lo mio male ch'el tuo bene, che per uno che tu n'arai, 
n'aro io C., et pio I'ai aitato che non fu lo suo pentimento et pio li ai facto aitandolo che non li feci io 
stroppiandolo. Ma che ti uale? Pio n'6 io che tu." Ibid., lines 240-244. 



the patient and not from the doctor, who lives and reigns through the infinite cycle of 

ages, amen."^^ 

Theologically this piece is interesting because it implicitly condemns any 

monergistic view of atonement as against Christ's synergistic arguments. Suggesting that 

the plan of salvation is unfair, Satan argues God saves whomsoever he will, and when 

Christ responds that man can undo his failings through conversion and penitence, Satan 

observes that this, too, requires prevenient grace, which likewise is afforded only to those 

of God's choosing. Ultimately, Christ resorts to the argument that even prevenient grace 

is something which man must be prepared to receive. 

Who, then, is to be saved? Anyone willing to receive the Great Physician's 

medicine. The doors of hell have been opened, but no one's status is changed thereby, but 

by their proceeding through those portals. The atonement is universal, but must be 

subjectively appropriated. Indeed, the suggestion is that even in Hades, the wills of 

righteous men were not entirely bound, but only their bodies. This prison is the place of 

the dead, equivalent to sheol or Hades. However, when the saved proceed through the 

gates of Hades, the presupposition seems to be not that they are free, but that they belong 

to Christ. 

In this vignette, precisely what purpose does Jesus' death serve? Apparently no 

other purpose than to unlock the prison doors from the inside. Unfortunately, the text 

"Disse Christo: Quanto pio sono le lengna, tanto ei e magiore lo fuoco, et quanto pio sono li prescioni 
indela prescione, tanto ei e peggio per loro, et quanto pio n'anderano in inferno, tanto fi peggio per tei, che 
tucti ti fino fuochi et tribuli et pene. E pongnoti lo exemplo del denaio dell'oro, che uno buono uale mille 
riei. La uergine madre uale pio che tucti quelli che tu mai arai, e se c"^ cutanta n'auessi pio. E non e la 
colpa del medico, se lo infermo muore, da che non uuole riceuere la medicina che-lli uuole dare lo medico. 



does not reveal why this subterfuge is necessary, if Satan was only a jailer, and man's 

will was not bound.Christ is only reclaiming his own, i.e., those dead who are, and 

seemingly already were, penitent and desirous of Christ's lordship. In fact, the tract 

merely borrows the topos from earlier theologians, but then glues this commonplace onto 

a subjective analysis of salvation in terms of choice, without a theological argument 

explaining how that choice is influenced by the atonement. 

Indeed, if one reviews the legal arguments in this dialogue, not only are they 

directed to the fact that Satan does not rightfully hold humanity, but that humanity, at 

least as a whole, is not rightfully held by Satan, certainly not in perpetuity. In a sense, 

man is released early for good behavior manifested by sincere remorse. Christ is reduced 

to a glorified doorman, or perhaps an Orpheus, leading forth those who wish to follow 

and are not foolish enough to look back. Apparently, in his eagerness to operationalize 

the harrowing of hell, and to address certain unrelated issues surrounding the justice of 

salvation, the author has abandoned all efforts at theological sophistication, and returned 

to the apocryphal literature of early Christianity, without achieving the delightful 

mythological effects of a Gospel of Nicodemus. 

While the foregoing texts are obvious precursors to the Processus Sathane, 

discussing Satan's rights in terms of contemporary law, the form is simple dialogue with 

no effort to replicate the pugnacious atmosphere of the courtroom, or manifest concern 

for procedural niceties. More particularly, insofar as any suit is effected, it necessarily 

presumes possession by Christ, though the basis for this presumption is lacking in the 

Sa bene che se la riceuesse che guarebbe. Buono medico ei e; dunqua la colpa uiene da lo infermo et non da 



text. Theologically, these texts assume an attitude of universal atonement, since only 

those are left to Satan who "refuse the medicine", or who choose to remain in Satan's 

service. This choice is reflected in receipt of the sacraments, which both texts emphasize 

as effective. Still, humanity is regarded merely as chattel contested between litigants. 

Christ has the better claim to humankind. Two factors weaken Satan's allegations of 

trespass and forcible dispossession: he is implicated in the death of Christ, and his claim 

to "possession" in the legal sense is tenuous. Both the Christo e Satana and the Conflictus 

leave these arguments underdeveloped as compared to the Processus Sathane. 

Equally important, however, is that both these debates presume that Satan is, 

indeed, owed nothing. At most he is a jailor - a sort of bailee, who has himself acted 

wrongfully. Accordingly, he is owed nothing by Christ, not even a right to be treated 

fairly or justly. In fact, these vignettes seem dedicated to supporting an Anselmic 

perspective that man's fate is totally between humanity, Christ and the Father. The 

cosmic battle between God and the devil is largely illusory, as a foregone conclusion. On 

the other hand, both skits fail to explain adequately the nature of humanity's choice 

between serving God and serving Satan, although the conclusion of both indicates such a 

choice must be made. The contrivance of a hearing or trial does not easily lend itself to 

theological consistency. 

Finally, and to some extent as a result of the foregoing posture, these debates also 

depict a reasonably primitive form of hearing, with unrepresented parties directly 

addressing the sovereign, or arguably, in the case of the Thrones, a sort of jury, or 

quella del medico, per infmita secula seculorum amen." Ibid., lines 245-259. 
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perhaps a gemote, or council. For the purposes of these texts, however, this is of little 

importance, because they seek to understand the hidden justice of a limitless God by 

comparing his cosmic conduct to the temporal sphere. They certainly do not seek to 

question the justice of God, nor do they feel compelled to justify his conduct by reference 

to human mores or even natural law. The topic is God, not human justice. It remains for 

the jurists to invert the metaphor and make Man the topic, with God a mere player. 
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CHAPTER THREE 

A BARTOLIST INTERPRETATION OF CHRISTIAN LIBERTY 

In view of the appropriation of legal imagery to illuminate theological doctrine, it 

is hardly surprising that jurists such as Bartolo would eventually reclaim for their own 

heuristic purposes the courtroom vignettes concocted by clerics. The problem confronting 

legal scholars in the educational use of Satan's assertion of dominion over humanity was 

how to avoid triviality and give the devil at least a prima facie case. In an action against 

Christ himself, Satan was unlikely to present a credible case, while any petitory claim, 

i.e., one to ownership, Satan might raise, requiring as it does good faith and just title, 

would be attenuated almost by definition. The case for Satan must divert attention from 

the unrighteousness of the diabolic tenure and argue instead the justness of humanity's 

detention. Consequently, the Processus, unlike the theological dialogues, discourses not 

on the propriety of Christ's victory over the powers of darkness but on humanity's right 

to remain at liberty. It is, in essence, a brief for human freedom and dignity. 

It is also, however, a pedagogical device, a characteristic which explains some of 

its peculiarities. One wonders, for instance, why certain dispositive citations are omitted. 

There is no reference to the Liber Sextus, to Innocent IV's decretal barring corporate 

excommunication, or even to those Clementines guaranteeing due process, which we 

suggested were critical to the formulation of the vignette. The explanation lies in the 

nature of educational exercise, designed not only to acquaint the student with basic 

concepts such as petitory versus possessory actions, but the art of argument as well. 



Here, once again, the techniques of the mos italicus, as opposed to the mos 

gallicus, even the seeds of which began to appear only at the end of Bartolo's life, come 

to the fore. While the latter, borrowing from Italian humanism's adfontem approach to 

hermeneutics, seeks to read the legal text within its historical context, the precursor to 

historical jurisprudence, the mos italicus, borrowing from French scholasticism, seeks to 

derive logical principles from the text for employment in demonstrative syllogism. For 

this reason, the Bartolists are willing to synthesize a principle by analogy to another 

provision of the Corpus, even if the use of that text is historically, or even textually, 

inappropriate because not in pari materia. This aspect of technique is what Valla labelled 

''lingua barbara'\ but it served as the backbone of the legal practitioner's craft. In a 

sense, adherents of the Italian style were willing, indeed, insisted upon approaching legal 

provisions much as Isidore approached etymology, searching for "higher" truths. 

Were this not sufficient caveat lector, the occasional oddities of legal 

argumentation are compounded by pedagogical demands. Although even the purest of 

medieval legal reasoning may strike the reader as discordant absurdity, the use of humor 

and exaggeration to impress students rhetorically and soothe the learning process 

generally manifests a continuity with the classical period. The added facet of humor as a 

glue binding together members of the professional community will be discussed in 

greater depth in Chapter 5. The reader should not be overly dismissive of what seem 

sophistic antics. The style of the Processus is not comic theatre, but ludicra-seria as a 

consciously self-reflective rhetorical device. 
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In order to present the student with a hypothetical case worthy of his attention, 

and typical of this legal school, realizing that the origins of the case frame the issues 

without which there is no controversy to discuss, the author carefully relates the events 

leading up to Christ's passion. ''Intuens nullam nationem seu naturam fraudulentiorem 

existere muliere", the demonic foe persuaded the wife of Pilate to prevail upon him that 

no harm occur to Christ, tormenting her with nightmares as a result of her husband's 

involvement, and speaking against those who wished to expedite the death of Jesus, 

knowing Christ would descend into Hades and that against him, the gates of Hell would 

never prevail. In such a way, the author emphasizes the efforts of the hellish host to avert 

Jesus' death, fully aware of the problems it would engender. Every pain is taken to avoid 

Augustine's muscipulum or Gregory the Great's fishhook, that Satan's purported 

despoliation might not appear invited, and his possession prior to the harrowing might 

seem peaceable. 

For what Satan as prospective plaintiff needs is an action quasi in rem, i.e., one in 

which he proceeds against the subject matter of the litigation, humanity itself, thereby 

avoiding direct conflict with Christ, and that can be brought for mere possession, rather 

than claiming ownership. The first requisite is met by an action of capitis deminutio^, or 

change in the civil condition or status of the defendants. For Satan's purposes, it is better 

' As expressed in Inst. 1.16.1: Maxima est capitis deminutio, cum aliquis simul et civitatem et libertatera 
amittit, quod accidit in his qui servi poenae efficiuntur atrocitate sententiae, vel liberti ut ingrati circa 
patronos condemnati, vel qui ad pretium participandum se venudari passi sunt. There is also minor and 
minima capitis deminutio, but these seem less relevant to our discussion, particularly since capitis 
deminutio is not only applicable to those remanded into penal servitude, but it was also the fate of those 
taken prisoner in war and not returning with postliminium. See Inst. 1,3.4; commentary of J.A.C. Thomas, 
The Institutes of Justinian (North Holland Publishing, 1975), pp. 15, 49. Note, however, that capitis 
deminutio can only apply to one with legal status, or caput. Therefore, captivity operates no capitis 
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yet if capitis deminutio can be pursued through one of the actiones praeiudiciales, or 

preliminary actions, which would treat the existing freedom of the party defendant, 

2 humankind. 

In response to the second requisite, Bartolo has his astute demoniacal procurator 

bring a possessory action seeking interdictory relief in the nature of Unde vi in the hope 

of avoiding the pitfalls of a petitory action that would require him to establish the 

strength of his own title. In general, such a restitutionary proceeding would permit of no 

objections, but would permit at most establishment of dispossession by force. Such a 

proceeding would determine not who had legitimate title but which party had the 

advantage of being the defendant in a subsequent vindicatio, or proceeding to determine 

ownership,^ since then as now, the party seeking relief had the burden of proof. 

deminutio in one unfree, such as a statuliber, for he is eadem res. See W.W. Buckland, The Roman Law of 
Slavery: The Condition of the Slave in Private Law from Augustus to Justinian (Cambridge, 1908), p. 310. 
^ "Praeiudiciales actiones in rem esse vvidentur, quales sunt, per quas quaeritur, an aliquis liber vel an 
libertus sit, vel de partu agnoscendo ex quibus fere una ilia legitimam causam habet, per quam quaeritur, an 
aliquis liber sit; ceterae ex ipsius praetoris iurisdictione substantiam capiunt." Inst. 4.6.13. Such actions 
could be had to determine preliminarily in cases dealing with the status of children whether the mother had 
been the wife of the purported father. See D 25.3.4. Another passage, seemingly indicating the antiquity of 
such actions, see Thomas, op.cit., p. 295, is provided by D 1.2.2.24, dealing with the infamous case of 
Appius Claudius, one of the Ten Men credited with transcribing the customary law into the Twelve Tables, 
and Verginius and his daughter, Verginia, which tale of lust, corruption and violence is detailed by Livy 
3.44 and summarily recounted in the Romance of the Rose, 5589 — 5658. The Digest is less concerned with 
the political corruption of Appius, than with his procedural dilection in awarding temporary custody, or 
vindicia, over Verginia (here the res), to someone (a crony, as we know from Livy), than to her father. 
Ultimately, Cujas, 8 obs. 23, would deal with the legal significance of this passage, which also appears 
related to the principles of Nov. 4.2, prohibiting recovery of property transferred to a third party before a 
personal action is brought against those liable. In the case of Satan, it would presuppose that he could only 
reclaim humanity if humanity were at large, or if Christ wrongfully despoiled him, and he brings action 
against Christ himself. 

The same use of prejudicial actions was made under the English law, see Bracton 3.1.4.9; on 
possession as an action prejudicial to right (i.e., title), see Bracton 3.1.12.4. 
^ Although the demon does not refer specifically to unde vi, it was well recognized that the interdict was 
always available for restitution, requiring only possession and spoliation. Innocent IV, Commentaria 2.12.4 
(Frankfurt, 1570). Indeed, unde vi ws the model for the canonical actio spolii, which in turn was the basis 
for the assize of novel disseisin. In this respect, interdictal relief for possession could be used in much the 
same manner as novel disseisin, on which see generally, Bracton, L. 4; on its use in France, see 
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The evolution of this procedure indicates its advantages for a pleader in Satan's 

tenuous legal position. Originally there were two forms of the interdict: Unde vi and 

Unde vi armata. The former, since it did not deal with force of arms, permitted the 

respondent a defense of vitious (wrongful) possession by the petitioner, and was probably 

constructed in accordance with the formula: Whereas either you or members of your 

household forcibly ejected him when he held possession which he did not hold from you 

by force, stealth or precaria, therefore you shall restore him now to everything that he had 

then. \Unde in hoc anno tu ilium vi deiecisti autfamilia tua deiecit cum illepossideret 

quod nec vi nec clam nec precario a te possiderit, eo ilium quaeque ille tunc ibi habuit 

Beaumanoir, 988. On the character of possession as praejudicial, see Bracton 3.1.12.4. Bracton 3.1.4.7 sets 
forth the reasoning behind ascending actions and the order in which they should be brought: Actiones 
autem civilium, quae sunt in rem, aliae data sunt supra ipsa possessione, aliae proditae super ipsa 
proprietate. Et si super eadem re uni petenti competant plures actiones, sicut assisa novae disseysinae 
mortis antecessoris super possessione, et breve de ingressu, et breve de recto super proprietate, simul et 
semel omnibus uti non poterit, sed unam eligat quam voluerit, et una electa, nunquam habebit regressum ad 
alias, pendente ilia, quod si ad aliam recurrat, impetratio de secunda non valebit. Si vero, quocunquam 
modo, ab incepta recesserit, per licentiam vel judicium, in proponendis actionibus hunc ordinem observabit. 
Si enim ab assisa novae disseysinae recessum fuerit statim habeatur recursus ad assisam mortis 
antecessoris, si competat, et postea ad breve de ingressu, et ad ultimum ad breve de recto, et ita ascendendo 
de possessione usque ad proprietatem, sed non e contrario descendendo, quia nunquam de brevi de recto fit 
descensus ad alia brevia inferiora, quia, qui semel egerit per breve de recto, totum jus tam super 
possessione quam super proprietate deducit in judicium secundum quod videri poterit infra, ubi tractatur de 
brevi de recto. Nunquam enim a causa propriatis fit descensus ad causam possessionis, nec postquam semel 
actum fuerit de seysina antecessoris, non possit quis agere de seysina propria per assisam. 

The same principle apertains to Roman law: possession is tried before title. In fact, Bracton, in 
3.1.12.4, paraphrases the Pandects regarding the Lex Julia concerning vis publica as an example of this 
principle: Si de ui et possessione uel dominio quaeratur, ante cognoscendum de ui quam de proprietate rei 
diuus Pius. . . . Graece rescripsit: sed et decreuit, ut prius de ui quaeratur quam de iure dominii siue 
possessionis. D 48.6.5.1. 

Note that this incorporates the additional principle that criminal matters take precedence over civil, 
both under Roman and under English law, in descending order, i.e., felonies first, then misdemeanors. 
Bracton, 3.1.12.3. The relation between possessory and petitory actions is expressed nicely in X 2.12.6: 
Quum dilectus. Ad quartum autem breviter respondemus, quod, quum super possessorio et petitorio simul 
est actum, utrumque una sententia debet terminari. Sed licet in pronunciatione sit possessio praemittenda, in 
exsecutione tamen debet proprietas praevalere. This presupposes that in canon law, possessory and petitory 
actions might be combined, unlike English law which permits only one at a time. Generally, this would 
seem to occur principally in cases where the parties consent to such ajoinder. See X 2.13.1. 
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restituas.Y However, by the time of Justinian, the desire to avoid forcible assertion of 

even justified claims led to the conflation of the two forms into one rule permitting of no 

defense regardless of the type of force employed. This certainly appears to have been the 

rule adopted in the canon law, as cited by the demon procurator/ 

It is this procedure which obviates the need to join Christ as a party defendant, 

contrary to the assertions of misjoinder by some German critics discussed in Chapter 

One, so long as one presumes humanity to be de facto free.^ The fact that at the time of 

the harrowing of Hell it was fear inspired by a third person, viz., Jesus, which caused 

Satan to manumit humanity is irrelevant to the issue that a manumission produced by vis 

or metus is null and void. If the manumission is invalid, humanity is in the position of a 

fugitive slave, and deemed fur sui, literally, a thief of his own person. The appropriate 

way of reaquiring possession of fugitive slaves, or for that matter, of a man in servitude 

claiming his freedom, was by causa liberalis, which Gaius in his Institutes terms a 

vindicatio in libertatemJ Just as in other forms of vindicatio, or claim of ownership, who 

has the burden of proof is determined by who has de facto possession. Thus, if the person 

claiming freedom is in servitute, he will be the plaintiff, or if in libertate, he will be the 

defendant. D. 40.12.7.5 further provides that preliminary proceedings are authorized to 

"* See generally the commentary of Thomas, institutes. Note that where "«ec vi nec clam nec precario" was 
applicable, it was applicable where possession was "a te", i.e., from the defendant or respondent in the 
interdictal action. 
^ Quum olim, X 1.13.12; likewise, cc. 1 and 6. 
^ Indeed, spoliation has two meanings. In the first, spoliatus debet ante omnia restitui, despoiled merely 
means deprived of possession, and a spoliator is one who has acted so as to deprive one of possession, 
either by carrying away or destroying the res. In a more particular sense, however, a spoliator is an ablator, 
or privy to a spoliation, holding proceeds which may be disgorged. See, e.g., re "nec spoliationem ratam 
habuif\ X 2.13.15. In principle, perhaps an action for injury could be brought against Christ, but certainly 
not a possessory action demanding restitution of the res. 
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make such a determination, which Buckland suggests was covered by edictal machinery 

set forth in the Edictum Perpetuum of Julian. By late antiquity, the existence of interdictal 

machinery under Book 43 may have replaced those supplementary provisions, and 

assuredly, to the extent any separate machinery continued to exist, it would have 

resembled in cause and nature the interdicts discussed. Thus, Satan's procedure is 

fundamentally sound, the case is properly joined, and the entire tract is founded upon the 

assumption of humanity's fundamental liberty.^ 

The demon procurator's tactic in bringing action directly against himianity also 

explains Mary's right to represent humankind despite the peculiar circumstances. The 

diabolic objections to Mary's advocacy are two-fold. First, there is the question whether a 

woman can serve as advocate, since advocacy "v/>z7e officium est'. The Pandects 3.1.1, 

discusses those debarred from applying to the magistrate on behalf of others. As 

subparagraph 5 notes; 

On account of sex, [the magistrate] forbids women to plead for others. The 
reason they are forbidden is to prevent their involvement in the affairs of 
others contrary to the modesty of their sex or discharging manly 
obligations. Originally, the edict was issued against a most shameless 
woman named Carfania who pestered the magistrate with impudent 
pleadings. 

[. . . sexum: dum feminas prohibet pro aliis postulare. Et ratio quidem 
prohibendi, ne contra pudicitiam sexui congruentem alienis causis se 
immisceant, ne virilibus officiis fungatur mulieres; origo vero introducta 
est a Carfania improbissima femina, quae inverecunde postulans et 
magistratum inquitans causam dedit edicto. . . .] 

' See generally, Buckland, Roman Slavery, chapter 28, particularly pp. 652-672; M. Melluso, La Schiavitu 
nell'eta Giustinianea: Disciplina giuridica e rilevanza social (Paris, 2000), pp. 111-133. 
^ Regarding the burden of pleas and writs in England, see Bracton A.2\A,fin.; in France, see Beaumanoir, 
1424; Li Livres deJostice et de Plet, ed. Louis Nicolas Rapetti (Paris, 1850), 19.13. 
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Satan also refers to C.3 q.7 c. 1, cited as ''Sunt quidam autem tres'\ actually being what is 

now regarded as the second sentence, ''Sunt autem tres", under the canon "infames", 

which lists women as among that group, including those convicted of serious criminal 

offenses, who can plead for themselves, but not for others, arguably putting them one 

step ahead of minors and the insane, neither of whom can plead at all. Finally, Satan 

refers to Gratian's interesting introduction to 15 q. 3, which I quote in its entirety because 

of its colorful, and slyly circular, reasoning (Satan maintains that women may not plead 

for another because they cannot accuse; the canons assert that they may not accuse, 

because they cannot plead; and who cannot plead should not be allowed to accuse!): 

Third, it is questioned whether he (the defendant) should be convicted on 
the testimony of a woman, it is fitting to first inquire whether a woman is 
competent to accuse a priest; for it seems that the sacred canons entirely 
prohibit this. It is generally established by the decree of Pope Favian that 
those not of their order nor capable of joining their order may not accuse 
or testify against priests of God. Indeed, not only carmot women be 
promoted to the priesthood, but not even to the deaconate. Wherefore, they 
are not competent to accuse or testify against priests. Moreover, the laws 
advise that by reason of the modesty of their sex, a woman ought not 
intercede before the magistrate on behalf of others, unless perhaps she 
chose to pursue recovery for her own injuries or those of her family. But if 
it is not her own or her family's cause which she pursues, it is not proper 
to admit the accusation. Section 1: On the other hand, one who is 
competent to act as a judge, ought not be barred from the status of accusor. 
That women, moreover, judged the people in the Old Testament, whoever 
reads the book of Judges cannot ignore. Therefore, those who it is 
established frequently acted as judges of the people, cannot be barred from 
acting as accusors, nor does any divine scripture seriously bar them from 
bringing accusation. Section 2: To this it is responded that many things 
permitted by the law in olden days, today, with the fulfillment of grace, 
are abolished. While, indeed, it was permitted that women judge the 
people, today, on account of the sin introduced by woman, the Apostle 
directed them to act modestly, to be subject to man, to cover their heads as 
a token of subjection. And since they are shown subject to the man in all 
things, to whom it is not given to plead for another, it is not seemly to 
admit to act as accusor. Section 3: However, although women are not 
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admitted promiscuously and indiscriminately as accusors, nevertheless, 
there are certain crimes, the accusation of which a woman is not barred 
from coming and supporting. 

[Tertio queritur, an ex mulieris confessione iste sit condempnandus? In 
quo primum videndum est, an mulier sacerdotem accusare valeat? Quod 
sacris canonibus omnino videtur esse prohibitum. Generaliter enim 
statutum est ex decretis Fabiani Papae, ut sacerdotes Domini non accusent, 
nec in eos testificentur, qui sui ordinis non sunt, nec esse possunt. 
Mulieres autem non solum ad sacerdotium, sed nec etiam ad diaconatum 
prouehi possunt, unde nec sacerdotes accusare, nec in eos testificari 
valent. Legibus quoque cautum est, ut ob verecundiam sui sexus mulier 
apud pretorem pro alio non intercedat, nisi forte suas vel suorum iniurias 
persequi malverit. Hec autem, que nec suas, nec suorum iniurias 
persequitur, ad hanc accusationem admitti non debet. S. 1. Econtra qui 
iudicis personam gerere valet ab accusatoris officio non removetur. 
Mulieres autem in veteri testamento populum iudicasse, quicumque librum 
Judicum legerit ignorare non poterit. Non itaque ab accusatione removeri 
possunt quas etiam iudicis personam frequenter gessisse constat, nec ulla 
serie dividarum scripurarum ab accusatione prohibentur. S. 2. His ita 
respondetur; In veteri lege multa permittebantur, que hodie perfectione 
gratiae abolita sunt. Cum enim mulieribus permitteretur populum iudicare, 
hodie pro peccato, quod mulier induxit, ab Apostolo eis indicitur 
verecundari, viro subditas esse, in signum subiectionis velatum caput 
habere. Que ergo his omnibus viro subiecta ostenditur, cui pro alio 
postulare non conceditur, ad accusationem admittenda non videtur. S. 3. 
Econtra, quamquam passim et indifferenter ad accustionem mulier non 
admittatur, sunt tamen quedam crimina, quorum accusationem mulier 
subire non prohibetur.] 

Satan would argue that women cannot be advocates, because they are not fit even to give 

testimony. Gratian, however, argues that they cannot give testimony because they cannot 

be advocates. 

The second objection Satan raises is that Mary is mater iudicis, mother of the 

judge. Satan cites X 2.28.36, to the effect that a judge delegate may be recused where he 

is related by blood to a party or has previously served as advocate in the cause, as well as 

canon 61 dealing with what today might be called challenges for cause. Satan also cites 
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1.51.4 of the Code, providing that ''domesticus iudicis a publicis actibus arceatur . . 

[The ''domesticus'" of a judge is barred from public acts]. On its face, this last reference 

would seem apposite, but in fact manifests the writer's ignorance, or more likely, Satan's 

intentional dissembling, regarding the meaning of''domesticus'\ The text accepts the 

term at face value as referring to the judge's "household" in the usual sense. Legally, the 

term signified a court officer, sometimes identified with a bailiff, not in the Anglo-

American sense of tipstaff (in America, the officer who waits upon the court, guards 

juries, etc.; in England, the officer armed with a silver-tipped rod who takes custody of 

prisoners), nor in the French sense of a quasi-judicial officer akin to the medieval English 

sheriff, but something more in the Scottish mode of an assessor selected to advise the 

judges of inferior courts on the law. In fact, the context of the Code would suggest that 

the ^'domesticus" is a type of judge's assistant, who, inter alia, combined many of those 

functions presently associated with the offices of clerk of the court and law clerk. 

Mary's first reaction is a series of ad hominem, or perhaps I should say ad 

demonem, attacks, calling the procurator a liar from whose lips truth will ne'er be found. 

However, addressing the substance of the demon's objections to her appointment as 

defence counsel on grounds of her sex, Mary pleads public interest. She notes that 

women may be allowed to plead on behalf of certain of the downtrodden and oppressed, 

relying on the final canon of the decretal title, "Z)e procuratoribus". On its face, X 

1.38.15 deals with the question of whether a corporate attorney is barred by reason of the 

excommunication of the directors and incorporators. The commentary of Innocent IV, 
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however, makes clear that the woman functioning as representative or agent is valid as a 

matter of pubhc interest.^ This argument ties quite nicely to Mary's citation of D 3.3.33: 

It is in the public interest that someone defend those absent. Even in 
capital offenses a defense is permitted. Therefore, whenever anyone risks 
condemnation, it is just to hear anyone speaking on his behalf and alleging 
his irmocence; and ordinarily, this will be allowed, as is also apparent from 
an imperial rescript. 

[Publice utile est absentes a quibuscumque defendi; nam et in capitalibus 
iudiciis defensio datur. ubicumque itaque absens quis damnari potest, ibi 
quamvis verba pro eo facientem et innocentiam excusantem audiri aequum 
est et ordinarium admittere: quod et ex rescripto imperatoris nostri 
apparet.] 

Concern for the public interest is also evident in the provisions of 3 q. 7 c. 2: 

3. It is permitted for (women) to plead on behalf of a parent, patron, the 
child of a patron, as well as their own child, brother, sister, nephew, niece, 
grandchild, daughter-in-law, step-father, step-mother, stepson, 
stepdaughter, ward, the insane, the simple-minded, the deaf, the wastrel 
and the under-aged. 

[3. Permittitur autem eis postulare pro parente, pro patrono, patrona, 
liberis et parentibus patroni et patronae; pro liberis etiam suis, fratre, 
sorore, socero, socru, genero, nuru, vitrice, noverca, privigno, privigna, 
pupillo, pupilla, furioso, furiosa, fatuo, fatua, surdo, prodigo, et 
adolescente.] 

Finally, Mary refers to the Code, 2.8.5 (frequently cited here as ''Licentiam", but 

probably intended to be "Ad haec eos,'') or "Luentia" at 2.(7)8.8 which provides that 

those retired from the office of advocate may continue to represent themselves, their 

spouses, fathers, in-laws, their own children, their tenants, and their slaves. Who, indeed. 

' . Sed quando per sententiam sunt damnati, sive occultum, sive manifestum sit, non possunt constituere 
procuratorem, si autem non pro universitate, sed pro se quis constituat procura. tunc bene repellitur 
exceptione, etiam si tantum a canone est excommunicatus, et etiam si sit occultum, et est ea ratio 
diversitatis, quia ibi tolerantur, quae fecit ratione publicae utilitatis, et publici officii, quod exercet, at in 
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is more pitiful than those whom Satan would lead back into pristine servitude, contrary to 

the law of nature? In support of the argument that those facing servitude are among those 

most in need of defense, who should be favored with every opportunity of defense 

against a condition or status contrary to the law of nature, Mary cites D. 1.1.4: 

Manumissions also arise from the law of nations, and refer to loosing from 
one's hand, i.e., the giving of liberty. For whenever one is in servitude, he 
is in the hand and power [of another] and he is manumitted when freed 
from that power. This status arises from the law of nations, since by 
natural law, all are bom free. Where there is no slavery, manumission was 
unknown: but later, when slavery was introduced by the law of nations, 
there followed the privilege of manumission. And though by natural law 
we could have been called collectively, "man", the law of nations gave 
rise to three classes: freeborn and its opposite, slaves, and a third category, 
freedmen, that is, those who used to be slaves. 

[Manumissiones quoque iuris gentium sunt, est autem manumissio de 
manu missio, id est datio libertatis: nam quamdiu quis in servitute est, 
manui et potestati suppositus est, manumissus liberatur potestate. Quae res 
a iure gentium originem sumpsit, utpote cum iure naturali omnes liberi 
nascerentur nec esset nota manumissio, cum servitus esset incognita: sed 
posteaquam iure gentium servitus invasit, secutum est beneficium 
manumissionis. Et cum uno naturali nomine homines appellaremur, iure 
gentium tria genera esse coeperunt: liberi et his contrarium servi et tertium 
genus liberti, id est hi qui desierant esse servi.] 

Likewise, Inst. 1.2 (3) provides that the conditions of servitude . . are contrary to 

natural law, for by nature, in the beginning, all men were bom free." [. .. sunt iure 

naturali contrariae (iure enim naturali ab initio omnes homines liberi nascebantur]. 

Furthermore, Mary maintains that she is entitled to be heard because the cause 

affects her, and she would be entitled to plead even were she a heretic, Jew or 

excommunicate, citing X 2.25.5, standing for the proposition that excommunicates, 

alio casu, ubi publicum officium non exercet, non expedit exceptionem non admitti, sed si non excipiatur, 
tenet quod facit. ..." 
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although not entitled to counter-petition, are able to except, appeal and raise every 

defense. The Virgin also points to c. 8, asserting the principle that in defense, one can 

interpose an exception (responsive defense plea) of excommunication, perjury or other 

legitimate exception against the plaintiff, notwithstanding a replication (reply by the 

plaintiff to the exceptions) alleging the defendant's own excommunication or perjury. 

The lack of symmetry is undoubtedly attributable to the defendant's involuntary joinder, 

while the plaintiff affirmatively seeks relief from the tribunal. Indeed, one must ask why 

Satan is allowed recourse to the heavenly courts at all. Assuredly, Mary throughout the 

skit maintains that the devil ought not be accorded his day in court; to which the demon 

procurator, almost as though tempting Christ, says, "Fine! Throw me out, and let the 

world see how just you are!" Is Bartolo mocking Anselm? Perhaps he is having a little 

fun at the expense of the venerable Archbishop of Canterbury; but it can also be argued 

eschatologically that Satan's irrevocable excommunication is yet to come. Until final 

judgment, c. 14 in some sense guarantees appellate rights, noting that ". . . it is not 

permissible to allege excommunication of a party, if he was unable to prosecute his 

appeal of that excommunication." [. . . nihil excommunicato appellare prodesset, si non 

posset appellationem suamprosequi]. 

Moreover, mother of the judge or not, Mary maintains that she is of all orders of 

womankind, being truly virgin, wife and continent, and that accordingly, she would be 

transacting her own business, even as envisioned by C 2.13.9: 

Those serving as soldiers are able to transact their own business without 
offense to discipline. Nor can it be said that one who honestly and 
honorably undertakes for good cause proceedings entrusted to him 
performs the business of another, when certainly a cause of action 
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undertaken in good faith for another person cannot be doubted to be the 
same as his own business. Hence, to forbid my soldiers such conduct 
would be not only unreasonable but unjust as well. 

[Qui stipendia merentur, suis negotiis superesse, inoffensa disciplina 
possunt. Nec potest dici eum qui honesta et verecunda praecedente causa 
mondatas sibi actiones exercuerit, alieno negotio fungi cum licet contentio 
ex persona alterus bona fide sumatur, hunc tamen rem suam genere non 
ambigatur, quod militibus meis interdici non modo absurdum verum etiam 
iniquum est.] 

Mary also refers to D 3.3.41, which states that under certain conditions, such as their 

disability, women may transact business for their parents in the absence of a male 

relative.Ultimately, Mary's prerogative to undertake humanity's defense stems not only 

from the public interest, but from her membership in and association with the defendant 

class. It is a fundamental principle of law that one has an absolute right to participate in a 

hearing which could adversely affect one's own interests. 

With counsel admitted and the issue joined, the focus of litigation shifts to the 

technical question of whether the devil "possessed" humanity within the meaning of 

applicable law. Therefore, Mary's first line of defense against Satan revolves around the 

scope of the interdict, Unde vi. As we saw in the last chapter, Unde vi is technically 

applicable to land, although it extends as well to movables located upon that land. There 

existed, however, a separate possessory interdict for movables, utrubi (D43.31), in the 

nature of the prohibitory interdict, Uti possidetis (D 43.17) which read: "Whereas you do 

not possess the dwelling-house, which is the subject matter of the litigation, by force, 

stealth or precaria one with respect to the other, 1 forbid force to be employed so that you 

may possess it" [Uti eas aedes, quibus de agitur, nec vi nec clam necprecario alter ah 

altera possidetis, quo minus ita possideatis, vim fieri ueto\ But while Uti possidetis was 
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designed only for retention of real property, Utrubi could be utilized either for retention 

or recovery of movables: 

This interdict pertains to possession of movable property, but it has come 
to have the force of Uti possidetis, which deals with property connected to 
the ground, so that in this interdict he also prevails who has possession, 
not by force nor stealth nor precarium, when he is troubled by his 
adversary over it. 

[Hoc interdictum de possessione rerum mobilium locum habet: sed 
optinuit uim eius exaequatam fuisse uti possidetis interdictor, quod de 
rebus soli competit, ut is et in hoc interdicto uincat, qui nec ui nec clam 
nec precario, dum super hoc ab adversario inquietatur, possessionem 
habet.] 

Mary's citation of the interdict. Quod vi aut clam (D. 43.24), is directed to the availability 

of the defense non vi nec clam nec precario feceris'\ which Julian, Ulpian and 

Venuleius, among others, held to be available in the premises, at least insofar as 

possession was by force or stealth."^ The weakness in Mary's argument is that Satan did 

not obtain possession of mankind through force, and while stealth broadly interpreted 

may have been involved in his acquisition, it was not the immediate means of his 

possession. 

In addition, Mary contests Satan's possession, beginning with provisions of the 

decretals covering usucapio, or what today is called "prescription": the acquisition of 

E.g., "Bellisime apud lulianum queritur, an haec exceptio noceat in hoc interdicto 'quod non tu ui aut 
clam feceris'? ut puta utor aduersus tel interdicto quod ui aut clam, an possis obicere mihi eandem 
exceptionem: 'quod non tu'ui aut clam fecisti'? et ait lulianus aequissimum esse hance exceptionem dare: 
nam si tu, inquit, aedificaueris ui aut clam, ego idem demolitus fuero ui aut clam et utaris aduersus me 
interdicto, hanc exceptionem profuturm. quod non aliter procedere debet, nisi ex magna et satis necessaria 
causa: alioquin haec omnia officio iudicis celebrari oportet." D 43.24.8.3 However, as discussed in note 26, 
supra, the defense would seeminly presuppose "a te", i.e., that any force or stealth was directed against the 
respondent asserting the exceptio, or that the actor held by precarial grant from the defendant. Certainly, 
any force or stealth was directed arguably not againt Christ, who remains a third party with regard to the 
suit, but against mandkind. The question of precaria is better handled by assertions of bailment which will 
be discussed infra. 
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rights through long-continued enjoyment. Under Roman law, usucaption requires bona 

fides and Justus titulus: two terms which within the prescriptive context equate roughly to 

"ignorance" and "under claim of right" respectively. Unlike the modern law of adverse 

possession, the equivalent of prescription when dealing with title to realty rather than 

incorporeal hereditaments, it was not permitted in Roman law for a mala fide possessor, 

i.e., one knowingly in possession of the property of another, to acquire title through 

usucaption. However, on their face, Mary's representations, while true, do not appear 

apposite to the demon's possessory action." Satan is not claiming title here; he is 

alleging interruption of his quiet enjoyment. 

The strength of the Virgin's argument lies seemingly in the subtleties of the word 

''possessio". Interdictal protection was originally given under Roman law only to those 

with dominium or in the course of usucapio, as an interlocutory measure (i.e., during the 

pendency of the suit) determinative of joinder within the \\ndicatio. For this reason, 

possession, being integral either to ownership or acquisition, received an independent 

protection by the law. Accordingly, thieves, precarial tenants and sequesters (those 

holding naked bailment, or depositum, for parties with competing interests) were afforded 

in varying degrees, interdictal protection, while depositees (those holding depositum for 

depositaries of common interest), hirers, and borrowers for use and return were not, on 

grounds they possessed animo suo corpore alieno, i.e., through the act and intention of 

another. Mary's point, therefore, is that the demons, as mere jailers of humanity, were in 

" Again, this is because title is not in issue, and usucaption is a method of acquiring title by prescription. 
Such matters could be heard in a possessory action only by consent of the actor (i.e., plaintiff), see X 
12.13.1. 
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the position of depositees, and possessed mankind only animo suo corpore alieno; and 

having once come into receipt of humanity under such terms, not only would usucapio 

never run, regardless of how long they detained the human race,'^ but even their 

possession is not considered their own. While detained by Satan, possession accrues to 

the benefit of God, and presumably Christ, who is therefore entitled to leave humans in 

Hades, take them, or manumit them as he sees fit. 

At this point, requested by the parties to rule interlocutorily, that is, during the suit 

in an order not dispositive of the entire controversy, Christ determines that Satan is not 

entitled to restitution. Confronted with this turn of events, the demonic procurator 

commences his replication, an opportunity for a plaintiff to contest any new matter 

introduced by the defendant's plea'^. Since Christ has ruled that his possession was not of 

a nature or type protected by law, the demon procurator undertakes to show that 

humanity's detention was just, observing that Adam and Eve, as a result of the fall, were 

sentenced interlocutorily to excommunication. 

In a sense, the author of the Processus performs a variation on the theological 

consensus that although Satan did not hold humanity justly, mankind was justly held by 

the devil. Mary strenuously objects that Satan should not be allowed to profit through his 

In this, Mary is correct, and it seems that this argument is dispositive. The author of the Processus 
composes in a manner the inverse of Tactitus; the last argument or hypothesis is the one he deems correct. 
" For while Christ has ruled that Satan is not entitled to possession by reason of dispoliation, there remains 
the issue of mankind's status. Status, certainly by the twelfth century, could refer to de iure condition or de 
facto condition. See, e.g., Bracton 4.21.4. Hence, a man free de iure, nonetheless could be considered as in 
a status of servitude if held by a lord. Similarly, a serf at liberty, though de iure unfree, was considered as 
living in a free status. For this reason, it is appropriate that the possessory action be had first, since in 
principle, a freeman could be returned pendente lite to the custody of his lord, until he pursued his action in 
causa liberalis. However, even barring relief in the possessory action, there remains the issue in actione 
praeiudiciale as to whether the defendant is sui iuris. If not, and the vindicatio does not proceed directly, it 
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own wrong-doing, citing, inter alia, the Lex Aquilia (D 9.2). The defense seems to be an 

early form of the maxim, injuria propria non cadet in beneficium facientis [Injury to a 

person will not redound to the benefit of the perpetrator; i.e., one will not be permitted to 

benefit from his own wrongdoing]. The argument is parallel to the Christo e Satane, 

discussed in Chapter Two, where Christ likens Satan's retention of humanity to the 

gambler retaining his ill-gotten winnings. 

Satan replies that regardless of his own conduct, mankind merits punishment ex 

officio, that is, from the inherent power, or merum imperium of magistracy; wrongful 

conduct should not be permitted to go unpunished, and for that reason the defendants' 

diminution in status is rightful. His citations demonstrate the subtlety of his response to 

the Virgin; for the demon relies on the Lex Aquilia, D 9.2.51, penultimate section, which 

considers the relative liabilities of assailants, each of whom on separate occasions 

wounded the same slave. Under the lex Aquilia, if it cannot be determined which blow 

killed the slave, then all will be held liable. However, the damages will be assessed as 

though they had each killed him under different circumstances at different times. 

Although Julian concedes the formula is imperfect, he suggests that the alternative be 

considered: 

For if anyone considers our conclusion absurd, how much more absurd to 
hold neither liable under the lex Aquilia, or one rather than the other, when 
it is not fitting that misdeeds go unpunished, nor easy to determine which 
of the two ought be held responsible. 

[quod si quis absurde a nobis haec constitui putaverit, cogitet longe 
absurdius constitui neutrum lege Aquilia teneri aut alterum potius, cum 

would presumably require the awarding of vindicia, allowing the actor another bite of the proverbial apple. 
See the tale of Appius and Verginia, supra. 
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necque impunita maleficia esse oporteat nec facile constitui possit, uter 
potius lege teneatur.] 

Satan does not contest whether he might have been blameworthy; but his fault cannot 

negate the guilt of humanity. Furthermore, Ut famae, X 5.39.35, provides that a prelate 

can and ought to incarcerate an incorrigible cleric, and that the lay authorities, acting in 

the public interest, are permitted to seize such a cleric for purposes of handing him over 

to the appropriate judicial officers. Finally, Satan cites what appears in some manuscripts 

as De poenitentiis, c. ex tuis, but what is intended to be Depoenis, Tuae discretionis, X 

5.39.6, where Innocent III advises the bishop of London that a cleric who commits 

robbery or other serious crime should be punished by degradation from his orders and 

confinement in a strict monastery to undertake penitence. These arguments have a certain 

appeal, since Mary just defeated Satan's claim for restitution by arguing he was no more 

than a jailer, and that his interest in humanity was no more than a bailment, not 

supporting interdictal relief Now Satan argues that if he held possession only as God's 

agent in humanity's incarceration, such incarceration is precisely what justice demands. 

Here, beginning her duplicatio, or rejoinder to Satan's replication, Mary resorts to 

a technicality, raising what today would be labelled "the doctrine of election of 

remedies": where two or more remedies exist, the plaintiff is compelled to elect one 

remedy and renounce the others. In support, Mary cites D 14.4.9 and C 6.2.1, dealing 

with instances of election within the context of actions for distribution and theft, 

respectively. Accordingly, she demands that such election be compelled.'"' 

''' In this, Mary appears incorrect. Her citations deal with mutually exclusive remedies which would result 
in compounding recovery. As previously noted, properly ascending (or in the case of criminal law. 
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Having just asserted this technical defense, she proceeds to condemn what she 

argues is opposing-counsel's overly-technical and circuitous reasoning, pointing out that 

what one law prohibits another cannot sanction. In essence, she urges Christ to reject 

what in modem parlance would be called "word games", putting the letter of the law over 

its substance. In support, she points to the Code, 4.32.28, which enjoins the practice of 

adding interest to principal in order to charge interest on both as an attempt to collect 

interest on interest, a forbidden practice. To allow such practice, says the Code, 

"assuredly was to reckon the law not according to the real state of affairs but very much 

according to the words" [certe erat non rebus sed verbis tantum modo legem possere.] 

The other section of the Code cited by Mary is 6.43, where the reasons for abolishing the 

archaic action for placing interested parties in possession of bequests is explained in 

terms of certain abuses; 

While we recognize that those entitled to legacies or trusts are entitled to 
every personal action, is anyone of a mind to allow, either in the marmer 
of vindication or sufferance, the minutia of other types of legacies as well, 
in as much as posterity for the best of reasons properly did not readily 
assume, nor approve their inextricable circuity. Who employs these 
arduous obscurities to deliver up possession of property? 

[Quum hi qui legatis vel fideicommissis honorati sunt, personalem 
actionem plerumque habere noscantur: quis vel vindicationis vel sinendi 
modo, aliorumque generum legatorum subtilitate prono animo admittat, 
quam posteritas optimis rationibus via nec facile suscepit, nec 
inextricablies circuitus laudavit? Quis in rem missionis scrupulosis utatur 
ambagibus?] 

In short, the Virgin attacks the demon's scrupulositas. 

descending) actions are not prohibited, and are, indeed, anticipated. See, e.g., Bracton, 3.1.4.7. Satan's 
procedure, in this respect, seems unimpeachable, see preceeding note. 
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Mary next points to the maxim: Extraordinary remedy should not be granted to 

one if he is protected by common remedy and mere right [si communi auxilio et mero 

iure munitus sit, non debet ei tribui extraordinarium aiailium], as provided in D 4.4.16. 

Mary notes as well that D 4.4.37 provides: 

The remedy of restitution to the status quo is not available for pursuing a 
penalty. . . 

[Auxilium in integrum restitutionis exsecutionibus poenarum paratum non 
est. . .] 

While not necessarily in accord with its classical significance, this phrase frequently 

appeared with the term ''excutionibus", which was taken to mean agitur de vindicta 

et vicione aliqua"}^ Furthermore, Mary now claims a defense of res judicata, 

maintaining that the demon's original suit sought an ordinary remedy, of which Satan is 

deprived by reason of Christ's interlocutory decree denying restitution. There being no 

appeal, the contents of the interlocutory order are deemed merged into the res judicata, 

i.e., they are barred because deemed included within any final determination by the court. 

Mary cites in support of such merger X 2.27.13 and 2.27.15, as well as the entire title of 

the Pandects dealing with res judicata, 42.1. It should be noted, in all fairness, that 

whether and to what extent interlocutory rulings merged into the res judicata was an 

issue of contention, as illustrated by the commentary of Innocent IV on the decretals.'^ 

So the 1662 Lyon edition of the Corpus, which incorporates the popular notes of Gothofredus. Mary here 
seems purposefully disingenuous. Satan's contention seems to pertain to humanity's status, as opposed to 
his seeking relief through private exaction of what amounts to a criminal penalty. 

Indeed, Innocent's reasoning appears most sound: during the pendency of the action before the trial 
judge, any matter can be considered, and only upon the sentencia diffinitiva is there a merger into the res 
iudicata. Commentary to X 2.27.15. 



It is at this point that the Virgin, recognizing that her duplicatio fell short of her 

exceptiones, launches into pure theatrics, crying and making faces, and tearing open her 

robes, contrasting the demon who spurned and threw stones at Christ, dragging him to his 

death, affixing him to the cross, to herself, the loving mother who bore him, suckled him, 

swaddled him. It is not fitting, she argues, that one so hostile should be favored over her, 

and if so, then let her name be struck from the book of life. While rhetorically arresting, 

the author or his editors feel honor bound to intrude upon the Virgin's gesture and 

bombast, and therefore provide several citations to buttress her arguments. The first is D 

9.4.13, which makes noxal actions applicable to possessors in bad faith. Noxal actions 

represented a sort of vicarious liability for the wrongs of slaves, not unlike the modem 

doctrine of respondeat superior, but with one major difference; the owner in principle 

could avoid monetary liability by surrendering the slave. This, of course, presupposed 

that the possessor of the slave was the "owner" or at least rightfully in possession. The 

legal point the Digest advances is that it would be absurd to allow an action against a 

rightful possessor of a slave who commits a wrongful act, but to acquit a possessor in bad 

faith of all liability. In other words, it would make little sense to allow a wrongful 

possessor, say, a thief, to escape liability for "his" slave's conduct by turning over the 

slave who actually belongs to someone else. Accordingly, the essence of the rule must be 

that the possessor in bad faith is unavoidably liable for the delicts of the slave. In the 

present case, wrongs committed by humanity when possessed by Satan would redound to 

the liability of Satan, who would bear the penalty, as well as being denied possession. 
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The significance of the second legal citation, X 2.14.9, seems nicely summarized by the 

comment of Irmocent IV; 

No one is able to occupy without good faith, and he is not able to have 
good faith, who knowingly possesses the property of another. 

[Nullus posset possidere sine bona fide, et hie non posset habere bonam 
fidem qui conscientiam haberet rei alienae.] 

Consistent with the majority view enunciated by Innocent IV, Mary does not resort to the 

arguments of Hostiensis or Oldratus (Oldratus de Ponte) barring infidels from holding 

lordships or property, a position to which even they did not rigorously adhere. Jesus, 

moved by his mother's antics and arguments, waves off Satan, denying the merits of 

Satan's petition. 

But Satan is not finished yet. Prefacing his triplicatio, or surrjoinder, with a plea 

to the Father and the Holy Ghost, he insists that no heavenly justice, but flesh and blood 

have revealed this to the son - perhaps a slight play on revelo, given Mary's denuded 

state. In arguments he points to X 3.5.29 and 1.14.16, as well as C.8 q.l c. 6, all of which 

deal in some respect with appointments. In the canon. Grave, the issue is suspension of 

prelates who confer benefices unworthily: 

It is exceedingly grave and absurd that certain prelates of the churches, 
when they are able to appoint deserving men to church benefices, are not 
ashamed to take the unworthy, whom neither uprightness nor scholarship 
recommends, following carnal dispositions, not the judgment of reason. 
No sane mind can ignore what great injuries these abuses caused the 
churches. 

[Grave nimis est et absurdum, quod quidam ecclesiarum praelati quum 
possint viros idoneos ad ecclesiastic beneficia promovere, assumere non 
verentur indignos, quibus nec morum honestas, nec literarum scientia 
suffragatur, camalitatis sequentes affectum, non indicium rationis; unde 
quanta ecclesiis damna proveniant, nemo sanae mentis ignorat.] 
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''Tuani' arises from monastic appointments advocated by laymen, where it is advised that 

in considering any such appointment, attention be given to the appearance of impropriety 

arising from familial relations between avowee and monk: 

Further, the aforementioned laymen ought not be related to the aforesaid 
monk, either by blood or marriage, lest from their petition, some sinister 
suspicion against him arise. 

[Et laici memorati non sint consanquinitate vel affmitate coniuncti 
monacho'memorato, ut ex ipsorum petitione debeat contra eum aliqua 
sinistra suspicio suboriri.] 

The canon, ''Moyses", deals with efforts of bishops to appoint their own successors, 

noting that Moses and he alone, having spoken face to face with God, was permitted to 

name his successors, even from among his family members, and then surrender his office. 

All subsequent appointments in the Church should be free of any taint of favoritism due 

to blood or affection. The diabolical procurator maintains that he was correct all along in 

arguing that it would not be safe having the mother of the judge pleading against him. 

Seemingly losing his claim to humanity as a whole, the procurator seeks 

nonetheless to recover at least a portion of the species. Accordingly, at this point he 

draws a Bible from his vestment and begins to read from the gospels where Satan is 

called the prince of this world, etc. He insists that the Holy Father observe the words 

which proceeded from his lips, and not nullify them. Indeed, insists the demon, it is 

known by the clear language of scripture that he is the prince of the evil and of sinners, 

and that God is prince of the good. It is the role of a good judge to award to each party 

whatever is rightfully his. By way of example, the demon refers to D 7.9.1, dealing with 

usufructuaries, where Ulpian states: 
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If the usufruct of anything be left as a legacy, it seems fairest to the 
praetor, that the legatee give security on two counts: first, that he will use 
the thing in a manner consistent with the judgment of a reasonable man; 
and second, that when the usufructs cease to be his, he will restore the 
remainder. 

[Si cuius rei usus fructus legatus sit, aequissimum praetori visum est de 
utroque legatarium cavere; et usurum se boni viri arbitratu et, cum usus 
fructus ad eum pertinere desinet, restituturum quod inde exstabit.] 

In short, the legatee should give security both for the reasonable preservation of the res, 

and to assure that upon expiration of the usufruct, the res will be restored to the 

appropriate heir without waste. The point is that justice requires that both legatee and heir 

be protected in their respective interests. Satan also relies on D 12.6, but the citation to a 

canon bearing the explicit, ''Si tameri \ in the manuscripts and early editions, is doubtful. 

Still, it has an obvious relevance to situations dividing the litigated res because it 

discusses the condictio indebiti, somewhat similar to the Anglo-American action for 

money had and received, the gist of which is that monies mistakenly paid to the 

defendant should in equity and good conscience be remitted to the plaintiff to whom they 

were rightfully payable. 

When the scriptures state that Satan is the prince of this world, they must be read 

as real and effectual, in support of which the procurator cites X 5.40.8: 

On which account, should it happen perchance that you undertake to 
translate my extended epistle, I beg that you translate it not word for word, 
but sense for sense, since too frequently, when one strives after the proper 
signification of words, the true meaning is lost. 

[Propterea, si prolixam epistolam meam ad interpretandum accipere te 
fortasse contigerit, rogo, non verbum ex verbo, sed sensum ex sensu 
transferri, qui plerumque, dum proprietas verborum attenditur, sensus 
veritatis amittitur.] 
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The demon also points to X 3.4.4, where, addressing the issue of clerics not wishing to 

reside in the location of their benefices, Gregory writes: 

Since words ought be received as operative, such [clerics], if presented, 
ought not to be admitted [to their benefice], and if admitted and 
established, they can be lawfully removed. . . .'^ 

[Quum igitur verba accidpienda sint cum effectu, tales, si praesentati 
fuerint, non debent admitti, et admissi, si instituti fuerint, licite poterunt 
amoveri. . . .] 

Finally, the demon points to De Penitentia, Dist. I, c. 17, where Gratian quotes from D 

2.2: 

Moreover, these words: "what he who presides over justice has 
established," we should understand as pertaining to the operation, not 
nominally; and thus, when he wishes to establish a decree, but is prevented 
from doing so, the edict is of no effect. For the word "establish" signifies 
something completed, and the harm completed, not merely begun. 

[Hec autem verba: "Que statuerit qui iurisdictioni preest," cum effectu 
accipimus, non verbo tenus; et ideo cum vellet statuere, prohibitus sit, nec 
effectum decretum habuit, cessat edictum. Nam "statuit" verbum rem 
perfectam significat, et consummatam iniuriam, non ceptam.] 

The nub of Satan's argument is that words mean what they say, and surely if he is a 

prince, he must have a domain, and his dominion must be real, else the scriptures 

themselves are void. 

The diabolical lawyer goes on to explain how daily discord between Satan and 

Christ has been occasioned by each claiming what rightfully belongs to the other, and 

The problem, to paraphrase Ross Perot, is that words are plentiful, deeds are few: Relatum est nobis ex 
parte tua, quod, quum in Lateranensi concilio statutum sit, ut personae tali ecclesia vel beneficium 
ecclesiasticum conferatur, quae residere in loco et curam eius per se valeat exercere, nonnulli ad ecclesis 
praesentati hoc se posse affirmant, sed efficere contradicunt. Certainly, God would not wish to be accused 
of cheap talk! 

The edict in question here is Quod quisque iuris in alteram statuerit, ut ipse eodem iure utatur. 
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proposes that Christ as judge weigh the merits, that the Lord may be ruler of the good, 

and Satan ruler of the evil, and without doubt, the former's kingdom will be miniscule 

compared to Satan's. It should be noted that the procurator's proposal is phrased in the 

potential - there is no implication that at present, humanity is in the possession of 

anyone. 

Christ calls upon Mary to respond, observing that the proposal sounds fair. 

Mary's initial quadruplicatio (rebutter) seems to vary according to manuscript, though 

the simple phrase, "what he seeks he already has in himself, is pleasingly piquant. If 

Satan wishes to rule the evil, fine, let him rule himself However, the citation to D27.1, 

dealing with those excused from tutelage would suggest that what generally appears as 

was originally "m tutelam", the legal point being that Satan is hardly an 

appropriate tutor or curator for anyone, hence, how could he possibly govern? 

Further, Mary argues that Satan's proposal is contrary to the Christian mode of 

weighing cases, and is based upon his malicious desires, pointing to C.16 q.2 c.l, where 

Pope John, writing to a bishop regarding institution of established procedures for 

ordination and investiture, comments on Satan's malevolent designs: 

Moreover, your brotherhood has introduced bickering and sedition among 
clerics and monks on such pretext as ought not fittingly arise; which no 
one should doubt is through the instigation of the cunning foe. He has, 
indeed, a thousand ways of causing harm, nor can we be unwary of his 
astuteness. For he has undertaken since the beginning of his fall to rip 
asunder the unity of the church, to wound its charity, to taint the sweet 
work of its saints with his invidious bile, and to disrupt and confuse the 
human species by every means. . . . 

" Indeed, the argument is Satan's attempt to divide the res -
of declaring the status of the genus as "unfree". 

i.e., humanity - which would have the effect 
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[Addidit quoque fraternitas tua, litem at seditionem inter clericos 
monachosque ex hac causa non modicam esse ortam; quod instigatione 
versuti hostis nemo fieri ambigat. Habet enim mille nocendi modos, nec 
ignoramus astutiam eius. Conatur namque a principio ruinae suae unitatem 
ecclesiae rescindere, karitatem vulnerare, sanctorum operum dulcedinem 
invidiae felle inficere, et omnibus modis humanum genus evertere et 
perturbare. . . .] 

Indeed, it is entirely foreign to the plea of Christ upon the cross, ''Pater, ignosce illis, 

quia nesciunt quidfaciunt,'" as more fully discussed in C.23 q.l c.2. Instead, humanity 

should be judged according to the standards set forth in X 5.12.6, which directs that the 

judge, in imposing penitence, consider those attendant circumstances tending to 

aggravate or mitigate the offense: 

To be sure, while you appear to be a literate, astute and discrete man, very 
much experienced in these affairs, it would satisfy us, that in individual 
offenses, not only the quantity and quality of the offenses be considered, 
but also the age, knowledge, sex and condition of the perpetrator, and not 
these factors alone, but the appropriate punishment should be imposed as 
well according to the place and time the crime is committed, for as I am 
sure you are not unaware, the same offense ought to be punished more 
severely in one case than another. 

[Sane, quum vir literatus et sapiens et discretus et in his plurimum 
exercitatus exsistas, plenius nosti, quod in excessibus singulorum non 
solum quantitas et qualitas delicti, sed aetas, scientia, et sexus atque 
conditio delinquentis sunt attendenda, et non solum secundum praedicta, 
sed secundum locum et tempus, quo delictum committitur, unicuique 
poenitentia debet indici, quum, sicut tu ipse non ignoras, idem excessus 
magis sit in uno quam in alio puniendus. 

Mary seems to be arguing that judgment cannot flow from malice or vindictiveness, but 

must proceed from calm reflection, each receiving only such punishment as befits his 

individual circumstances. 

Finally, argues Mary, Christ already exercised his judgment when he died on the 

cross and descended into hell, and led forth many captives, from which no appeal was 
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taken as provided by the provisions on res judicata, X 2.27.13, and therefore, no relief 

can be afforded. Turning to the perturbed demon, Christ asks him to respond if he is able. 

Satan's representative now advances in his quintuplicatio (surrebutter) three 

reasons why humanity should be condemned without remedy: first, since the fallen 

angels have been condemned without recourse, humanity should likewise be condemned 

if God is no respecter of persons; second, if God were a respecter of persons, he would be 

acting unjustly; and third, humanity sinned when provided a definite command, which the 

angels never had. In support of his argument, the demon cites, inter alia, C 2.19.24, 

dealing with owners who specifically forbid another to administer their property. Such an 

administrator will have no rights to reimbursement or compensation after the time they 

00 
are notified of such a prohibition. The obvious legal point is that it is worse to violate a 

precept than to act contrary to the unexpressed wishes of the owner. 

Mary, however, disputes the demon's reasoning, arguing that the fallen angels 

were condemned without remedy because unlike humanity, they suffered no infirmity, 

but sinned with malignant deliberation. She points, inter alia, to Dist. 1, c. 47 of De 

poenitentia, where Eve confesses her sin, having been tempted by the serpent, as well as 

Dist. 3, c. 24, discussing saints arising again, even when they fall "more from the fagility 

of their nature than from the love of sinning" [naturae magis fragilitate quam peccandi 

libidine]. Finally, Mary relies on De pen., Dist. 2 c. 45, which discusses Ezekiel 28:11-

"Si quis, nolente, et specialiter prohibente domini rerum, administrationi earum se immiscuit: apud 
magnos auctores dubitabatur, si pro expensis, quae circa res facte sunt, talis negotiarum gestorum, habeat 
aliquam adversus dominum actionem. Quam quibusdam pollincentibus directam vel utilem, aliis 
negantibus (in quibus et Salvius Julianus sint) hoc decidente sancimus, si contradixerat dominus, et eum res 
suas aministrare prohibuerit, secundam Juliani sententiam, nullam esse adversus eum vel directam vel 
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18, a passage which although nominally addressed to the king of Tyre, is regarded as a 

discussion of Satan and his fall. Important to this discussion is the observation; 

And while it may be that man was created in the likeness of God, 
nevertheless, there was something almost better bestowed upon the angel, 
since he is referred to not as formed in the likeness of God, but as the very 
prototype of the likeness of God; for which reason it is believed that by 
nature he is more subtle, in that in him the likeness of God is more fully 
portrayed. 

[Et licet homo ad similitudinem Dei creatus sit, angelo tamen quasi maius 
aliquid tribuens, non eum ad similtudinem Dei conditum, sed ipsum 
signaculum Dei similitudinis dicit, ut quo subtilior est natura, eo in ilium 
similitudo Dei plenius credatur expressa.] 

the point is similar to that discussed some years ago by Heiko Oberman^': man was not 

created in the "image" of god, but toward the "image" of God, to which ultimately he, or 

more particularly the saints, will be conformed. What matters in this context is that Satan 

was more fully formed in the likeness of God than humanity, and that the ''ad' rather 

than "w" is quite significant, just as Oberman had argued. The angels, continues Mary, 

are possessed of the knowledge of good and evil in their very being, and therefore, their 

sin is all the greater in light of their perfection, apparently citing De pen. Dist II c. 22: 

For surely it is known that sin comes about in three ways; for it is 
perpetrated either through ignorance or through infirmity or through zeal. 
And to sin through weakness is worse than to sin through ignorance; but it 
is far more serious to sin through zeal than through infirmity. 

[Sciendum quippe est, quod peccatum tribus modis admittitur. Nam aut 
ignorantia, aut infirmitate, aut studio perpetratur, et gravius quidem 

utilem contrarium actionem, scilicet post denunciationem quam ei dominus transmiserit, non concedens ei 
res rius attingere, licet res bene ab eo gestae sint. . .." 

"The Pursuit of Happiness: Calvin between Humanism and Reformation," in Humanity and Divinity in 
Renaissance and Reformation: Essays in Honor of Charles Trinkaus, eds. J.W. O'Malley, T.M. Izbicki and 
G. Christianson (Leiden, 1993), pp. 251-83. Giles of Rome also hints at the import of "at/ imaginem Dei", 
in Secundum sententiarum, ad Dist. XVI, Art. 1. 



infirmitate, quam ignorantia, sed multo gravius studio, quam infirmitate 
peccatur.] 

Furthermore, humanity was not possessed of certainty, because Eve rephed to the serpent 

ambiguously, saying not "surely we shall die", but "perchance we will die". Obviously, 

Mary is insinuating that humanity was not only weak, but ignorant as well, and therefore 

is guilty in only the least degree. Accordingly, addressing the demon procurator, she tells 

him to be silent, for he is beyond salvation. 

The demon, however, has no intention of remaining silent, and suggests that Mary 

listen to what he has to say. Mary, however, asks the procurator why he refrains from 

requesting an interlocutory ruling as he did at the outset, to which the demon replies, 

because the Virgin as before will manipulate the court as she pleases. Nonetheless, insists 

the diabolic procurator, it must be reckoned that humanity sinned. 

Mary, not deterred, derides her opponent and characterizes the demon 

procurator's rhetoric in scathing terms. He wishes to argue from largely false 

conclusions, and then to behave as though his reasoning were entirely from truthful 

premises. However, she argues for the maxim, "false in part, false in whole," pointing to 

D 34.5.13, ". .. si aliquidfalsum est, totum orationem falsam ejfecitr Mary insists that 

she, on the contrary, without regard for her party, speaks only the truth, unlike the demon 

who speaks only for his own ends. 

The demon feigns amazement at Mary's argument, suggesting that the way she 

puts words in his mouth, she presumptuously acts as his attorney: an unsolicited benefit 

that cannot be forced upon him unwillingly, as provided by D 50.17.59, providing that 

''invito beneficium non datus . . ." Mary may bring forward whatever she wishes to point 
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and gloss. The demon, however, demands that his argument be heard before Mary 

responds, because that is the manner of proceeding, pointing to D 22.3.4, "iiz incumbit 

probatio qui dicit, non qui negat." Afterwards she is entitled to present and gloss and 

implead, and then he is entitled to replicate. 

Mary, however, indignantly insists that no one should be allowed to speak 

falsehoods in heaven. The manuscripts and editions are not clear in the citation for this 

principle, although it seems to be C 6.40.2, De indicia viduitate et lege Julia Mescella 

tollenda. Essentially, the statute abrogates that portion of the Lex Julia Mescella 

demanding oaths of women attesting to the legitimacy of their children under 

circumstances where the law encouraged perjury. Since it is unwise and unworthy to 

encourage falsehood in the courts, the law was repealed. 

At this point, the demon, bluffing, offers to leave and let the justice of heaven be 

seen for what it is, implying its vanity; but Christ cautions his mother that justice 

demands that she allow the procurator his say. When the demon recapitulates the sins of 

humanity, she shouts him down saying that he had already made that point. But again she 

is cautioned by the judge against interrupting, since it is uncivil not to consider the entire 

argument, citing D 1.3.24: 

It is uncivil to judge or to respond on the basis of one part of a law, unless 
the entire law be examined. 

[Incivile est nisi tota lege perspecta una aliqua particula eius proposita 
iudicare vel respondere.] 

As Gothofredus explains the principle: legibus via periuriis non aperitur, cum peritura legibus ipsis 
puniuntur. 
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With this permission to continue, the nefarious procurator argues that humanity, having 

sinned in a state of perfect paradise, sinned infinitely, and therefore should be punished 

infinitely, pointing to X 5.12.6, Sicut dignum, for the proposition that might today be 

phrased as "the punishment should fit the crime". All the while, Mary and Christ share 

condescending glances, and Mary merely sighs in response to the demon's argument. 

Again the procurator notes that he had said it would be hard on him to have the mother of 

the judge as his opponent, again citing Domesticus, a provision which was discussed 

previously. 

Mary argues that as Christ's sacrifice was infinite, surely it was adequate penance 

even for infinite sin. At this point, she goes even fiirther, arguing against any imputation 

of guilt as a result of original sin. In particular, she depends on the imperial decree set 

forth in C 9.47.22: 

We decree that punishment shall attend the fault. We exempt from 
prosecution relatives, acquaintances, and companions, whom association 
does not make answerable for crime. Indeed, neither relatives nor friends 
are responsible for crimes. Therefore, the perpetrators should be held to 
account for their own crimes, nor should fear be entertained further than 
fault is ascertained. 

[Sancimus ibi esse poenam, ubi et noxa est. Propinquos, notos, familiares 
procul a calumnia submovebimus quos reos sceleris societas non facit. 
Nec enim adfinitas vel amicitia nefarium crimen admittunt. Peccata igitur 
suos teneant auctores, nec ulterius progrediatur metus, quam reperiatur 
delictum.] 

This argument suggests that regardless of the sin of Adam and Eve, the Fall cannot be 

held against all humanity, since the sins of the fathers should not be upon the sons (or 

daughters!). Not surprisingly, the heavenly court pronounces the unacceptability of this 
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argument. Christ, however, interjects for his mother that since all judgment is handed 

over to him, he declares his sacrifice should be considered infinite penance and 

satisfaction. 

Mary then maintains that it is inappropriate even for God to judge twice, citing D 

4.9.6, which discusses the right of a plaintiff to bring an action for theft or damage to 

property in transit either against the seamen who perpetrated the wrong, or against the 

master of the ship, who in turn would have a cause against the employees for hire. 

But if the ship-master be absolved in the case, then when action is brought 
against a sailor, he will have a defence, lest too often the offense of the 
same man be made the subject of inquiry. 

[Sed si absolutus sit exercitor hac actione, deinde agatur cum nauta, 
exceptio dabitur, ne saepius de eiusdem hominis admisso quaeratur.] 

It is amusing to note that this is the best authority the author can find for this important 

proposition. However, as we have already noted, the principle, so accepted by medieval 

jurists, in all probability is derived from the Septuagint version of Nahum 1.9. 

The demon procurator complains that Mary's behavior is inconsistent with the 

proceedings and her obligations to the court, what with all the crying and sighing on one 

hand, the personal attacks on the other. He points to D 1.18.19, which stipulates the 

conduct of judges; 

He should observe that the law be administered so that he make himself 
easily available to anyone going to law, but he should suffer no contempt. 
Whence it is added to mandates of appointment that provincial governors 
not admit provincials into too close a familiarity; for a contempt of 
authority is engendered by conversation as equals. But also, when hearing 
cases, he should not blow up at those he thinks evil-doers, nor should he 
be moved to tears by the entreaties of the unfortunate: for it does not 
belong to the constant and upright judge that his countenance betray his 
emotions. 
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[Observandum est ius reddenti, ut in adeundo quidem facilem se praebeat, 
sed contemni non patiatur. Unde mandatis adicitur, ne praeside 
provinciarum in ulteriorem familiaritatem provinciales admittant: nam ex 
conversatione aequali contemptio dignitatis nascitur. Sed et in 
cognoscendo neque excandescere aduersus eos, quos malos putat, neque 
precibus calamitosorum inlacrimari oportet: id enim non est constantis et 
recti iudicis, cuius animi motum uultus detegit.] 

He also cites C 2.6.6., which enjoins appropriate conduct by advocates, and contains the 

following proscriptions, which seemingly Mary ignores; 

Above all, all advocates shall tender representation to litigants doing what 
the case demands, and railing in the action and bursting forth in heedless 
abuse no further than the success of the cause requires; they shall restrain 
themselves from slander. For should anyone be so impertinent as to think 
the case should be determined not by reason but by insults, he will suffer 
loss of repute; nor with the business abandoned is a feast appropriate, so 
that anyone may continue, publicly or privately, the invective against his 
opponent. 

[Ante omnia autem universi advocati ita praebeant patrocinia iurgantibus: 
ut non ultra, quam liticem poscit utilitas, in licentiam conviciandi, et 
maledicendi temeritatem prorumpant agant, quod causa desiderat; 
temperent se ab iniuria. Nam si quis adeo procax fuerit, ut non ratione, sed 
probris putet esse certandum: opinionis suae immunitionem patietur nec 
enim conviventia commodanda est: ut quisquam, negotio derelicto, in 
adversarii sui contumeliam aut palam pergat, aut subdole.] 

He also points to C. 23 q. 4 c. 33, which provides in pertinent part: 

Mercy is unjust. For in law it is written concerning some, "You shall not 
have mercy upon them"; and in the book of Kings, it reads that Saul 
committed sin because he pitied the enemy king, Agag, whom the divine 
judgment forbade to be spared. 

[Est iniusta misericordia. Denique in lege scriptum est de quodam: "Non 
misereberis illius," et in libris Regum legitur, quia Saul contraxit offensam 
qui miseratus est Agag hostium regem, quem prohibuerat divina sentencia 
servari.] 
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The canon proceeds to discuss other examples, and advances the argument that mercy is 

likely to prefer unjustly the defendant as against the accusor. 

Mary, however, insists that not only should tears be resisted but also the infidelity 

of contestants, citing, inter alia, D 3.5.18(19), section 3: 

Were you to administer my affairs in my absence, and unwittingly acquire 
some property of mine and unknowingly usucapt it, you are not liable for 
the (mal)administration of my estate; but if before usucaption, you realize 
the property is mine, you ought to substitute someone in my stead to 
request the thing from you and to procure my property and initiate the 
stipulation for recovery. Nor in this substitution does it seem you do 
anything fraudulent, for rather you are so obligated, lest you be held to 
account in an action on the administration of my affairs. 

[Cum me absente negotia mea gereres, imprudens rem meam emisti et 
ignorans usucepisti: mihi negotiorum gestorum ut restituas obligatus non 
es. Sed si, antequam usucapias, cognoscas rem meam esse, subicere debes 
aliquem, qui a te petat meo nomine, ut et mihi rem et tibi stipulationem 
evictionis committat; nec videris dolum malum facere in hac subiectione: 
ideo enim hoc facere debes, ne actione negotiorum gestorum tenearis.] 

The obvious argument is that even were I to come into property initially in good faith, a 

subsequent discovery of true ownership, where I have a position of trust with regard to 

the true owner, will obligate me to return it, or subject me to suit for wrongful 

administration. The key is the infidelitas of the administrator: or what today would be 

labelled breach of fiduciary duty. Of course, the term 'Hnfidelis" assumes a particular 

meaning when applied to Satan. 

Mary then launches into the argument which characterizes this family of texts, 

viz., that were all humanity condemned, God's act of creation would be rendered vain. To 

the demon procurator's objection that God likewise made the angels, Mary simply replies 

that a chorus of angels could be condemned, and yet nine would remain, citing D. 2 De 
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pen. c. 45, discussing Ezechiel 28.13, where the prophet lists the precious stones, to 

which Gregory the Great observed: 

It is said that there are nine categories of stones, which undoubtedly 
represent the nine orders of angels. 

[Novem dixit genera lapidum, qui nimirum novem sunt ordines 
angelorum." 

The passage then proceeds to denominate and discuss those orders according to the 

conventional medieval schema, and to discuss the fall of Satan, and the remainder of 

those angels who did not leave their first estate. From the textual standpoint, Mary's 

argument may be well founded. On the other hand, it manifests total disregard of 

scholastic niceties; for as any good Thomist knows, not only every choir, or category, of 

angel, but every individual angel, represents a distinct genus. In fact, Anselm himself 

used this argument in Chapter 21 of Cur Deus homo to explain why the fallen angels 

could not be saved by a God-angel as humanity is saved by a God-man. Therefore, in the 

late thirteenth and early fourteenth centuries, humanity could be said to be created vainly 

only if every human being were condemned, whereas any given or "individuar'angel, 

constituting in itself a genus, would if condemned imply an empty creative act of God. 

The counter-argument, naturally, is that creation for a particular purpose does not 

necessarily obviate ultimate damnation. However, that consideration somewhat defeats 

the impact of the Virgin's argument, unless one accept an anthropocentric creation or one 

rejects the scholastic formulation of angelic genera. In the first case, Mary's argument 

seems superfluous, and the reader seems compelled to accept the author's ignorance of or 

indifference to the scholastic paradigm. 
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Perhaps the avoidance of scholastic theological niceties should not be surprising. 

For while this ultimate Marian argument carries the day in the celestial courts, and Satan 

is sent packing, its reminiscence of the Anselmian model is vitiated by several 

presumptions of the text. The first is the explicit rejection of vicarious or consanguineous 

guilt. Paterfamilial criminal attribution is specifically nullified by the Code. Second, is 

the unavoidable conclusion that man is free. Like most medieval theologians, Anselm, as 

Luther after him, viewed man as belonging either to Satan or the Lord, not as living in a 

state of choice between the two. 

These departures from orthodox theology are, in turn, dictated by the heuristic use 

of metaphor. Envisioning Christ and Satan at the bar was intended to illuminate the 

metaphysical aspects of the redemption, to provide a model by which to understand, 

rather than to explain, salvation. When that model is subsequently examined to uncover 

further insights into the original, the paradigm is analyzed as though it were the original, 

and is ultimately accepted as a template for the original. In short, the text exhibits a 

circular metaphorical substitution, not just a displacement. Christ is not like a judge; the 

judge has become like Christ; Mary is not like the advocate, the advocate has become like 

Mary. At the same time, there is a metaphorical loss, an ossification or reification, as 

Christ and Mary are no longer merely like judge and advocate, but are judge and 

advocate, even the ideal judge and advocate. Instead of judges and advocates representing 

ideal types to understand Christ and Mary, Jesus and the Virgin are reduced to mere types 

to understand the workings of a legal system; and in so doing, the Mother and the Son 

suffer loss of sanctity and divinity, respectively, as they are compelled to comport with 



their typology. They have become caricatures much like Zeus and Hera. Instead of Mary 

being portrayed as a lawyer, now it is the lawyer portrayed as Mary. 
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CHAPTER FOUR 

PROCESSUS REDACTUS 

It was demonstrated in earlier chapters that the version of the Processus identified 

in this work with the Urtext, and hence referred to simply as ''Processus", was in 

distribution no later than the middle of the fourteenth century. This chapter analyzes the 

significance of subsequent redactions of that earlier text, in particular that version of the 

Processus which first appears circa 1400, and which for want of a better designator, I 

simply label ''Processus Redactus'\ This second version of the Processus is almost 

identical to that published by Goldast in his Processus ioco-serius in 1611, and no 

manuscript of Processus Redactus antedates that of the Codex Haen, which is part of an 

early fifteenth-century compilation of legal tracts. It is this version which Tengler 

translated into German in the early sixteenth century, prefacing his work, according to the 

testimony of Goldast, with the description: 

Processus viri cuiusdam doctissimi, quem ad instructatem suorum discipulorum 
Latine composuit. 

This rubric is not unusual for manuscripts of the Processus-, the B.N. manuscript, for 

example, contains in its explicit the epithet "opusculum puerile". The explicit of the 

Cod.Haen. manuscript, however, specifically credits authorship of the Processus to 

Bartolo, and seems the first known copy of any version of Processus texts to make this 

attribution. Clearly, the redactor who generated Processus Redactus realized that his text 

was part of a much older tradition, and indeed, this second family of Processus texts, 

which also gives rise to the dominant German-language versions, is manifestly a rewrite 

of the original Processus, as anyone can see from a comparison of the manuscripts. The 
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real question, which this Chapter seeks to address, is why the Processus, already in wide 

circulation both in Latin and in vernacular forms, was amended; and the answer appears 

to lie less with legal than with theological concerns, including not only the nature of 

God's mercy and justice as represented in the Processus, but the nature of representation 

itself. 

Some of the changes characterizing Processus Redactus are nothing more than 

cosmetic. Additional detail is added in the later version, and the editor is fond of devising 

notarial appendages for the pleadings, such as providing witnesses for Satan's 

procuration, namely Cerberus, the hound of Hades, and an apparently fictitious Moslem, 

judging from the name Raphino de Machometo. Processus Redactus is also characterized 

by the extensive concluding jurat, detailing the date and issuance of the sentence in the 

case. These details add nothing of legal note to the tract, and are evidently literary 

devices. Given that Processus Redactus appears circa 1400, in all likelihood the redactor 

has been influenced by the clever contrivances of Jacob of Theramo, archdeacon and 

author of the Processus Belial, written about 1378, who in turn had been inspired by the 

original Processus Sathane. 

The redactor has also updated some of the citations, although for the most part 

they remain the same in content, except the redactor is more inclined to cite to the gloss 

rather than to the applicable provision of the corpus juris itself. On at least one occasion, 

he has added a citation to a commentary by Cino. Again, none of these additions 

significantly alter the arguments of the Processus, though they may indicate a departure 

from Bartolo's typical style. 
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These superficialities aside, the most glaring difference between the two versions 

is the conclusion. As discussed in the prior chapter, the argument of the defense 

ultimately rests upon the logical inconsistency of a vain act by an omniscient and 

omnipotent God. Were the human species condemned on account of the sin of Eve, then 

humanity would have been created in vain, a logical impossibility. The sovereign intent 

of the almighty cannot be so easily defeated by the subversions of the evil one. 

The Processus Redactus entirely omits this argument. Instead, its ultimate 

argument seems to be that Satan's wrongdoing cannot subvert the promise of God to 

Abraham and Sara, which covenant is equated to declaring them the heirs to eternal life. 

Instead of an argument from necessity, the Processus Redactus is decided upon a 

principle similar to pacta sunt servanda. The problem is whether this result is dictated by 

legal or by theological considerations, since either could favor this defense. 

From the legal standpoint, the argument concerns the extent of the doctrine, 

Princeps legibus solutus. Although the prince may be loosed from the provisions of law, 

he is not exempt from the provisions of divine law, nor according to most medieval 

jurists is he free from the provisions of natural law. Additionally, some medieval jurists 

distinguish between the prince'spotestas absoluta and hispotestas ordinata: his absolute 

power or unrestricted potential, and his ordained power, what he has actually established. 

Both of these distinctions can come into play when one considers the implications of 

''legibus solutus'" for imperial contracts; i.e., though the prince is not bound by the law, is 

he nevertheless bound by his own agreements? In the middle of the thirteenth century, 

Guido of Suzzara answered this question in the affirmative, arguing first, that the binding 
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nature of contracts, which Panormitanus would in the fifteenth century pronounce as the 

maxim of pacta sunt servanda, was an inviolable principle of natural law; and second, 

that even were the prince legibus solutus, once he voluntarily submits himself to law, as 

he does when he makes a covenant, he is bound thereby/ Although Guido may be a 

lesser figure in the constellation of medieval juristic thought, according to Permington^ he 

was influential both among his contemporaries and in immediately succeeding 

generations. Cino was certainly familiar at least with Guido's commentary on Digna vox, 

though he relied almost exclusively on the natural law argument, ignoring Guido's 

weightier premise regarding the binding nature of the prince's voluntary submission.^ 

Bartolo, in his commentary on Digna Vox, likewise concludes that the prince is bound by 

the immutable Jus gentium, which includes the necessity of keeping pacts. However, 

Bartolo seems to depart from Guido, maintaining that the prince is bound by the law 

voluntarily and only according to his volition, never of necessity.'^ 

The fact that this provision is supported by no legal citation, other than Si quis in 

metallum, C 9.47.17, which provides that a convict sentenced to the mines shall not be 

branded upon his face nor his countenance otherwise disfigured, because formed in the 

' In particular, Suppletiones to Dig. 1.3.31 {Princeps legibus), Clm 6201, fol. 1 Ov. The pertinent passages 
are discussed at length, and quoted verbatim in the accompanying notes, in Kenneth Pennington, The 
Prince and the Law 1200-1600 (Berkeley, 1993), pp. 125-128. 
^ Ibid. 
' Cinus to Cod. 1.14(17).4 {Digna vox), quoted in Pennington, The Prince, p. 129 and nts. 35-36. 

Comment, on Codex, 1.14.4 {Digna vox): "Breviter hie dicitur, aequum et dignum est Principem et 
legibus vivere, et quemlibet habentem imperium. Opponitur qui in veritate Princeps est solutus legibus ... 
Solutio: fateor quod ipse est solutus legibus. Tamen aequum et dignum est quod legibus vivat. Ita loquitur 
hie. Unde ipse submittit se legibus de voluntate, non de necessitate. Ita debes intelligere hanc legem. 
Quaero, quid si Imperator facit pactum cum aliqua civitate, utrum teneatur illud pactum servare? Videtur 
quod non qui est solutus legibus.... Contrarium est Veritas. Nam pacta sunt de jure gentium.... Jura 
gentium sunt immutabilia." See also, Cecil N. Sidney Woolf, Bartolus ofSassoferrato: His Position in the 
History of Medieval Political Thought (Cambridge, 1913), p. 29, et seq. 
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likeness of celestial beauty^, suggests that as appropriate as this argument may be, it was 

not on the mind of the redactor, at least in its legal form. More likely, this argument was 

intended to evoke the theological equivalent of those arguments distinguishing between 

the potestas ordinata and the potestas absoluta of the prince. The distinction became 

critical for those theologians, particularly Franciscans, who insisted that the omnipotence 

of God be preserved, while maintaining some order in the Almighty's creation. While in 

principle, God can do anything he wills, unbound by the niceties of Thomistic right 

reason, in fact, he determined to exercise that will in a particular way.^ The ordained 

order, therefore, becomes the proper field for empirical theological, and arguably, any 

other study; while the potentia absoluta of God renders speculative theology ''vana 

curiositas". 

Despite the characterization of God as "ex/ex" in both Scotism and Occamism, 

like the prince legibus solutus, God is subject to self-limitation, and the fidelity of God to 

his covenants becomes a central tenet of late medieval nominalism in general, and 

n 

Franciscanism in particular. Although God could have presumed to do whatever he 

^ "Si quis in metallum flierit pro criminum deprehensurum qualitate damnatus, minime in eius facie 
scribetur; cumque in manibus et in fliris possit poena damnationis una inscriptione comprehendis quo facies 
quae ad similitudinem pulchritudinis est caelestis figurata minime masculetur." The concept is traceable to 
Boethius, De consolatione. 
® The distinction is an old one, and was discussed at length by Aquinas in the disputation, De Potentia Dei 
q.l.a.5, and in Summa Theologiae q.25 a. 5 and Summa contra Gentiles II c. 23-30. Thomas's point was 
that God's goodness was not exhausted, nor could be, in creation; accordingly, nothing God did was 
necessary. For Thomas, however, it was inconceivable to separate God's goodness and justice from his 
omnipotence. In no way was it intended by Aquinas that a distinction between potentia ordinata and 
potentia absoluta might have been interpreted to imply a distinction between God's power and his justice. 
Because Scotus and Ockham could be so read, Calvin ultimately abandoned the distinction altogether. See 
David Steinmetz's "Calvin and the Absolute Power of God", in Journal of Medieval and Renaissance 
Studies 18 (1988), 65-79, reprinted in Calvin in Context (Oxford, 1995), 40-52; see generally, William 
Courtenay, Capacity and Volition; A History of the Distinction of Absolute and Ordained Power (Bergamo, 
1990). 
' See, generally, H.A. Oberman, Harvest. 
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willed, having once promised Abraham and Sarah an inheritance, that covenant is bound 

to be fulfilled. Because the pactum was not contingent but absolute, it makes perfect 

sense to argue that Satan's wrongful conduct cannot disturb the promise, and that his 

conduct in attempting to avoid the promise is by that very reason tortious. In modem 

legal parlance, it is an attempted interference with contract. 

The nature of the argument becomes clearer when, in response to Satan's 

contention that the subject matter of the litigation is properly cut off from a petitioning 

party on grounds of contumacy, X 2.14.2, Mary responds on the principles of C 5.11.7, 

suggesting that non-contingent promises of dowry should be interpreted as induced solely 

by the generosity of the father.^ This allusion assumes added importance since in 

Northern Italy during the Trecento the increasing tendency was to treat the dowry not 

merely as an advance against inheritance, but in lieu of inheritance.^ As an afterthought, 

Mary also refers to D 45.1.75, apparently maintaining as a default position, that any 

condition placed on humanity was at best uncertain.Both citations are certainly directed 

toward emphasizing the nondeterminability of man's estate, for with God's enunciation 

of the promise, the fruits of the promise are regarded as vested, though the promise has 

yet to be fulfilled. 

^ The question actually arose as a consequence of disagreement among jurists as to whether a donation or 
promise to pay a dowry is charged against the estate of the father or the mother, both equally, or pro rata 
according to the value of their estates, and whether if nothing more is said, the promise is enforceable. The 
Code provides that the charge will be enforceable, and out of the property of the father, as a product of his 
generosity, i.e., without consideration, unless it renders him essentially destitute. For our purposes, the 
important fact is that consideration, other than paternal affection, is neither required nor implied. 
^ Margaret L. King states this was standard practice in Italy, and according to her, ultimately France, see 
Women of the Renaissance (Chicago, 1991), pp. 48-49, et seq.. Nonetheless, the practice developed largely 
along regional and customary lines, and was incorporated into some city statutes. See James A. Brundage, 
Law, Sex, and Christian Society in Medieval Europe (Chicago, 1987), 541 and n. 237. 
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A more difficult problem arises from Mary's reference to Institutes 1.8, De his qui 

sui vel alieni iuris sunt.'' Unfortunately, the text contains no discussion of the 

applicability of this section, and it is necessary to recreate the reasoning behind the 

Virgin's citation. Since this portion of the argument revolves around God's promise to 

Abraham and Sarah, interpreted as their guaranteed inheritance of eternal life, the text 

seems to allude to adoption, or more properly speaking, to the extent the party or parties 

incorporated into God's family are sui iuris, i.e., not under the power of another, 

12 adrogation. As a consequence of such adrogation, Abraham and Sarah would be 

brought into the power of God, as paterfamilias, as would all their descendants, including 

those returning from postliminium. It would not include, however, those remaining in 

servitude following capture by the enemy. 

In many ways this would seem a clever solution to the issue of Satan's 

imprisonment of humanity, and the subsequent harrowing of hell. Unfortunately, the 

argument also runs counter to the original impetus of the proceedings; for to the extent 

humanity is adopted or adrogated, it is no longer sui iuris, but alieni iuris, and 

accordingly, the action would be misjoined. The redactor clearly wishes to emphasize the 

voHtional aspect of God's saving action, but in doing so, he is willing to jeopardize the 

"Ubi autem non apparet, quid quale quantumque est in stipulatione, incertam esse stipulationem 
dicendum est." 
'' "Sequitur de iure personarum alia divisio, nam quaedam personae sui iuris sunt, quaedam alieno iuri 
subiectae sunt; rursus earum quae alieno iuri subiectae sunt, aliae in potestate parentum, aliae in potestate 
dominorum sunt, videamus itaque de his quae alieno iuri subiectae sunt; nam si cognoverimus quae istae 
personae sint, simul intellegemus quae sui iuris sunt, ac prius dispiciamus de his qui in potestate 
dominorum sunt." 

See generally, Inst. 1.11. Section 12 is interesting from the standpoint of status; Apud Catonem bene 
scriptum refert antiquitas, servi si a domino adoptati sint, ex hoc ipso posse liberari. unde et nos eruditi in 
nostra constitutione etiam eum servum quem dominus actis intervenientibus filium suum nominaverit 
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legal consistency of the text. It is fair to suspect, therefore, that the revisions to the 

Processus are more inspired by theological concerns of the late Trecento or early 

Quattrocento than by legal reasoning. 

Other modifications lend credence to this suspicion, particularly an alteration 

almost as obvious as the amended conclusion; for the redactor excises from Processus 

Redactus the hallmark scene where Mary tears open her robes to expose her breasts to the 

Savior. In order to appreciate the significance of this excision, it is necessary to examine 

the history of the gesture. 

In Christian iconography, the use of contemporary technical judicial imagery with 

its scholastic jargon to depict the last judgment is unusual, albeit not unknown. The 

fourth-century Barberini terra-cotta portrays Christ the judge presiding over a judicial 

tribunal composed of the twelve apostles.'^ The clear depiction of barristers' chancel, 

litigants and objects such as a purse signifying recompense leave little doubt that the 

scene represents an imperial court. However, subsequent images generally depicted either 

Christ as judge alone, or flanked by the apostles, without the specific imagery of 

contemporary courtroom practice. 

Mary, insofar as she appeared in such representations at all, generally appeared 

seated or standing with the apostles. Occasionally she was portrayed with St. John, a 

reference to the crucifixion, when the two saints stood beneath the cross, and Christ 

conveyed the care of his mother to his beloved disciple. Meditation on this last topos was 

liberum esse constituimus, licet hoc ad ius filii accipiendum ei non sufficit." This, however, does not alter 
the problem that the adopted slave, though free, is still alieni iuris, or dependent. 

Andre Grabar, Christian Iconography: A Study of its Origins (Princeton, 1968), fig. 113, and discussion, 
p. 44. 
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a favorite of twelfth-century monastics'"^. Then in the late twelfth century, perhaps 

inspired by such references as those of Bernard to ''nostra advocata",^^ Christ is more 

frequently portrayed on judgment day flanked by Mary on his right, on his left, St. John, 

both in a posture of supplication. A miniature from a Limoges manuscript of the late 

twelfth century already manifests this arrangement, though Christ is depicted in the 

posture of outspread arms popular in the Midi.'^ The arrangement seems to have garnered 

greater favor architecturally in the north in the thirteenth century, appearing in the 

somewhat confused formula of the west facade, south portal, tympanum of Laon,'^ and 

with greater effect in the south transept, central portal of Chartres,'^ a formula also 

employed at Amiens.'^ A variation, interspersing angels between the saints and Christ is 

90 
employed in the west facade, central portal of Paris. This latter formula appears at St. 

Seurin^' and St. Andre at Bordeaux^^, St. Pierre at Poitiers^^, and St. Sulpice-de-

Favieres.^'' 

The formula seems to have retained favor through the fourteenth century, and 

only in the fifteenth do we see Christ in the tapestry of Louis XII flanked not by Mary 

For example, Ailfred de Rievalux, De institutione inclusarum, 26; "Et si hoc placet, ad commendandam 
tibi virginitatis excellantiam, Virgo Mater in sua et virgo discipulus in sua iuxta crucem cemantur imagine, 
ut cognites quam grata sit Christo utriusque sexus virginitas, quam in Matre et prae ceteris sibi dilecto 
discipulo consecreavit, Unde eos pendens in cruce tanto foedere copulavit, ut illam discipulo Matrem, ilium 
Matri filium delegaret." 

In antiphonam salve regina, sermones IV, sermo I, P.L. 184, col. 1061. 
Emile Male, Religious Art in France: The Twelfth Century, trans. Marthiel Matthews (Princeton, 1978), 

fig. 285. 
Emile Male, Religious Art in France: The Thirteenth Century: A study of Medieval Iconography and Its 

Sources, trans. Marthiel Matthews (Princeton, 1984), fig. 235. 
Ibid., fig. 236. 
Ibid., fig. 244. 
Ibid., fig. 237. 
Ibid., fig. 242. 
Ibid., fig. 240. 
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and John, but by two crowned women, one bearing a sword, the other a lily, representing 

respectively, justice and mercy. Indeed, more often than not, even into the Renaissance, 

law or justice was portrayed in strictly ceremonial depictions as in the Stanza della 

Segnatura.^^ Only in the sixteenth century do we find Justice personified in terms more 

familiar to the modern mind, as in a tapestry by Giovanni Rost, based on a cartoon by 

Angelo Bronzino, depicting the rescue of Innocence from Envy, Fury, Greed and Perfidy, 

by Justice portrayed as a woman bearing sword and scales, and assuming a posture 

identical to formulaic depictions of Christ rescuing souls from Hell. 

Bronzino's representation of Justice raises a question concerning the conflation of 

justice and mercy, a recurrent theme since until this time, justice and mercy seem to have 

been represented pictorially as very distinct persons, and the portrayals of Mary as 

advocate emphasize a merciful intercessionary function mitigating the divine justice to be 

dispensed by Christ on the judgment seat. Most lawyers viewed mercy as a part, not a 

departure from justice, even as they viewed equity as a part, not a departure from law. 

The conflation suggested by a Mary who spouts legal precedent instead of beseeching 

mercy may be no accident. 

And what to be made of a Mary who quotes the Pandectae or the Extravagantes at 

one moment, yet bares her breast at the next? Certainly, the imagery of breasts as 

" Ibid., fig. 241. 
Ibid., fig. 243. 
Emile Male, Religious Art in France: The Late Middle Ages, trans. Marthiel Matthews (Princeton, 1986), 

fig. 265. 
Jean Semec, The Survival of the Pagan Gods: The Mythological Tradition and Its Place in Renaissance 

Humanism and Art, trans. Barbara F. Sessions (Princeton, 1953), p. 144. 
Erwin Panofsky, Studies in Iconology: Humanistic Themes in the Art of the Renaissance (Oxford, 1972 

[1939]), plate XXXV, fig. 61, and discussion p. 84. 
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consoling, charitable and merciful, propounded in the works of Cistercians of the twelfth-

century in particular, was well-established. Many of these references are discussed by 

Bynum, including those ascribing breasts to Christ himself?^ However, less attention has 

been paid to the distinction between what might be denomianted "male" and "female" 

breasts: particularly the typology developed by Bernard of the breasts of Christ and those 

of Mary, those of the bridegroom and those of the bride. The two breasts of the 

bridegroom are long-suffering and clemency^^; the breasts of the bride are compassion 

(compassio) and well-wishing (congratulatio), flowing with two types of milk: 

30 consolation and exhortation. These latter breasts, then, appear identical to the breasts of 

charity; the maternal breasts, the breasts of the Church.^' 

The milk of consolation is easily understood. The milk of exhortation requires 

somewhat more explanation. In the Speculum Fidei, William of St. Thierry explains; 

"For in natural filiation, disavowal of parents is a grave wrong against 
nature. Acknowledge thanks for your mother: maintain patiently that she 
nourished you in the bosom of authority, with the milk of simple narrative, 
and open your mouth to her breasts that you might quickly grow."^^ 

William here seems to allude to I Peter 2:2: 

Caroline Walker Bynum, Jesus as Mother: Studies in the Spirituality of the High Middle Ages (Berkeley, 
1982), pp. 133-24. 

"Nunc qualis sit ista uberum sponsi commendatio, videamus. Duo sponsi ubera, due in ipso sunt 
ingenitae mansuetudinis argumenta, quod et patienter excpectat delinquentem, et clementer recipit 
poenitentem. Gemina, inquam, dulcedo suavitatis exuberat in pectore Domini Jesu, longanimitas videlicet 
in exspectando, et in donando facilitas." Sermo IX, Sermones in Cantica, P.L. 183, col. 817. 

"Duo sunt ubera charitatis, compassio et congratulatio. Ex compassio. Gemina lactis species, exhortatio 
et consolatio. " Sententiae, P.L. 183, col. 749. 

"Duo sunt ubera charitatis, compassio et congratulatio. Ex compassione lac sugitur consolationis: ex 
congratulatione lac sugitur exhortationis." Aliae Sententiae, P.L. 183, col. 754. 

"Nam et secundum generationem carnalem, abnegare parentes gravis nature iniuria est. Agnosce matrem 
gratiam; patienter sustine ut te nutriat in sinu auctoritatis lacte simplicis historic, et inhia uberibus ut cito 
crescas." Speculum Fidei, \3. 
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"As newborn babes, crave the milk of untainted doctrine, that you may 
grow in your salvation." 

The maternal function, the function of the breasts of the bride, is charity, defined as 

consolation and exposition of sound-doctrine for the edification of the partaker: 

misericordia and exhortatio. 

Thus, the Virgin Mary, Regina misericordiae, and the church, the bride of Christ, 

are conflated, for not only is the believer a child of the bride, but as by adoption, sibling 

of Christ, and therefore entitled to suckle at the breasts of Mary^"*, the bosoms of both 

pouring forth the milk of charity in abundance. Bartolo, then, has the mater iudicis exhort 

her son with what sound doctrine, with what historia simplex, with what lac rationale 

sine dolol The Corpus Juris Civilis, the Extravagantes, lex humana! 

Yet, to the mind of a fourteenth-century jurist, Mary quoting the civil law might 

seem no stranger than quoting divine law. After all, it was widely accepted that positive 

law necessarily was consistent with natural law, which in turn was a subset of divine law. 

As St. Thomas said; 

". . . every human positive law has the distinction of law insofar as it is 
derived from natural law. If, however, in some respect it disagrees with 
natural law, then it will not be law, but a corruption of law." 

Indeed, the ius naturale should be invariable, and apply as much in heaven as on earth, 

unless one ascribed to the epistemological limitations of certain Franciscan nominalists 

"sicut modo geniti infantes rationale sine dolo lac concupiscite ut in eo crescatis in salutem." Vulg. 
"Putasne amantissimus puer collactaneis suis invidet viscera matris, aut matris ubera, qui ideo ipsam 

elegit in matrem, ut esset etiam ipsa humilibus in nutricem?" [Do you think this most loving child [Christ] 
would begrudge his fellow sucklings the womb of his mother, or the breasts of his mother, who for this 
very reason chose this woman as mother, that she might indeed be as a nurse to the humble?] Adam of 
Perseigne (d. 1221), Epistola VIII, P.L. 211, col. 605. 
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whose foedus or pactum might have been less susceptible to logical analysis. And, 

indeed, in the original Processus it is the purely logical argument that ultimately carries 

the day for the defense. 

But not only does Mary exhort her son, reminding him of his filial piety, but 

simultaneously, she defends her offspring by adoption, who with Christ have suckled at 

her breast. These, too, are her children, and she defends them vehemently with maternal 

passion, and all the means at her disposal. 

Thus, the image emphasizes the special relationship both between advocate and 

judge, for the professionally trained advocate indeed bears a certain authority legitimizing 

his exhortations before the bar of justice, and between advocate and client, the 

relationship of patronus causarum, protector, being an inherently quasi-parental role, the 

root of patronus'" being ''pater". Yet, the image remains maternal, not paternal, in order 

to emphasize consolation and exhortation, rather than the male aspects of longsuffering 

and clemency, which belong to the judge, as well as appealing to the intuitive notion that 

nothing is more protective than one's mother. In this sense it reinforces and appeals to the 

stereotypes of "ideal" womanhood personified by Mary, which made it reasonably simple 

for the Virgin to be imbued with a certain status as Co-redemptrix, beginning with 

36 Arnaud Bonnaevallis, according to Carol, ''corredemptionis marialis primus adsertor'' , 

.. omnis lex humanitus posita intantum habet de ratione legis inquantum a lege naturae derivatur. Si 
vero aliquo a lege naturali discordet, iam non erit lex, sed legis corruptio." S.T. I-II, q. 95, corpus. 

Junipero B. Carol, De corredemptione Beatae Mariae disquisitiopositiva (Vatican, 1950), p. 156. 
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reaching a certain crescendo with Albert Magnus, and entering the Western dramatic 

tradition generally, as elegantly demonstrated by Sticca. 

How appropriate, then, that the precedent for Mary's gesture should be found in 

the work of that same Arnaud Bonnaevallis, where he writes in his Libellus de Laudibus 

B. Mariae Virginis: 

Yet, man has safe and secure admittance to God, when he has the Son as 
mediator of his cause before the Father, and before the Son, his mother. 
Christ, stripped to the waist, shows his wounded side to the Father: Mary, 
shows Christ her chest and breasts; and in no way can these marks of 
clemency and tokens of love be spurned when, more eloquent than all 
utterance, they come together and plead. 

[Securum accessum jam habet homo ad Deum, ubi mediatorem causae 
suae Filium habet ante Patrem, et ante Filium matrem. Christus, nudato 
latere, Patri ostendit latus et vulnera: Maria Christo pectus et ubera; nec 
potest ullo modo esse repulsa, ubi concurrunt et orant omni lingua 
disertius haec clementiae monumenta et charitatis insignia.]^^ 

This image of the Virgin exhibiting her breast to her son appears to be the source for the 

expanded vignette contained in the Speculum Humanae Salvationis, written sometime 

between 1310 and 1324, and one of the most popular works of the fourteenth and 

fifteenth centuries.In Chapter 39 of this work, the intercessory functions of Christ and 

Mary are likened to the story of Antipater. Quoting from the Middle English version: 

Antipater, a noble knyght, was wryed to the emperour Julian 

Sandro Sticca, The Planctus Mariae in the Dramatic Tradition of the Middle Ages, trans. Jospeph R. 
Berrigan (Athens, 1988), pp. 24-26. 

PL 189: 1726C-D. Molanus, writing in the sixteenth century, attributes the gesture to St. Bernard. See 
note 50, infra. 

The standard critical edition of the Speculum is J. Lutz and P. Perdrizet, eds.. Speculum Humanae 
Salvationis: text critique: traduction inaiite de Jean Mielot (1448): les sources et I'influence 
iconographiqueprincipalement sur I'art alsacien du xff siecle: avec la r^roduction, en 140planches, du 
Manuscrit de Seles tat, de la s&ie complete des vitraux de Mulhouse, de vitraux de Colmar, de 
Wissembourge, etc., 2 vols. (Mulhouse and Leipzig, 1907-1909). Speculum Humanae Salvationis was 



that he was wikked and untrewe unto the Empire Roman, 

And saide, What should my wordes prove me wreche or worthy? 

Bot heres thire cicatrices alle cry out that trewe am I. 

And thus the emperour approved his excusacioune, 

And a trewe knyght held hum, his accusing put doune."^" 

So in like manner: 

Crist to his Fadere shewes his cicatrices for mercy. 

And til hyre son hire bristes shewes for us swete Marie. 

And Crist "Antipater may be callid reasonably, 

So "Antefilia" me may calle Marie semblably."^' 

And, indeed, in an early German version of this mirror, C. 1475, a woodcut shows Mary 

on bended knee before Christ, pointing to her exposed breast."*^ Another popular variant, 

the so-called "double intercession", portrays Christ petitioning the Father, the Virgin 

beseeching the Son. The water and blood flowing from Christ's side is paralleled by the 

milk, and hence, according to the medieval medical theory of dealbation which 

hypothesized breast milk to be the rechanneled menses, the blood flowing from Mary's 

breasts."*^ 

translated into most European vernaculars, including Middle English, the edition of Henry, The Mir our of 
Mans Salvacioune (Philadelphia, 1987), being among the most accessible texts. 

7726 M/rowr o/Maw iSa/wac/oM«e, ed. Avril Henry (Philadelphia, 1987), 11.4115-4123. 
Ibid., 11.4173-4176. 
Der Spiegel der Memchen Behaltnis, Speyer; Drach, c. 1475, reproduced in Henry, p. 196. 
On dealbation, see Danielle Jacquart and Claude Thomasset, Sexuality and Medicine in the Middle Ages, 

trans. Matthew Adamson (Princeton, 1988 [1985]). The best known example of the "double intercession" is 
probably "The Intercession of Christ and the Virgin", currently in The Cloisters Collection (53.37), 
attributed to Lorenzo Monaco (Piero di Giovanni) (active 139-1423), and described as Tempera on canvas. 
The identical image was identified by Antal, Florentine Painting... (1948), as a panel painting by Gerini, 
hanging at Balcarres as part of the collection of the Earl of Crawford. According to Antal, the supplicants at 
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So the gesture indeed indicates sinceritas as initially hypothesized in Chapter 

One. Yet, something need also be said of Mary's exposure, as it were, vis-a-vis the 

modesty usually attributed to the Virgin. As discussed by Panofsky, medieval moral 

theology distinguished four symbolic interpretations of nudity: nuditas naturalis, nuditas 

temporalis, nuditas virtualis and nuditas criminalis, and where portrayed at all, it was 

generally associated with an inferior principle, as in Nature versus Reason."^"^ It was for 

the renaissance to rediscover classical nuda Veritas, a rediscovery which Panofsky traces 

to Alberti, c. 1436'*^. However, it is clear that the idea of nudity as expressing openness 

and honesty was already voguish by the time Gerson penned his treatise against Romance 

of the Rose: 

If this error is beyond reason, o you who have come on behalf of the fool 
of love, who imposes on Reason his madness, then is it not madness to say 
one ought to speak nakedly, openly and without shame however great 
those words may be indecent according to all judgment, even of them who 
may be without law and without shame? ... 
. . .  Y e t  f r o m  t h e  s a m e  r o o t  a n d  r e a s o n  i t  c o u l d  b e  d e m o n s t r a t e d  t h a t  o n e  
ought to parade about nude and do everything everywhere also naked and 
without shame. 

[Si error hie est irrationabilis, o vos qui hie adestis pro stulto amatore, qui 
Rationi rabiem imponit: norme rabies est, dicere, loquendum esse nude, 
aperte et sine verecundia quantumcunque inhonesta sint verba, secundum 
omnium judicium, etiam illorum, qui sine Lege essent, et sine verecundia? 

Mary's feet represent the Pecori family, whose patriarch was Gonfalionere della Giudtizia. In any case, one 
should note that Mary and the supplicants are all facing Christ in their petitions, and Mary is clearly 
speaking on their behalf to the son as evidenced by the posture of her right hand, her left holding up her 
exposed breast. 

Erwin Panofsky, Studies in Iconology: Humanistic Themes in the Art of the Renaissance (Oxford, 1939), 
p. 156. 

Ibid., 158-59. 
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. . . Sed praeterea ex eadem radice et motivo probaretur nude incedendum 
esse, et omnia facere ubique, et nude, sine pudore.]"^^ 

The earliest texts of the processus contain the gesture, and particularly in the French 

vernacular verse rendition, probably of mid-fourteenth-century vintage, Mary's breast-

baring is emphasized to the full. The redaction of the late fourteenth or early fifteenth 

century eliminates the gesture entirely. To what extent are these variations coincidental, 

and to what extent are they due to sensitivities of editors? 

Given the historical precedent for the gesture, Mary's fleeting exposure may seem 

so picayune that even puritanical minds could scarcely object to this scene in a Latin text 

discussing legal procedure. However, recurrent outbreaks of prudery need not reach the 

pathological extremes of a Botticelli hurling masterpieces onto the bonfire of the vanities 

in an auto-da-fe inspired by a half-mad Savonarola. History is equally full of that petty 

false modesty that inspired Pope Paul III to employ Daniele da Volterra to veil 

Michelangelo's nudes, through which endeavors the artist gained not only a commission, 

but his sobriquet, ''Mutande". 

Arguably, the redaction of the Processus dates from such an era, circa 1400, lying 

between the roughly fifty-year period of innovation immediately preceding the black 

death which witnessed the vigor of Giovanni Pisano's pulpit depicting Ecclesia Lactans, 

the naturalism of Giotto's Last Judgment in the Scrovegni Chapel of Padua, and the 

classicism and attention to anatomy of Ambrogio Lorenzetti's nursing Madonna', and the 

re-emergence of the body in the nudes of Masaccio's Baptism of St. Peter, and utlimately 

Tractatus contra Romantium de Rosa, Gerson Opera Omnia, ed. Louis Ellies Du Pin, 5 vols. (Antwerp, 
1706), 3:306C. 



three-dimensionally in Donatello's sculpture of an epicene David. Indeed, Meiss"^^ points 

to the contrasting naturalism of the Madonna of Humility to emphasize the formulaic 

rigidity of painting during this interim lasting from the last part of the fourteenth to the 

early fifteenth centuries. And for purposes of the Processus, this uninhibitedly human 

Madonna is particularly significant, for when Maria mediatrix exhibits her breasts to the 

son, it evokes just the moment of suckling portrayed in these artworks. 

The emerging naturalism, if not the popularity, of this figure of the Virgin is in 

abeyance in the last quarter of the Trecento, to be revived in the work of humanist 

painters such as Mantegna. In fact, as the first quarter of the Quattrocento ended, these 

images blurring sacred and profane as described by Huizinga"^^, would regain popularity 

not only in Italy, but also North of the Alps as early as Robert Campin's Madonna 

Lactans. Occasionally, these artistic renderings would even assume a touch of decadence 

as in Jean Fouquet's Virgin and Child, perhaps because the model, according to 

Godefroy, was the painter's own manifestly well-endowed mistress.'^^ In these later 

works, we can see the gradual alienation of text and representation. Despite their titles. 

Millard Meiss, Painting in Florence and Siena after the Black Death: The Arts, Religion, and Society in 
the Mid-Fourteenth Century (Princeton, 1951), particularly Chapter 6. Recent scholarship suggests the 
image of the suckling Virgin arises in the thirteenth century. See M. Miles, "The Virgin's One Bare Breast: 
Female Nudity and Religious Meaning in Tuscan Early Renaissance Culture," in the Female Body in 
Western Culture: Contemporary Perspectives, S. Rudin Suleiman, ed. (Harvard, 1986). 

Johan Huizinga, The Waning of the Middle Ages: A Study of the Forms of Life, Thought, and Art in 
France and the Netherlands in the XlVth andXVth Centuries, F. Hopman, trans. (London, 1924). 

See P. Wescher, Jean Fouquet and His Time, E. Winkworth, tr. (London, 1947). This raises tangentially 
the issue of cultural norms and breast size as they relate to medical paradigms and sexual expectations. For 
example, Michael Scot's theory of the inverse relationship between menses and "female sperm" led him to 
conclude in the Physionomia dedicated to Frederick II that small-breasted women were more impudent and 
less likely to become pregnant, as opposed to more endowed women, who were more reserved and more 
fecund. See Jacquaret, p. 143, et seq. 
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Campin's Madonna manifests the germ of genre painting, Fouquet's the prototype of 

portraiture; in both are seen the tendency of art toward commodification. 

It is not too much to presume that the period from roughly 1378 to 1404 was a 

period like that of the 1570's, when Molanus in his De historia sacrorum, feh compelled 

to defend the representation of the Virgin exposing her breast to her son, against those 

contemporaries who deemed the action vulgar.^*^ Many scholars have noted the political 

and economic disruptions of this period which were reflected in increased pessimism and 

an accompanying puritanical religiosity.^' To the former, we may add the influence of a 

see of St. Peter recently reoccupied by a pair of Neopolitan Popes given to ascetic tastes, 

and a resurgence of the Observant movement, particularly that of the Dominicans, whose 

intermittent Vicar General of Italy, Giovanni Domenici, clashed so frequently with 

Salutati over the vices and virtues of humanism.^^ While Domenici and Salutati were 

squabbling over literary activity, Alberti, discussing in De pictura those who address 

visible things, suggests they must express themselves in ''pinguiore Minerva", in a fatter 

Louvain, 1570, in Migne, Cursus theologiae, 27. See Meiss, p. 151, and note 52. 
The classic work is Jacob Burckhardt, The Civilization of the Renaissance in Italy, S.G.C. Middlemore, 

trans. (London, 1990 [1862]). Despite its dated aspects, the basic premise holds much significance for art 
history. See Samuel K. Cohn, Jr., The Cult of Remembrance and the Black Death: Six Renaissance Cities in 
Central Italy (Johns Hopkins, 1992). 

In Lucula Noctis, Remi Coulon, ed. (Paris, 1908), Gionvanni Dominici undertakes a refutation of the 
humanist promotion of classical culture, including mythology. It is clear from his letter to Angelo 
Corbinelli that Giovanni da San Miniato's principal abhorence is of the pagan gods "quae velut monstruosa 
portenta mentem inquinant, mores dissipant." See note 62, infra. However, in the last quarter of the 
sixteenth century - the same period as Molanus - we see Ammanati coaxed into lamenting his creation of 
nude statues, satyrs and fauns, and repenting ". . . d'avoir peint et sculpte, mettant I'ame en peril, O honte! 
Bacchus ivre ou Danae surprise," See Jean Seznec, The Survival of the Pagan Gods: The Mythological 
Tradition and Its Place in Renaissance Humanism and Art, Bolingen Series 28, Barbara F. Sessions, trans. 
(Princeton, 1981 [1940]), pp. 263-65. 
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or grosser goddess of wisdom and liberal arts.^^ By this expression, Alberti undoubtedly 

means that the visual arts - and for that matter, those literary arts that aim to evoke 

"truth" - are neither purely Reason nor purely Nature, but rather seek to merge both in a 

product neither simply allegorical nor merely representational, but what Auerbach called 

"figural".^"^ In other words, the artist should seek to convey a higher truth by a figurative 

means not itself divorced from historical reality. This concern for ultimate truth arguably 

underlies both Renaissance art and literature, and can be traced in Italian literature to the 

figural realism and historicity of Dante.The spirit of moral strictness which followed if 

not the original outbreak of the Black Death, then certainly the wave of plague in 1374^®, 

represents a detour on the intellectual and artistic route of naturalism which would 

portray the Word as become flesh, ministering to humanity, and theotokos as a peasant 

woman nudatis mammis, unashamedly nursing her offspring. The excision of Mary's 

gesture from the Processus Redactus is part and parcel of a reaction against seemingly 

all-too-human Messiahs and Madonnas. 

This repudiation of physicality itself, in turn, requires explanation. There can be 

no denying that Christ and Mary were both truly and fully human. The problem for some 

theologians, including the redactor, arises from depicting them so realistically that the 

viewer substitutes the image for the event, and thereby loses the higher contentual truth 

De pictura 1.1. See the interesting discussion of this phrase by David Cast, "Humanism and Art", in 
Renaissance Humanism: Foundations, Forms and Legacy, 3 vols. Albert Rabil, Jr., ed. (Philadelphia, 
1988), pp. 412-449. 

Erich Auerbach, Mimesis: The Representation of Reality in Western Literature, Willard R. Trask, ed. 
(Princeton, 1953). 

EpistolaX', Auerbach, Chapter 8. 
In fact, this date is roughly consistent with the trends charted by Miklos Boskovits, Pittura fiorentina alia 

vigilia del Rinascimento, 1370-1400 (Florence, 1975). 
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of the symbol. It threatens to become an idol by reason of its very mimetic quality, losing 

the counterbalance that kept it figural.^^ 

Worse yet, this does not result in a half-truth, but arguably in no truth at all. 

Consider the marginalia discussed by Michel Camille in Image on the Edge.As he 

notes, toward the end of the fourteenth and into the fifteenth century, the images of 

marginalia shifted from the carnival-like game -1 would prefer to say "games" - of the 

margins to the center illustration which was based upon trompe-l 'oiel, visual tricks, and 

in significance swallowed up both margin and even text. I choose to say "games" {jeux) 

in the plural because the reader is invited to play along, as in carnival. There are no 

spectators, only participants. It is this participatory element that makes carnival 

subversive; but "game" in the singular suggests uniformity, rules, and ultimately, 

authority. 

In the "realistic" image, however, there is no reality. The viewer is alienated in 

the fiction of the artist. Observer has become voyeur. The spiritual has been dissipated 

This is similar to Michael Camille's recognition that idolatry stems from intervisual, rather than 
intertextual referents for the representational. See The Gothic Idol: Ideology and Image-Making in 
Medieval Art (Cambridge, 1989). Or to phrase it in the deconstructionist jargon of Derrida, the 
representational becomes the re-presentational. As Camille observes: "... there is something universal in 
this longing, this half-repressed need for relationships with images, fear of their danger as substitutes and 
consequently the need to unmask them, that is crucial to both the production and the reception of art." 

Image on the Edge: The Margins of Medieval Art (Harvard, 1992), Chapter 6. Camille relates this 
process, as to some extent he also relates the idolatry of the image in The Gothic Idol, to the 
commodification of art. Truly, "art for art's sake" bespeaks a commodification and arguably a form of 
idolatry - church music barely escaped Tridentine censure, partially if not largely through the perspicacity 
of Cardinal Carpi and the musical ministrations of Palestrina - but this process typically engenders a loss of 
referentiality, as Jean Baudillard, whom Camille himself quotes, argues at length. Jean Baudrillard, "The 
Precession of Simulcra," reprinted m Art After Modernism: Rethinking Representation (New York, 1984), 
pp. 253-83. Idolatry, however, can also result from substitution of the image for the referent, which is not 
commodification. 
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into the representational, and the observer is left looking upon Mary's shame.The veil 

of allegory covered not only the profane fabulae-, it cloaked the nakedness of Noah as 

well, and here it has been torn av^ay.^'^ What remains is carnality. 

Yet, even this carnality is not pure. Consider for a moment beauty, which for 

Vincent of Beauvais, was but "an outward form of little duration, a withered flower, 

carnal felicity, human concupiscence." Carnal, perhaps, but as medieval theologians, 

particularly of the Chartrian school would acknowledge, natural. But if to lust when 

looking upon a naked woman is natural, albeit sinful, what is it to lust when looking upon 

a hunk of marble or a blob of paint? The nonexistent image is like the succubus, against 

whom Ambrose prayed, ''Procul recedant somnia". 

The problem, then, is not just one of alienation. When Schopenhauer argued in 

Die Welt als Wille und Vorstellung that one could escape this world of will either through 

asceticism or aestheticism, he conceived the former as a complete renunciation of will 

and carnality, the second as a temporary suspension of the will and carnality in 

contemplation of a Platonic world of idea. In both cases the practitioner is indeed that, a 

participant, and one who seeks to escape an extant carnality into a spirituality of equal or 

greater veracity. The simple observer, on the other hand, escapes an extant carnality for a 

Although breasts are not technically speaking, "shameftil parts", to look upon either the naked breasts or 
genitalia of a woman is to shame her nakedness, in the opinion, e.g., of the Corrector of Burchard of 
Worms, Chap. 5, par. 133. It is also relevant that breasts were receiving more recognition as erogenous 
zones as a consequence of Arabic medical texts, and for that matter, Arabic poetry, in the twelfth and 
thirteenth centuries. Indeed, the sixth dialogue of Book One of Andreas Capelianus, De Amore, debating 
the relative merits of upper consolations versus lower consolations, bespeaks the increasing import of 
"foreplay". At-Tifashi (1184-1253), likened the manipulation of a woman's breast to the manipulation of a 
man's testicles. See Jacquart, p. 125. Similar advice was transmitted by Avicenna and repeated verbatim by 
Bernard of Gordon, Lilium Medicine (Lyon, 1550), p. 633, circa 1303. By mid-fifteenth century, the 
Practica Maior, 6.21.23, states: "tertio debet vir mulierem tangere ut circa mamillas et leviter et specialiter 
capita mamellarum oscula pungere." 
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fictitious carnality. The creator of this illusory world is no simple Pygmalion, taken with 

the beauty of his own creation. He is more akin to Satan, concealing himself, or at least 

his carnal lusts, in the guise of woman to tempt St. Anthony, or revivifying corpses to 

tempt St. Hippolytus. 

Art has become artifice; the artist, faker, fabricator;has merged into 

tricheor. In his hubris, he portrays the Virgin suckling god-made-flesh with no more 

humility than he would depict the women of the Fratricelli, described as ". .. velut lamiae 

nudatis mammis catulos suos lactant. . Twice alienated art has become art for art's 

sake; and art for art's sake is inescapably idolatry: the adoration of the image. To some 

extent, I suspect this lies not far beneath the surface, when Giovanni da San Miniato 

writes to Angelo Corbinelli concerning the reading of Virgil and Ovid, condemning them 

not only as "vanitas", but noting further; 

. . .  i n  o r e  C h r i s t i c o l a e  p e n e  b l a s p h e m i a e  s u n t ,  i d o l o r u m q u e  i g n o t a  c u l t u r a ,  
quae velut monstruosa portenta mentem inquinant, more dissipant. . 

Two aspects of this phrase deserve particular mention. First, the phrase ''ignota cultura'^ 

- the cultivation of idols is unknowing, unconscious. These pagan works introduce error 

surreptitiously, corrupting the mind and morals of the reader. For this reason, their effects 

are subversive. Second, Virgil and Ovid operate in the same fashion as ''monstruosa 

portenta" - preternatural, extravagant tales. These fictions that differ from nature are 

portrayed in many ways. Cicero, in the Tuscalanae Disputationes, 1.6.11, writes of 

See Peter Dronke, Fabula, p. 32. 
Carol Duplessis D'Argentre, Collectio judiciorum de novis erroribus, 3 vols. (Paris, 1728-36, reprinted, 

Brussels, 1963), v. 1, part 1, p. 271, c. 1. 
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''poetarum etpictorum portentaP And while Cicero may not agree with his Epicurean, 

Velleius, insofar as he denies the existence or the benevolence of the gods, he is in basic 

agreement when Velleius says in 1.8.18 of De natura deorum, . . portenta et miracula 

non disserentium philosophorum sed somniantium". Illusion - which the Latin fathers 

and medieval theologians variously called error, somnium, opinion vana or falsa, vanitas 

- is inherently evil; and according to Augustine, to create an illusion, to put forward what 

is not in one's heart, is always a sin.''^ Furthermore, while Molanus approved a modicum 

of artistic license in expression of simple piety, some critics viewing Mary's gesture must 

have been aware of its disconcerting similarity to Hecuba's fortification of Hector's 

resolve in Book 22 of the Iliad.^'^ 

Not just poets and painters create a world of illusion, leaving the alienated 

audience wandering in a dream-world. Women of disrepute paint themselves to conceal 

reality and create false impressions; orators and lawyers can use rhetoric in much the 

same fashion as prostitutes utilize make-up. The law itself with its myriad fictions and 

glosses wears a mask. ''Larua tegit faciem" as Gower writes in Vox clamantis.^^ Lawyers 

in their counsel and pleadings are spinners of dreams: 

Sompnia perturbant quam sepe viros sine causa, 

Quoted in Introduction, Beati Johannis Dominici Cardinalis S. Sixti Lucula Noctis, Remi Couion, ed. 
(Paris, 1908); Jean Seznec, The Survival of the Pagan Gods: The Mythological Tradition and Its Place in 
Renaissance Humanism and Art, Barbara F. Sessions, trans. (Princeton, 1981 [1940]), p. 263, n. 20. 

Augustine, Enchiridion, 21 and 22. 
Lines 79-89. M. VIoberg, La Vierge notre mediatrice (Grenoble, 1938), p. 204, argues that Homer's lines 

are the inspiration for the Greek Apocalypse of the eighth or ninth centuries. The descent of the Virgin to 
Hell, where the lost souls beseech Mary to intervene with her son, and should he fail to listen, to show him 
the "stable" of his birth, the breasts which nourished him, the arms that embraced him. See also Gerard 
Gros, "Le Diable et son adversaire dans I'advocacie nostre dame", in Le Diable au Moyen Age (Paris, 
1979), pp. 237-57. 

Vox Clamantis, in The Complete Works, G.C. McCaulay, ed., 4 vols. (Oxford, 1902), V. 4, Liber Sextus, 
1. 287. 



164 

Non res set sompno visa figura rei; 
Sic tibi causidicus fingens quam sepe pericla, 
Est ubi plus rectum, diuaricabit iter; 
Mente tibi loquitur dubia, nam nemo dolose 
Mentis securis vocibus esse potest; 

Causidici nubes sunt ethera qui tenebrescunt, 
Lucem quo solis nemo videre potest: 
Obfuscant etenim legis clarissima iura, 
Et sua nox tetra vendicat esse diem;®^ 

[So often dreams disturb men without cause, 
Not the thing but a phantom of the thing perceived in sleep; 
So how often a lawyer, pretending danger to you. 
Will divert your course, when it is straightest: 
With doubtful mind he speaks to you, for no one 
Of fraudulent intent can speak with certain voice. 

Lawyers are clouds that darken the skies. 
That no one can see the light of the sun; 
They obscure the manifest justice of the law, 
Their loathsome night passes itself off for day. 

And while Wittengenstein may be correct in asserting that sometimes nothing better 

remains than to point, gestures in particular are capable of manipulation because like 

sleight of hand, they distract the listener from the truth or falsity of what is said. At some 

point, rhetoric descends to playacting, oratory degenerates into spectacle; and at that 

point, as Bruni observed, listeners become spectators. According to the Florentine 

chancellor, common people do not attend plays to understand; they come to watch. Yet, 

as we will see in the next chapter, much of the popular fascination with Mary in the 

Processus likely surrounds her ability to rescue gesture for rhetoric from the clutches of 

Ibid., lines 213-18; 225-228. 
"A Letter to Flavio Biondo on the Latin Language", in The Humanism of Leonardo Bruni: Selected 

Texts, Gordon Griffiths, James Hankins and David Thompson, trans, and eds. (Binghamton, New York, 
1987), 229-34. 
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that very theatricism which the most devoted renaissance humanists were willing to relax 

to ecclesiastic condemnation as carnal vanity. 

Aside from its puritanical aspects, this same period was characterized by renewed 

offensives against heterodoxy, as popular piety saw an upsurge in sects such as the 

fratricelli and the flagellants. The vigor with which the Observants pursued possible 

heresy may explain the excision of another passage occasionally appearing in versions of 

the Processus. At the point where Satan returns to meet in council with the denizens of 

hell, the LN manuscript introduces a reference to C 6.30.15: 

Undoubtedly, if a son is emancipated before he attains an estate with his 
father's consent, he is able to acquire it for himself in his own right. 

[Non est dubium si priusquam filius iussu patris adierit haereditatem 
propriae potestatis effectus sit, arbitrio suo eundem hanc sibi potuisse 
quaerere.] 

The relevance of this passage to the deliberations of hell seems tenuous, unless one 

understands the passage in terms of the "sonship" of Satan, and hence the brotherhood of 

Christ and Satan: a doctrine generally associated in the ancient world with gnosticism, 

and in particular, the Elkesaites. In the Middle Ages the affinity of Christ and Satan was 

held by the various "neo-Manichaen" sects, including the Bogomils and the Cathars. 

However, a more orthodox interpretation of this passage would suggest that the 

"brotherhood" is figurative, creating a dichotomy paralleling Cain and Abel, Esau and 

Despite previous periodic outbreaks, according to contemporary chroniclers, the resurgence was 
particularly strong in 1398 and 1399, Carol Duplessis D'Argentre, Collectio judiciorum de novis erroribus, 
3 vols. (Paris, 1728-1736), v. 1, Part II, pp. 157-58, 

See, inter alia, Jeffrey Burton Russell, Satan: The Early Christian Tradition (Cornell, 1981), pp. 55-56. 
One other possibility would render this citation meaningful, viz., the doctrine ascribed to the Cathars that 
Satan was the son of God, and that Christ was the son of Satan. 
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Jacob, etc., in the manner employed by Lactantius7° Of course, if the author is not 

arguing that Satan is a literal son of god, the question remains as to the relevance of the 

citation. Whatever the source of this reference, little wonder that it vanishes in some 

subsequent editions along with pretensions that mankind must be saved as a matter of 

logical necessity and Madonnal gestures that might seem impudens or vulgaris, if not 

actually turpis. 

The conclusion must be that editors redacted the Processus to censor its most 

religiously objectionable passages. At first, this may seem inconsistent with the overt 

efforts to enhance other fictive elements, such as providing details of Satan's procuration, 

or ending the tract with an order attested by a form jurat. But while these additions 

contribute to literary interest, they also detract from the text's dramatic appeal. Like the 

Processus Belial, the redacted Processus is meant to be read, not enacted. True, Ayrer 

will eventually dramatize Jacobo de Theramo's creation, but the effort will require 

considerable rewriting. Excise the legal citations of the original Processus, however, and 

the result is ready-made theatre. Surely, the Norman poet who rendered it directly into 

French verse realized this in the fourteenth century. Likewise, a significant number of the 

versions of the Processus published in Latin in the sixteenth century eliminate the legal 

citations —a practice never occurring with Processus Redactus. The significance of the 

redacted Processus, then, is that it represents a self-conscious effort to escape theatricism. 

As the next chapter will show, that effort is largely vain. 

™Ibid., 153-54, note 18. 
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CHAPTER FIVE 

HUMOR, RHETORICAL ECLECTICISM AND THE WESTERN LITERARY 

TRADITION 

The two preceding Chapters dealt respectively with the jurists' recasting of Mary 

as defense counsel and the resentment of some theologians to theatrics in general and the 

appropriation of the Virgin for histrionics in particular. This Chapter argues that while 

these two professions were concerned with Mary's similarities to worldly avocations, 

whether law or motherhood, the popularity of the image of Mary as clever advocate 

stemmed from her ability to reconcile rhetoric with genuine pathos, distinguishing her 

from the lawyers. So while the legal profession undoubtedly enjoyed the touch of satire 

in the Virgin, meek and mild, reduced to engaging in the same sort of theatrics as they 

themselves employed in the pursuit of a procedural justice, the larger public could be 

entertained by the seemingly incongruous spectacle of a truly honest and sincere lawyer 

who achieves in her own being real justice: the proper ordering of things. 

The humor of the Processus, therefore, is distinct from the humor of its popular 

progeny. Those earlier scholars who read the Processus as satire should not be dismissed, 

except insofar as their assessment implies that the satirical content of the work militates 

against its serious, heuristic significance. Certainly, in the history of the French legal 

profession, the Basochien tradition represents a cornerstone of confratemal 

professionalism, not to mention royal patronage of legal science. In the history of French 

theatre, Basoche typically refers to the enactments of the clerks of the Palace of Justice-

i.e., legal apprentices, some of whom would ultimately become advocates, most of whom 
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undoubtedly eked out an existence as perpetual law clerks. Like so many confratemal 

associations, the clerks periodically presented farces or satires, in something resembling a 

carnival-like atmosphere. The heyday of these comedic presentations was roughly 1450-

1650. With regard to the Advocie de Nostre-Dame, the French verse translation of the 

Processus, it should be noted here that this opus does not adopt Ender's argument that the 

Basochien tradition grew from the language of law. Indeed, the Basoche is paralleled by 

comedic traditions of other social and professional organizations, such as la Mere Folle 

de Dijon, also founded in the fourteenth century. At the same time, dramatic techniques 

can be found in the literature critical of law as early as the late twelfth or early thirteenth 

centuries, as evidenced by the Dit des Avocats, and its intermittent asides. Basochien 

humor arises from professional camaraderie with its not infrequent cynicism, but it 

incorporates elements of popular humor critical of the professions as well. For this 

reason, the Basoche is fundamental to the development of French comic theatre. Hence, 

while the Processus likely predates the Basoche' which is therefore more significant to 

' Enders, Rhetoric and the Origins of Medieval Drama, follows Faber, Les Clercs du Palais (Lyon, 1875), 
in placing the foundation of the Basoche in 1303. According to Faber's argument, and hence, Enders', the 
purpose of the Basoche was to initiate apprentice lawyers before being permitted to practice before the 
Parlement de Paris. See also Lucien Genty, La Basoche notariale: Origines et histoire du XlVe siecle a nos 
jours de la clericature notariale (Paris, 1888). However, there was no parlement watil 1309. Further, there 
seems to have been no organization of the bar per se, until the reign of Philip Valois and the initiation of 
the Confraternite de St. Nicholas (Ord. des Rois de France de la Troisieme Race, t. II, pp. 176-78). Indeed, 
both the timing and the devotion of the confraternity was dictated by a 1340 ordinance of Philip of Valois, 
compelling all enrolled advocates of the Parlement Paris to contribute one hundred sous to finance daily 
masses in the palace for the king and his family (Bibl. du Palais-Bourbon, Collect. Lenain, Extraits du 
Parlement, t. 237, f. 1-3, reproduced in R. Delechenal, Histoire des avocats au parlement de paris 1300-
1600 (Paris, 1885), p. 408-410). Originally conducted on a portable altar, the masses appear to have taken 
place at the site of an earlier chapel dedicated to St. Nicholas that was destroyed during the remodelling of 
the palace by Philip the Fair. Within a year or two, the advocates allegedly petitioned the monarch for 
permission to fmance a more permanent site, from which efforts grew the confraternity, indistinguishable 
until the seventeenth century from the "order" constituting the state bar of France. It would seem odd, 
indeed, particularly in France, where unlike the pattern of Italian universities, masters organized before 
students, had there been an organization of apprentice lawyers before there was an organization of the 
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the popularization particularly of the vernacular texts, it is also reflective of the same 

satirical bent of barristers and their clerks. 

That the classroom itself was not humorless even in the twelfth century is 

evidenced by an anecdote regarding Bulgarus the day he returned following his marriage 

to a widow. The class reportedly broke into laughter as the great doctor began his lecture 

with the customary reading of the law: rem non novam aggredimur? The incident found 

its way into the Accursian gloss on C 3.1.14, and continued to be noted in editions of the 

Corpus Juris Civilis at least into the seventeenth and eighteenth centuries.^ 

In fact, anecdotes about the four Doctors, and poor Bulgarus and his marital woes 

in particular, provided much humor for glossator and student alike. The humor, biting as 

it is, is integral to the lesson, as Azo, Odofredus and Hugolinus all discuss the plight of 

Bulgarus who had taught, contrary to Martinus, that the husband was obligated to return 

the dowry to his wife's father following her death, whether or not children were bom of 

the marriage. Following the death of his first wife, her father consulted Martinus, who 

instructed the father to approach Bulgarus for return of the dowry "and if he reftises to 

lawyers themselves. Furthermore, while the Basoche may have included apprentice lawyers under the 
rubric clercs, it seems that the term included what today might be labeled "paralegal personnel" who would 
never rise above clerical status. That these i had official recognition appears from an ordinance of 1345. 
{Ord. du Louvre, t. II, p. 225). However, no such recognition appears in the rather detailed letters of some 
46 items issued by Philip in 1327 confirming the regulations that commissioners appointed by Charles le 
Bel had made for the reformation of the Chastelet de Paris. {Ord. des rois de France de la Troisieme Race, 
t. II, pp. I-IO. It seems unreasonable, therefore, to hypothesize any significant Basochien activity until the 
second half of the fourteenth century at the earliest. 
^ Literally, "It is no new thing upon which we enter", in the context of the Code it means that the principle 
under discussion is a settled matter of law. However, "re^" is also a euphemism for the genitalia, so "it is 
no untouched res which we enter" is a double entendre. 
^ Typical is the edition of the Corpus published by Philip Borde and Laurentius Arnaud in Louvam in 1662, 
incorporating the classic notes of Dionysius Gothofredus, which indicate as follows: Accursius notat 
Bulgarium hie derisus fuisse a suis auditoribus quod cum pridie viduam duxisset, mane consequente, hanc 
lege, "Rem non novam" coepisset, auditoribus suis publice legere." As J.A. Clarence Smith notes. 
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return it, I will humiliate him concerning his own opinion" {et si negabit earn vobis 

reddere, eum de sua opinione scandalizabo.) Bulgarus, however, returned the dowry, 

which did not please sir Martinus {quod domino Martino non placuif). Albericus when 

confronted with this situation, though he had previously declared the opinion of Bulgarus 

superior, claimed that he had seen the light, so to speak, and now discovered that 

Martinus had been correct all along.'^ 

Aside from the piquant humor, often at the expense of colleagues at the bar, these 

passages demonstrate a certain irreverence toward authority, which clerics like Peter 

Cantor noted as a certain envy, quoting Sidonius: "These men (i.e., the lawyers) are they 

who begrudge clerics their respect and nobles their lineage" [... Hi sunt qui invident 

reverentiam clericis, originem nobilibus. . . .]^ This irreverence was also noted by Etienne 

de Bourbon in his great thirteenth-century collation of exempla. For example, he presents 

the case of the dying lawyer, surrounded by his friends, who 

. . . when the Eucharist was offered him, said "Let it be judged whether it 
is truly right that I receive it." And when those standing about him replied, 
"It is right," he said: "No, it is not right; for you do not have jurisdiction to 
judge me concerning this sacrament though you be peers. 

[. . . cum offerretur ei Eucharistia, ait: "Judicetur utrum plus rectum sit 
quod accipiam." Et cum dicerent astantes: "Rectum est", ait: "Non est 
rectum, quia vos, cum sitis pares, non habetis me recte de hoc judicare.]^ 

Medieval Law Teachers and Writers: Civilian and Canonist (Ottawa, 1975), p. 74, the classroom was 
evidently similar to that of today. 
'' The story is told by Azo, Lect Cod. 5.13.1; Odofredus, Lect. Dig. Vet. D 23.3.6; and Hugolinus Sec. 269; 
the quotes are from Hermann Kantorowicz and William Warwick Buckland, Studies in the Glossators of 
the Roman Law: Newly Discovered Writings of the Twelfth Century (Cambridge, 1938), pp. 94-95. 
^ Verbum Abreviatum, Caput LL Contra advocates. PL 205; 160D-161A. 

Anecdotes Historiques, Legendes at Apologues D 'Etienne de Bourbon, ed. A. Lecoy de la March (Paris, 
1877), No. 439. 
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Even on his death bed, the advocate insists not only on the principle ofparium judicium, 

the judgment of peers, which in its feudal form dictated that a lord's vassals judge each 

other, but upon his right to raise a dilatory plea contesting jurisdiction. 

Etienne also relates the following tale: 

Likewise, I heard about a friar who came to a man of questionable birth 
laboring under a heavy illness, who when he had been a crafty lawyer was 
made a functionary of a certain great bishop. And while he lay in his bed 
splendidly furnished in silks, when the said friar warned him to repent, he 
said, "I, rising from low birth through knowledge of lawyering, which I 
received in the schools, wished to glorify all my ignoble race, and behold 
how I am brought low!" And when his illness bore upon him, as though 
without hope, he cast off his clothing and naked, cried, "God and the devil 
are now fighting over me in turns; soon it will appear which of you, being 
more steadfast, will prevail." And with these words he died. 

[Item audivi a fratre quod venit ad quemdam de infimo genere qui 
laborabat gravissima infirmitate; qui, cum fuisset advocatus actus, factus 
erat officialis cujusdam magni episcopi. Cum jaceret in lecto sericis 
ornato, cum fater dictus moneret eum ad penitenciam, ait: "Ego egrediens 
de infimo genere per periciam advocationis, quam in scolis acquisieram, 
volui exaltare totum genus meum infimum, et ecce hie sum depressus." Et 
cum urgeret eum infirmitas, quasi desperans, adjecit operimenta sua a se, 
nudatusque dixit: "Modo Deus, modo dyabole, pugnatis de me; modo 
videbitur quis vestrum forcior prevalebit." Et post hec verba mortuus est.]^ 

As in the previous example, the retired lawyer with his dying breath focuses on the 

contestatio litis, the joinder of the issue, and less on the procedural aspects of justice, than 

on procedure as justice. 

The complaints of clerics about lawyers, and vice versa, need be taken with a 

grain or two of salt. Not only did clerics in general come to resent their "specialist" 

colleagues in canon law, as expertise in the subject increasingly became the pass-key to 

ecclesiastic elevation, but from 1139 on, following the interdiction of clerical civil law 
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to the technical intelligensia, and a ready source of medieval apparatchiki for emergent 

European states. Indeed, it can be argued that the Roman Catholic church, in its efforts to 

stay the flow of manpower into the new legal sciences, undermined its own prestige and 

influence by encouraging the development of a new class of common man lacking the 

same dependence on mother church for opportunity and advancement as had been true in 

earlier centuries. Little wonder, then, if these new men of the law were 

' Id., No. 441. 

inclined to begrudge clerics their reverence, nobles their pedigree, as Peter the Chanter 

suggests. And insofar as this vignette was designed for classroom use, the parody was 

intended for the consumption and amusement of equals, engendering a laughter which as 

Bakhtin, borrowing from Herzen, notes demythologizes authority and binds together 

o 

participants in the joke. 

Indeed, we see in the Processus a certain irreverent humor: Mary yelling at Satan 

to shut up; Christ having to scold his mother repeatedly to let the demon speak without 

interrupting constantly; the demon procurator grumbling about the Virgin parading before 

the clerks with her bosom exposed.^ Arguably, the text also manifests a certain 

anticlericalism through omission: there is no mention of the church, no reference to 

priests, no dependence upon the work of the sacraments. In fact, even the effective 

atonement of Christ seems to be placed in question, and references are never made to 

^ Rabelais and His World, trans. Helen Iswolsky (MIT, 1968), p. 92, quoting A.I. Herzen, On Art, though 
as Bakhtin notes, Herzen was unfamiliar with the subject of medieval laughter. 
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atonement directly, but only through allusions in the Decrees and the Decretals. It is easy 

to believe that Dante may not have been exaggerating greatly when, as we said in the first 

chapter, he wrote that the gospel had been abandoned and only the Decretals were 

zealously studied. 

Although these humorous aspects of the Processus were undoubtedly intended by 

the author, the witticisms are largely "inside jokes", professional humor binding together 

the "order" of legal practicioners. Very shortly after its composition, however, the 

Processus found its way into a mainstream comic French tradition, as the legal citations 

were excised from the text, and the text is translated into French by mid-fourteenth 

century. In order to appreciate the compatability of the plotline with the preceding French 

literary tradition, a little background on the development of legal topoi in thirteenth-

century French literature will be helpful. 

Literary allusions to the legal vocations in northern French literature before 1200 

are sparse. Much of the "courtly" verse referring to practitioners of the law originates in 

Occitania. Originally somewhat sympathetic to legal practicioners, as the twelfth century 

ended and the thirteenth century advanced, verse of the Midi turned increasingly 

vitriolic.This change in tenor corresponds to the French invasions of the south known 

as the Albigensian crusades, which resulted in the capitulation of Raymond VII of 

Toulouse in the 1229 Treaty of Meaux, which effectively established the authority of 

Louis IX over southern France. For decades afterward, the people of the Midi regarded 

® This image, it is fair to say, becomes even more vivid in I'Advocacie Nostre-Dame, a phenomenon 
analyzed in the preceding chapters of this work. 

See "Toubadours et juristes" in Paul Ourliac, Etudes d'Histoire du Droit Medieval (Paris, 1979), pp. 
271-301. 



174 

the French and the clergy as their occupiers.'' Furthermore, Roman law was seen as an 

instrument of that "foreign" domination.'^ In fact, the hostility towards such university-

trained specialists was so great, that one town actually prohibited the employment of any 

civil or canon lawyer as attorney for the city.'^ 

It was not coincidence that the Pope instituted the university at Toulouse the same 

year as the treaty; rather, it was founded as a bastion against heterodoxy.'"' The university 

quickly became a center for the teaching of the civil law, producing the very civil lawyers 

whom the troubadours and jongleurs found subversive of Occitan culture.'^ While it can 

be anticipated that the works of these southern poets were disseminated throughout 

courtly society with little distinction for geographic bounds, the pecular southern 

circumstances render debatable the extent to which such literature reflects lay attitudes 

outside the Midi. 

" See, for example, Bemart Sicart de Marvejos, "ia domination des clercs et des Francois" in ed. Alfred 
Jeanroy, rev. ed. J. Boelcke, Anthologie des TroubadoursXllme-XIIIme Sidles (Paris, 1974), pp. 249-253. 

Wrote Pierre Cardenal, "Etends-tu, toi qui t'es fait legiste et qui supprime publiquement le droit d'autrui. 
. Quoted in ''Close Juridique sur le Troubadour Peire Cardenal," in Ourliac, p. 268. This may seem 
inconsistent with the reputation of the Midi as the pays du droit ecrit, and the fame of Montpellier as a 
center of Roman law and its famous teacher, Placentius. However, written law was not restricted to Roman 
law but included customary and statutory law, as well as written Charters, and initially, Roman law served 
to supplement these; and notable early thirteenth-century Meridional documents manifest just such 
eclecticism. See J. Baumel, Histoire d'une seigneurie du Midi de la France, 2 vols. (Montpellier, 1969), 
1:295-98; Linda M. Paterson, The World of the Troubadours: Medieval Occitan Society, c. 1100-c. 1300 
(Cambridge, 1993), 173-74. This was true concerning family law, Brundage, p. 79 and 588, and it was 
probably true as well of public law as well. Certainly, the principle "princeps legibus solutus" would seem 
contrary and frightening to a society that understood inherent limitations in lordship. Besides, all the 
problem lay not with the law itself, but largely with the lawyers who could manipulate it, and with the 
French king and Roman pope who sought to impose it. 
" Coutumes de Pamiers, discussed in Ourliac, "Close Juridique," p. 269. 

Hastings Rashdall, The Universities of Europe in the Middle Ages, new edition eds. P.M. Powicke and 
A.B. Emden, 3 Vols. (London, 1936), Vol. 2, p. 163, et seq. See also, Linda M. Paterson, The World of the 
Troubadours: Medieval Occitan society, a. 1100 —c. 7500 (Cambridge, 1993), p. 174. 

Ourliac, "Troubadours et juristes." 
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One northern poet, Guiot de Provins, however, left his "Bible" containing several 

score lines dedicated to the law and its practitioners. Guiot's use of images and 

techniques characteristic of the troubadours led some scholars prior to the end of the First 

World War to hypothesize a southern origin, contending there may have been an 

inadvertent confusion between "Provins" and "Provence". However, as Charles Langlois 

has noted'^, the language is clearly French; and Guiot's northern origins are now 

generally conceded.'' Apparently, Guiot was well connected, and moved in the best of 

circles throughout France, travelled to the Holy Land, and subsequently retired to a 

monastery, possibly Cluny, where he completed his "Bible" around 1206. 

The tone of the work may be grasped by the circumstances surrounding its earliest 

mention, in November, 1274. According to an entry found in the Hereticorum 

Albigensium Interogationes et Depositories, the inquisitors of Toulouse confiscated from 

a certain Bernard Baranhon, accused of heresy, ''duos libros, scilicet vitam Sancti 

Brandani, in latino, et alium, in Romano, qui incipit 'del seglepuent et terrible. It is 

ironic, indeed, that a poet who ends his life as a faithful Benedictine, should have such 

appeal for those opposed to Rome, who might revel in his attacks against the greed and 

corruption of the pontifical court, only to face persecution at the hands of Dominican 

inquisitors, who seize a fellow ecclesiastic's writings. 

But irony was Guiot's forte, and he spares none on the civil lawyers, who have 

become false advocates and knaves opposed to good works, and who extract the false 

Charles V. Langlois, La Vie en France au Moyen Age, 4 vols. (Paris, 1926), v. 2, pp. 54-57. 
" See, for example, Paterson, p. 257, n. 107. 

Bib/. Nationale, Doat XXV, fol. 201, quoted in Guiot de Provins, Oeuvres, ed. John Orr (Manchester-
Paris, 1915), p. xxxiii. 
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points from the good.'^ Like the churchmen discussed previously, Guiot describes these 

'^legistes'" in certain stereotypical terms. First, civil lawyers are both greedy and lazy. 

"Lord, how they are distraught and sulking in their courses, where they profit nothing; 

90 
and when they are older, they bum with cupidity." Theirs is not merely a desire for 

reasonable fees, but for excessive gains, at minimal effort: "They are men of affairs and 

treacherous, and overly bold collectors: they want both assets and benefices; they are 

covetous and too acquisitive - excessively they love the benefices of the Church, but 

9 1 
little the element of service." 

As a consequence, Guiot portrays civil lawyers as dishonest in the extreme. They 

22 love wrong as right, and to accomplish their ends, they care little which side they take. 

Little wonder "it is a storm and tempest when they gather in one place to make their 

proofs "If one could find an honest man among them, it would be cause to declare a 

holiday.In identifying these qualities, Guiot fundamentally agrees with many a French 

cleric. But Guiot seems to attribute the fault to a different phenomenon. According to 

25 Guiot, a king or count who knows the laws would be more honored for it. It is the lord 

"Lou plus certain de mes chapitres/covient gesir sor les legitres/qui devienent faus plaidoor/et de bone 
oevre tricheor/et les poins faus traient des boins." La Bible de Guiot, in Orr, pp. 10-93, lines 2401-2405. 

"Deus! con il sont destroit et mat/ as cars, ou il n'esploitent rien!/ et quant il sont plus ancien/ lors ardent 
il de covoitise." La Bible, lines 2454-2457. 

"II sont cosson et guilleor,/ et trop herdi demandeor;/ et avoir et provendes quierent;/ covoitous sont, et 
trop conquierent-/ molt per aimment rente d'englise,/ mais pou lor membre de servise!" La Bible, lines 
2485-2490. 

"Atant aimment tort comme droit:/ mais que il facent lor esploit/ ne lor chaut de quel part il pendent." La 
Bible, lines 2481-2483. 

"C'est tormens, c'est une tenpest/ quant il assemblent en un leu/ ou il cudent faire lor preu.! La Bible, 
lines 2474-2475. 

" - s'uns loaus en estoit troveiz/l'on devroit de lui fair faiste." La Bible, lines 2472-2473. 
"Je sais bien s'uns rois ou s'uns coens/savoit des lois et des decreiz/ il en seroit plus honoreiz." La Bible, 

lines 2406-2408. 
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who cleanses, purifies and rectifies the vassal, and amends him?'' But the wicked vassals 

[the civil lawyers] withdraw fi-om the lord, and gather themselves together to admire and 

idly amuse themselves in the schools, where they use their time to learn treachery.^' 

Prominent among the schools is "Bologna of the law", where they undertake their legal 

studies?^ 

They ought to bear much good fruit, and their work be so directed that it produces 

good and honor, and they ought to have good care and thoughts when they are schooled, 

so their marmer be turned according to law and decree, for which they would merit much 

esteem; that would be a pure and fine science?^ Instead, they engage in foolish studies 

that make an evil science of the fount of wisdom; and they are not refreshed, for they 

-3 A 

drink where the waters are murky. 

Guiot's commentary is not a condemnation of legal practitioners per se, but an 

indictment of the Italian schools and their emphasis on reason and technique over 

fundamental justice. His cynicism shines through when he plays with the word 

which can refer either to a gloss or to a reprimand: "These chapters are made like a gloss; 

indeed, it will be a strong reprimand [glose] to the false, loose tongues, that ought be tied 

"Tieus mestiers avient bien a prince;/ oil natoie, ieve et rince/ lou boin vaxeaul, et molt I'amande." La 
Bible, lines 2413-2416. 

"Li malvais vaxeaux tost enpirent/quan c'on i met, ici se mirent/ tuit sil qui folle gent amnusent/ es bones 
escoles, et usent/ lor tens por tricherie aprendre." La Bible, lines 2419-2423. 

"Si sovent vont il a Boloigne/ es lois por les cors maintenir-. .." La Bible, lines 2435-2436. 
"Molt devroient boin fruit porteir,/ et lor oevre si aaismeir/ qu'elle fust chiere et honoree./ Et boin cuer et 

bone pensee/ont il quant il sont escolier;/ molt feroient il a prisier/se lor sens estoit atorneiz/selonc lois et 
selonc decreiz/c/est clergie loaul et fine." La Bible, lines 2491-2499. 

"Molt sont sil en flooe doctrine/ qui puisent malvaise science/ en fontainne de sapience;/ ne sont mie bien 
abevrei,/ il boivent ou rusiaul troblei." La Bible, lines 2500-2504. 
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in view of that which I intend to say about the decrees." And it is not the lofty 

honorable books which one calls the law and decrees which brings them to fraud and 

deceit;^^ nor do they find there their duplicity and double-dealing.^^ Rather, they learn 

treachery about the law, and by their legal points and their fancy words, that they learn in 

their writings, they deceive and defraud the world.^"* 

Eduard Meynial also concluded that Guiot's hostility centered on those trained in 

the Italian schools.He attributed this hostility to the competition between Paris and 

Bologna, and the public sentiment that the Italian schools were "foreign", even as Ourliac 

concludes that the hostility in the Midi is attributable to resentment of "foreign" 

domination. Are these attitudes really reflective only of medieval xenophobia, or is there 

a more substantive basis for the outcry of the poets? 

When Guiot decries the deception and dishonesty of the civil lawyers, he is not 

addressing mere ruse, for a certain degree of manipulation appears regularly in French 

romance. For example, by well-laid plan. Lienor, the heroine of Renart's Romance de la 

Rose ou de Guillaume de Dole, entraps the wicked seneschal by tricking him as to her 

identity. Then, since she had studied the law , she demands justice from the king, by 

jugement de Dieu. 

"Cist chapitres fut faiz sens glose,/ mais il ferait une fort glose/ es lengues fauses desliees,/ qui devroient 
estre liees/ de ceu qu j'oi dire es decreiz." La Bible, lines 2429-2433. 

. . et des hauz livres honoreizy c'on apelle lois et decreiz/ nos traient engig et barat!" La Bible, lines 
2451-2453. 

" - ce n'est pas loiz, ainz est desloiz;/ ce ne truevent il pas es lois." La Bible, lines 2443-2444. 
"Es lois apregnent tricherie:/ sor les poins et sor les biaus dis/ que il conoissent [es] escris/ baratent lou 

siecle et engignent." La Bible, lines 2512-2515. 
Ed. Meynial, "Remarques sur la reaction populaire contre I 'invasion du droit romain en France aux Xlle 

etXllle siecles," Melanges Chabaneau (Erlangen, 1907), pp. 557-584. 
". . . s'ele fust as loi.. ." Jean Renart, Le Roman de la Rose ou de Guillaume de Dole, ed. Felix Lecoy, 

CFMA 91 (Paris, 1979), line 2768. 



Neither does there seem to be any general social inhibition against cleverness or 

wit. In one of the few fabliaux to mention legal practitioners, "The Peasant who Pleaded 

-57 
his Way into Heaven," a peasant departs the world, and no one claims his soul; so he 

takes the same route as another soul being conducted by saint Michael, and enters 

through the pearly gates. Saint Peter notices this, and demands he leave, since peasants 

aren't allowed in heaven. The peasant retorts that saint Peter, having denied the Lord, is 

himself illegitimately occupying paradise. 

Confused, Saint Peter reports his misadventure to Saint Thomas, who decides to 

handle the affair. Seeking out the peasant's soul, he demands to know by what right he is 

in paradise. The soul invokes Thomas's own incredulity concerning Christ's resurrection, 

leaving him speechless. The soul taunts him, saying "Thomas, Thomas, you are slower of 

38 response than our legistes are." Thomas seeks out Saint Paul, who is confronted by the 

soul with his persecution of Christians. 

Finally, they all decide to submit the case to God himself. God promptly informs 

the soul that he has entered into heaven illegally, and rebukes him for having offended 

the apostles. The peasant's soul replies that if the apostles are entitled to sojourn in 

heaven, then he also is able and under better right, for not only did the body he occupied 

not commit the sins of the apostles, but he had led an exemplary life and had received the 

sacraments, and therefore he merited the life that God himself had promised. 

"Z,e vilain qui Conquist Paradis par Plait," NRCF vol. 5, No. 39. 
38 "_Xumas, Tumas, plus estes cois/Des responsaus que nus legistes!" "ie Vilain" lines 62-63. 
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Appreciating a well-founded argument, God concedes and admits the peasant's soul to 

paradise. Moral: Wit succeeds better than force. 

This story appears to be an approving satire on judicial processes. Once it might 

have been possible to argue that as a fabliau, it represents an attitude more indicative of 

bourgeois impressions of the legal vocations than of the upper lay classes. But the myth 

of the bourgeois fabliau has long been debunked; and, at least from Provence, similar 

exercises in God's own court are recounted in the poems of the Troubadour Monk of 

Montaudan."^" 

Some writers, such as Bloch"", have pointed to the various instances of ruse and 

connivery in medieval romance as examples of society's own recognition of the 

weaknesses in the customary judicial system. Yseut plots to have Tristan, disguised as a 

beggar, carry her on his shoulders across a muddy river, so she is able to triumph in an 

ordeal by oath by truthfully swearing that no man but king Marc and the beggar who 

carried her across the river had ever been between her legs."*^ Similarly, following their 

illicit union, Lancelot defends Guinevere's honor by killing her accuser, Kay."^^ One 

writer has labelled this phenomenon as "swindling justice". 

But did the medieval readers or listeners of these romances perceive these 

instances as defaults of justice? The twentieth century mind, permeated by images of 

"Mels valt engiens que ne fait force." "Le Vilain," line 172. 
See La Salle de Rochemaure (Due de) and R. Lavaud, eds., Les Troubadours cantaliens, 3 vols. 

(Aurillac, 1910), vol. 2, p. 383; Henri-Pascal Rochegude, ed. Le Parnasse Occitanien (Toulouse, 1819), pp. 
294. 

R. Howard Bloch, Medieval French Literature and Law (California, 1977), pp. 10-11, 61-63, et seq. 
Beroul, Le roman de Tristan, ed. Ernest Muret, CFMA 12 (Paris, 1962). 
Le Chevalier de La Charrete, ed. Felix Lecoy, Les Romans de Chretien de Troyes, vol. 3 (Paris, 1983). 
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cool, calm, logical justice without regard to person, characteristic of Roman law, balks at 

these seeming miscarriages of justice. Yet, any "film noire" buff well knows the formula 

of an "anti-hero": one technically in the wrong, but because of extenuating circumstances 

and redeeming personal qualities, deserving of mercy, even if outside the law. Somehow, 

these plots appeal to some innate sense of a higher law, of a more substantive justice. 

Similarly, the popularity of romances in which heroes or heroines avoid strict 

application of the law suggests that medieval audiences found these outcomes satisfying. 

Indeed, the purpose of judicial systems was not to apply laws per se, but to assure the 

triumph of good over evil."^^ Therefore, the principle virtue required of a judge, according 

to Beaumanoir, was not knowledge of the law, but wisdom."^^ It was this quality that the 

civil lawyers corrupted. 

What Guiot really seems to be condemning is the discontinuity between Roman 

law and procedure and fundamental justice. When he says of the civil lawyers, "they love 

wrong as right," he is expressing his outrage at their indifference to substantive outcome. 

They are more interested in the logical appeal of the law than in good and evil. 

The law of contracts provides a substantive example. Under customary law, a 

man's word was his bond. Said Beaumanoir, "all agreements must be kept, and for this 

Ronald Gene Koss, "'Swindling' 'Justice' the judicium dei in Medieval French Literature," in Law in 
Mediaeval Life and Thought, eds. Edward B. King and Susan J. Ridyard (Sewanee 1990), pp. 233-243. 

In particular, see Beaumanoir's discussion, Chapter 1, paragraph 19, 
"II nous est avis que cil qui veut estre loiaus baillis et droituriers doit avoir en soi .x. vertus, es queles 

I'une est et doit estre dame et mestresse de toutes les autres, ne sans lui ne pueent estre les autres vertus 
gouvernees. Et cele vertus est appelee sapience, qui vaut autant comme estre sages. Donques disons nous 
que cil qui' s'entrement de baillie garder et de justice fere doit estre sages, ne autrement il ne savoit pas fere 
ce qui apartient a office de baillif" Beaumanoir, Chapter 1, paragraph 12. 



reason it is said: 'An agreement is better than a law' . . With this, the canon lawyers 

could hardly disagree. Yet, under roman law, a "naked agreement" was unenforceable, 

and civil lawyers devoted gallons of ink to subtle definitions and distinctions, defining 

when an agreement met the requisites, and when it fell within the various exceptions to 

the rule. Clearly, the legal debate centered around legality, not right or wrong. Yet, such 

distinctions were the bread and butter of advocates and attorneys, not to mention notaries; 

and the logical manipulations of definition and distinction were the essence of their 

training in the schools of Italy. 

Syllogism leads to logical truth, and inquisition, in the sense of systematic 

investigation, to factual truth, and by the thinking of the schools, the application of one to 

the other should lead to justice. So Philip the Fair's charter of 1312 recognizes the value 

of the civil law when it allows Roman law to be taught at Orleans. The Institutes and 

the Digest themselves, however, recognize justice is not a question of logical truth, or 

application of a universal standard, but is "the constant and perpetual desire to render 

each his due."'^^ 

The Romancers, too, evidently understood this distinction. In the Romance of the 

Rose, in discussing justice and proper judgment, Jean de Meun relates Livy's tale of 

Appius and Virginius.^'* Appius, unable to win Virginia, the daughter of Virginius, by 

legitimate means, allowed his hireling to bring a suit falsely alleging that Virginia was his 

slave, and demanding possession. Hastily, Appius judged in favor of the plaintiff, 

"Toutes convenances font a tenir, et pour ce dit on: 'Convenance vaint loi' ..Beaumanoir, 999. 
Foumier, Statuts I, nr 38, dated 17 July 1312. 
"Justitia est constans et perpetua voluntas ius suum cuique tribuens." Institutes 1.1.1. 
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ordering Virginia to be delivered up immediately. Thereupon, through love and without 

any hatred^', Virginius decapitated his daughter to save her from infamy, and presented 

her head to the judge in open court. Outraged, the judge ordered Virginius's execution, 

but the people of the town, moved by pity, defended Virginius against the authorities, and 

instead, seized the judge and threw him into prison, where he killed himself before his 

trial. 

Under Romanish "cookie-cutter" concepts of justice, even were Appius himself 

guilty of offense, Virginius had committed a capital crime. But the townspeople, and by 

implication, Jean de Meun, and by still further implication, the lay reader or listener, well 

understand that Virginius does not merit punisliment. Similarly, Tristan and Iseult do not 

deserve punishment, the maiden of the rose deserves vindication, the evil seneschal 

warrants humiliation, the peasant really does merit paradise, and while Lancelot and 

Guinevere ultimately receive punishment of another sort, they do not really deserve to 

die. Therefore, contrary to Bloch's assertion, such stories are not an indictment of 

customary justice, but a vindication. 

Bloch is correct in noting that these stories largely depend upon the assumption 

that it is the internal motivations and intent of the characters that matter. What he fails to 

observe, is that an inquisitorial system, while perhaps superior in eliciting historical facts, 

is no more designed to penetrate psychological and emotional motivation than is the 

syllogistic analysis then applied to the facts in order to reach a judicial conclusion. The 

Guillaume de Lorris et Jean de Meun, Le Roman de La Rose, ed. Felix Lecoy, 3 vols, CFMA 92, 93 and 
98 (Paris, 1973-1983), vol. 1, lines 5559-5628. 

. . par amor sans haine . . Le Roman de La Rose, line 5605. 
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ordeal was designed not so much as a truth-finding enterprise, as a system allowing God 

to work his justice, even as was the ordeal by oath, since God alone knows the human 

heart and its hidden recesses. When a matter was heard before king or court, or even 

before appointed bailli, the judge was but a meager stand-in for God, requiring his 

exercise of wisdom rather than technical knowledge. In truly serious cases concerning 

loss of life or limb, appeal still lay with that "higher authority." 

In such a system, the advocate's role, if any, was eloquently to present the merits 

of his client's case and person, and the fundamental justice of his cause, rather than force 

the facts to fit some prescribed rule of law. In the imported Roman system of the schools, 

the advocates were technocrats in a "scientific" system, apparently to the discomfort of 

many lay observers. 

In the Processus, however, the law observer can see law practiced to the same 

ends whose loss he mourned in the passing of customary law. Mary is like that clever 

peasant who pleads his way into heaven. As the French version reads: 

non pas par plours tant seulement / Mes par aguez et soutilment,/Doit son 
adversair grever / Pour sa bonne cause achever (2277-80) 

Does Mary use her feminine wiles to persuasive effect? Without doubt. Does this 

represent a rapprochement of the feminine and the virtuous, of oratory and theatrics, as 

Enders might lead one to believe? I think not, if one consider the history of gendered 

images of orators not so much from the time of Tacitus and Quintillian, though certainly 

they are a part of the tradition, but from the development of a separate legal profession in 

the high middle ages commencing at the time of Second Lateran Coimcil. 
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When the fathers of Second Lateran Council (1139) adopted an interdiction 

against clerical practice of civil advocacy for profit, their intent was to stem the tide of 

clergy abandoning their posts for the more lucrative vocations of law and medicine.The 

effort was largely unsuccessful. Tales like that of the clerk of Chartres not uncommonly 

detailed the activities of clergy who ignored their religious obligations for secular 

affairs^^; and two hundred years later, Pierre du Bois still would comment on the young 

scholars who deserted philosophy and divinity for civil law.^'* 

The earliest designation of legal study concentrated primarily on the distraction it 

posed to the true vocation of religious ministry. As Peter of Blois wrote to a colleague in 

the last decades of the twelfth century: 

No one simultaneously can plead and pray, demand and prosecute, engage 
in the ministry of Christ and the occupation of advocate, lest, while 
hurrying in both directions, he accomplish neither well.^^ 

And while law has its uses, and its knowledge is a good thing: 

today, lawyers only serve out of avarice. And that erstwhile venerable 
name, and glorious profession becomes worthless through the well-known 
venality of an advocate, while miserable and profligate, he sells his 
tongue, purchases lawsuits, dissolves lawful marriages, ruptures 

"Prava autem consuetudo, prout accepimus, et detestabilis inolevit, quoniam monachi et regulares 
canonici post susceptum habitum et professionem factam, spreta beatonim magistrorum Benedicti et 
Augustini regula, leges temporales et medicinam gratia lucri temporalis addiscunt " Second Lateran 
Council, canon 9. Also, Council of Clermont (1130), canon 5 (J.D. Mansi, J.B. Martin and L. Petit, 
Sacrorum conciliorum nova et amplissima collectio . .., 53 vols. (Florence, Venice, Paris and Leipzig, 
1759-1927) [Mansi] 21: 438-439); council of Rheims (1131), canon 6 (Mansi 21: 459). 

"Pledour estoit et torcenous;/Moltz fut tot temps curious de honur et de avoir conquere,/Et quant son prou 
en p[o]oit fare/De chose q/il aver p[o]oit,/Fut a tort fijt a droit,/Ja pur la religioun/Ne lerreit un botoun." [A 
pleader he was, and recalcitrant/All the time he was concerned with honor and gain/and when he could 
make enough/from the things he could aver/he turned wrong to right/yet cared not a button for religion.] Le 
Clerc de Chartres, Romania 29 (1900), pp. 45-47. 

De recuperatione Terrae Sanctae, ed. Charles V. Langlois (Picard, 1891), no. 29, pp. 22-23. 
"Nemo simul potest precari et orare, petere et postulare, exercere Christi ministerium et officium 

advocati, ne, dum in utroque festinat, neutrum bene peragat." Peter of Blois, Epistola XXVI, PL CCVII, cc. 
91-92. 
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friendships, revives the ashes of quarrels that ought to sleep, breaks 
contracts, depreciates transactions, shatters privileges, and in pursuit of 
money, stretching every law, turns aside shackles and snares. 

the issue is not merely one of public good. Rather, as Matthew 10:8 provides with regard 

to the Holy Spirit, lawyers "ought give freely what they have freely received."" 

The notion of legal wisdom and skillful advocacy as gifts of God, and therefore 

spiritual gifts, gives rise to issues of simony. While official posture regarding advocates 

and attorneys conceded the legitimacy of fees, individual clerics adopted a more 

jaundiced view. Jacques de Vitry recast the Augustinian quote most frequently cited in 

support of fees, and wrote: 

While, therefore, it is not permitted that a judge, or indeed, an advocate, 
sell his wisdom, it is allowed that an advocate can sell his labor, and 
receive a moderate salary, without causing serious damage to his client. . . 
. Generally, when they can respond without labor, I believe that they ought 

c o  

to receive nothing. 

Indeed, in the first decades of the thirteenth century, the entire notion of selling 

knowledge or skill continued to raise the spectre of simony. Wisdom and ability were 

gifts of God, and as such should be devoted to serving the common good, since they were 

not depreciable. As Alain de Lille wrote: 

"Hodie soli avaritiae militant patroni causarum; illudque quondam venerabile nomen, et gloriosa 
professio advocati notabili venalitate vilescit, dum miser et perditus linguam vendit, lites emit, matrimonia 
legitima dissolvit, amicitias rumpit, sopitarum litium cineres resuscitat, pactiones violat, detrectat 
transactiones, privilegia frangit, et in capturam pecuniae pedicas et retiacula tendens iura omnia intervertit." 
Ibid. 

"Debuerat advocatus, quod gratis acceperat, gratis dare..." Ibid. 
"Non igitur licet judici vel et advocato vendere sapienciam suam, licet advocatus laborem suum possit 

vendere, moderatum salarium recipiendo, absque gravi dampno litigatoris . .. Alioquin, quando sine labore 
possunt respondere, credo quod nichil debeant recipere." Quoted in Etienne de Bourbon, Anecdotes 
Historiques, Legendes et Apologues, ed. A. Lecoy de la Marche (Paris, 1877), p. 379. 
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Advocate, why do you fail to defend widows in their need? You let go of 
nothing in exposition of your knowledge, you lose nothing of this treasure 
in lavishness!^^ 

He who fails to defend righteousness when he has the power to so do, assents to 

injustice.^" Accordingly, Alain recommends the manner in which to preach to advocates; 

Unto advocates, the scripture proclaims: Plead for the orphan and the 
humble (Psalm X [six], and Isaiah: Represent the oppressed, defend the 
widow (Isaiah 1). Indeed, an advocate should be fortified by truth, 
disposed to discernment, fervid for charity, contemptuous of cupidity, a 
partisan of justice; neither should falsehood obscure his reason, lest either 
indiscretion weaken the veracity of his discourse, or hatred arouse his 
mistrust. Let not avarice disfigure the soul, nor injustice lead unto 
trackless places [dead ends], nor the tongue be sold for money, nor seek 
the gold of the masses by the charm of enticing words; but let him by 
pleading establish a righteous goal, by elocution, bring forth a virtuous 
end. Do not prostitute the tongue, nor display venal discourse, nor sell the 
gift of God, nor rent out the gratuitous favor of God. That which one 
receives from grace alone, do not debase by sale. Oh, what detestable 
simony it is to sell the representation of the poor, to contract out the succor 
of the needy I*"' 

Since what is freely received should be freely given, Alain, as Peter before him, 

maintains the duty of advocates to plead for the unfortunate and the oppressed and the 

poor; to clothe with representation those denuded of all help. 

"Orator, cur defendere viduas in suis necessitatibus omittis? In tuae scientiae expositione nihil amittis, 
nihil in hujus thesauri largitione perdis." Alain de Lille, Summa de artepraedicatoris, P.L. 210: 187. 

"Qui rectum non tuetur cum tueri valeat, idem est ac si injusto assensum praebeat." Alain de Lille, 
Summa, 187. 
''' "Ad oratores dicit Scriptura: Judicate pupillo et humili (Psal. X). Et Isaias: Subvenite oppresso, defendite 
viduam (Isa. 1). Orator enim debet esse veritate munitus, discretione promptus, charitate fervidus, 
aspemator avaritiae, sectator justitiae, ne vel falsitas ejus obnubilet rationem, vel indiscretio enervet 
sermonis veritatem, odium ingerat suspicionem. Non avaritia incurvet animum, non injustitia deducat in 
invium, non lingua venetur pecuniam, non lepore verborum popularem captet auram, sed orationis finem 
constituat rectum, sermonis terminum facial honestum. Non prostituat linguam, non venalem exponat 
loquelam, non vendat Dei donum, non locet gratuitum Dei beneficium. Quod accepit de solo munere 
gratiae, non prostemat venditione. O quam exsecrabilis simonia est, vendere patrimonium pauperis, locare 
subsidium inopis." Alain de Lille, Siimma, c. 187. 
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However, there is evidence of a subtle shift in mentality over these few short 

years. For while simony deals with misuse of spiritual gifts, the attacks against advocates 

were increasingly directed toward misuse of the tongue. Truly, Etienne de Bourbon, in 

relating Jacques de Vitry's exempium illustrating the lawyer's loss of his tongue at death, 

emphasizes that this refers only to the office of the tongue; 

Likewise, master Jacques said that, when a certain dying lawyer oddly had 
stuck out his tongue, someone wishing to conceal his ignominy said, 'For 
this reason he stuck out his tongue, so that you might know that it was not 
true what was said that advocates lose their tongues in death,' although 
when it is said 'lose their tongues', it is understood to refer to the use or 
office of the tongue. 

Perhaps, but Etienne himself reveals peculiar oral gestures and phenomena involving 

dying lawyers, in addition to those recited by Jacques de Vitry. Indeed, the motif 

becomes ingrained in the vernacular literature of the thirteenth century in the most literal 

sense. For example, in the Clerk of Chartres, the murdered cleric who had engaged 

himself in worldly affairs and litigation as a "pledour" not caring a button for religion, 

but despite his faults had sung daily a psalm to the holy virgin, was well rewarded. At the 

instigation of Mary herself, the cathedral hierarchy gathers to open the disgraced cleric's 

unsanctified grave: 

So all of them quickly gathered together at the monument where his 
blessed corpse was still buried, and they opened the tomb all together, and 
saw a glorious miracle: The most beautifial flower, which bloomed with 
great fragrance, grew from his holy mouth; and the tongue, with which he 

® "Item magister Jacobus dixit [quod], cum quidam advocatus moriens iinguam enormiter extraxisset, 
quidam, volens operire ignominiam ejus, ait: "Ideo iste Iinguam extraxit, ut sciatis non esse verum quod 
dicitur quod advocati in morte linguas admittunt;" cum hoc intelligatur, cum dicitur "linguas admittunt", de 
usu vel officio linguarum." Anecdotes historiques. No. 440. 
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had praised the blessed mother of God, this was altogether preserved, and 
so were the lips.^^ 

Some commentators did come to view the lingual transactions more in terms of rental 

than sale: 

The advocates gather to defend their cases. 
They ought protect both the great and the small; 
But their tongues so dear they would rent without selling, 
So expensively that hardly can one render their pay.^"* 

Not until the next century, however, did this trope finally return to a figurative allusion to 

the function of the tongue; and even then, only in the practical sense of speech, not the 

connotation of spiritual function: 

When they come to their putrid end. 
They know neither French nor Latin, 
For they sold their language. 

However, the allusion to prostitution remains, for ''pute'\ which may mean putrid or 

malevolent, is also the nominative of the oblique, ''putain'\ meaning prostitute. 

But the emphasis on a physical member facilitates objectification, and places 

advocates on a more literal par with another well known profession. In the words of 

Jacques de Vitry: 

In the manner of harlots, these, for rewards, expose themselves to all. 
Thence, Ezekiel xvi: You poured out your fornications on everyone 

"Si s'en alerent erranment/Touz ensemble al monument/Ou le benoit corps de lui/Estoit uncore 
enseveli,/Et la toumbe tost overerent/Et gloriouse miracle virent:/Un moltz treis bele flur/Que reflureit par 
grant doucour/De sa seinte bouche crust,/Et la lange dont il eust/Loe la Dieux beneite mere,/Cele fut trestot 
entiere,/Et les les[v]res ensement." "Ze Clerc de Chartres" in P.Meyer, "Notice du Ms. Rawlinson Poetry," 
Romania 29 (1900): 1-84, at 47. 

"Li advocas resont por ses causes deffendre,/Le droit doivent garder et au grant et au mendre;/Mais lor 
langues si chier veulent loer sans vendre/Que a paine a leur gre-leur puet-on Icier rendre." "Le Dit des 
Mais Nouveau recueil de contes, dits, fabliaux et autres pieces inedites des xiiie, xive et xve siecles, ed. 
Achille Jubinal, 2 vols. (Paris, 1839-1842), v. 1, p. 190. 

"Quand vienent a lor pute fin/Ne sevent romans ne latins,/Car il vendirent lor langage." Jubinal, v. 1, p. 
285. 
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passing by, so that you make yourself theirs. And Jeremiah ii proclaims: 
under every green tree you have debased yourself as a prostitute. In green 
and lush places of shame, they debase themselves with any who 
approaches, while for sale they exhibit themselves to them. Shamelessly, 
the purchased tongue defends miserable defendants. Who puts forward 
their members for sale is a prostitute. And these expose for sale the most 
worthy member by which God is praised, just as a prostitute exposes for 
sale her foul member.'''^ 

While the comparison of the two professions had been made previously, it was to 

emphasize that lawyers exhibited the mores of prostitutes in the sale of their gifts, not to 

label them prostitutes in fact. As Peter of Blois had written: 

Law, however, is a shameless science, for it is trade in the manner of a 
prostitute, and for sale; and whoever by studying has assembled at the 
market of vanity, venally and shamelessly will prepare for a vile 
transaction.^^ 

Thus, the subsequent formulation by Jacques de Vitry, transcending metaphor, and 

establishing a literal equivalence, warrants particular scrutiny. Prostitution bears a bundle 

of connotations. The leasing out of the body, including for prostitution, was gaining 

acceptance in the early thirteenth century as "work" which justified compensation;®^ and 

"Omnibus quidem dantibus ipsi se exponunt more meretricio. Inde Eze. .xvi. Exposuisti fomicationem 
tuam omni transeunti ut euis fieres. Et Je. remit .ii. Sub omni ligno frondoso tu prostemebaris meretrix. 
Ligna frondosa et divites quibus perpropinquis se prostemunt dum venales se eis exliibent. Turpe reos 
empta miseros defendest lingua. Meretrix qui quidem est membra sua venalia exponent. Et isti membrum 
dignissimum quo deus laudatur venale exponunt, quasi meretrix membram turpitudinem venale exponat." 
Jacques de Vitry, Ad indices et advocatos, Paris, Bibl. nat., ms. latin, 17509, fo. 35v. 

"Legum vero scientia impudica est, qui meretricio more quaestuaria est, et marcalis; et quidquid 
studendo congregavit ad nundinas vanitatis, vili contractu venaliter et impudenter exponit." Epistola CXL, 
P.L. CCVII, c. 417. 

Thomas de Chobham, Summa confessorum, ed. F. Broomfield, Analecta mediaevalia Namurcensia 25 
(Louvain, 1968) 7.2.6.2, pp. 348-49; discussed in Jacques le Goff, Time, Work, & Culture in the Middle 
Ages, trans. Arthur Goldhammer (Chicago, 1980), pp. 66-67. 
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prostitution itself, though hardly a good, nonetheless was regarded in many circles as a 

sort of necessary evil.''^ 

In fact, one of the primary objections to prostitution involved its element of 

dishonesty, as prostitutes customarily ornamented themselves, and applied make-up, in 

the absence of which, so argued Thomas de Chobham, they would receive a lower price. 

Therefore, there was an element of fraud involved in the transaction.^® 

The behavior of the prostitute could be accounted for in part by her physiology. 

Her complexion being unusually cool and moist, she required greater quantities of male 

stimulation to restore warmth.'' Her burning, however, served to return her to her 

previous cold, moist humor, creating a perpetual cycle of lust and satisfaction. In this, 

however, she differed only in degree from other women. Isidore of Seville had related the 

etymological legend that ''femind" stemmed from the Greek roots for "fire" and "strong", 

because the female of the species, human and animal was possessed of greater libido than 

79 
the male. More greatly moved by her concupiscence, woman was less to be trusted. 

Wrote Alan de Lille: 

Thus, according to Augustine, to whom a thirteenth century commentator added: "The prostitute in 
society is like the sewer in a palace. If you take away the sewer, the whole palace will be contaminated," a 
position affirmed by Thomas de Chobham, Thomas Aquinas, and others. Quote from Jeffrey Richards, Sex 
dissidence and Damnation: Minority Groups in the Middle Ages (London, 1991); discussed in Jacques 
Rossiaud, Medieval Prostitution, trans. Lydia G. Cochrane (London, 1988), Chapter 6; and James A. 
Brundage, Law, Sex and Christian Society in Medieval Europe (Chicago, 1987), 289-96. 
™ Thomas de Chobham, Summa confessorum, 7.2.6.2. 

Prose Salemitan Question, 7; discussed in John W. Baldwin, The Language of Sex: Five Voices from 
Northern France around 1200 {Chicago, 1994). pp. nS-M. 

"Femina vero a partibus femorum dicta, ubi sexus species a viro distinguitur. Alii Graeca etymologia 
feminam ab ignea vi dictam putant, qui vehementer concupiscit. Libidinosiores enim viris feminas esse tam 
in mulieribus quam in animalibus. Lfnde nimius amor apud antiquos femineus vocabatur." [However, 
woman is called according to the parts of the thigh, wherein the appearance of the sex is distinguished from 
man. Others believe from Greek etymology that woman is named from the strong fire, wherefrom she 
vehemently bums. Indeed, females are more libidinous than males, as much among women as among 
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That which appears in a mirror is not therein; 
Faithfulness appears but is not in wornan.^^ 

But this faithlessness appears directly related to the degree of lust, a "burning" 

which from the time of classical literature represented an emasculating topos, a fire which 

consumed natural "virtue", and rendered man effeminate, woman meretricious. 

So too, the advocate was characterized as spurred by unnatural appetities. As 

Guiot said, . . . when they are older, they burn with cupidityf 

and: 

Very much they want to know the amount 
That one will pay them, whether it be wrong or right. . P 

Their lives are dissolute and luxurious; 

Many times they are entirely intoxicated from this. 
The advocates and the notaries; 
Many spices which smell sweet 
They use, and much ginger pate,. . 

And like the woman of ill-repute, whose lusts drive her to deceit through self-

adornment and ornamentation, the lawyer adorns his speech with rhetorical flourish. The 

distrust of ornamentation in the form of rhetoric is at least as old as Jerome's twenty-

second epistle, where he relates his struggles with the roughness of Biblical speech as 

compared to the classics which he loved, only to be chastised before the throne of God as 

a Ciceronian and not a Christian. Indeed, Article 9 of Second Lateran notes: 

animals. Whence among the ancients, too great a love was called effeminate.] Etymologiarum sive 
originum, ed. W.M. Lindsay, 2 vols. (Oxford, 1911), v. 2, XI, ii, 24. 

"Non est in speculo res quae speculator in illo; Eminet, et non est in muliere fides." Liber parabolarum, 
P.L. CCX, c. 581. 

"Et quant il sont plus ancien/lors ardent il de covoitise." Guiot, La Bible, lines 2456-57. 
"Molt vuellent bien savoir le nombre/c'on lor donrait, soit tors ou drois;" Guiot, La Bible, lines 2466-67. 
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In fact, burning with the fire of avarice, they make themselves the 
advocates of suits; and since they have to neglect the psalmody and 
hymns, placing their trust in the power of fine rhetoric instead, they 
confuse what is right and what is wrong, justice and iniquity, by reason of 
the variety of their arguments. 

By the turn of the century, this had become a standard refrain: 

All their guile and all their speech 
Is directed to treachery. 
They take the best of two sides to plead; 
It is not law, rather it is duplicity.' 

Thus, in principle, since the good woman and the bad, the honest lawyer and the 

dishonest, could not be easily distinguished, none could be trusted.'^ Compare, for 

example; 

"who would test a woman. 
Can find no loyalty there, 
for always she is ready to be false. 

or; 
Ladies, for their part, are tricky and know how to deceive and lie; by 
which they fool their husbands into keeping and nourishing the children of 
others.^' 

with the observations of Guiot de Provins regarding lawyers: 

If one honest one were found among them. 

"II en sunt meinte foiz touz yvre,/Li avocz at li notaire;/Meinte espice qui soel flere/En usent et meint 
gingenbraz,..." "ie dit des Avocas," Romania 12 (1883), pp. 214-219, lines 240-43. 

"Avaritiae namque flammis accensi, se patronos causarum faciut; et cum pslamodiae et hymnis vacare 
debeant, gloriosae vocis confisi munimine, allegationum suarum varietal iustum et iniustum, fas nefasque 
confundunt." Translation, Tanner, vol. 1. 

"toute lor guile et lor parolle/vers la tricherie se trait./Il prennent bien de deus pars plait-/ce n'est pas loiz, 
ainz est desloiz . . ." Guiot, La Bible, lines 2440-43. 

See Toril Moi, "Desire in Language: Andreas Capellanus and the Controversy of Courtly Love," in 
Medieval Literature: Criticism, Ideology, and History, ed. David Aers (New York, 1986), 11-33, 
discussing the epistemological issues raised by Andreas in his Art of Courtly Love. R. Howard Bloch also 
discusses this question in Medieval Misogyny, Ch. 6, especially pp. 161-66 and note 49. 

"qui voudroit feme esprouver/N'i porroit trover loiaute,/Car tot ades est preste de fauser." Recueil de 
motets francais des Xlle etXIIIe siecles, ed. Gaston Raynaud (Hildesheim, 1972), no. 22. 

"Eysammens son domnas trichans/E sabon trichar e mentir,/Per que fan los autrus enfans/Als maritz 
tener e noyrir." Poesies completes du troubadour Marcabru, ed. J.M.L. Dejeanne (Toulouse, 1909), 166. 
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They would have to call a holiday on his behalf. 

Thus, the passage condemns legal practitioners as a group, because they can be 

compared to women, any of whom, it is suspected, if sufficiently driven to fulfill their 

"urmatural" lusts - the normative or natural state being defined as male - will sell even 

their bodily members for unintended purposes. Jacques de Vitry's image is successful 

insofar as the listener understands and accepts the marginal social position and its 

justification, of prostitutes in particular, and women in general. 

Mary as advocate presents a contrast to the professional lawyers not because her 

effeminacy is real as opposed to the castrati who would sacrifice even their virility to 

please the crowds witnessing legal spectacle, as Enders seems to suggest. Rather, 

Mary's exhibition is self-revelation, an exercise in truth-telling as we saw advocated by 

Valla in Chapter One. Mary is persuasive not because she blurs the lines between rhetoric 

and theatrics^'', but because her gestures in a very important sense are not theatrics. This 

becomes clearer if we consider for a moment a passage from Rousseau's Letter to 

d'Alembert, discussed by Derrida in his theory of writing: 

The orator and the preacher, it could be said, make use of their persons as 
does the actor. The difference is, however, very great. When the orator 
appears in public, it is to speak and not to show himself off; he represents 
only himself: he fills only his own proper role, speaks only in his own 
name, says, or ought to say, only what he thinks; the man and the role 
being the same, he is in his place; he is in the situation of any citizen who 
fulfils the functions of his estate. But an actor on the stage, displaying 
other sentiments than his own, saying only what he is made to say, often 
representing a chimerical being, annihilates himself, as it were, and is lost 

"S'uns loaus en estoit troveiz/l'on devroit de lui faire faiste." Guiot, La Bible, lines 2472-73. 
Jody Enders, Rhetoric and the Origins of Medieval Drama (Ithaca, 1992), p. 229. 
Enders, p. 229: "And as she [Mary] blurs the gender lines between male and female, she also helps to 

blur the genre lines between rhetoric, dialogue, and drama." 
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in his hero. And, in the forgetting of the man, if something remains of him, 
it is used as the plaything of the spectators/^ 

How much this is reminiscent of Valla! Little wonder that in Genealogie deorum 

gentilium, Boccaccio was willing to surrender dramatic poetry to the condemnations of 

Plato and Boethius, to whom surely we may add Augustine and Cicero, while defending 

the balance of poetics as truth-telling.^'' 

In the Processus, however, there is no alienation of representer from represented, 

nor emptying of the representer of self. When Mary speaks for humanity, she speaks in 

her own voice; she is one with the represented, a point emphasized in her arguments to 

undertake humanity's representation in the first instance. Neither is there any alienation 

of performer from audience, for the audience is part of the humanity that Mary 

represents. Finally, as in the artwork discussed in the previous chapter, the historic and 

the spiritual are united in the figural. 

At the same time, these considerations may explain the flourishing of courtroom 

drama in fifteenth-century France. For as every concept necessarily implies its opposite, 

Mary's sincerity points toward the falsity of lawyers in general, whose folly provides 

much of the fodder for subsequent legal drama. But a theatrical presentation of a 

Of Grammatology, Gayatri Chakravorty Spivak, trans. (Johns Hopkins, 1976), p. 305. 
Giovanni Boccaccio, Genealogie deorum gentilium libri, V. Romano, ed. (Bari, 1951). Augustine, De 

civitate Dei, 2.14, discusses the criticism of Plato, Republic, Bk. 3, as well as Cicero, De republica. 
Cicero's sentiments are equally sprinkled throughout the Tusculanae Disputationes, eg., 3.2. As for 
Boethius, the critical text is De Consolatione, in prin., where the muses are condemned as "scenicas 
meretriculas." See also Esposizioni, Sopra la Comedia di Dante, G. Padoan, ed., in Tutti le opere, Branca, 
ed. (Milan, 1967-), Vol. 6, pp. 42-43. Mussato had likewise argued that the condemnation was only of 
''fictiones scenice", Ep. 7 to Giovarmi da Vigonza in M. Dazzi, II mussato Preumanista (1261-1329), 
L 'Ambiente al'opera (Vicezza, 1964), p. 182. As Nick Havely, "Literature in Italian, French and English: 
Uses and Muses of the Vernacular," in The New Cambridge Medieval History, v. 6, c. 1300-1415 (2000), 
argues at p. 269, Mussato probably anticipated his play would be delivered from a pulpit. However, I 
disagree that the difference lies in the audience or the forum, per se. 
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theatrical profession again erases the distance between representer and represented. 

Insincere actors portraying insincere lawyers produces in itself a sort of truth, no longer 

simply mercenary and effeminate, but exemplary. The French farce arises as a sort of 

morality play; indeed, the Francogallic term ""farce", undoubtedly from the Latin 

''farcio", to fill or cram, and the Greek '^phrassd", to shut in, arises as a comedic insert 

within the frame of a medieval mystery play. Little wonder, then, that despite some 

synodal criticism of the practice, farce continues to be performed within the church. As 

stated in the statutes of the Church of Tulle in 1497: "Morality and miracle plays with 

farces are performed there." [Fiunt ibi moralitates vel simulachra miraculorum cum 

farsis.'f^ 

Clearly, this statute was intended to authorize the performance of miracle plays 

with farce, not miracle plays as well as farce. What usually resulted, however, was a free-

for-all, as indicated by the condemnation of the council of Toledo in 1473: "The custom 

arose in church that while the sacraments were administered theatrical plays, 

enchantments, omens, spectacles and indeed, even more indecent and contrary fictions 

might be conducted. [Consuetudo inolevit in ecclesia, dum divina aguntur, ut ludi 

theatrales, larvae, monstra, spectacula, necnon quam plurima inhonesta et diversa 

88 figmenta introducantur. ] In 1566, the synod of Lyon would prohibit under pain of 

excommunication the performance of plays, tragedies or farces with arms, masks and 

Du Cange, 4.544, quoted in M. Charles Aubertin, Histoire de la langue et de la litt&ature Franfaises au 
moyen age, 1:434, note 3. 

Ed. du Meril, p. 61, also quoted in Aubertin, Histoire, p. 435, note 3. 
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89 drums or tambourines. The farce of the morality play has been conflated with the raw 

humor of professional or confraternal organization, such as Basoche, which in themselves 

resemble more carnival than theatre in that players and audience are not alienated but 

one; it is the transparence of the fete as opposed to the opacity of the theatre. Here, as 

Strobowski says, "The exaltation of the collective festival has the same structure as the 

general will of the Social Contract. The description of public joy gives us the lyrical 

aspect of the general will: it is the aspect that it assumes in its Sunday best."^° When this 

same humor is appropriated by actors, however, the audience is made mere spectator, 

while the performer presumes to represent a community of which he is not part, emptying 

himself both of self and what he represents. The festival of games {jeux) may be 

occasionally dishonestus, but never, like the play ijeu), infidelis?^ 

Mary does not blur the distinction between genres; rather, she reclaims gesture for 

true rhetoric, rescuing it from the clutches of theatricism. Neither do false advocates such 

as Msr. Pathelin, for theirs is manifestly theatrics, enunciated by a thespian for the 

derision and ridicule of the community. 

Nor does Mary blur gender. There is no need to blur the gender distinction, 

because the accusations of meretriciousness, while gendered, are not about gender. 

Gender is but a form of metrics for medieval discourse. 

A fuller consideration of the use of gendered images to describe medieval 

attorneys may render this metrical employment more transparent. The frequent 

Id. 
"Za transparence et l'obstacle" (Paris, 1958); translation from Derrida, Grammatology, p. 306. 
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comparison of lawyers —and to some extent, orators in general - to prostitutes is already 

clear. While the tableau of Bartolus of Sassoferrato may have rebutted the stereotypes of 

lawyer as harlot by conjoining aspects of ideal womanhood and the legal and rhetorical 

skills of the trained advocate, it tended also to perpetuate the social marginalization of 

lawyers by means of polarizing their image. As Bloch has argued with regard to medieval 

misogyny, images of any defmeable group in terms of extremely desirable versus 

extremely objectionable characteristics, pushes social conceptions of the group toward 

the borders and away from the mainstream where most inhabitants dwell in varying 

shades of grey.^^ This polarization is evident not only in Latin works, but in vernacular 

sources as well. For example, after soundly thrashing legal practitioners in earlier stanzas, 

''C'est li manages des filles au diable,'" proceeds to define the good lawyer: 

"The good advocate works for God; 
He never starts a case 
Before he has examined it; 
If he sees the case is worthy. 
Then they are undone, whoever would attack it. 
He is courteous to the poor. 
He does not have sticky fingers, 
To take from two sides or from three. 
He has no recourse to fury or fraud. 
He desires neither appeals nor false laws. 
But follows decretals and right. . . 

" Where, however, "Game" (Jeu) is understood, as does Derrida, Grammatology, p. 307, as "the 
substitution of contents, the exchange of prescences and absences, chance and absolute risk", the term 
necessarily implies an insincerity, an unfaithfulness, alienation. 

R. Howard Bloch, Medieval Misogyny and the Invention of Western Romantic Love (Chicago, 1991). 
"Bons avocas pour Dieu travaille;/Oncques ne commence bataille/Qu'il ne 1/ait remiree aincoisVS'il voit 

que la querelle vaille,/Dont se desfent, qui que I'assaille./Mult est as povres gens courtois;/Il n'a mie 
engluez les dois/A Prendre a ij. pars ou a trois;/Il ne prend mie fiere ou faille./Ne quiert apiaus ne fausses 
lois,/Ains suit decretals et drois . . ." Jubinal, Nouveau Recueil, v. 1, p. 289. 
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Where does one find such an attorney? Probably the same place one finds virgins on 

pedestals. One is demeaned no less by comparison to the manifestly unattainable standard 

of purity than to the depths of human perversity and defilement. 

However, by the mid-fourteenth century, a new image of law was developing, 

specifically canon law, as the handmaiden, Hagar, to theology's Sarah. The passing 

analogy was made by Robert Holcot (d. 1349) in his Super Sapientiam Salomonis?'^ A 

half-century later, the same image was adopted by Gerson in a commencement address to 

the licentiates in canon law. Discussing the divisions and animosities that had arisen 

between canonists and theologians, he dismisses as ineffective the argument that because 

the early Church had neither decretals nor decrees, they ought not be used in modern 

times. ^^He then proceeds to explain: 

"Since it seems the brief span of life of man and the limited capacity of his 
mental abilities are not sufficient, circumstances do not permit the same 
man simultaneously to be held an accomplished theologian, meditating 
day and night on the divine law, and give himself over totally to fully 
learning so many traditions. This, unless I be mistaken, is the reason and 
the origin for the division of evangelical from canon law, and the faculty 
of theology from that of decrees. Nevertheless, both are the voice of 
Christ, shepherd and overseer of our souls, though this one directly, that 
one indirectly; this one be like Sarah, a free wife, that one nevertheless 
subordinate in obedience and progeny; this one more accomodated to 
contemplation, that to action. Thus, this one is made beautiful, like Rachel, 
that one, like Leah, tender-eyed and more fertile; both no less worthy of 
praise because conversion to the presiding pastor of our souls comes into 
existence through both."^^ 

''' Hagenau, 1494, reprinted Frankfurt, 1974. Cited in Dennis D. Martin, Fifteenth-Century Carthusian 
Reform: The World of Nicholas Kempf (Leiden, 1992), pp. 73-75. 

"Est igitur inefficax argumentum si generaliter assumatur: praelati in Ecclesia primitiva conversi ad 
Deum nullis decretalibus aut decretis utebantur; igitur nec moderno tempore congruit eis uti." "Conversi 
estis, " Oeuvres Completes, ed. M. Glorieux, vol. V (Paris, 1963), No. 218, p. 173. 

"Siquidem neque brevis hominum aetes neque limitata ingeniorum capacitas sufficere visa est, neque 
rerum conditio patiebatur ut idem homo perfectus simul haberetur theologus meditans in lege divina die ac 
nocte, et tot se traditionibus plene cognoscendis totum daret. Haec est nisi fallor ratio, haec origo legem 
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Each has its function, and the division between theology and canon law should be 

nothing more than a convenient division of labor. For theologians to despise canon law is 

perverse: 

"We next conclude that for a theologian to shut himself off from the 
canons is nothing else then for him to pluck out his own eyes. Likewise, to 
wish to destroy the canons is to wish to dwell in one's own body of 
ecclesiastical polity in ugly fashion. Moreover, to inquire what kind of 
knowledge is more expedient to the ecclesiastical polity, evangelical or 
canon, is to inquire which among the bodily members is most disposed to 

07 
its direction, the eyes or some others." 

Clearly, then canonists are an integral part of the ecclesiastical hierarchy. Similar 

considerations extend to jurists and legists, who while not discussed in this address, are 

mentioned in passing in another.^^ 

The emphasis in this image is no longer on acceptability or purity, but on utility 

and order. The handmaiden is neither outcast harlot nor the mother of God, clothed in 

unattainable sinlessness, but a subordinate, useful, even desirable being, so long as she 

knows her place within the social order. That place, of course, is subordinate to mistress 

theology, since all laws must conform to the divine and natural laws. For this reason. 

evangelicam a canonica et theologiae facultatem ab ilia decretorum secemendi. Verumtamen utraque est 
vox Christi pastoris et episcopi animarum nostrarum, quamvis ilia immeidate, ista mediator; haec velut 
Sara uxor libera, haec tamquam Agar in obsequim et prolem concessa; haec ad contemplationem, ista ad 
actionem magis accommoda. Propterea haec Rachel formosae, ista Liae lippae et foecundae magis 
comparatur; utraque nihilominus laude digna quia per utramque ut conversio ad pastorem episcopum 
animarum nostrarum." Ibid., p. 173. 

"Concludimus deinceps quod theologiam a canonibus excludere nihil aliud est quam suos sibi oculos 
evellere. Similiter canones velle destruere est proprium corpus ecclesiasticae politiae deformiter habitare. 
Quaerere praeterea qualis scientia plus expediat ecclesiasticae politiae vel evangelica vel canonica, est 
quaerere quod in corpore membrum ad directionem suam plus exponitur, vel oculus vel aliquod aliorum." 
Ibid., p. 178. 

Dominus his opus habet. Gerson [Glorieux], No. 222, at 222. 
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Gerson elsewhere argued that ideally, every lawyer ought first be a theologian.^^ Law is 

not found so much on its letter, he reasons, as on the intent of the legislator: in this case, 

Christ.'"'^ Gerson seems in essential agreement with Thomas Aquinas that even human 

law, whether derived (to use the terminology of Summa Theologica, I-II, Q. 95) per 

modum conclusionum or per modum determinationis, must conform to natural law, and 

thence divine law, the first by logical process of deduction, the second at least by 

inductive consistency. But the distinction remains vital in applying the intent of the 

legislator, in preserving epikeia, or equity: 

"This also, in more common terms, is to say that it is proper to discern 
distinctly in the decrees and decretals what in them concerns purely divine 
law, what purely natural law, what positive or human law. It is 
unavoidable that error follow from these ignorant confusions when the 
priceless is not separated from the vile, the indispensable from the 
dispensable, the incommutable from the commutable, that which is 
required by the law from that which is not obligatory, the necessary from 
the unnecessary, and so from like cases deception arises as if lead is not 
distinguished from silver, or brass from gold.""^' 

This harangue, of course, is delivered to, not against, the lawyers. It is an exhortation that 

they fulfill their responsibilities to the church, of whose hierarchy they are conceded to be 

an indispensable part. Insofar as gender plays a role, it represents another level of 

subordination. Both Rachel and Leah were women; both Sarah and Hagar, likewise. 

De consolatione Theologiae, Liber Quartus, 4.1, in Opera Omnia, ed. Du Pin (antwerp, 1706 [reprinted 
Hildesheim, 1987]), vol. 1, c. 178. 

"Hinc praeclare dictum est sub hac sententia quod leges sequi non est legis verba sed legislatoris 
intentionem imitari." Conversi Estis. Gerson [Glorieux], 5:177. 

"Hoc autem sub aliis terminis vulgarioribus est dicere quod oportet in decretis et decretalibus distincte 
videre quid in eis est de iure pure divino, quid de iure pure naturali, quid de iure positive vel humano. Istis 
siquidem ignoratis confusionis sequi errorem necesse est dum non separatur pretiosum a vili, indispensabile 
a dispensabili, incommutabili a commutabili, obligans lex a non obligante, necessarium a non necessario, et 
ita de similibus ex quibus oritur deceptio quemadmodum si non separaretur plumbum ab argento vel 
aurichalcum ab auro." Ibid., p. 178. 
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Hagar is subordinate to Sarah because she is a bondswoman; both are subordinate, for 

Gerson, because they are women. In Gerson this mutual subordination is to Christ. 

This same image was used by Nicholas Kempf, in the aftermath of the collapse of 

the council of Basle, purportedly to lay blame for spiritual malaise at the door of canon 

lawyers and ecclesiastical bureaucrats. Yet, a closer analysis of the relationships warrants 

1 09 
a somewhat different interpretation. For in Kempf s version, Abram symbolizes the 

pope, who has failed to give Theology authority over her maidservant. True, Kempf 

argues that the canon lawyers have an appetite for the things of the world, and that the 

theologians ought to distinguish things of the forum conscientiosum from those of the 

forum contentiosum, only that latter representing the true bailiwick of canon lawyers. 

Yet, while Hagar may be "uppity", the fault lies with Abram, to whom both mistress and 

handmaiden are subordinate. Kempf does not seem to suggest that canon law be cast out 

with her offspring like the Biblical Hagar: only that she be put in her place. 

One might be tempted, knowing past images of lawyers, as well as the contempt 

Gerson's mentor, Pierre d'Ailly, bore for canon lawyers in general, and Simon de 

Cramaud in particular, to read into Gerson's several references to Mary Magdalene a 

reminiscence of past indiscretions. When he says, addressing these new canonists; 

"And then Jesus will be seen and at last acknowledged as the pastor and 
overseer of our souls just as he was recognized by Magdalena when she 
turned back and said: "Rabbi". 

"Dialogus de recto studiorum fine ac ordine et fugiendis vitae seculares vanitatibus," I.3(41r-v; pp. 269-
70). Apparently, Kempf acknowledges his use of Gerson, but the passage is omitted in the Pez edition. See 
Martin, pp. 73-74. 
ioj  videbitur et tandem agnoscetur Jesus pastor et episcopus animarum nostrarum sicut a Magdalena 
cognitus est dum conversa retrorsum ait: "Rabboni". Gerson, Conversi estis, p. 178. 
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could he have in mind the harlotry depicted by previous French clerics? Certainly Gerson 

was not beyond such subtlety. But were this his intent, for our purposes his witticism 

could not be more apropos. To the medieval mind, Mary Magdalene was the archetypical 

convert, one who had left behind her questionable existence on the margins to enter the 

mainstream of Christian life. As she turned back to recognize Christ, so the licentiates in 

law are advised to turn back to original, fundamental principles.'"'^ 

What does this manipulation of gendered images to affect the status of lawyers 

say concerning images of gender itself? It should be apparent that all these images have 

been concerned with assigning a value to the legal profession tropologically. In other 

words, we deal with a metaphor of metaphor, in which linguistic value represents 

economic or social value. In this, Saussure's paradox of value is instructive, for any 

system relating signification to value depends upon (a) a dissimilar thing that can be 

exchanged for what is to be evaluated; and (b) a set of similar things that can be 

compared with the thing to be evaluated."'^ From this perspective, to say that a lawyer is 

like a prostitute implies a linguistic equivalency. In the case of the foregoing examples, it 

also implies a social, or economic, equivalency. 

Noting that there are three aspects of conversion - retrorsum, introrsum and deorsum [backward, 
inward, and forward] - Gerson notes concerning the first: "Vis audire conversionem retrorsum: quid est tibi 
mare quod ftigisti, etc., hoc est sursum ad originale principium at fontale; sicut Maria Magdalena conversa 
retrorsum agnovit Jesum." [You wish to hear of turning back: Why is it, O sea, that you flee, etc. (quoting 
Psalm 113 [114]: 5), this is backward to the original and causal principle, just as Mary Magdalene, turning 
back, recognized Jesus]. Then, having turned back, the convert is directed inward: "Accipe conversionem 
introrsum, ibi. . ." Ibid., p. 174. 

Ferdinand de Saussure, Course in General Linguistics, trans. Wade Baskin (New York, 1959), pp. 113-
14. Discussed in Jacques Derrida, "White Mythology: Metaphor in the Text of Philosophy," originally 
published Poetique 5 (1971), and reprinted in Margins of Philosophy, trans. Alan Bass (Chicago, 1982), pp. 
207-71, at 218. 
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Having said this, however, for these metaphors to bear meaning, rather than be 

reduced to a simple naming exercise, it is necessary that "prostitute", "Virgin Mary", 

"mistress" and "handmaid", be themselves comparable in terms of some unit of measure. 

And, indeed, their most obvious common denominator is that they are all women. 

Now, Proverbs 31:10 declares the worth of a virtuous woman to be far beyond the 

bounds of wealth, but does not reduce her to a measure of value. Yet, these tropes would 

suggest that, at least in France from the twelfth through the fourteenth centuries, woman 

could be used linguistically, and in this case, economically, as a sort of common 

denominator or currency. 

If this is true, it raises the problem of comparing "denominations" of women, 

since, to use Derrida's expression, the exergue of the metaphor has been erased;'"^ the 

legend which presents or explains the tropes is no longer legible. Yet, for any such 

system of valuation to have utility, it could not be merely binomial, but would have to 

represent some sort of meaningful continuum. 

I do not mean to argue that there were no polarizing tendencies in Western 

depiction of woman, like those identified by R. Howard Bloch, which served to 

marginalize woman, even while seeming to elevate her. I do suggest, however, that 

between the poles may exist a significant continuum, a sort of scale or yardstick of 

womanhood, that remains to be rediscovered. And to the extent such a grammar and 

economics of gender and womanhood exists, it raises serious questions both regarding 

attempts to collapse the idealization of woman into the misogynistic tradition, and the 

Derrida, Margins, pp. 209-219. 



presupposition of woman's marginality which Enders suggests needed to be blurred by 

our Marian advocate. 

The major contribution of the Processus to Western literature is the dramatic, yet 

naturalistic image of the honest lawyer, an image that remains with us whether we speak 

of Daniel Webster, Atticus Finch or Perry Mason. Of course, insofar as the image of the 

good lawyer and the dishonorable lawyers remain dichotomies, the polarization tends to 

have the same effect as that described by Bloch, arguably incorrectly, for women. Put 

somewhat differently, it is not women who tend to be marginalized by the Virgin Mary 

on one hand, and Maitre Pathelin on the other, but lawyers themselves. 

In fact, from the theological standpoint, the problem is the opposite of that 

advocated by many feminist scholars. Mary, insofar as she represents one end of an entire 

scale of women, does not marginalize women; rather, by being positioned on that scale, 

Mary herself risks desacralization. She is in danger of losing the transcendent character 

frequently claimed on her behalf by certain Roman Catholic, Orthodox and even Muslim 

theologians. The mythical Mary threatens to overshadow the historical Mary, and it is the 

historical Mary who bears a figural connection to the divine. When one observes a genre 

painting of the Virgin, does one contemplate divine solace or carnal succor, is the topic 

Theotokos, the bearer of God, or human motherhood? The sixteenth century will witness 

attempts to normalize the use of religious images, and those efforts will significantly 

influence the literary and historical fate of the Processus. 
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CHAPTER SIX: THE IMAGE DISCARDED? 

If the image of Mary arguing humanity's case before the bench of Christ and 

soundly defeating the astute demonic procurator was, despite disputes over its use and 

significance, popular among theologians and lawyers and nonprofessionals alike, why did 

the image disappear early in the seventeenth century? This chapter seeks an explanation 

for the image's turn of fortunes in the general reconsideration by sixteenth-century 

theologians of all types of representation. 

The Processus Sathane and its cousin, the Processus Belial, continued to be 

published well into the sixteenth century. During the same period, the image of the 

"double intercession" maintained its currency. In 1508 alone, two significant paintings 

based on this motif were completed. One, by Holbein the Elder, exhibits not only the 

sword-wielding Father, flanked by the Son and the Virgin in posture of supplication, but 

Mary pouring out blessings upon the saints in the form of milk from her right breast. The 

composition relies heavily upon the mid-fifteenth century painting by Flippino Lippi, but 

the imagery conjures up an ambience of the Day of Vengeance and the Last Judgment. 

The second, by Filoseti dell'Amatrice, represents a more extreme interpretation of final 

reckoning, with Mary's breast milk actually extinguishing the purgatorial flames. 

Many of these artworks were destroyed or dispersed during the Protestant 

reformations, particularly in areas of Calvinist leaning.' Typical was the great Heilspiegel 

Altarpiece attributed to Conrad Witz. Painted in 1435 for the choir of the 

Leonhardskirche in Basle, it was dismantled in 1529, although some twelve scenes from 
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the wings have survived. The program derived from the Speculum humanae salvationis 

and included the surviving panel illustrating Antipater before Caesar.^ 

Peculiarly, in an iconoclastic world without theological room for saints or virgins, 

the last significant publication of either the Processus Sathane or the Processus Belial, 

and the only known publication of both texts in one volume, occurs in Hannover in 1611. 

The reason is painfully obvious on a reading of Goldast's foreword. 

"I show you a mirror, reader, of the Romish shadows, with every Chimera 

as well of the darkness of Egyptian arcana, in which once the Christian 

people trembled, and in which yet today, a great part, blinded, are held 

bound. 

Not only are the images, the metaphors, the paradigms of these vignettes rejected, but 

they are the fodder of anti-Catholic propoganda. The "yoco" in the Processus joco-serius 

constitutes Protestant derision of the papists. 

Among Roman Catholics, on the other hand, one hardly needed to be an Erasmian 

to note that the popular use of images held the potential for confusion. Many "simple 

souls" in their devotion perceived the holy images as becoming flesh and blood, and long 

after Trent, Trinitarian observers in Spain would complain that local people would speak 

to their parish images, particularly those of Mary, forgetful of the original in heaven, and 

' See, in particular, Carlos M.N. Eire, War Against the Idols: The Reformation of Worship from Erasmus to 
Ca/vm (Cambridge, 1986). 
^ On Basle generally, see Carl Christensen, Art and the Reformation in Germany (Athens, Ohio, 1980), pp. 
93-102; Eire, War Against the Idols, pp. 114-119; the iconoclastic riots of 1528 and 1529 were described, 
inter alia, by Erasmus, Oecolampadius, Stolz, Rippel and Ryff. See the useful note in Eire, War, p. 114, no. 
32. The panel of Antipater before Caesar is currently held by the Kunstmuseum, Basel. 
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that intellectuals as well as peasants would speak of images as having performed 

miracles.'^ 

Furthermore, the novelty of images, and even the surfeit of certain related relics, 

could engender both doctrinal confusion and disrespect. For example, the popular 

"Double Intercession" motif discussed in Chapter Four was easily misconstrued. The 

parallel imagery was intended to emphasize Mary's intercession on our behalf with the 

son, even as Christ intercedes with the father. But the triangular composition can too 

facilely be read as Christ and Mary together petitioning God the Father on behalf of 

mankind, making Mary a co-advocate with Jesus before the father, a sort of co-

redemptrix. If as fine a scholar as Caroline Walker Bynum can jump to such a 

conclusion, the confusion among the medieval laity should be self-evident.^ Meanwhile, 

with the alleged remnants of Mary's lactation preserved from Bethlehem to Walsingham, 

even a devout Bernardino of Siena succumbed to the temptation to make snide remarks 

about the Virgin's amazing bovine capacities. 

^ "Speculum tibi exhibeo, mi Lector, tenebrarum Romanarum, omnibus Chimeris et Aegyptiis magis 
obscuriorum, in quibus populus Christianus et olim palpitant et hodieque magnam partem caecultat et 
praestrictus tenetur." Processus oco-serius, Praefatio ad lectorem, 2r. 
'' The reference to parishioners visiting images that seemed flesh and blood refers to a 1541 incident related 
in Sara T. Nalle, God in La Mancha: Religious Reform and the People of Cuenca, 1500-1650 (Johns 
Hopkins, 1992), pp. 153, note 52, based on inquisitorial records of the Archivo Diocesano de Cuenca; the 
later observations by Trinitarians refer to 1648, by Christobal Granados de los Rios, Historia de Nuestra 
Senora de los Remedios de la Fuensanta, patron tutelar el excellentissimo senor don Francisco de Melo, 
Marques de Villisca (Madrid, 1648), and 1779, by Antonio Caspar Vermejo, Historia del santoy celebre 
imagen de Nuestra Senora de Texeda, venerada en el convento de Trinitarios descalzos (Madrid, 1779), 
both referenced in Nalle, La Mancha, p. 154 and note 55. 
^ In Fragmentation and Redemption: Essays on Gender and the Human Body in Medieval Religion (New 
York, 1991), Bynum captions Figure 6.6, noting: In the so-called Double Intercession, Mary and Jesus 
plead with God the Father; the parallelism of wound and breast is clearly underlined." Note that only Christ 
pleads before the father, while Mary acts as our advocate to Christ. 
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For the Roman Catholic church, however, images were indispensable. The die 

was cast at the Second Council of Nicaea in 787 in the context of the Byzantine 

iconoclasm: Should anyone not permit the Gospel narratives to be portrayed by images, 

let him be anathema! And should anyone fail to show them respect, though they be 

designated of God and his saints, let him be anathema. [Si quis evangelicas historias 

imaginibus expressas non admittit, anathema sit; si quis eas non salutat, cum sint in 

nomine Domini et sanctorum eius, anathema sit.]^ According to the council, the images 

serve a mnemonic function, bringing to mind whenever seen the original for whom the 

devout long. This is not to confer true worship (veram latriam impartiendum) upon the 

images, but rather resembles the veneration afforded the "figure" {typos) of cross, the 

gospels or the holy relics. 

Of course, images in 787 were conceived in terms of metoche, in Latin, 

participatio, where the resemblance was not sensual but real in the Platonic sense. The 

scriptures themselves suggest this use. Hence, Paul can write in Colossians 1:15 that 

Christ is "the image of the invisible God" \eikon tou theou tou aoratou; Vulg.: ''imago 

Dei invisibilis'^l, an absurdity unless eikon is understood to signify substantial - or more 

accurately "subsistential" ~ participation, even to equivalency between eikon and 

original. This meaning is clear in Romans 1:23, where Paul writes that the gentiles 

'' It is worthy to note that these anathematizations parallel the first: "Si quis Christum Deum nostrum 
circumscriptum non confitetur secundum humanitatem, a.s." The translation by Fr. Munitiz contained in 
Tanner takes this to condemn those refusing to confess that Christ can be "represented" in his humanity: 
however, "circumscriptum" (Gr. perigraptori), suggests more a condemnation of those refusing to concede 
that Christ, as God, could be truly confined according to the flesh, which accounts for the lengthy 
discussion at Nicaea II of the errors of both Pneumatomachi and Nestorians, and upholding the dignity of 
Mary as Theotokos, not merely as Christotokos or Theodokos. In short, iconoclasm is equated with denial 
of the true humanity of Christ. 
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foolishly changed the glory of the incorruptible God "into the likeness of the image of 

corruptible man" ["e^ omoiomati eikonosphthartou anthropou"', Vulg.: "w similitudinem 

imaginis corriiptibilis hominis'']. "Similitude" is transitory: "image" is participatory.^ 

Little wonder the fathers of Second Nicaea could write: "Certainly the reference for the 

image crosses over to the original; and who reveres the image, reveres the reality 

conceived in it." [Imaginis enim honor adprimitivum transit: et qui adorat imaginem 

adorat in ea depicti subsistentiam.] For them, this principle was merely confirmatory that 

''logos sare egeneto'' (Jn. 1:14); ". . . creation of figurative art which advances the 

proclamation of the gospel narrative, by assisting the assurance that the Word of God was 

truly made human and not as an apparition, serves a similar benefit for us as well." [. . . 

imaginalis picturae formatio, quae historiae evangelicae praedicationis concinit, ad 

certitudinem verae et non secundum phantasiam Dei Verbi inhumanationis ejfectae, et ad 

similem nobis utilitatem commodeproficiens.] 

Indeed, as Hebrews 11:1-3 asserts: 

Now faith is the substance of things hoped for, the evidence of things not 
seen. 2. For by it the elders obtained a good report. 3. Through faith we 
understand that the worlds were framed by the word of God, so that things 
which are seen were not made of things which do appear. 

One could with minimal effort identify a pantheistic potentiality in this statement 

reminiscent of Plato's cosmos as eikon of the intelligible autozoon, a formulation 

common to the neo-Platonists, including Philo. The canonical scriptures never make that 

leap, and the cormection would be left to the surmise of the Origenists and pseudo-

^ On this general question, see the contributions of Gerhard von Rad, Gerhard Kittel, and Hermann 
Kleinknecht, each of whom addressed various uses ofeikon". Theological Dictionary of the New 
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Dionysians. What is clear is that for the opponents of iconoclasm, religious art, the icon 

or image, was like faith itself - an evidence, the metoche, and hence the suhsistentia, of 

things unseen. The veneration of icons parallels the instances of religious synecdoche, the 

veneration of even tiny portions of saints. In fact, these images, insofar as they are 

metonomical, are not metaphorical. 

Also integrally related to these developments in iconodulia is the notion of 

''typos'' or "'figurd". The term comes to denote a hermeneutical techniqe, finding 

eschatological adumbrations in old testament events, and is so used by Tertullian in the 

second century. Philo had by then already used the word to suggest a vertically oriented 

neo-Platonic analogy and emulation,^ where the archetypos represented the eternal idea, 

the typos or paradigma represented an intermediate model, and the mimema or skia 

represented the worldly entity. By the time of Ignatius, the typos seems to have collapsed 

into the mimema, as the temporal symbol or sign of the heavenly reality. In this sense, the 

figura or typos of the cross parallels the eikon or imago of the Virgin. In both cases, the 

intent is to communicate a transcendental or metaphysical reality through a physical 

signifier, a skia or shadow as Paul frequently calls it, echoing Plato's ontological 

allegory. In the West, it is clear that by the eleventh century, some of this sense of figura 

as typos is already lost, as exemplified by Lanfranc's unnecessary concession in letter 49, 

that where in De Doctrina Christiana 3.55 Augustine writes that the Eucharist is a figure, 

"he calls a figure of speech 'figure'", \figuram vocatfiguratam locutionem]? 

Testament, vol. 2, pp. 381-397. 
^ Leonhard Goppelt, "topos", Theological Dictionary, vol. 8, pp. 246-259, and especially note 31, p. 252. 
® Augustine writes: "Facinus vel flagicium iubere uidetur. Figura ergo est precipiens passioni dominicae 
communicandum esse, et suauiter atque utiliter in memoria recondendum quod pro nobis caro eius 



By the time of Trent, the Roman church was confronted with a new art world, 

whose ideal was no longer to portray the unseen by capturing its essence, but making 

seen the invisible, thereby arguably robbing it of its essence. Painting and sculpture 

threatened to engender a Christendom of Thomases, robbing the faithful of the Lord's 

blessing upon those ''qui non viderunt et crediderunf\ Worse yet, believers were liable to 

see the original as participating in the image, rather than the image participating in the 

original. In this sense it indeed approaches the true meaning of eidolon, which Plato 

contrasted to the reality ofparadeigmata. It represents a mere material copy, devoid of 

iconographical transcendence; and in this both the classical and the Septuagint meanings 

converge."^ It also explains the Orthodox mistrust of overtly naturalistic religious images, 

such as the Glactotrophousa, the Greek equivalent of the Maria Lactans, even - or 

perhaps particularly, after - the vanquishment of iconoclasm, whose tastes ran toward 

Alexandrian classicism, by the resurgent iconodules." What run-off from the decorative 

arts of the iconoclastic period and the subsequent Second Golden Age of Byzantine art 

finds its way into the preciosity of the Macedonian imperial icon painting schools under 

the Comneni coalesces into a rigidly formulaic art dictating every aspect of composition 

down to the color of saintly vestments.'^ Even in Russiaa, somewhat more tolerant of 

uulnerata et crucifixa sit." Lanfranc concludes that "Figuram uocat figuratam locutionem . .." This 
equation of "figure" with mere figure of speech bespeaks a certain loss of meaning, which I propose here 
also accompanies the use of the term "image". 

Friedrich Buchsel, "eidolon" in Theological Dictionary, vol. 2, pp. 375-380. In the classical sense, the 
word reflects an empty image, an immobile copy, distinct from the thing represented; in the LXX the term 
implies graven image, an unreal god, an object of false worship. Here, the meanings converge in the sense 
of vanity. 
" See, inter alia. Warren Treadgold, A History of the Byzantine State and Society (Stanford, 1997), p. 568; 
The Byzantine Revival 780-842 (Stanford, 1988), pp. 379-80; A.A. Vasiliev, History of the Byzantine 
Empire, 2 vols. (2'"' English ed., Wisconsin, 1952), 1:371-74. 

O.M. Dalton, East Christian Art (Oxford, 1925), pp. 18-19; Vasiliev, p. 374. 
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such innovation in reUgious art, the Moscovite state in 1551 prohibited the importation of 

religious art not comporting strictly with the formulaic principles of Orthodox 

iconography.'^ 

The Tridentine conferees could hardly reverse a century and a half of exploding 

naturalism in the arts. They could, however, redefine the relationship of art and faith, and 

place strictures upon craftsmen whose artistic abilities threatened to outrun their religious 

sensibilities. Consequently, in the twenty-fifth session, in its decree of December 3-4, 

1563, having condemned the postures of the iconoclasts, the council attempted to 

rephrase the doctrine of Nicaea II, emphasizing that no confidence is to be placed in 

images, nor should anything be expected from them: 

". . . but because the reverence which is shown them is carried over to the 
prototype which they represent, so that through the images which we kiss 
and before which we bare the head and bow, we glorify Christ and 
venerate the saints whose likeness they bear." 

[sed quoniam honos, qui eis exhibetus, refertur ad prototypa, quae illae 
repraesentant: ita ut per imagines, quas osculamur et coram quibus caput 
aperimus et procumbimus, Christum adoremus, et sanctos, quorum illae 
similitudinem gerunt, veneremur.] 

this paragraph began by discussing ''Imagines . . . Christi, deiparae Virginis et aliorum 

sanctorum . . it ends by approving the veneration ofsimilitudines". Intentionally or 

unintentionally, the distinction between ''similitudo'' and 'Hmago'\ the latter alone 

importing the notion of "ezA:o«", or participation in the original, has been lost or 

discarded. 

John Hale, The Civilization of Europe in the Renaissance (Atheneum, 1994), p. 475. 
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Indeed, the decree immediately sets forth the benefits of likenesses, all of which 

resound to their pedagogical value. These likenesses really are conceived in terms of libri 

pauperum; and accordingly, the decree proceeds to caution that the unsophisticated must 

be carefully instructed that the Godhead is not portrayed because it can actually be seen 

with human senses. Furthermore, ''omnis denique lascivia vitetur, ita utprocaci venustate 

imagines nonpingantur nec ornentur.'' To insure compliance, the synod decreed "nemini 

licere, ullo in loco vel ecclesia, etiam quomodolibet exempta, ullam insolitam ponere vel 

ponendam curare imaginem, nisi ah episcopo approbata fueritT 

It is too simple to rush into translating the first passage as an injunction against 

"sensual appeal" and "seductive charm", for "/a^czvza" is broader in meaning, including 

not only the wanton, but the sportive as well. Likewise, "'procax venustas" may include 

"saucy allure", but it can just as well denote "pert delight". The term appears to be an 

ablative of manner, indicating not the product, but the attitude of the artist, most of whom 

were undoubtedly in scant risk of being described as comely. This becomes more evident 

when the reader considers the phrase as conjoined to the mandate ''omnis turpis questus 

eliminetur". What the council seeks to enjoin is risque material, impropriety, the type of 

material an artist in search of "base advantage", whether in terms of money or reputation, 

might be tempted to produce. The ill-fated Parmigianino and his Madonna with the Long 

Neck, condemned by many as flippant, comes to mind.'"^ Undoubtedly wishing to portray 

the Virgin as exceedingly beautiful, he portrayed her with an elongated neck, connoting 

While Parmigianino's Madonna is typical of Mannerism, Hale, Renaissance, 238-39, underestimates the 
import of the neck when he suggests that the work could equally be identified with its long fingers, its 
extended torso, a protuberant nipple or a vaguely visible navel. 



perhaps a bit too much sexual availability. In the opinion of some, the artist's exhibition 

of pertness or flippancy could include illustrations doctrinally misleading to the faithful, 

images appealing to the prurient interests of the admirer, or matter subjecting the faith 

and the Roman church to derision. 

Hence, bishops are designated censors of all unusual or uncommon 

representations, lest artists allow their creativity and originality to run too far afield. Little 

wonder that it is in the wake of Trent that we see the great South Netherlandish 

theologian, Johannes Molanus (1533-1585), first president of the royal college, and long 

associated with the university at Leuven as dean, professor of theology and rector, 

produce the first great commentary on religious art to catalogue dangerous and forbidden 

representations. According to Molanus, it is permissible to paint the forbidden fruit as an 

apple, because this is not inconsistent with scripture, even though Genesis does not 

specify the nature of the fruit; it is unseemly to paint the baby Jesus stark naked in full 

frontal pose; and Mary exhibiting her breast passes muster primarily because 

allegorically heuristic for reasons I have already outlined in prior chapters. Molanus, 

however, bore no authority over the bishops, and the fact that he must condemn one 

figure and sanction another suggests contrary prevailing opinions in many episcopates. 

Nonetheless, it is clear that in De picturis et imaginibus sacris liber unus (1570), revised 

as Historia sanctarum imaginum (Leuven, 1594), Molanus is attempting for art what 

another great legacy of Trent, the Index Prohibitorum, did for books. Furthermore, what 

is acceptable in print, Molanus seems to concede acceptable in painting. Images are 

images whether engendered in words or in the media of representational art. It is hard to 



216 

say whether this indicates a slight concession to the democratization of intellect, negating 

the long held belief that there might be motifs acceptable for contemplation by the 

litterati that should be strictly barred to the idiotae, or whether it merely constitutes the 

reluctant recognition that there is no practical means of enforcing an intellectual 

apartheid. 

When creativity is stifled, however, it will find alternative outlets. Just as the 

return to formulaic religious art propelled the artistic fervor of the Byzantine Second 

Golden Age into more secular genres, it is safe to presume that the strictures of Trent 

may have diverted untold artistic genius into nonreligious motifs. In the early Italian 

renaissance the circle of neo-Platonists surrounding Ficino had provided a moral 

justification for depicting nudity, along with a new iconography lending itself to moral 

statement without resort to specifically religious, i.e.. Christian, representation.'^ By the 

High Renaissance and the Baroque, while I know of no effort to inventory such images, I 

suspect Venus was giving the Virgin a good run for her money as the protagonist in 

artistic composition in all media. The creative genius could use the classical deities to 

make a moral point, or just allow fancy to explode. Even many puritanical minds seemed 

undisturbed if pagan gods romped nude or engaged in mischievous folly. Hale reports 

that while Philip II covered the naked loins of Cellini's Christ when delivered to the 

Escorial, he seemed to relish Titian's flights of mythological physicality in his other 

palaces.'^ 

See generally, Erwin Panofsky, Studies in Iconology: Humanistic Themes in the Art of the Renaissance 
(Icon, 1972 [1939]), Chapter V, pp. 129-69. 

Hale, Renaissance, p. 475. 
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For those nonetheless dedicated to scriptural depictions, another technique was to 

merely alter the subject matter of otherwise religious art. When because of lavish detail 

Veronese was hauled before the Inquisition in 1573 and enjoined to amend his Last 

Supper, he simply changed the title to The Feast at the House of Levi}'' In the aftermath 

of Trent, it was possible to display virtuosity in figure painting with Delilahs, Bathshebas, 

and for the truly ambitious, perhaps the rape of Tamar.'^ In a pinch, all these figures 

could be secularized entirely; Delilah is but a temptress, Bathsheba but a lady in her bath, 

and Amnon's rape of Tamar could be relabelled the rape of Lucretia. 

Mary was easily subject to the same reidentification. From the high renaissance 

on, portraits of clothed women with one or both breasts exposed seem to gain in 

popularity. This does not seem to be a classical topos, unless perchance the occasional 

representation of Penthesilea falling to the swift sword of Achilles or the rare depiction of 

a fleet-footed virgin in scanty chiton racing to the glory of Hera is considered. Yet in the 

sixteenth and seventeenth centuries, Juno or Hera herself, the classical Goddess of 

Heaven, and no mean Amazon or precocious maiden, comes to be portrayed with one 

exposed breast; demure peasant girls are painted with their blouses falling from one or 

both breasts; Liberty or the Motherland is pictured her clothing ajar, her bosom revealed. 

By the nineteenth century, one is compelled to ask whether Delacroix's Liberty Leading 

" Robert Klein and Henri Zerner, Italian Art 1500-1600: Sources and Documents (Englewood Cliffs, 
1966), p. 132; Hale, Renaissance, p. 475. 

In fact, this is the reverse of the strategy previously taken, or at least thought to be taken, by many artists. 
Nalle, p. 149, quotes from the inquisitional records a certain Lcdo. Ponce de Leon, maestrescuela of 
Belmonte in 1582, who suggested to his kinsman that his painting of Saint Catherine was an excuse to hang 
a portrait of a female liaison: "You get yourself a portrait or figure of your lady friend, you put a sword in 
her hand, and look! - Saint Catherine!" Jean Fouquet's Virgin, painted from his model-mistress, comes to 
mind. See Chapter 4, at note 49, supra. 
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the People is a romantic revision of a neo-classical form, or a trace of the late medieval 

Madonna; and since the neo-classical figure of partially denuded woman itself seems the 

evolutionary product of overtly naturalistic Virgins, I would suggest the latter is closer to 

the truth. In the early years of Christian expansion, the Maria Lactans may have arisen as 

the Coptic response to images of Isis nursing Horus; now, after the Reformations -

Protestant and Catholic - the river tends to reverse directions. The image, the metaphor, 

is not really discarded: it is once again recycled. 
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