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ABSTRACT 
 

In recent years, judicial elections have undergone a transformation: races once 

characterized by low levels of competition, interest and participation are now 

comparable, in some states, to races for governor or senator.  Elections for the bench as a 

whole are now more expensive, competitive and politicized than ever before.  Arguably 

the most influential change in the last ten years has been the emergence of independent 

expenditures by political action committees and other groups in races for seats on state 

supreme courts.  Despite the growth of this type of spending, our understanding of 

independent expenditures is rather limited, as the distinction between independent 

expenditures and direct contributions to candidates is rarely made clear.   

I address this in this dissertation by examining the patterns of independent 

spending in states with elected supreme courts.  In doing so, I develop a theoretical 

framework to explain the decision of individual groups to support a judicial candidate 

independently.  I argue that this decision is shaped largely by the campaign regulations 

imposed on judicial candidates and their potential supporters.  Expectations from this 

theory are tested throughout the remainder of the dissertation using an original set of data 

drawn directly from state disclosure records.  I find that independent expenditures have 

been concentrated in only a few states in recent years and that campaign regulations are 

influential in shaping this aggregate behavior.  Contribution limits, in particular, redirect 

money from candidates’ campaigns to independent expenditures.  This is particularly 

significant due to the unique nature of judicial elections and the role of a judge in 

American politics.  The results of the statistical and case study analyses should give 
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pause to participants in the normative debates regarding campaign finance and judicial 

reform as they suggest that regulations can have unintended, but important consequences. 
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CHAPTER 1: JUDICIAL ELECTIONS, CAMPAIGN REFORM  
AND A REVIEW OF THE LITERATURE 

  
State courts have always played an important role in state politics and the 

American legal system, though their rise to public prominence is considerably more 

recent.   Now state courts decide cases in salient issue areas, such as election law and 

capital punishment, and are drawn into policy battles with the legislature over issues like 

school funding and gay marriage.  The expanding public role of state courts in 

policymaking has, correspondingly, led to dramatic changes in judicial selection, 

particularly in states with elected judiciaries. 

When Washington Supreme Court Justice Gerry Alexander retires at the end of 

2011, he will end a nearly forty-year judicial career, having served through this period of 

tremendous change and controversy for state courts nationwide.  Justice Alexander was 

first elected to the Washington Supreme Court in 1994, after two decades of service as a 

trial and appellate judge.  He defeated two opponents, spending almost $100,000 in the 

primary and general election.  At the time, the election was considered competitive, but 

not particularly costly, negative, or high-profile (see e.g., Schaefer 1994).  Alexander was 

unopposed in his first reelection campaign in 2000, but the last race of his career in 2006 

would be among the most infamous judicial elections in state history.  Alexander and his 

opponent each raised over $725,000 for their campaigns and the spending by interest 

groups and political action committees shattered all state records.  Over $2 million was 

spent independently by such groups, on television advertising, billboards, phone calls and 

direct mailers, mostly in opposition to the incumbent. 
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Alexander was able to hold onto his seat, but his experience is emblematic of 

other justices on state courts of last resort fighting to retain their positions in a changed 

political environment.1  Their task has been further complicated by three recent decisions 

of the U.S. Supreme Court.  The first, Republican Party of Minnesota v. White,2 

invalidated certain restrictions that states had placed on the campaign speech of judicial 

candidates, freeing candidates to announce their views on general issues to voters prior to 

an election.  The second decision, Caperton v. A.T. Massey Coal Co., Inc.,3 sent a 

complex signal to judicial candidates in requiring that elected judges and justices recuse 

themselves from cases involving large campaign supporters.  Essentially, judicial 

candidates could not be restricted in their speech during a campaign, but support during 

the campaign could later disqualify them from performing their official duties.  Notably, 

the case involved money spent independently rather than direct contributions to 

candidates and the most recent decision, Citizens United v. Federal Election 

Commission,4 should make it easier for groups to engage in such independent 

expenditures.  Together, these cases present a puzzle to judicial candidates seeking the 

support of voters without damaging their integrity or the institutional legitimacy of the 

court. 

Despite the increased attention to judicial elections, our understanding of 

independent spending in these elections is quite limited.  Previous studies of money in 

judicial elections have focused solely on contributions given directly to candidates, and 
                                                 
1 I use the terms “state court of last resort” and “state supreme court” interchangeably to refer to the highest 
court of appeals within a state. 
2 536 U.S. 765 (2002) 
3 556 U.S. ___ (2009) 
4 558 U.S. 50 (2010) 
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studies of other elections have largely ignored the growing incidence and influence of 

independent expenditures.  This lack of knowledge has not stopped reform-minded 

legislators from debating and proposing new regulations to counter the trend of increased 

independent spending in judicial elections; however, the history of campaign reform and 

recent judicial elections suggest that regulations may have unintended consequences. 

In this dissertation, I examine the use of independent expenditures in recent races 

for seats on state courts of last resort.  In doing so, I develop a theoretical framework to 

explain the behavior of groups, particularly political action committees (PACs), as they 

decide whether and how to participate in judicial elections.  I argue that the decision to 

participate generally is based on the expected performance of the candidate as a judge 

and the political context within a state, whereas the decision to participate with 

independent expenditures is shaped by the regulations the state imposes on judicial 

candidates.  In the following sections, I lay the groundwork for the dissertation by briefly 

recounting the history of both judicial elections and campaign reform generally.  I also 

review the literature regarding the dynamics of judicial elections, fundraising by 

candidates and interest group involvement in elections.  I conclude this chapter with an 

outline of the remainder of the dissertation. 

Judicial Elections in the United States 
 
 Judicial elections have a long history, though they were not always the preferred 

method of selecting state judges; initially, all federal and state judges were appointed in 

some fashion.  Executives were rarely given the sole power to appoint judges, however, 

as the colonial experience of courts acting as agents of the royal governor instilled a 
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strong belief in judicial independence (Streb 2007).  At the federal level, executive power 

is checked by the U.S. Senate’s exercise of “advice and consent.”  Similarly, states that 

originally allowed the governor to appoint judges also required the approval of an 

independent council selected by the legislature.  The state constitutions of a majority of 

the first states bypassed the governor completely, granting the appointment power to the 

state legislature (Sheldon and Maule 1997, 3).  Judges were also provided with more job 

security than they enjoyed during the colonial period, essentially allowing for life tenure 

in times of “good behavior.”  Though some states forced judges to retire at a certain age, 

other political actors were powerless to remove judges from the bench without proof of 

an impeachable offense (Price 1996; Sheldon and Maule 1997, 3).   

 The reliance on appointment systems began to weaken in the 1830s with the rise 

of Jacksonian democracy.  Following the populist ideals of this period, citizens demanded 

a greater say at all levels of government, including state courts (Dubois 1980, 3; Price 

1996).  Appointment systems gave too much power to political elites and were not 

sufficiently protective of judicial independence (Berkson 1980; Streb 2007).  Thus, 

judicial elections were first proposed as a way to enhance both the voice of the voters and 

the independence of the courts by giving a judge their own “constituency” (Sheldon and 

Maule 1997, 4).  Elections would also make judges more accountable, since terms were 

previously unlimited and impeachment was an exceedingly rare event, even at the state 

level (Bonneau and Hall 2009, 7).   

 For all of these reasons, judicial elections became increasingly common by the 

middle of the nineteenth century.  Some lower court judges were elected in Georgia and 
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Indiana as early as 1812 and 1816, respectively, though Mississippi became the first state 

to require popular elections for all state judges in 1832.  New York adopted a similar plan 

in 1846 and within ten years, the majority of the twenty-nine states in the union held 

elections for some level of the state judiciary (Price 1996).  Popular elections became the 

new standard for judicial selection, and were established for some or all judges in every 

state that joined the union between 1846 and 1959 (Berkson 1980; Streb 2007).5  At the 

same time, states also shortened terms for judges and justices to make them more 

accountable, meaning that few state judges would serve life terms like their predecessors 

and their counterparts on federal courts (Sheldon and Maule 1997, 4). 

 The earliest judicial elections used partisan ballots, identifying candidates as 

representatives of a specific political party, and were indistinguishable from most other 

local and state elections.  As a result, party machines had almost complete control over 

judicial selection in some states, particularly in large metropolitan areas (Dubois 1980, 4; 

Sheldon and Maule 1997, 5).  Judges selected in this manner were often viewed as 

corrupt, incompetent, partisan hacks, and skeptics of judicial elections considered the 

experiment a failure; judges had gained independence from the governor and legislature 

by becoming dependent on political patronage and party bosses (Berkson 1980).  By the 

turn of the twentieth century, reformers coalesced around two different plans to insulate 

state courts from partisan politics: nonpartisan elections and merit-retention plans. 

 Nonpartisan elections were favored by the progressive movement, which became 

a powerful political force by the late 1800s.  Progressives advocated for reforms, 

                                                 
5 Alaska requires only retention elections for state judges and judges in Hawaii have never appeared on a 
ballot, instead being retained by a nominating commission after an initial gubernatorial appointment. 
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particularly in regards to elections, which would take power away from political elites 

and expand the public’s role in government and policy.  Accordingly, progressives urged 

states to adopt direct democracy measures to take power from elected officials, and 

nonpartisan elections for a number of offices to take power from party leaders (see e.g., 

Conant 2006; Long 2004).  A number of state bar associations joined in this cause, and 

by 1927 twelve states held regular nonpartisan elections for judicial positions (Berkson 

1980).  Nonpartisan elections were still subject to criticism in many states however; 

Nonpartisan candidates were no longer formally linked to the political parties, but party 

leaders were still heavily involved in the recruitment of judicial candidates (Berkson 

1980; Sheldon and Maule 1997, 5).  Moreover, the nonpartisan ballot removed one of the 

few cues for voters, resulting in reduced voter participation as compared to partisan 

judicial elections (Bonneau and Hall 2009, 8). 

 The weaknesses of both partisan and nonpartisan elections, and the general 

discomfort among lawyers and judges with the idea of contested judicial elections 

encouraged an alternative reform.  This “merit” plan was championed in the early 1900s 

by the newly-formed American Judicature Society and later by the American Bar 

Association (Price 1996; Sheldon and Maule 1997, 6).  Under this plan, a nominating 

commission of judges, lawyers and voters evaluates potential judicial nominees and 

recommends a list of three or more candidates to the governor.  Once the governor 

appoints an individual from the commission’s list, the new judge is immediately seated 

on a temporary basis.  After a short period, the judge appears before voters on a retention 

ballot, allowing citizens to retain or reject the judge for a full term on the court.  This plan 
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has since been referred to as the “Missouri Plan,” owing to the fact that it was 

implemented for the first time in Missouri in 1940 (Dubois 1980, 5; Sheldon and Maule 

1997, 7).   

The merit-retention system is thought to combine the best aspects of appointments 

and elections, allowing for independence from other state actors while keeping judges 

accountable through regular elections (Streb 2007).  While retention elections are a 

mechanism of accountability, they do not require judges to run in direct competition with 

other candidates, alleviating some of the concerns over judicial campaigning held by 

opponents of elections.  Consequently, the Missouri Plan became the most popular 

method of judicial selection, used to select judges in the majority of states by the end of 

the twentieth century (Bonneau and Hall 2009, 9; Price 1996).  The popularity of 

retention elections may be waning, however, in light of recent campaigns that have been 

similar in tone to contested partisan and nonpartisan elections (Streb 2007).6 

The Dynamics of Judicial Elections 
 
 Though judicial elections have been held regularly in the United States for well 

over a century, the study of judicial elections has been slow to develop.  Until recently, it 

was thought that judicial elections were not worthy of serious consideration because they 

were thought of as low-competition, low-interest, low-turnout races (e.g., Dubois 1980; 

Hall 2001).  Recent studies have demonstrated that this conventional wisdom no longer 

holds, however; judicial elections, particularly those for state courts of last resort, have 

                                                 
6 The most notable retention elections in the last ten years resulted in the defeats of a Pennsylvania 
Supreme Court justice in 2005, due to voter anger over a pay raise for legislators and judges, and three 
justices of the Iowa Supreme Court in 2010 over a unanimous decision allowing gay marriages to proceed 
in the state (see e.g., Bonneau and Hall 2009; Streb 2007; Sulzberger 2010). 
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drawn strong candidates, have been competitive at least as often as Congressional races, 

and have attracted significant attention from voters, on average (e.g., Bonneau and Hall 

2009; Dubois 1980; Hall 2001, 2007; Hall and Bonneau 2006).  As the cost of such 

elections has increased, studies of the rising costs of judicial elections have become more 

frequent (e.g., Bonneau 2004, 2005, 2007; Goldberg et al. 2004; Sample, Jones, and 

Weiss 2007; Sample et al. 2010).  These trends have also reignited the normative debate 

about the value of judicial elections.  The question of whether judges should be elected 

continues to define the literature, as does an underlying tension concerning the degree to 

which judicial candidates and elections are, or should, be different from those for other 

offices in both a practical and theoretical sense. 

 Perhaps the greatest hindrance to the development of this line of research has 

been the prevailing idea that judicial elections are rarely competitive.  This lack of 

competition led critics to question whether judicial elections could ever be mechanisms 

of accountability, particularly when nearly all incumbents were reelected, often without 

opposition.  Moreover, the bulk of these incumbents attained their seat through a 

gubernatorial appointment to a vacant seat rather than an open-seat election (Dubois 

1980, 102).  Uncontested elections have become far less common in recent years, 

particularly for seats on state courts of last resort (Bonneau and Hall 2003).  In addition, 

scholars have demonstrated that the uncompetitive nature of judicial elections has been 

grossly exaggerated because the only way to understand a concept like competition is in 

relation to other types of elections; When compared to congressional elections, judicial 
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races are shown to have similar rates of contestation and incumbent defeats, even when 

retention elections are included (Hall 2001).   

 Opponents of judicial elections view these changes with alarm, believing that 

more competitive judicial elections will further discourage qualified individuals from 

running.  This builds on a general fear that judicial elections result in lower-quality 

judges than appointment systems (Sheldon and Maule 1997, 70).  This is expected partly 

because the strongest potential judges will choose to remain in lucrative legal careers 

rather than try to win a judgeship with a limited term in a popular election (Dubois 1980, 

6).  Hall and Bonneau (2006; also Bonneau and Hall 2009) take on the other side of this 

argument, namely that ill-informed voters are also to blame for failing to distinguish 

between qualified and unqualified candidates.  In doing so, Hall and Bonneau 

demonstrate that “quality” challengers, defined as a candidate who has previously served 

as a judge, tend to perform better than challengers without judicial experience.  The 

authors claim that this is evidence of sophisticated voting in that voters can differentiate 

candidates based on their qualifications and choose to support those of higher quality.  

While any number of factors may also cause this relationship (e.g., name recognition 

from having previously won an election), these studies do indicate that experienced 

candidates are more likely to win election, contrary to critics’ fears.7 

                                                 
7 Of course, this is dependent on the definition of a “quality” challenger.  Hall and Bonneau base their 
definition on that the usage from the legislative literature, which treats previous elected office as an 
indicator of quality.  This concept is arguably more complicated in relation to judicial elections because 
there are objective standards for judging the qualifications of a judge, as opposed to a legislator.  Using a 
different definition of “quality” based on these qualifications may result in very different results, as the 
most qualified attorneys in private practice or academia may be more likely to run directly for the state 
supreme court rather than work their way up through the lower courts. 
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 Such worries of unqualified judges on elected courts were founded on the 

perception that voters are not well-informed in judicial elections.  Information in judicial 

elections is usually scarce, partially by design as states restrict candidates from speaking 

candidly on issues or future cases (see e.g., Briffault 2004; Long 2001).  Information is 

especially low in nonpartisan elections because voters are deprived of the important 

informational shortcut of partisan affiliation (see e.g., Bonneau and Hall 2009; Lovrich 

and Sheldon 1983, 1985).  The same is true of retention elections, in which voters are 

unlikely to know anything about the incumbent unless she has attracted organized 

opposition (e.g., Aspin 1998; Olson 2001).8  This is important in the context of judicial 

elections because a major argument in favor of electing judges is that elections make 

judges accountable to the public; however, accountability is only possible when voters 

have sufficient information to evaluate and choose a candidate based on some prospective 

or retrospective criteria (see e.g., Dubois 1980).   

Persistently low information, along with low public interest, has also been 

identified as a main cause of low voter turnout in judicial elections, though several 

scholars have demonstrated that voting in judicial races resembles that of other down-

ballot state offices (e.g., Bonneau and Hall 2009; Dubois 1980; Hall 2007).  Such studies 

rely on an alternative measure of voter turnout, ballot roll-off, which is the percentage of 

voters who cast votes in the most prominent race on the ballot (e.g., for president, 

governor or U.S. Senate) without voting in judicial races.  Roll-off is not consistent 
                                                 
8 Despite the lack of information, turnout in retention elections is still higher, on average, than in 
nonpartisan elections, perhaps because the choice is “yes or no” rather than two or more unfamiliar names; 
voters may express their general disposition toward the courts and government by voting “yes” or “no” for 
all candidates, without any specific knowledge of their qualifications or views (Hall 2007; Streb, Frederick, 
and LaFrance 2009). 
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across states, nor is it random; the decision to vote is highly contingent on the nature of 

the election, as turnout in partisan judicial elections is comparable to that of other 

partisan races (Dubois 1980, 62; Hall 2007; Streb, Frederick, and LaFrance 2009).  

Moreover, roll-off is reduced when campaigns are especially costly or negative in tone, 

suggesting that such campaigns can overcome the information deficit in some elections 

(Baum and Klein 2007; Hall and Bonneau 2009). 

It is clear from the literature that the same factors that influence a voter’s decision 

to participate in a judicial election can also influence their vote choice.  Partisanship is 

unquestionably central to voters’ decisions as the fortunes of partisan judicial candidates 

tend to follow national and local partisan trends, particularly when judges are elected at 

the same time as the president or governor (Dubois 1980, 75; also see Baum and Klein 

2007).  The power of incumbency also appears to be reduced as a result of partisanship, 

with incumbents obtaining lower percentages of the vote, on average, in states with 

partisan elections (Bonneau and Hall 2009, 97).  Other factors that are associated with 

increased support from voters include quality challengers and campaign money (Bonneau 

2007; Bonneau and Hall 2009, 97). 

Our understanding of judicial elections has been advanced greatly in recent years, 

but most studies are overshadowed by two normative questions that are inextricably 

embedded in any discussion of judicial elections.  The more general of these is whether 

judges should be elected.  Participants on both sides of this debate continue to echo some 

of the same arguments made by the reformers of the 1800s who began the conversation 

about judicial reform in the United States.  Proponents of judicial elections highlight the 
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independence of the judiciary from other institutions under election systems.  Elections 

also force judges, like other policy actors, to be accountable to the people. (see e.g., 

Bonneau and Hall 2009; Dubois 1980; Sheldon and Maule 1997).  In addition, elections 

confer legitimacy to political institutions, meaning that the legitimacy and stature of state 

courts should be enhanced when the public has a say in staffing the bench (Bonneau and 

Hall 2009, 128).  Opponents of elections counter that elections are potentially damaging 

to the legitimacy of the courts, particularly as they have become so costly, since the 

majority of survey respondents consistently believe that elected judges are influenced by 

their campaign supporters (e.g., Geyh 2003).  For critics, any benefits in electing judges 

come at a cost as judges are forced to follow public opinion to retain their seats. 

 The underlying tension in this debate comes from the second normative question, 

which concerns the extent to which judicial elections should be distinct from elections for 

other political offices (Streb 2009).  This is illustrated by two U.S. Supreme Court’s 

decisions regarding judicial elections.  In White, the Court indicated that judicial 

candidates should not be treated differently from other political candidates in their ability 

to campaign; six years later, a different majority in Caperton seemed to contradict this in 

declaring that elected judges must recuse themselves from cases involving large 

campaign supporters.  Essentially, the Court first gave judicial candidates the power to 

campaign more freely, before warning candidates that their campaigns may later 

disqualify them from performing their official duties.   

Within the scholarly literature, this discussion has no clearer answers.  The 

preceding discussion indicates that there are few substantial differences between judicial 



 

 

21

 

and non-judicial down-ballot races in practice.  Judicial elections are frequently contested 

and competitive, with defeat rates similar to congressional races.  Voters also seem to be 

driven by the same factors in choosing whether and how to vote; as in most elections, 

partisan attachment appears to be the predominant influence on individual vote choice, 

while incumbents and costly campaigns tend to attract the most aggregate support from 

voters.   

Nonetheless, there are important theoretical differences between judicial and non-

judicial elections, which are frequently highlighted by opponents of elected judiciaries 

(e.g., Geyh 2003).  While elections make courts more democratic, it is debatable whether 

courts were ever meant to be democratic institutions as opposed to counter-majoritarian 

complements of the elected branches of government (see Dahl 1957; Mishler and 

Sheehan 1993).  In this respect, judges are not meant to have constituents because their 

job is not to translate the preferences of the majority into policy, as a legislative 

representative would, but to interpret the law and fairly apply it in cases without bias.  

When judges are elected, particularly in association with a political party, this ideal is 

compromised. 

Proponents of judicial elections, notably Bonneau and Hall (2009; also Hall 

2009), argue that this ideal is a fantasy.  Judges are policy actors who, like legislators, are 

influenced by their ideology in making decisions; as such, they should be subject to the 

same mechanisms of accountability as legislators.  The fact that judicial elections 

resemble legislative elections should please those who attack elections as ineffective 

tools of accountability due to low information and low voter turnout; instead reformers 
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are trying to have it both ways, first complaining that voters ignore these elections, then 

condemning the system when voters begin to pay attention (Bonneau and Hall 2009, 20).   

 The pervasiveness of these normative debates makes it difficult to evaluate 

judicial elections objectively.  Nonetheless, it is vital that we examine these elections 

from a neutral viewpoint to answer important empirical questions about the election of 

judges.   Some of the most pressing questions that remain unanswered, particularly in 

light of recent developments in the U.S. Supreme Court and the states, involve the role of 

money, campaign regulation and the growing influence of independent expenditures. 

American Elections, Campaign Finance and Reform 
 
 Unsurprisingly, elections and campaign reform have aroused vigorous debate 

throughout American history, beginning as early as 1699 with a discussion in Virginia’s 

House of Burgesses about the financing of the elections for its members (Mutch 2001).  

At first, candidates followed the British tradition of “standing” rather than “running” for 

election, meaning that candidates themselves took no part in campaigning.  This norm 

was even codified into law in some states, though campaigning was not truly necessary 

due to the small size of the electorate (Corrado 2005; Goidel, Gross, and Shields 1999, 

17).9   

There were still campaign expenses during this period, even though candidates 

incurred few costs directly.  Parties, factions and candidates relied on partisan 

newspapers to spread their message through much of the 1800s, which was often the 

largest election-related expense (Corrado 2005).  This was closely followed by the 

                                                 
9 At this time, only male property owners were allowed to vote, meaning the voting population was only 
around 20% of the national population (Goidel, Gross, and Shields 1999).  
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printing of partisan ballots, which were produced and distributed by party workers on the 

day of an election (Mutch 2001).  A related expense involved bribes, usually liquor or 

tobacco, given by parties to encourage citizens to vote for their slate of candidates.  As a 

result, some of the first laws regarding campaign finance were related to this practice, 

including an 1811 Maryland law banning the sale of liquor on election day (Gross and 

Goidel 2003, 2; Mutch 2001).  The adoption of the Australian ballot, which made states 

responsible for printing ballots so voters’ choices could be kept secret, further diminished 

the incentives for outright bribery (Mutch 2001). 

 As the country matured, new problems in regard to elections developed.  The 

growth of political parties in the 1800s led to an expanding patronage system controlled 

by party machines in a number of large urban areas.  In this system, party leaders 

controlled appointments to state and local offices, typically in the courts or bureaucracy.  

Once a new party loyalist was installed in a position, their wages were assessed to 

support the party.  Typically, this meant that at least 5% of an appointee’s annual wages 

would be taken by party leaders as a forced donation (Goidel, Gross, and Shields 1999, 

20; Mutch 2001; Sorauf 1988, 19).  Therefore, elections were funded by the salaries of 

government workers by way of the dominant political party.   

Patronage, assessments and other forms of corruption became rampant by the late 

nineteenth century, leading to a public call for civil service reform.  A stalemate between 

Congress and the White House was broken in 1883 when Democrats in Congress 

successfully passed the Pendleton Civil Service Reform Act, later signed into law by 

President Chester A. Arthur (Goidel, Gross, and Shields 1999, 21).  The new law affected 



 

 

24

 

a significant number of federal officials by banning assessments on them and ordering 

that new appointments be made based on merit and competitive examinations (Mutch 

2001).  Over time, the number of officials covered by the law expanded and civil service 

reform spread through the states, beginning with New York later in 1883, Massachusetts 

and Pennsylvania (Gross and Goidel 2003, 3).  These laws had a noticeable effect on 

elections as they forced a major change in the way that campaigns were funded. 

Mass campaigns, particularly in presidential elections, became common by the 

turn of the twentieth century, increasing the need for campaign money.  Having lost their 

largest source of funding, parties and candidates turned to businesses and corporate 

interests for support.  Certain industries, including railroads, insurance and natural gas, 

were especially active in bankrolling campaigns in exchange for more favorable policies 

once their candidates were in office (see e.g., Corrado 2005; see e.g., Goidel, Gross, and 

Shields 1999; Hayward 2008).  A series of scandals and investigations encouraged 

further reform to limit the influence of corporations.  Congress banned corporate 

contributions to federal candidates in the Tillman Act of 1907, a move strongly advocated 

by leaders of the progressive movement and President Theodore Roosevelt, himself a 

beneficiary of large corporate expenditures in his 1904 reelection (Farrar-Myers and 

Dwyre 2008, 8).  By this time, several states had enacted similar legislation, though these 

moves were often motivated by a desire to constrain specific industries opposing the 

dominant party within a state, rather than a passion for democratic reform (Hayward 

2008; also see Gross and Goidel 2003). 
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 Additional reforms to the funding of specific campaigns soon followed, though 

none were accompanied with any enforcement mechanisms (Sorauf 1988).  “Publicity 

laws” were the first attempts at disclosure, a move intended to increase transparency and 

discourage candidates from accepting large contributions from controversial sources 

(Farrar-Myers and Dwyre 2008, 8; Goidel, Gross, and Shields 1999, 22).  Fourteen states 

established disclosure requirements by 1905, and all but three states had done so by 1932 

(Gross and Goidel 2003, 6).  Amendments to the federal Publicity Act of 1910 just a year 

after its enactment pressed the issue further, prescribing limits on candidates’ 

expenditures in races for Congress (Goidel, Gross, and Shields 1999, 22).  Despite these 

laws, early regulation of campaign finance was ineffective as it amounted to little more 

than suggestions for candidates to follow. 

 Campaign finance returned to the forefront of public consciousness in the 

aftermath of the Teapot Dome scandal, in which President Harding’s Secretary of the 

Interior granted oil-drilling rights to two individuals in exchange for approximately 

$400,000 (Farrar-Myers and Dwyre 2008, 8; Goidel, Gross, and Shields 1999, 22).  

Congress responded by passing the most comprehensive campaign finance law yet, the 

Corrupt Practices Act of 1925.  The law reinforced existing policies, while also requiring 

more frequent disclosure filings for candidates and parties and mandating disclosure by 

non-candidate political committees for the first time.  Enforcement remained an 

insurmountable problem, however, as disclosure reports were filed only with the clerk of 

the House, and no committee or agency had oversight of these procedures.  

Unsurprisingly, no individuals were ever prosecuted under this law (Sorauf 1992, 6).  
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Congress took little action in this area in the ensuing years, with the exception of a pair of 

laws in the 1940s prohibiting contributions to candidates from labor unions (Goidel, 

Gross, and Shields 1999, 24). 

 While states experimented with various types of campaign reform, Congress 

remained silent until the 1970s.  The Federal Election Campaign Act (FECA), passed in 

1971 and substantially amended in 1974 as a result of the Watergate investigation, 

addressed the greatest weakness of previous regulations by establishing an independent 

agency to oversee federal campaign finance.  The Federal Election Commission (FEC) 

would review and publish disclosure reports each quarter to ensure that contribution 

limits and other legal campaign practices were followed by all candidates and committees 

(Goidel, Gross, and Shields 1999, 27; Sorauf 1988, 38).  With the FEC, the United States 

would have, for the first time, a system of campaign finance regulation rather than a 

collection of guidelines for individual candidates and organizations to follow.   

The FECA amendments drastically limited the use of campaign money, creating 

the most stringent campaign finance regime in American history.  Among the main 

provisions were contribution limits for all individuals and groups, including political 

action committees, candidates’ families and the candidates themselves (see e.g., Jacobson 

1980; Malbin 2003).  Expenditure limits were imposed, placing a ceiling on campaign 

spending for each candidate, in an attempt to reduce the amount of money spent on 

television advertising (Sorauf 1988, 35).  Parties were similarly limited in their ability to 

make “coordinated expenditures” on behalf of a candidate’s campaign.  The amendments 

also restricted independent expenditures, which are campaign expenses in support of or 
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opposition to a specific candidate that are paid for by entities other than party and 

candidate committees (see e.g., Corrado 2005; Malbin and Gais 1998). Since 

corporations and unions were still prohibited from contributing to candidates directly, the 

only avenues available to influence elections involved establishing a PAC as an 

intermediary to make contributions and provide independent campaign support; thus the 

FECA amendments continued to push these groups out of the electoral arena. 

 In 1976, the FECA amendments were challenged before the U.S. Supreme Court 

in Buckley v. Valeo.10  In its decision, the Court rejects two of the three rationales 

presented to justify the regulations, accepting only the desire to reduce corruption or the 

appearance of corruption as a valid government interest (Farrar-Myers and Dwyre 2008, 

103).  In addition, the Court recognized greater constitutional protection for expenditures 

as compared to contributions because expenditures are a fundamental component of 

political speech (Hasen 2004).  Accordingly, most of the limits on expenditures included 

in the FECA amendments were considered unconstitutional.  Campaigning by parties and 

other groups could not be limited, as doing so would infringe on the First Amendment 

right to free speech.  Following the same logic, candidates could not be forced to limit 

their total expenditures or the contributions they make to their own campaigns.  

Conversely, disclosure laws were upheld because they imposed no such restrictions on 

speech, and contribution limits were found to be permissible in order to prevent the 

appearance of corruption from excessively large contributions (see e.g., Farrar-Myers and 

Dwyre 2008; Malbin 2003; Sorauf 1992). 

                                                 
10 424 U.S. 1 (1976) 
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After Buckley, the focus of reform movements shifted to the policies upheld by 

the U.S. Supreme Court.  As a result, disclosure is now required, to some extent, in all 

states and most states have contribution limits for different types of donors.  Gross and 

Goidel (2003, 8) report that by the end of the twentieth century thirty-six states limited 

contributions from individuals, thirty-seven states limited or prohibited contributions 

from PACs, forty-two states limited or prohibited contributions from unions and forty-

three states limited or prohibited contributions from corporations.  Public financing 

programs with voluntary spending limits for participating candidates have been another 

way some states have attempted to reduce the costs of elections (e.g., Malbin and Gais 

1998; for public financing in judicial elections, see Bonneau and Hall 2009).  Generally, 

legislators are not eager to enact campaign finance reform, so many of these policies are 

the result of public initiative processes (Alexander 1991, 64).11   

Despite this popular and legislative action in the states, federal campaign finance 

policies changed little in the two decades following Buckley.  Congress came close to 

enacting major reforms in 1992, but they were ultimately unable to override the 

president’s veto (Goidel, Gross, and Shields 1999, 34).12  The breakthrough for reformers 

came in 2002 with the Bipartisan Campaign Reform Act (BCRA), commonly known as 

“McCain-Feingold” after its Senate co-sponsors.  The two practices BCRA was intended 

to counter were the large, “soft-money” contributions to political parties that were 

                                                 
11  Pippen, Bowler, and Donovan (2002) find that states with initiative processes tend to have more 
restrictive campaign finance regulations than states with fewer opportunities for direct democracy, further 
supporting Alexander’s suggestion.  While campaign finance reform is not a high-priority issue for most 
Americans, the public tends to support any type of limits on money in politics when asked (see Mayer 
2001). 
12 This bill was known as the Congressional Campaign Spending Limit and Election Reform Act of 1992 
and was vetoed by President George H.W. Bush on May 9 of that year. 
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previously unlimited, and issue advertising, which are essentially independent 

expenditures that evade disclosure because they do not explicitly instruct viewers to vote 

for or against a candidate (see e.g., Farrar-Myers and Dwyre 2008; Malbin 2003).  

Closing these loopholes should have, in theory, reduced the cost of elections, but it is 

likely that most of this money was instead redirected to “527” organizations, so named 

for the section of the Internal Revenue Code that exempts them from all contribution 

limits (Farrar-Myers and Dwyre 2008, 132). 

The BCRA has faced two major challenges before the U.S. Supreme Court since 

its passage.  The main provisions of the BCRA were first upheld in McConnell v. Federal 

Election Commission,13 though the joint majority opinion in the case underscored some 

of the deep divisions among the justices that would resurface seven years later (see Hasen 

2004).  The 2010 decision in Citizens United v. FEC marked a departure from earlier 

campaign finance doctrine, expanding on the constitutional protection of independent 

expenditures.  As a result of the Citizens United, Congress may not prohibit individuals 

or groups, including corporations and labor unions, from spending money independently 

in support of or opposition to named candidates.  This means that groups no longer need 

to form a PAC to participate in elections now that they may spend money from their 

general treasury (Bebchuk and Jackson 2010).  In regards to judicial elections, critics 

warn that the decision will only increase the incidence of independent expenditures (e.g., 

Sample et al. 2010) 

                                                 
13 540 U.S. 93 (2003)  
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 One campaign reform that is unique to judicial elections and less-directly related 

to campaign finance is the judicial code of conduct.  In 1924, the American Bar 

Association drafted a set of guidelines for judicial candidates as “Canons of Judicial 

Ethics.”  This document, and subsequent revisions, proved influential as many states 

adopted the main tenets verbatim in their code of conduct (Bopp and Woudenberg 2007; 

Hasen 2007).  Among the main provisions prevalent across the states were clauses 

prohibiting candidates from announcing their “views on disputed legal issues,” making 

“pledges” or “commitments” about cases, engaging in partisan political activities and 

directly soliciting campaign contributions (see e.g., Briffault 2004; Long 2001).  It was 

the “announce clause” that came before the U.S Supreme Court in 2002 in Republican 

Party of Minnesota v. White.14  A narrow majority of the Court found that this particular 

stipulation in Minnesota’s code violated judicial candidates’ freedom of speech, leading 

other states to review and revise their codes (Caufield 2005; Dimino 2003).  

Consequently, the codes of conduct in states holding judicial elections now exhibit 

variation in the restrictiveness of specific provisions, a fact which may be altering the 

tone of judicial campaigns in some states (see Caufield 2007). 

Campaign Money and the Effects of Reform 
 
 Although there have been few studies of independent expenditures in any type of 

election, the well-developed literature concerning candidate fundraising and spending is 

instructive.  From this literature, we have an understanding of the motivations for 

potential supporters in considering whether to make a contribution.  We also have an idea 

                                                 
14 536 U.S. 765 (2002) 
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of the effects that campaign money can have on election outcomes and why certain types 

of candidates are particularly adept at raising funds.  We know relatively little about the 

effects of campaign regulation, however; the few studies that have been conducted have 

generally been inconclusive.  This suggests either that further research needs to be done 

in this area, or that campaign regulations have had no systematic effect on campaign 

spending. 

 Aside from the funds from political parties and a candidate’s own pocket, money 

enters a campaign because some individual or group decides to contribute or spend it.  In 

doing so, groups like PACs must be motivated by some expectation of a policy advantage 

if the candidate is elected.  This does not mean that a PAC is looking to “buy votes,” 

however; campaign support may come as a reward for past support or as a way of gaining 

access to elected officials in order to lobby legislators directly (Herndon 1982).  Gopoian 

(1984) identifies four motivations for PACs, including this concept of access, as well as 

two others that are based on the candidate’s views: Depending on the PAC’s goals, they 

may choose to (1) contribute to candidates who are supportive of their narrow issue 

interests, regardless of their other views, or they may take a broader approach and (2) 

contribute to candidates who share a common ideological or partisan background.  The 

common theme in this literature is that groups must have some knowledge of a 

candidate’s position on one or more issues before they will make an effort to support a 

campaign.  In addition to these considerations, PACs are aware of the political culture 

within a state and are less likely to contribute when they expect that their contributions 

will make little impact on electoral or policy outcomes.  As a result, contributions are 
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higher, on average, in states with high levels of partisan competition as compared to 

states where one party is electorally dominant (see e.g., Cassie and Thompson 1998). 

 Campaign money is certainly important to candidates and, while it is an 

oversimplification to say that campaign spending dictates election outcomes, it clearly 

has a strong influence on voting.  In the vast majority of elections, the candidate who 

raises or spends the most campaign funds will also win the election (e.g., Abramowitz 

1991; Gierzynski and Breaux 1996; Jacobson 1978).  Of course, this does not mean that 

the spending caused the candidate to win, as stronger candidates tend to raise more 

campaign funds, including “quality” challengers (see e.g., Bond, Covington, and Fleisher 

1985; Van Dunk 1997).  Incumbents tend to attract higher levels of contributions and are 

also very likely to be reelected.  The lack of an incumbent is important as well, since 

open seat candidates typically raise more than challengers to incumbents (e.g., 

Abramowitz 1991; Krasno, Green, and Cowden 1994).  These results have generally held 

in regard to judicial elections.  Bonneau (2005, 2007) finds that candidates who raise the 

most also tend to win their races and win with higher percentages of the vote.  Moreover, 

the candidates who are most successful in raising campaign funds are usually incumbents 

or quality challengers (Bonneau 2007).  Once again, judicial elections appear to closely 

resemble congressional and state legislative races. 

 The paradox of campaign finance reform is that the costs of elections have 

continued to increase even as restrictions have tightened through the years.  Part of the 

reason for this may be the “hydraulic theory” of campaign finance.  According to this 

metaphor, money in politics is like water and will find its way around whatever obstacles 
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are put in its path until it can again flow freely into the system (Boatright et al. 2006, 

112).  The experience of recent years, with the rise of 527 organizations after the passage 

of BCRA, suggests that this may be valid.  Previous experiences with campaign finance 

reform have also resulted in the opening of new loopholes, most notably with the 

emergence of issue ads after the FEC defined electioneering communications for 

independent expenditures and the reliance on soft money after the prohibitions and 

limitations of the FECA amendments came into force (Farrar-Myers and Dwyre 2008).  

Hogan (2005) finds evidence of this effect in state legislative races, with PACs 

diversifying their electioneering activities in the face of contribution limits. 

 Accordingly, the few studies that have attempted to draw a direct link between 

specific reforms and changing patterns of campaign spending have found limited 

evidence to support any relationship.  Contribution limits, the most frequently-studied 

reform, have only marginal effects on the total funds raised by incumbents, though this 

does not make elections any more competitive overall (see e.g., Eom and Gross 2006; 

Gross, Goidel, and Shields 2002; Hogan 2000).  Contribution limits do seem to influence 

attitudes toward electoral politics, however; both candidate recruitment and voter efficacy 

are enhanced when contributions are limited (Hamm and Hogan 2008; Primo and Milyo 

2006). 

 In regard to independent expenditures, the literature has been almost completely 

silent.  Unlike contributions to candidates, independent expenditures are not consistently 

reported across the states, so this is not especially surprising.  Still, scholars (e.g., 

Alexander 1991, 81; Hogan 2005), public officials (e.g., Camden 2001; George 1994; 



 

 

34

 

Maier 1996)  and observers in the media (Garber 2006; Modie 2006) have referenced the 

assumed link between contribution limits and increased independent spending.  In 

examining independent expenditures in judicial elections in this dissertation, I argue that 

certain campaign regulations encourage independent spending in this fashion. 

Outline of the Dissertation 
 

Having reviewed the history of and political science literature regarding judicial 

elections and election reform, it is clear that we are missing an important part of this 

story.  It appears that independent expenditures have played an increasingly large role in 

judicial elections in the last ten years, yet there has been no systematic study of this type 

of campaign money beyond reports of watchdog reform groups (e.g., Sample, Skaggs, 

Blitzer, and Casey 2010).  While informative, these reports do not provide answers to the 

most important empirical questions in relation to independent expenditures.  We do not 

know how prevalent independent expenditures are, nor whether they occur in all states 

that hold judicial elections or in just a few.  In the aftermath of Citizens United, a number 

of proposals were made to further regulate campaign finance in order to restrain the 

growth of campaign spending and independent expenditures in particular, though we do 

not know whether any of these laws have had their intended effects in states where they 

have already been enacted.  I argue that some campaign regulations, namely contribution 

limits and codes of judicial conduct, have had the unintended effect of encouraging 

independent spending.     

 In order to understand the aggregate patterns of independent spending, we must 

have a theoretical understanding of the individual decision that a group makes to 
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participate.  In the following chapter I outline a theory of independent spending from the 

group’s perspective.  I argue that groups will only expend resources to support a judicial 

candidate when they have enough information to predict that they will be supportive of 

their goals on the bench.  Groups will also be inclined to participate when the electoral 

context is favorable to their candidate and when the institutional of power of the court is 

especially strong.  Independent expenditures require a larger investment, however, so the 

decision to participate independently is distinct.  Groups may choose to do so when 

supporting an inexperienced candidate, but this decision should be shaped largely by 

campaign regulations imposed on state judicial candidates.  The theoretical approach 

described in this chapter motivates the hypotheses and analyses presented in the 

remainder of the dissertation. 

In Chapter 3 I explain the data that are the foundation for the analyses of this 

dissertation.  I describe existing sources of data before describing in detail the data 

collection process I followed in building a dataset of independent expenditures in races 

for the state supreme courts.  To be consistent, I relied on official campaign disclosure 

reports and the recommendations of officials in state agencies responsible for disclosure 

to catalogue the levels of independent spending in these elections.   

In Chapter 4 I examine four states in short cases studies to better understand the 

causal relationships suggested by the theory, with a focus on the effects of specific 

election and campaign regulations.  Wisconsin and Washington both exhibit high levels 

of independent expenditures, despite some of the most restrictive campaign finance laws 

in the country, while Illinois has similarly high levels of independent spending with 
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relatively few restrictions.  I also consider Alabama, a state with few restrictions, low 

levels of independent spending, but the highest levels of candidates’ contributions in the 

country.  In each state I find that certain institutional structures and campaign regulations 

shape the states’ experiences with independent expenditures and campaign money in 

judicial elections generally.  In addition to contribution limits, these reforms include 

seemingly-innocuous policies that may have an unexpectedly strong influence, (for 

example, policies regarding the timing of elections and the appointment of interim trial 

court judges). 

In Chapter 5, I assess the prevalence of independent expenditures nationwide and 

the factors that are associated with higher levels of independent spending.  I find that 

independent expenditures are not necessarily as widespread as usually thought, but are 

concentrated among a handful of candidates in only a few states.  Based on the aggregate 

data, groups’ decisions to engage in independent expenditures appear to be based on both 

candidate- and state-level factors.  I also find additional support for my argument that 

contribution limits may encourage higher levels of independent spending.   

In Chapter 6, I take a closer look at the regulations in place in the twenty-two 

states that hold elections for the state court of last resort.  Using the independent 

expenditure data, as well as data on contributions to candidates and television advertising, 

I examine the effects of contribution limits, codes of judicial conduct and disclosure 

requirements for independent expenditures.  I find further support for my argument that 

contribution limits drive campaign money from candidates campaigns to independent 

expenditures.  Certain components of the codes of conduct have a similar effect.  The 
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results of the cross-state analyses indicate that these policies that are intended, on some 

level, to reduce the role of campaign money in judicial elections, may instead be 

responsible for increased costs as a result of independent expenditures. 

Finally, I offer concluding thoughts in Chapter 6, recounting the findings and 

relating this study to the larger literatures on judicial elections, campaign finance and 

electoral reform.  In doing so, I consider recent elections in light of these findings and 

consider the future of judicial elections, as well as the future development of this area of 

research. 
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CHAPTER 2: A THEORY OF INDEPENDENT SPENDING IN JUDICIAL 
ELECTIONS 

 
After electing judges for a century or more, a number of states began to 

experience increasingly costly judicial elections by the end of the 1990s.  The first signs 

of change were rising levels of contributions to candidates and the first television 

advertisements on behalf of judicial campaigns in a small number of states.  As 

fundraising and advertising became more commonplace for supreme court candidates and 

spread to more states, groups, including corporations, unions and political action 

committees (PACs) took notice.  Soon, these groups were independently producing and 

paying for advertisements, as well as phone-banking services and direct mail campaigns.  

Critics argue that these groups are fundamentally changing the tone of judicial elections 

and threatening the legitimacy of the courts.  While awareness of independent 

expenditures is increasing, our understanding of this unique form of campaign support is 

underdeveloped. 

To understand independent expenditures we must do more than tally the totals for 

each candidate because these numbers do not provide any insight into the theoretical 

underpinnings of independent spending.  While this project is a study of aggregate 

independent spending in each state election cycle, the decision to engage in an 

independent expenditure is an individual choice, not a collective one.  Certain factors 

should shape a state’s experience with independent spending, but that is because these 

factors are influencing individuals and groups within the state who are deciding how best 

to express their political support. 
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To that end, I present in this chapter a theoretical framework for understanding a 

group’s decision to participate in judicial elections with independent expenditures, 

shifting away from the candidate-centered explanations of campaign fundraising 

prevalent in the literature.15  I develop this theoretical approach from the related 

literatures of candidate spending and interest group participation in judicial and non-

judicial elections.  I begin by identifying the goals of potential campaign supporters that 

should motivate their active participation in an election.  The distinctions between the 

goals in supporting judicial and non-judicial candidates are central to this discussion.  

Having established the factors that should encourage campaign support, I then consider 

the decision to spend independently, as opposed to making a campaign contribution.  I 

argue that direct campaign contributions should be favored in nearly all situations, though 

I describe the circumstances in which this may not be the case.  Finally, I consider the 

effect of campaign regulations on this decision, both generally and specifically in regard 

to the most common regulations in judicial elections.  This theoretical discussion 

motivates the hypotheses and analyses of the remainder of the dissertation and provides 

guidance for understanding both aggregate patterns of independent spending and the 

individual decision to participate in this way. 

The Decision to Support a Judicial Candidate 
 
 Considering the nature of state courts as political institutions, it is not surprising 

that groups have become more involved in judicial elections, particularly for seats on the 

                                                 
15 I will use the term “group” in this chapter to designate any individual or group external to a candidate’s 
campaign and political parties.  This includes PACs, interest groups, corporations, labor unions and private 
citizens unaffiliated with a campaign. 
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state courts of last resort, in the last twenty years.  Unlike legislators or executive 

officials, who serve two or four-year terms, judges and justices are typically elected to 

their positions for six to twelve years, depending on the state.  The luxury of such long 

terms is that a judge will be able to influence state policy for an extended period of time, 

through multiple election cycles, whereas a legislator in some states must almost 

perpetually raise campaign funds and plan for their reelection.  The small size of state 

supreme courts provides another incentive to groups since a supportive vote on a court of 

five, seven or nine justices is more likely to be pivotal than a single vote in a legislature 

with dozens of members.16  The power of each justice is further highlighted when the 

constitutionality of major laws is decided in a narrow majority opinion.  The supreme 

court takes on added significance due to its position in the judicial hierarchy; the chief 

justice is the symbolic head of the state court system and usually has a role in setting 

policies for lower courts (Langer et al. 2003).  The increasingly central role of state 

courts in policy debates, as well as the relative impact a single justice may have, makes 

supporting a judicial candidate an attractive option for groups. 

 Nonetheless, individuals and groups, as rational actors, will only become 

campaign supporters when doing so will help them to achieve their goals.  The legislative 

literature is instructive, though some goals associated with electing legislators or 

executives are not applicable to judicial elections.  A group supporting a legislative 

candidate’s campaign may not be “buying” their vote, but it is nonetheless motivated by 

                                                 
16 The majority of states have seven justices on their highest court of appeals and the average nationwide is 
6.52 justices per court.  The largest legislative body is New Hampshire’s 400-seat lower house and the 
average size of a legislative chamber is 74.57 members. 
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some expected policy reward.  It may be that the group is rewarding an incumbent for 

previous support, knowing that they will be likely to continue to be a favorable vote in 

the future.  Groups may also be seeking access to elected officials at a later date.  While 

the campaign support does not necessarily guarantee a legislator’s vote, it does provide 

the group an avenue to influence individual legislators when an issue of importance to the 

group is on the agenda (Gopoian 1984; Herndon 1982). 

 In contrast, groups cannot expect to benefit in the same ways from supporting a 

candidate for judicial office due to the role of a judge as an (ideally) impartial arbiter of 

the law.  Judicial candidates cannot guarantee any particular action to campaign 

supporters, as doing so would be a blatant violation of judicial ethics.  Most states 

discourage judicial candidates from interacting directly with campaign supporters for this 

reason; some states even advise judicial campaigns to keep donor lists secret from the 

candidate so there is no suspicion of inappropriate influence.17  If anything, supporting a 

candidate can inhibit a group’s position because excessive support would leave the judge 

vulnerable to a Caperton-based challenge seeking to force the judge’s recusal from the 

case.  Since groups cannot directly lobby judges, and judges cannot promise to decide a 

case in a certain way, the only motivation for supporting a judicial campaign is based on 

the expectation that the candidate will be broadly supportive of the group’s legal agenda 

as a judge.   

                                                 
17 Idaho requires this explicitly in the judicial code of conduct.  Other states list the only ways in which 
candidates are allowed to solicit campaign support.  A common stipulation allows candidates to do no more 
than sign a letter requesting support that has been written and produced by campaign staff without the 
candidate’s input. 
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Providing support to a judicial candidate may, therefore, be riskier than 

supporting a legislative candidate because information about a potential judge’s views is 

typically scarce (e.g., Dubois 1980; Sheldon and Lovrich 1983).  This is partially because 

judicial candidates are restricted in their campaign speech by judicial codes of conduct; 

whereas legislative candidates can make campaign promises and freely announce policy 

positions and commit to support specific bills, judicial candidates may only promise the 

“faithful and impartial performance of the duties of the office” if elected.18  Judicial 

candidates were granted greater freedom to announce their views in some states after the 

White decision, though the restrictions on campaign speech remain far stricter as 

compared to candidates for any other type of office. 

Without this campaign speech, groups must rely on other cues to evaluate whether 

the judicial candidate will be supportive of their agenda.  The simplest of these is the 

same for potential campaign supporters as it is for voters: the candidate’s party affiliation.  

Partisanship is a useful shortcut for groups seeking to assess a candidate’s broad 

philosophical or ideological perspective, even though it does not necessarily dictate a 

judge’s views on any specific issue.  In nonpartisan elections, however, even this 

information is unavailable.  Absent some indication of a candidate’s party affiliation, the 

only source of information is a candidate’s record as a judge.  Of course, it is only 

possible to evaluate a candidate’s record if she has been a judge at some point.  For 

challengers who have not previously served as a judge or in any partisan office, there 

simply may not be enough information to convince groups to support a candidate.  If a 

                                                 
18 This is the American Bar Association’s suggested language, which was adopted by most states with 
elected judiciaries verbatim (Hasen 2007). 
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group cannot perceive a clear difference between candidates, they will not be motivated 

to expend their limited resources in the race. 

 Even with sufficient information, groups will be encouraged or discouraged 

further by the larger political context.  A group will be unlikely to devote any effort to a 

candidate whose election seems impossible, no matter how much of an ally they are 

perceived to be.  This will be most common in states with low levels of partisan 

competition.  For example, Texas has not elected a Democrat to a statewide office since 

1998, a record that liberal-leaning groups cannot ignore.  In this situation, groups should 

focus their efforts on local races in which their support could be important in deciding the 

election.  Competition within an institution is also important; when the Court seems to be 

closely divided between parties or supporters and opponents of a group’s main issue, the 

election will take on special importance as it could tip the scales in favor of or against the 

group’s position in the near future.  To summarize, groups will be most motivated to 

support a judicial candidate when they perceive that a candidate shares their perspective 

broadly or on a narrower topic of importance to the group.  This motivation will be 

enhanced when the candidate is running in an competitive political environment for a seat 

on a closely-divided court. 

Contributions versus Independent Expenditures 
 
 In most studies, this discussion would end here because the focus is on 

contributions to candidates alone.  If independent expenditures are considered, they are 

typically treated as if they are identical to contributions made directly to candidate’s 
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campaigns.  Beyond the anecdotal and empirical evidence suggesting that this is not the 

case, the two types of campaign support are also theoretically distinct for several reasons. 

 First, groups must allocate more time and money to independent expenditures 

than would be necessary to make a contribution directly to a candidate’s campaign.   This 

is because independent spending is an active form of participation, whereas contributions 

may be made more passively.  If a group decides to make a contribution, their task is 

completed as soon as the check is deposited in the candidate’s campaign account.  If, 

however, they decide to engage independently, their task has only just begun.  Because 

they cannot coordinate with a candidate’s campaign, groups must take responsibility for 

the production of any advertising themselves.  This means that they must, at minimum, 

hire consultants to do the same kind of research that a candidate would to hone their 

message.  As a result, independent expenditures require a greater commitment of 

resources than a simple cash contribution. 

 Second, since independent expenditures require a larger investment of time and 

money than a direct contribution to a candidate, not all interested actors will be able to 

participate in this way.  Any individual or group seeking to make a direct contribution 

may do so, even if that contribution is as low as one dollar.  In contrast, independent 

expenditures require greater expense, no matter the mode of the support.  Even the less-

costly modes of participation, like direct mail campaigns, will not be an option for all 

supporters.  The most expensive expenditures, television and radio advertising, will be 

available to an even smaller subset of this group.  Thus, the sets of individuals with the 
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capacity to engage in each type of independent expenditure are distinct from the larger 

population of potential campaign supporters.   

 Third, candidates and groups do not spend resources on the same activities or 

advertisements.  When making a contribution, the group has no control over how the 

campaign spends it.  In judicial elections, candidates typically shy away from attack ads 

and negative campaigning, focusing instead on promotional ads on traditional judicial 

themes (like justice and impartiality).  Independent expenditures are entirely within the 

group’s control, so they have the power to set whatever tone they choose.  In practice, 

this should lead to different strategies and tone as a result of each type of campaign 

spending. 

 Groups should nearly always prefer to make direct contributions to candidates as 

it is a lower-cost activity than engaging in independent expenditures.  Even the least-

costly types of expenditures require some type of research or consulting, while the most 

expensive independent expenditure campaigns will include production costs for 

campaign ads and paid staff.  Since the candidate is already paying these costs, whether 

the group makes the expenditure or not, the result is that less is spent on communicating 

the message.  For example, a group with $50,000 can spend half their money on overhead 

and production costs, leaving $25,000 to purchase airtime, or they could contribute the 

money to a candidate whose campaign can purchase $50,000 worth of airtime for an ad 

that has already been produced.  In a state where multiple groups are independently 

supporting the same candidate, this system becomes quite inefficient, as compared to a 

state where money is pooled into the candidate’s campaign and all costs are centralized.  
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Groups should also prefer to make direct contributions because they can have a broader 

influence on actors in state government by contributing smaller amounts to a large group 

of candidates than they would by sinking all their resources into a an expensive 

independent expenditure campaign for a single candidate.   

 Still, there are some situations in which groups will prefer to pay these costs and 

engage independently.  Particularly in judicial elections, candidates may not have any 

previous experience running for office.  When supporting such a challenger in their first 

major campaign, a group may prefer to spend independently because they have more 

experience in running campaigns than the candidate.  Making a contribution may be a 

riskier prospect because the group will have less confidence in the candidate’s ability to 

spend the money effectively.  In this situation, the group would look to retain control 

over their campaign support to better aid their cause, encouraging them to spend 

independently. 

 Another unique feature of judicial elections, the code of judicial conduct, will also 

provide added incentives to spend independently.  Judicial candidates are uniquely 

constrained in their campaign speech, both formally by these legal rules and informally 

by norms that discourage negative campaigning.  Therefore, a candidate will spend their 

campaign funds on relatively conservative materials, like billboards and mailers 

emphasizing traditional values rather than specific issues.  Groups are not bound by any 

of these rules, meaning that their expenditures may contain messages that candidates are 

not allowed or not willing to express.   

The Effects of Reform 
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 The above discussion is only relevant in states where groups have the option to 

spend their resources independently or directly, by making large contributions to 

candidates’ campaigns.  This is not possible in many states.  Contribution limits have the 

most straightforward impact, though a number of other campaign regulations should also 

reshape groups’ strategies. 

 Contribution limits are, of course, the main way that states seek to shape 

campaign spending.  Corporations and unions are prohibited from making contributions 

in a number of states, meaning that independent expenditures are the only way for such 

groups to participate, (albeit through a corporate or union PAC).  Less-restrictive policies 

that allow limited contributions may have the same effect, however.  A PAC that decides 

to spend $100,000 to support a candidate in a state with a $1,000 limit on contributions 

has two options: contribute the maximum and retain the remainder for the future, or 

spend what they would have donated independently.  When a group is motivated to 

support a candidate, restrictions are unlikely to convince them to remain silent.  They will 

instead spend independently when faced with constraints, an expectation that conforms to 

the hydraulic theory of campaign finance reform.  Thus, a rise in independent 

expenditures is an unintended, but perhaps unavoidable consequence of contribution 

limits. 

 Other regulations should also influence a group’s decisions.  As stated above, the 

incentive for a group to engage in an independent expenditure campaign should be higher 

when candidates are restricted in their campaign speech.  Groups in these states know 

their contributions will go toward bland promotional advertisements about traditional 
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judicial themes, encouraging them to spend independently on negative or issue-based ads 

that have been shown to motivate citizens to vote in judicial elections (Hall and Bonneau 

2009).   

 Disclosure laws, or rather the lack thereof, can also motivate independent 

spending.  All states now require disclosure of all contributions made to candidates, but 

not all states require the same of independent spenders.  Even in those states that have 

such a requirement, groups may not be required to disclose any information other than 

the fact that a certain amount of money was paid to some provider of campaign materials.  

No candidates and possibly no contributors are linked to the expenditure.  This secrecy 

can be useful in avoiding Caperton-based challenges to an elected judge’s impartiality.  

By not requiring the same disclosure of independent spenders and candidates, states 

allow groups to avoid being publicly linked to a judge, increasing the incentive for 

independent spending as compared to direct contributions 

 Some less-common policies that do not involve campaign money may also 

encourage independent spending.  For example, the timing of elections can alter the 

election and the electorate.  Most judges are elected at the same time as other major state 

and federal officials, meaning that they are almost always a distant afterthought in the 

minds of voters, the media and political elites.  A few states choose to elect judges at 

different times, however, so judicial races are the most salient to these same entities 

during these election periods.  This can change the nature of the election, especially with 

respect to voter turnout (Dubois 1980, 45).  Examples include Pennsylvania’s odd-year 

judicial elections and Wisconsin’s April ballot for nonpartisan offices, including all 
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judgeships.  In these circumstances, more groups should consider supporting a candidate 

because the lack of other state or federal races means that the electorate will be smaller 

and more attentive to information about these typically down-ballot elections. 

 In summary, campaign regulations may serve as a catalyst for independent 

spending, potentially increasing the costs of elections.  Not all regulations will have the 

same effect, of course.  The effects of contribution limits should be most pronounced 

because they effectively force motivated groups to spend independently or remain silent 

during the election.  Other regulations, like those found in codes of judicial conduct, 

should have a more modest effect as they only enhance the incentive for independent 

spending.  In contrast, disclosure should discourage independent spending, to some 

extent, as proper disclosure of independent expenditures neutralizes the benefit of 

anonymity for independent spenders. 

 In the remainder of this dissertation I develop and test hypotheses from this theory 

of independent spending.  After describing the data collection process in the following 

chapter, I examine the experiences of four states in light of this theory in short case 

studies in Chapter 4.  In Chapter 5 I consider the broad factors that should encourage 

groups to spend independently, increasing aggregate levels of independent expenditures 

across all states.  In Chapter 6 I take a closer look at the effects of common campaign 

regulations based on the theoretical expectations for regulations presented in this chapter.  

Though these analyses are of aggregate behavior, they suggest that the individual 

theoretical approach presented here has some explanatory power with respect to 

independent expenditures in races for seats on state courts of last resort. 
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CHAPTER 3: CATALOGUING INDEPENDENT EXPENDITURES 
 

The study of campaign spending has undoubtedly been shaped by the availability 

of reliable data.  All candidates for Congress or the presidency are required to submit 

regular finance reports to the Federal Election Commission, so it is not surprising that the 

bulk of campaign finance research has focused solely on federal races.  As is typical for 

state politics research, collecting data regarding the financing of state candidates is 

fraught with challenges.  State disclosure requirements for political candidates have 

facilitated some of this research at the state level, particularly as groups like the National 

Institute on Money in State Politics have compiled and released extensive campaign 

finance databanks online. 

There is no such central source for independent expenditure data, however; as a 

result, the consideration of independent expenditures has been almost entirely absent 

from recent studies of state judicial elections.  The vast differences between states have 

further discouraged scholars from collecting these data.  Some states impose the same 

disclosure requirements on independent expenditures as they place on candidate 

expenditures, while other states do not make any attempt to collect such information.  

There is further variation among the states requiring disclosure as to the information that 

must be reported.  Even the definition of an independent expenditure is inconsistent 

between states; an independent expenditure in one state may be considered an in-kind 

contribution in a neighboring state.  

 To address these challenges, I rely on official state records of disclosed 

independent expenditures, where available, to determine the levels of independent 
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expenditures in recent races for seats on state supreme courts.  Communications with 

state officials in relevant agencies provided further information, which I discuss in some 

detail in this chapter.  I begin by considering existing data sources for information about 

candidate campaign fundraising as well as some independent expenditures.  I then 

explain my data collection process in detail, describing the choices I made and the issues 

I encountered in specific states.  After recounting a few interactions with state officials 

during the data collection process, I conclude with an overview of the data that are the 

foundation for the analyses of the remainder of the dissertation. 

Existing Data Sources 
 
 Scholars have not previously collected data on independent expenditures, though 

two other data sources have provided a great deal of information about campaign 

spending in judicial elections.  The most straightforward sources, the disclosure reports 

filed by political candidates with state agencies, have been compiled into a searchable 

online database by the National Institute on Money in State Politics (available from 

followthemoney.org).  This is an invaluable resource for learning about the patterns of 

campaign fundraising by political candidates themselves, though there are few resources 

available as yet regarding independent expenditures.   

The campaign fundraising data for candidates for seats on state courts of last 

resort reveal that some states can be characterized as having particularly costly elections.  

In Figure 3.1 we can see the total funds raised by all such candidates in each state 

between 1998 and 2008, while the average spent per candidate in each state is presented 

in Figure 3.2.  It is clear from the first graph that campaign fundraising in Alabama 
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dwarfs that of other states, with well over $40 million raised by all candidates during this 

period—almost twice the amount raised by candidates in the next most costly states, Ohio 

and Texas.  When the number of candidates is taken into consideration in Figure 3.2, 

however, Illinois leads all other states, with the average funds raised by a candidate for 

the state supreme court approaching $2 million.  In contrast, other states appear to have 

relatively low-cost elections.  This may not be surprising in some cases, like Idaho or 

North Dakota, but some larger states, notably Minnesota and Washington, appear to have 

unexpectedly inexpensive judicial campaigns based on these data.  Without an account of 

independent expenditures it is unclear whether this is indeed the case. 

 The only prominent attempt to account for independent expenditures in these 

elections has been the New Politics of Judicial Elections, a series of reports produced by 

three organizations.  The National Institute for Money in State Politics is one of these, 

along with the Brennan Center for Justice and the Justice at Stake Campaign.  It is 

important to note that these reports are hardly the product of passive observers, as the 

latter two organizations are notable and persistent opponents of judicial elections.  

Nonetheless, the reports have provided a great deal of information every two years for the 

last decade about the elections held during the previous cycle.  I make use of their data on 

television advertising in Chapter 6 as a comparison with the data I collected on 

independent expenditures generally.  Figure 3.3 illustrates the total amount of money that 

is believed to have been spent in these races within each state between 2000 and 2009.  

Once again, the same states are shown to national leaders in this type of campaign 
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spending.  In Chapter 6 I isolate the advertisements paid for independently, which is a 

small subset of this group. 

 These data on television advertising are certainly relevant to the questions I pose 

in this dissertation, but they are not ideal measures of independent expenditures for two 

reasons.  First, by focusing on television advertising alone, the reports’ authors ignore 

other common types of campaigning, like radio and print advertisements, billboards, 

phone banking and direct mail campaigns.  Direct mail, in particular is a low-cost form of 

advertising, meaning that it is a strategy available to a large range of groups, whereas 

only a small handful of groups within a state will have the resources to run an extended 

television campaign.  Second, the expenditures reported are not official accounts, but 

estimates based on the number of times an ad was reported to have been aired.  The 

variability in the cost of advertising, depending on when and where the ad was aired, 

introduces a great deal of non-systematic error into the estimate.  This means that the 

authors may be underestimating the amount spent on some ads or in some states and 

overestimating the costs in other cases.   

The Search for Independent Expenditures 
 
 While I make use of each of the aforementioned data sources in the following 

chapters, further information is necessary to fully understand the nature of independent 

spending in judicial elections.  To collect these data, I turned to state agencies responsible 

for collecting campaign disclosure information.  This can be an office within the 

secretary of state’s office or a separate entity (e.g. Georgia’s State Ethics Commission).  

Each state has a different procedure for cataloguing and releasing campaign finance data 
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to the public, with some posting electronic versions of the paper reports and others 

creating a searchable database of campaign finance data.   

 To be consistent across states, I deferred to each state’s definition of independent 

expenditure” by recording only those filings that were reported as such by the state 

agency.  This means that the state must have required separate disclosure of independent 

expenditures to be included in the data collection.  As I read through the disclosure 

reports, further issues led to the exclusion of specific states from the final dataset.  In the 

remainder of this section I identify the 22 states from which I sought campaign finance 

data, explain the way in which I recorded the expenditures, present further information 

gleaned from communications with officials in some states and discuss the states that 

were ultimately excluded from the data. 

Identifying and Classifying Relevant States 
 

In collecting these data, I focused solely on the 22 states that select justices of 

their highest court of appeals through contestable elections.  This excludes the twelve 

states that do not require any type of election for justices as well as a further sixteen 

which hold only retention elections.  A retention election is fundamentally different from 

a partisan or partisan election because the candidate is not running against a named 

opponent.  The only options for a voter in this type of election are to vote “yes” to retain 

the justice or “no” to vacate the seat and force a new appointment.  As a result, the only 

sources of campaign spending in a retention election are the candidate’s campaign on one 

side and groups acting independently to oppose the justice on the other.  This dynamic is 
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radically different from that of a partisan or nonpartisan election in which multiple named 

candidates appear on the ballot and compete with each other directly.   

I categorize the remaining 22 states into partisan and nonpartisan election states, 

which is not difficult in most cases.  Four states hold partisan elections with partisan 

primaries at all times and thirteen other states hold only nonpartisan elections with 

nonpartisan primaries.  In three other states (Illinois, New Mexico and Pennsylvania) 

justices are initially elected on a partisan ballot, but compete only in retention elections 

thereafter.  For the purposes of this project, only the initial election is relevant, so they 

are categorized as partisan election states.  Michigan and Ohio are more difficult cases as 

both hold nonpartisan general elections, though candidates are selected through partisan 

means.  In the case of Ohio, candidates seek the party’s nomination in a primary election, 

whereas the nomination in Michigan is decided at partisan conventions.  I argue that the 

key difference between these situations is that candidates in Ohio are, at some point, 

identified as members of a political party before voters, as opposed to candidates in 

Michigan who never have their partisan affiliation listed on a ballot.  Based on this, I 

classify Ohio as a partisan election state and Michigan as a nonpartisan election state.  

The full list of partisan and nonpartisan election states can be found in Table 3.1. 

Recording the Expenditures 
 

Having identified the states that would be considered in this project, I began 

collecting the data needed from disclosure reports and databases housed by relevant state 

agencies.  Two criteria were vital in determining whether candidates from a state would 

be included in the dataset: First, the state must have required that independent 
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expenditures be disclosed to the state in some fashion for this behavior to be traceable.  

Second, groups spending independently must be required to identify the candidate who 

was supported or opposed by the expenditure.  Without this information, it is not possible 

to tell whether an expenditure was made on behalf of a judicial candidate or another state 

candidate for an executive or legislative office.   

In reading the reports, I first compiled a database of all individuals and groups 

that reported independent expenditures in a judicial race.  These observations identified 

the candidate supported or opposed by the independent spender, the total cost of the 

expenditure and the purpose of the expenditure (e.g., radio advertising), where available.  

After collecting these data, I tallied the total spent on behalf of each candidate in a given 

election (including money spent opposing the candidate’s main challenger) and added 

this figure to a larger dataset encompassing all candidates for seats on state courts of last 

resort between 1998 and 2008.  This means that the observations analyzed in the 

statistical models in Chapters 5 and 6 are at the candidate level.  I chose to record all 

funds identified by the state as independent expenditures in the data, though some were 

excluded from the data used in these models.  This is again done to be consistent, as not 

all states allow for political parties to support or oppose a candidate independently, 

arguing that a party cannot be completely uncoordinated with a candidate running as a 

representative of that party.  Thus the final measure of interest is the total spent 

independently by all non-party individuals and groups on behalf of a particular candidate 

or in opposition to her main challenger. 

Contacting State Agencies 
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 Due to the vast differences in reporting procedures and state codes, I contacted 

each state agency responsible for campaign finance disclosure for information prior to the 

data collection.  In some states, the officials who responded to my email gave further 

instructions for finding and reading relevant reports.  For example, an official in the 

Michigan Department of State responded to further explain the statutory differences 

between the types of filings that are required to make sure that I was recording the right 

total.   These communications proved vital in Wisconsin, as an auditor at the state’s 

Government Accountability Board replied that the information I needed was not available 

online, but suggested two websites of advocacy groups that had searched the paper 

records to make these data available.  This was the only state included in the data for 

which I did not search the records myself based on the recommendation of the state 

official. 

In some cases, these interactions provided information that could not have been 

obtained from the reports and shed further light on the nature of independent spending 

within the state.  This was especially important in state where I did not find any records 

of independent expenditures during my record search.  These emails provided 

confirmation that no such expenditures were likely to have occurred in races for the state 

supreme court.  A response from Oregon is typical of this: 

“True independent expenditures are still required to be filed by paper and we do 
not scan these online. We do not get many per election and most of them are for 
individuals making an argument for or against a measure in the voter pamphlet. If 
I went back 20 years, I doubt I could find one for a judicial candidate.” 
 

I received responses from officials in four other states with no independent expenditures 

reported (Arkansas, Kentucky, North Dakota and Montana), confirming that my results 
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were not the result of a poor search or administrative issues.  For this reason, these five 

states were included in the data with all candidates recorded as having had no money 

spent independently on their behalf. 

 Occasionally, some of my expectations about independent expenditures were 

voiced by the state officials.  The following reply from a staff member of Washington’s 

Public Disclosure Commission suggests the same logic as the theoretical argument I 

developed in the previous chapter: 

“Washington State judicial campaigns were not subject to contribution limits 
before June 7, 2006.  (Chapter 348, 2006 Laws)  There would be much less 
independent activity before limits were enacted.” 

 
Excluded States 
 
 Even with these communications, not all states could be included in the data for 

one of several reasons.  Not all states require disclosure of independent expenditures, as 

was the case in Pennsylvania and also West Virginia prior to 2005.  Without a suggestion 

of an alternative reliable source for such data, these states could not be included.  In three 

other states (Alabama, Louisiana and New Mexico) it was unclear whether the lack of 

independent expenditures uncovered in my search was a true reflection of reality or a 

result of similarly unclear disclosure requirements.  Further investigation may provide 

more information about these states in the future so that they may eventually be included 

in further analyses.  The same can be said for Ohio, which requires disclosure of 

independent expenditures, but does not make these reports available online. 

 Other states were excluded because the disclosure form did not identify the 

candidate that was supported or opposed by the expenditure.  This is not required by state 
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officials in Georgia, Nevada or West Virginia, meaning that the expenditures I managed 

to uncover in these states may have been on behalf of any state candidate and not 

necessarily a judicial candidate.  Texas explicitly requires this information on its 

disclosure form, though the state does not seem to enforce this rule based on the records I 

viewed.  It may be possible to connect the groups that spent independently in these states 

with candidates they supported using other sources, like newspaper articles and press 

releases, but candidates in these states could not be included in the data at this time. 

Conclusion 
 

As a result of this data collection, I have information about the independent 

expenditures that benefitted 189 candidates in twelve states.19  These data are analyzed in 

further detail in the remainder of the dissertation, though a cursory look reveals some 

interesting information.  It is clear from the total independent expenditures reported, as 

presented in Figure 3.4, that three states have experienced the bulk of reported 

independent expenditures.  Illinois, Wisconsin and Washington have all seen millions of 

dollars spent independently to support or oppose candidates for the state court of last 

resort.  As indicated by the official in Washington, it is noticeable that there were few 

independent expenditures prior to 2006, which was the first year in which contribution 

limits were imposed on supporters of judicial candidates.  This suggests that the theory 

presented in the previous chapter regarding the effect of campaign regulations may have 

some merit, though a closer look is necessary.   

                                                 
19 This includes only candidates who faced an opponent, which eliminates a large number of candidates 
from the data.  All candidates from a thirteenth state, North Dakota, are excluded because all ran 
unopposed for reelection during this time period. 
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In the next chapter, I consider these three states, as well as Alabama, the national 

leader in candidate campaign spending, to better understand the potential causes of these 

patterns of independent expenditures.  These cases provide guidance for the broader 

analyses presented in Chapters 5 and 6. 
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Figure 3.1: Total funds raised by all candidates by state, 1998-2008 
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Figure 3.2: Average funds raised by all candidates by state, 1998-2008 
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Table 3.1: States categorized by type of election 
Partisan Nonpartisan

Alabama Arkansas
Illinois Georgia

Louisiana Idaho
New Mexico Kentucky

*Ohio *Michigan
Pennsylvania Minnesota

Texas Mississippi
West Virginia Montana

Nevada
North Carolina
North Dakota

Oregon
Washington
Wisconsin  
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Figure 3.3: Total funds spent on television advertising by state, 2000-2009 
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Figure 3.4: Total independent expenditures by state 
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CHAPTER 4: INDEPENDENT EXPENDITURES IN FOUR NOTABLE STATES 
 

Judicial elections have undoubtedly become more expensive, on average, in the 

last ten years, though it is clear that this trend is not occurring in all states that hold 

elections for the state’s highest court.  While candidates in some states, like Alabama and 

Illinois, are expected to raise hundreds of thousands, if not millions, of dollars to run for a 

seat, candidates in other states, like Arkansas and North Dakota, rarely spend much on 

their elections or even face serious opposition.  It is apparent that the same can be said of 

independent expenditures, as only a handful of states have experienced especially high 

levels of independent spending in recent judicial races.  The cause of these patterns in 

campaign spending remain unclear, however. 

In the theoretical argument presented in Chapter 2, I argue that groups are 

influenced by campaign regulations in deciding whether to support a judicial candidate 

with independent expenditures.  Anecdotal evidence suggests that there may be merit to 

this argument, though it is necessary to take a closer look at the causal mechanisms at 

work in the states that have seen the highest levels of independent spending.  Examining 

these outlying states in greater detail can provide insight into the legal, intuitional and 

political differences that make these states’ experiences with judicial elections unique.  

Information gleaned from these cases should also sharpen the broader analyses presented 

in later chapters. 

In addition, the case-study approach allows me to examine a wider range of 

explanations than would otherwise be possible in a statistical model.  To this point, I have 

discussed only the most common types of campaign regulations, especially contribution 
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limits and disclosure laws.  “Campaign regulation” is a broad term, however, 

encompassing a wide range of policies that may not be common across states.  It is 

possible that these more unique facets of judicial elections may be contributing in these 

states to the high levels of independent expenditures observed. 

In this chapter, consider the effects of regulations in four states: Washington, 

Wisconsin, Illinois and Alabama.  Each of the states examined here has had a different 

experience with reform, though they all have had extraordinarily expensive elections for 

their state supreme court in the last ten years.  Two states, Washington and Wisconsin, 

are known for their progressive approaches to elections that result in strict regulations for 

their nonpartisan judicial elections.  Two other states, Illinois and Alabama, have made 

few efforts to regulate state elections beyond requiring disclosure from candidates.  

Illinois has seen high activity from independent spenders, while Alabama’s infamously 

expensive elections appear to have attracted surprisingly few independent expenditures.  

In examining these cases, we can better understand why three of the four have attracted 

such high levels of independent spending and whether this is, as I argue, an unintended 

consequence of reform. 

Washington: The Downside of Contribution Limits 
 
 Like other states that joined the Union in the late nineteenth century, Washington 

has been influenced by the ideas of the progressive movement and the resulting culture of 

direct democracy has led to some of the most comprehensive campaign regulation in the 

country (see e.g., Cook 1992; Long. 2004).  The strict disclosure regime, in particular, 

has gained national attention for providing the public and media with extensive data from 
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contemporary and historical election cycles that illustrate the changes in campaign 

finance in the last twenty years.  These changes culminated in shattered spending records 

in the 2006 election cycle, though it is unclear whether this experience with independent 

expenditures in judicial races was an anomaly or part of a larger trend. 

 The decision to elect judges was a natural one for Washington, not only because 

all other states that had entered the Union since 1850 had opted for elected judiciaries, 

but also because of its experience prior to statehood.  During the territorial period, judges 

in Washington were federal officials appointed by the President and sent west, with little, 

if any, knowledge of the area or its people.  The people resented this and viewed elections 

as an essential tool to remain in control over all branches of the new state government 

(Sheldon 1992).  Political parties initially nominated candidates in judicial elections, but 

this was changed by a 1912 constitutional amendment establishing nonpartisan elections 

for all judicial offices in the state.  Since then, the nine justices of the Washington 

Supreme Court have been elected to staggered six-year terms, with three seats appearing 

on the primary ballot every two years.  If no candidate receives a majority during the 

primary, the top two candidates appear in a runoff in the general election (May 2004). 

 Washington has adopted a number of innovative policies regarding elections, 

largely as a result of its direct democracy procedures.  Some changes have been obvious 

to voters, such as the 1934 initiative that led to the “blanket primary” system in which all 

voters may vote for candidates of any party during a primary election (see e.g., Appleton 

and Grosse 2004).  The effects of other changes have been more subtle, though no less 

influential.  One such reform that has had a profound effect on Washington politics is the 
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creation of the Public Disclosure Commission (PDC), an independent agency with 

oversight of campaign finance, via a citizen initiative in 1972.  Though it faces the same 

budgetary issues as all state agencies, the PDC maintains a relatively large staff, 

compared to similar offices nationwide, and an active public agenda (Appleton and 

Grosse 2004; Malbin and Gais 1998).  The PDC publishes exhaustive reports 

summarizing campaign spending after each election, has a relationship with the press, 

and makes recommendations to other state actors regarding state policies regulating 

campaigns (e.g., McGann 2006).  For all of these reasons, Washington has been 

recognized as a national leader in disclosure and a model for other state agencies.20 

 The work of the PDC has been complicated in recent years by additional 

regulations, notably the laws resulting from Initiative 134 in 1992, which imposed 

contribution limits on donors to legislative and executive campaigns.  Even before the 

explosion of independent spending in these elections in 2004, legislators and members of 

the PDC publicly blamed these limits for the rise of independent expenditures in these 

races (see e.g., Camden 2001; George 1994; Maier 1996).  The 2004 gubernatorial 

election was one of the closest in American history, coming after a record-setting total of 

almost eight million dollars in independent expenditures.  After this election, a new law 

was passed at the urging of the PDC to close the loophole regarding issue advertising, or 

ads that do not expressly advocate a vote for or against a candidate.  As a result, the 

money spent must be disclosed as an “electioneering communication” and is categorized 

                                                 
20 Several national groups, including the Center for Public Integrity and the Campaign Disclosure Project, 
have singled-out Washington and the PDC for both the stringency and enforcement of disclosure 
requirements (see e.g., Russell 2004). 
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with independent expenditures.  Due to the inclusion of issue ads, and the high-profile 

rematch of the 2004 gubernatorial candidates, independent spending peaked in 2008 with 

almost $25 million spent on all state races.21  In between these two record-setting 

elections, 2006 saw the most expensive races for the Washington Supreme Court in the 

state’s history. 

Spending in Races for the Washington Supreme Court 
 
 Independent spending in judicial elections lagged behind races for other offices, 

partially because judicial candidates were not subject to contribution limits until 2006.  In 

earlier years, spending in races for the state supreme court was typically low, and citizens 

relied on voter pamphlets and name recognition in deciding whether and for whom to 

vote (Sheldon and Lovrich 1983; Sheldon and Maule 1997).22  This began to change in 

2002 and 2004 when attorney Jim Johnson was supported with several large 

contributions, notably from the Building Industry Association of Washington (BIAW).  

These contributions, which totaled almost $250,000 from the BIAW alone, led the 

legislature to enact the first contribution limits for judicial candidates in 2005 (Vogel 

2005). 

 When contribution limits were extended to include judicial candidates, critics 

correctly predicted a burst of independent spending in races for the Washington Supreme 

Court, though the impact on contributions to candidates was minimal (Garber 2006; 

                                                 
21 Information about PDC policies and spending in non-judicial elections was obtained from the PDC 
website (http://www.pdc.wa.gov). 
22 The 1990 election of Justice Charles W. Johnson is often cited as evidence of the influence of name 
recognition.  Johnson defeated the sitting chief justice, with almost no campaigning, at least in part because 
he shared the name of both a prominent Seattle-area judge and an evening news anchor on the only local 
station aired statewide (Sheldon 1992). 
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Modie 2006).  In the 2006 elections, every television advertisement aired in the three 

races for the high court was paid for independently, while no candidate raised more than 

half a million dollars for their campaign (Sample, Jones, and Weiss 2007).  The marquee 

race was the challenge to then-Chief Justice Gerry Alexander, who was running for his 

final term.  Over two million dollars was spent independently in this race alone, which 

was decided in the September primary.  All told, these groups spent over $3.2 million in 

the three races decided in 2006, whereas all independent spending in the previous ten 

years totaled less than $100,000.23   

 Despite this burst of independent spending in 2006, it remains unclear if the 

elections were a one-time event or the start of a trend in Washington’s judicial elections.  

Contributions and independent expenditures in judicial races dropped off considerably in 

2008, with all three elections for the state supreme court decided during the primary with 

little fanfare.24  There are several likely explanations for this.  First, the 

uncharacteristically negative tone of the 2006 elections may have discouraged the 

strongest challengers from running (Callaghan 2008).  Second, the groups active in the 

2006 elections, including the BIAW, were heavily engaged in the gubernatorial election, 

which was concurrent with the judicial races (Mulady 2008).   Finally, and perhaps most 

important, the groups may not have been willing to spend as freely in 2008 because their 

earlier efforts brought such little success.  All three incumbents were reelected by 

comfortable margins in 2006, even as the justices were outspent by their opponents by as 
                                                 
23 All data on independent expenditures and candidate spending in this chapter are drawn from the datasets 
described in the previous chapter, as well as the online database maintained by the National Institute on 
Money in State Politics (www.followthemoney.org) 
24 Though the data from the 2010 elections are not included in the analyses in this dissertation, it is clear 
that the amount spent independently was nowhere near the record set in 2006. 
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much as a 5-to-1 margin.25  Considering these circumstances, it is not surprising that the 

spending of 2006 in judicial races was not matched two years later, though it is unclear 

whether groups will be willing to invest again in the future under a different set of 

circumstances. 

Wisconsin: A Tradition of Regulation 
 
 Like Washington, Wisconsin has strong roots in the nineteenth-century 

progressive movement, an influence that remains evident in many aspects of state 

government.  With this historical tradition of transparency, campaign reform, and issue-

based campaigns rather than partisan machine politics, we would not expect Wisconsin’s 

judicial elections to be especially notable in terms of cost or tone (Fowler 2008; Jacob 

1966).  This was indeed the case for most of the state’s history, but judicial elections have 

undergone a dramatic change in the last five years, placing Wisconsin at the forefront of 

the debate over independent spending and the courts. 

 Even before the progressive movement gained national prominence in the 1890s, 

Wisconsin embraced what would become some of the key components of the movement 

designed to give voters a great deal of influence in government.  Voters were given the 

power to elect members of all three branches of state government and a large number of 

local officials, as well as the ability to recall any of these officials in the middle of their 

term (Conant 2006).  As a result of this tradition, a culture has developed in the state that 

values voter participation, transparency in government and campaigns that are focused on 

                                                 
25 This was blamed, in part, on the media and the PDC, as the majority of news stories about the races 
included the costs of the expenditures, making the advertisements themselves a campaign issue for voters 
(Wiggins 2007). 
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issues rather than political parties or personalities (see e.g., Elazar 1984; Ladinsky and 

Silver 1967).  This culture is evident in practice, as voters in Wisconsin have consistently 

participated in electoral politics at rates well above the national average (Conant 2006).  

The emphasis on transparency and ethics in electoral politics has also made 

Wisconsin a national leader in campaign regulation, particularly in regard to political 

parties and judicial elections.  Judges have been elected on nonpartisan ballots since 

Wisconsin gained statehood in 1848 and involvement from political parties in such 

elections has been strongly discouraged (Fowler 2008).  A range of other election policies 

have further weakened the power of parties to control elections.  At the local level, all 

municipal offices are nonpartisan to prevent the development of local party machines.  

The power of political parties was weakened even in partisan races with the early 

establishment of an open primary system, allowing citizens to vote in any party’s 

primary, regardless of their registration (Conant 2006).  Regarding candidates’ 

campaigns, the state was also an early adopter of disclosure laws and contribution limits 

at the turn of the twentieth century, as well as a code of conduct for judges and judicial 

candidates.  To further isolate judicial elections from other state races, all state judges and 

other nonpartisan officials are elected on a separate ballot in April to distance them from 

partisan races for the legislature and executive held in November (Conant 2006; Williams 

and Ditslear 2007).   

 The result of these regulations was decades of largely uninteresting races for all 

levels of the state court system, an arrangement that was facilitated by relative strength of 

the political parties (see e.g., Jacob 1966).  The birthplace of the Republican Party was, 
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purportedly, at a county convention in Ripon, Wisconsin in 1854 and the party soon 

became dominant in state politics.  By the turn of the twentieth century the Democrats 

were unable to compete in most races and the most important political divide was 

between the “stalwart” and progressive wings of the Republican Party (Fowler 2008).  

The progressive faction took control during this period and the Wisconsin Supreme Court 

proved more receptive to progressive policies than their federal counterparts.  While the 

U.S. Supreme Court was invalidating a series of reforms supported by progressives under 

the doctrine of substantive due process, the Wisconsin Supreme Court let most similar 

legislation stand, preferring to remain on the sidelines of the policy arena except to “curb 

the most serious excesses created by reform” (Wisconsin Chief Justice John Winslow, 

quoted in Conant 2006). 

 Democrats found renewed political strength after World War II with the collapse 

of the Progressive Party, the party founded by liberal members of the state Republican 

Party in 1934.  By the 1980s and 1990s the era of one-party domination had given way to 

a period of seemingly perpetual divided government (Fowler 2008).  The state courts 

were increasingly pulled into policy disputes between the other branches of government 

as the legislature and governor clashed (Conant 2006).  Not coincidentally, judicial 

elections began to change during this period.  The surprisingly expensive reelection of 

veteran Chief Justice Shirley Abrahamson to a third ten-year term in 1999 may have 

seemed like an aberration at the time, but in hindsight was the harbinger of a period of 

great change in the way that Wisconsin selects its justices. 

Spending in Races for the Wisconsin Supreme Court 
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 The new century may have begun with little change in the tenor of judicial 

campaigns, but its first decade has ended with Wisconsin as a national leader in terms of 

the negativity, expense and influence of independent spending in races for the state 

supreme court.  The unexceptional reelections of four incumbent justices between 2000 

and 2005 and an open seat race in 2003 did little to portend the great changes that were to 

come. 

The first sign of this change came in 2007 with an open-seat race featuring Circuit 

Judge Annette Ziegler and attorney Linda Clifford.  Though nominally nonpartisan, 

Ziegler was supported by conservative-leaning groups and interests, while Clifford 

attracted support from more liberal entities.  Both candidates shattered fundraising 

records, collecting over a million dollars each for their respective campaigns.  Television 

advertising backed by independent support also flooded the airwaves for the first time, 

introducing Wisconsin voters to a handful of political action committees that would soon 

become familiar actors in these campaigns (Rutledge 2008).  The largest expenditure was 

the two million dollars spent in support of Ziegler by the Wisconsin Commerce and 

Manufacturers Association.  Ziegler also benefitted from approximately $400,000 in 

expenditures from the conservative Club for Growth, while Clifford received a similar 

level of support in the form of anti-Ziegler advertising courtesy of a PAC known as the 

Greater Wisconsin Committee.26  The tone of the individual ads was intensely negative, 

                                                 
26 It should be noted that these numbers are approximate figures because the exact expenditures were not 
disclosed to the state.  Wisconsin, like many states and the federal government, allows groups to run 
“issue” ads that do not expressly instruct the viewer to vote for or against a named candidate.  Groups use 
these ads to avoid disclosure requirements.  The data for Wisconsin used in the data for these analyses was 
not obtained from the state directly because the Government Accountability Board’s records are available 
only in paper prior to 2009.  A campaign auditor directed me to the Wisconsin Democracy Campaign, 
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with each candidate portrayed as corrupt, incompetent or an extremist threat to public 

safety (Rutledge 2008). 

Ziegler won the race by a large margin, leading to immediate speculation that the 

same groups behind her campaign would seek to oust recently-appointed Justice Louis 

Butler the following year to create a conservative majority on the high court (e.g., Marley 

2007).  This came to pass the following April when Circuit Judge Michael Gableman 

challenged Butler in what would be the most expensive judicial race in the country that 

year.  The candidates raised relatively little in direct contributions, with neither candidate 

spending more than half a million dollars on their campaign.  The same three groups 

active in 2007 emerged in full force, however, and spent close to four million dollars 

independently.  They were joined by other groups, notably the Wisconsin Education 

Association Council PAC on the left and the Coalition for America’s Families on the 

right, resulting in over $4.6 million in independent expenditures.  Gableman narrowly 

prevailed, making Butler the first incumbent justice to be defeated in Wisconsin in over 

forty years (Sample, Skaggs, Blitzer, and Casey 2010). 

The conservative-leaning groups remained mostly silent in the 2009 reelection of 

Chief Justice Abrahamson, but that did not stop the state legislature from passing a public 

financing plan for judicial candidates to combat this trend in campaign spending (Sample, 

Skaggs, Blitzer, and Casey 2010).  Of course, candidate spending was hardly notable in 

2008 and such a plan does little to counter the influence of independent spending.  The 

                                                                                                                                                 
which had collected these data for Supreme Court races.  These data include both independent expenditures 
reported to the state and estimated of spending on issue ads that go unreported.  It is likely that other states 
with few reported independent expenditures, particularly Michigan, have had a similar experience with 
issue ads (see e.g., Rutledge 2008), but such data are not available at this time. 
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most recent election, held on April 5, 2011, demonstrates the limited effectiveness of this 

plan.  The small margin of votes that separated Justice David Prosser and challenger 

JoAnne Kloppenburg was the result of a series of expensive independent ads run by the 

same few familiar groups, as well as out-of-state interests attracted by a protracted battle 

over collective bargaining rights in the Wisconsin legislature.  The most prominent ads in 

this race portrayed Prosser as a rubberstamp for the Republican governor and legislature, 

casting the nonpartisan race in an overtly partisan light (see e.g., Sandler 2011; Sandler 

and Marley 2011).  Clearly, the politicization of the Court’s work has attracted the 

attention of independent groups, particularly as it has been placed at the center of 

contentious policy debates.  These developments seem to run counter to the ideals 

embodied in Wisconsin politics for most of its history and present a puzzle for legislators 

and citizens seeking a return to an earlier era.27   

Illinois: Regional Division and Party Dominance 
 

At the state level, Illinois has exhibited strong party competition since the mid-

twentieth century, with voting patterns that often follow national trends; however, this 

obscures the vast regional differences that continue to define state politics today 

(Wiseman 2005).  The base of Democrats’ power has long been Cook County and 

neighboring counties encompassing the suburbs of Chicago, while Republicans have 

                                                 
27 An intriguing aspect of this story is that Wisconsin’s neighbor, Minnesota, has experienced none of the 
changes in judicial elections that have plagued other Midwestern states like Wisconsin, Michigan and 
Illinois.  Between 2000 and 2008 there were eleven races for the Minnesota Supreme Court and candidate 
fundraising in all races combined was less than one million dollars.  Independent expenditures have also 
been well-regulated and minimal in these races.  One explanation is that there have been few open seats in 
Minnesota, as judges and justices have retired before the end of their term to allow the governor to appoint 
a new justice prior to the election (see e.g., Elazar, Gray, and Spano 1999; Rutledge 2008).  It remains to be 
seen if this practice can preserve the “old-style” judicial elections for the long term. 
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dominated elections “downstate,” which is essentially the rest of the state.  One 

commonality between the regions is that local parties and party leaders have long held the 

keys to power in state and local government (see e.g., MacRae and Meldrum 1960; 

Nowlan, Gove, and Winkel 2010).  Each of these features is reflected in elections for the 

Illinois Supreme Court. 

 The divisions between metropolitan Chicago and downstate Illinois have shaped 

state politics for decades, as catalogued by scholars and journalists alike.  The structure of 

the court system reinforces these divisions and has only further intensified judicial 

elections (Nowlan, Gove, and Winkel 2010).  Judges on Illinois’ trial and intermediate 

appellate courts are elected from circuits and districts, which is a common feature for 

lower courts nationwide.  Less common, however, are districts for justices of the state 

supreme court.  Indeed, Illinois is one of only four state holding elections for the court of 

last resort that does not elect justices statewide.  Instead, the seven justices are elected 

from the five judicial districts, with three justices from Cook County’s First District.  The 

geographic basis for elections remains important after the justice has taken her seat, as 

she will have the power to appoint temporary judges to the lower courts within her 

district when a vacancy arises (Aspin and Hall. 1996). 

 The division into districts is also notable because local parties have historically 

exercised a great deal of power in regional politics, including judicial elections.  In past 

decades, it was the local party bosses that held the reins of power, with state parties 

playing a far smaller role than one might expect, though this power has begun to wane in 

some respects as candidates have made greater use of media and the internet to 
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communicate with voters (see e.g., Nowlan, Gove, and Winkel 2010; Schwartz 1994; 

Wiseman 2005).  Nonetheless, the effects of this arrangement have encouraged judicial 

candidates to campaign and coordinate with political parties to a greater extent than 

candidates in other states.  A survey of judges subject to retention elections revealed that 

active campaigning was quite rare nationwide, though a majority of respondents from 

Illinois reported campaign activity (Aspin and Hall. 1994).  In fact, 90 percent of all 

judges who actively campaigned for retention were Illinois judges.  The decision to 

campaign was shaped, in part, by the strength of local parties, as judges were more likely 

to campaign in districts where one party tended to dominate local elections (Aspin and 

Hall. 1996).  The implication is that elected judges have stronger ties to political parties 

as they work their way through the ranks of Illinois’ court system than their counterparts 

in other states. 

 This is hardly surprising considering the historical centralization of power in party 

leaders and a handful of public officials who cultivate support networks throughout their 

careers.  This was made possible because, until 2011, Illinois imposed no contribution 

limits whatsoever.  Thus, a candidate could freely dispense funds from her own campaign 

account to other candidates for state office (Redfield 2010).  Perhaps the best 

contemporary example of this behavior is Michael Madigan, who has served as Speaker 

of the Illinois House of Representatives for all but two years since 1983.  Madigan 

regularly donates money to other candidates not only directly through his campaign 

account, but also indirectly by earmarking funds from the state party (Nowlan, Gove, and 

Winkel 2010).  For this reason, fundraising in judicial elections is characterized by small 
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contributions from individuals and a few large transfers from state parties, political 

leaders and prominent political action committees (M. A. Nicholson and N. Nicholson 

1993; Nowlan, Gove, and Winkel 2010).  

Spending in Races for the Illinois Supreme Court 
 
 In Illinois, open seats are filled through partisan elections, while incumbent 

judges run for retention at the end of their term (ten years for justices).  To win retention, 

judges must obtain 60% of the vote, a higher threshold than in any other state in the 

country.  Since 2000, there have been two contested elections for the Illinois Supreme 

Court that attracted significant independent expenditures, as well as an extremely 

prominent retention in 2010.  Notably, none of these races were held in the First Judicial 

District located in Cook County.  In fact, the most expensive judicial race in American 

history was a race for the Fifth District seat on the Illinois Supreme Court, which is the 

southernmost district in the state.  In each of these races, we can see the influence of 

political parties and the effects of unlimited contributions. 

 A particularly competitive and expensive election was held in 2000 in the Third 

District, which includes Chicago’s southern suburbs and a large swath of north-central 

Illinois.  Republicans nominated a veteran state legislator, Carl Hawkinson, while 

Democrats chose Thomas L. Kilbride, an attorney who had no prior judicial experience.  

Both candidates spent over $800,000 on their campaign and were supported by 

independent expenditures.  Over two-thirds of Kilbride’s total was contributed by the 

state party, whereas Hawkinson relied on his legislative campaign account and a broad 
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range of interests for the bulk his campaign funds (Colindres 2000).28  Hawkinson 

benefitted from over $350,000 of independent expenditures, of which over $290,000 was 

spent by “Citizens for Jim Ryan” on campaign advertising.  Jim Ryan was the state 

attorney general at the time, preparing for a 2002 race for governor.  Kilbride narrowly 

won the seat, and Hawkinson went on to run for lieutenant governor on a ticket with Jim 

Ryan two years later, winning the primary with Ryan’s endorsement (Colindres 2002). 

 The state’s most infamous judicial election took place in 2004 in the Fifth District 

in southern Illinois.  The Fifth District had developed a reputation for large tort awards, 

particularly in medical malpractice cases, so this race became a battle between medical 

and business interests on one side, and trial lawyers and labor unions on the other 

(Nowlan, Gove, and Winkel 2010).29  At stake was not only the seat on the Supreme 

Court, but also the judges of the lower courts in the district that the new justice would 

have the power to appoint in the case of a vacancy.  Appellate judge Gordon Maag was 

the Democratic nominee and received the majority of his campaign funds from the state 

party.  His opponent, trial judge Lloyd Karmeier, was the beneficiary of large transfers 

from not only the state party, but also a number of political action committees 

representing the medical and business communities.  Each candidate benefitted from 

further independent support from these same sources, resulting in total expenditures of 

                                                 
28 It is important to note that expenditures by parties are not included in the analyses of Chapters 5 and 6 as 
not all states allow political parties to act as independent spenders on the basis they are too linked to the 
candidates to be truly independent.  For consistency, all expenditures by political parties were excluded, 
even if they were labeled as “independent” as is the case in Illinois. 
29 The most notable of these was a $10.1 billion judgment against tobacco company Philip Morris 
(Goldberg, Samis, Bender, and Weiss 2004). 
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over nine million dollars between the two candidates and their supporters.30  Karmeier 

won the election by a comfortable margin while Maag lost twice, falling short of the 60% 

threshold to retain his seat on the appellate court (Goodrich 2004). 

 The expense of the Karmeier-Maag race was unparalleled before or since, though 

Illinois has not had an open seat on its supreme court since then.  A recent retention 

election suggests that the record set in 2004 may soon be broken, however.  In 2010, 

Justice Kilbride completed his first ten-year term and sought retention in the Third 

District.  The same players from the earlier races reemerged to contest his retention, 

which became one of the most expensive single-candidate races in recent memory 

(Pallasch 2010).  In retention elections, all opposition is necessarily independent, since 

there is no opponent to which groups may contribute.  Kilbride, who became the chief 

justice just before the election, raised over two million dollars, the majority coming from 

state party coffers, while political action committees and others spent well over a million 

dollars opposing him.  In the end, Kilbride still won retention with 66 percent of the vote, 

though it is likely that the election will mark a turning point for the Illinois Supreme 

Court (Gramlich 2010).  Moving forward, the incentives for independent spending should 

only increase as the state imposes contribution limits on non-party donors for the first 

time in state history. 

Alabama: The Absence of Regulation 
 

                                                 
30 Some sources include these expenditures in the candidate’s fundraising totals, though they were reported 
to the state as independent expenditures.  With no limits on contributions until recently, it was not 
important to have a very clear distinction between the two, though this should change in the future once 
contribution limits come into force. 
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 A final state, Alabama, illustrates the issues that arise in the when campaign 

finance is almost completely unregulated.  Alabama requires disclosure for candidates, 

parties and PACs, and also limits contributions from corporations, but these few 

restrictions have not impeded the flow of money to state campaigns whatsoever.  As a 

result, elections for the Alabama Supreme Court are consistently the most costly in the 

country; however, the vast majority of these costs are paid for by the candidates 

themselves, rather than PACs and other independent groups.   

 Like most southern states, Alabama has a long history of electing judges, having 

selected local judges in partisan elections as early as 1850 (Martin 1994).  Of course, the 

partisan nature of judicial elections was largely irrelevant for much of the state’s history, 

since Democrats dominated state politics for more than a century after Reconstruction.  

During this period, county judges were powerful figures central to local politics, often 

viewed as the local ambassador to the state government.  Since the Democratic primary 

was the only competitive election in the state, candidates relied on these judges for 

endorsements and organization that is usually provided by political parties (Key 1949).  

The line between the judiciary and other branches of remains blurred today, with the 

emergence of former Chief Justice Roy Moore as a national conservative political figure 

and the 2010 effort to convince Chief Justice Sue Bell Cobb to run for governor (see e.g., 

Cotter 2010; Dean 2009).31 Considering this history, it is clear that the politicization of 

the state courts is not a recent phenomenon in Alabama.   

                                                 
31 Another chief justice, Howard Heflin, left the court after a single term, later winning three terms as a 
U.S. Senator. 
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 The high cost of elections is also not new to the state, as campaign regulations 

have always allowed candidates to raise large sums of campaign funds relatively 

unencumbered.  Alabama is one of a shrinking number of states that does not impose any 

limits on individual or PAC contributions to candidates.  There is a $500 limit on 

corporate contributions to candidates and PACs, but this has been interpreted so loosely 

that it is almost meaningless (Chandler and Hansen 2006; Rawls 2010).  According to a 

1989 opinion from the state attorney general’s office, the limit is $500 multiplied by the 

number of separate elections held in the state in a calendar year.  In 2006, there were 21 

elections, ranging from the general election for statewide officials to a municipal election 

for trustees of the Dunnavant Fire District, meaning that corporations could donate up to 

$10,500 to each PAC that year (Chandler and Hansen 2006).  Unsurprisingly, the number 

of PACs in Alabama has proliferated in recent years, specifically to allow corporations 

more avenues for making contributions. 

 Another feature of state law allows for this money contributed to PACs to flow 

freely to candidates, making most disclosure laws irrelevant as a consequence.  In 

addition to allowing unlimited contributions from PACs to candidates, Alabama permits 

PACs to transfer an unlimited amount of money to other PACs.  As a result, it becomes 

incredibly difficult to trace the money back to the original contributors once it has been 

funneled through several PACs and finally to a candidate’s campaign committee (see 

e.g., Rawls 2010; Scarritt 2002).  This practice, which has been called a legal money-

laundering scheme, allows candidates to distance themselves from potentially 

controversial donors while still receiving their contributions.  It has also been blamed for 
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Alabama’s costly judicial elections, though this is hardly a new development in the state 

(Chandler and Hansen 2006). 

Spending in Races for the Alabama Supreme Court 
 
 Judicial elections in Alabama, unlike in the other states examined in this chapter, 

have not undergone any dramatic transformations in the last ten years.  Candidates for the 

Alabama Supreme Court raise and spend more than they did previously, but this change 

has been incremental, as elections were relatively costly in the 1990s as well.  For 

example, the average funds raised by candidates in Alabama in 1994 was $584,026 and 

the national average in 2007-2008 for all candidates for a seat on a state court of last 

resort was $521,439 (data drawn from Sample, Skaggs, Blitzer, and Casey 2010).   

 While these costs have risen since the 1990s, there has been no corresponding 

flood of independent expenditures.  Even when groups choose to run ads independently, 

they account for a small percentage of the advertisements in a campaign.  The Justice at 

Stake data regarding television advertising described in the previous chapter reveal that 

over eighty percent of the money spent on television advertising in elections for the 

Alabama Supreme Court between 2000 and 2008 was spent directly by candidates’ 

campaign committees (see Goldberg, Holman, and Sanchez 2002; Goldberg, Samis, 

Bender, and Weiss 2004; Goldberg and Sanchez 2004; Sample, Jones, and Weiss 2007; 

Sample, Skaggs, Blitzer, and Casey 2010). 

 The obvious explanation for this is that groups do not spend independently 

because there is no need to do so.  When a group, even a corporation, chooses to 

participate in a judicial election, they can support the candidate indirectly by contributing 
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to a series of PACs, with the understanding that the PACs will forward the funds to like-

minded candidates.  This is not the ideal mode of participation for groups, however; when 

interviewed, the heads of several of the state’s largest political donors admitted that their 

preference would be direct contributions to candidates (Chandler and Hansen 2006).  

Contributing to a set of PACs requires more work and organization, though it still comes 

at a lower cost than a full independent expenditure campaign.  Moreover, some 

candidates request that contributions be processed this way, so they are not accused of 

taking too much money from a certain interest, like trial lawyers or teachers’ unions (see 

e.g., Chandler and Hansen 2006; “Using a stinky system expertly” 2006).  Under this 

system of unlimited PAC-to-PAC transfers, candidates receive the same amount they 

would otherwise, and groups can spend, essentially, as much as they like to support 

candidates, but the transaction itself is obscured to the public. 

 Looking forward, this lack of accountability for political support could prove 

problematic for elected judges and justices.  The U.S. Supreme Court’s decision in 

Caperton v. A.T. Massey Coal Co., Inc.32 indicates that elected judges must recuse 

themselves from a case in which there is a “probability of bias” due to campaign support.  

In Alabama, it will be difficult to prove a probability of bias because the arrangement 

allows candidates and groups alike to plausibly deny any knowledge of campaign 

support.  Even with only one PAC as an intermediary, a corporation appearing before an 

elected court can claim that their support was for the PAC rather than any specific 

                                                 
32 556 U.S. ___ (2009) 
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candidate.  The result is a situation where money flows freely from potential litigants to 

judicial candidates with no accountability in the event of a Caperton-based challenge.   

After more than a decade of trying, the state legislature addressed this issue, 

passing a bill in December 2010 that prohibits PAC-to-PAC transfers (Ellington 2010).  

This should increase the accountability that was lacking in the previous arrangement, but 

it may also motivate groups to invest in independent expenditures in the future.  Based on 

the experiences of other states adopting reforms, particularly Washington, the 2012 races 

for the Alabama Supreme Court should be marked by a significant increase in 

independent spending, unless a new loophole is discovered before then that allows groups 

to continue funneling money to candidates freely. 

Discussion  

 After a century or more of inexpensive, low-competition, low-turnout elections, 

races for seats on the state court of last resort have undergone a dramatic change in the 

last two decades.  In discussing these developments it is easy to over-generalize, when in 

practice all states have distinct legal, institutional and political contexts resulting in very 

different experiences with judicial elections.  The states examined in this chapter have all 

experienced extraordinarily costly judicial campaigns, characterized in three of the four 

states by high levels of independent expenditures. While no single factor is wholly 

responsible for this, certain institutional features have clearly been catalysts for these 

changes.   

 Washington’s efforts to regulate judicial elections were limited to firm disclosure 

laws prior to 2005 and its nonpartisan elections were often decided during the primary 
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with little expense or fanfare.  The turning point for Washington was the passage of 

contribution limits for donors to judicial campaigns.  The resulting explosion of 

independent spending in 2006 was widely blamed on the new regulations by legislators, 

the media and even the independent spenders (see e.g., Modie 2006).  Subsequent 

elections in 2008 were overshadowed by a bitterly competitive race for governor and 

ignored by the groups whose efforts to defeat incumbent justices two years earlier proved 

fruitless.  Should independent spending surge in future elections, the state’s Public 

Disclosure Board is well-equipped to document it, as compared to equivalent agencies in 

other states. 

 Wisconsin has been even more proactive than Washington in regulating elections, 

as expected from the progressive tradition in state politics emphasizing voter 

participation and efficacy.  Contributions to candidates are limited and disclosure is 

overseen by the state’s Government Accountability Board.  Judicial candidates are now 

eligible for a public financing plan so they may avoid fundraising altogether.  In addition, 

nonpartisan elections, including those for the Wisconsin Supreme Court, take place in 

April so these candidates do not appear alongside partisan nominees for legislative or 

executive offices.  The unintended consequence of this last reform is that groups 

interested in influencing state government are not distracted by races for any other office 

and can focus their attention on the judicial candidates.  This timing has not been a 

problem in the past, but as the courts have been more frequently drawn into the center of 

political battles between other government actors, groups have paid attention and spent 

campaign money accordingly.   
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 At the other extreme of reform, legislators in Illinois have been loath to enact 

extensive electoral regulations, with the state’s first contribution limits in effect only 

since January 2011.  As a result, groups and political parties regularly contributed large 

sums of money directly to judicial candidates in recent elections, though some groups 

also spent independently.  Part of this may be due to a hazy distinction between 

independent expenditures and in-kind contributions, but it is clear that some candidates 

and races have attracted more attention from groups than others.  Unlike the other states 

examined here and the vast majority of states with elected supreme courts, Illinois uses a 

district system, so none of its justices are elected statewide.  The elections that have 

drawn the most interest from groups are those in the “downstate” districts, south and east 

of Chicago, partially because Illinois justices have oversight of lower courts within their 

district.  For these reasons, the spending observed in these elections is, like most issues in 

Illinois state politics, inextricably tied to regional divides, exacerbated further to the 

structure of the state judiciary. 

 Although it has not experienced (or at least, documented) especially high levels of 

independent expenditures, Alabama’s judicial elections have consistently been the most 

costly, on average, of any state with an elected supreme court.  The almost-complete 

absence of campaign regulations and loose interpretation of existing restrictions allow 

corporations, PACs and other entities to contribute essentially unlimited funds directly to 

candidates.  Nonetheless, groups and candidates have relied on an extensive arrangement 

that allows money to flow through multiple PACs before entering a candidate’s coffers, 

obscuring the relationships between candidates and supporters from the public.  With the 
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passage of a new ethics package in late 2010, this practice should come to an end in the 

near future.  Consequently, the elections of 2012 in Alabama may more closely resemble 

those of the other states examined in this chapter. 

Conclusion 

 Returning to the puzzle posed at the beginning of this chapter, we now have a 

better understanding of why Washington, Wisconsin and Illinois exhibit such high levels 

of independent spending.  Each of these states, particularly Washington, has relatively 

stringent disclosure requirements and enforcement.  Some states, like West Virginia and 

Louisiana, do not have such a system in place and are excluded from these analyses only 

for lack of data.  Among the states included in the analyses, Washington and Wisconsin, 

in particular, have clear definitions of independent expenditures.  Other states that report 

relatively low levels of independent expenditures, notably Michigan, exclude issue ads 

from this definition, drastically reducing the appearance of independent money in the 

data.  A final explanation is that the supreme courts of these states have decided cases 

important to certain interests, which have subsequently drawn these groups into the 

electoral arena.  For example, the high level of activity from groups in Illinois affiliated 

with the healthcare industry is linked to decisions related to medical malpractice torts.   

Whatever the explanation, proponents of campaign finance reform as a solution to 

the problem of independent expenditures should take heed, as the experiences of these 

states indicate that individuals and groups with the means and motivation to support a 

judicial candidate will find a way to do so, regardless of the state’s efforts to constrain 

them.  In each of the states studied in this chapter, newspaper editorials note the ways in 
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which groups have been able to work the system to their advantage, in spite of any 

regulations that were intended to prevent their participation.  These cases make it clear 

that states can use regulations to alter the ways in which campaign money enters the 

system, but there is no single reform that will result in less-costly elections.  Limiting 

contributions appears to drive money to independent expenditures and bans on 

independent spending are patently unconstitutional since 1976.33  It also appears that the 

greatest motivation to spend independently in a judicial election is past success in 

electing a chosen candidate; if Washington avoids high levels of independent spending in 

upcoming elections, it can be partially credited to the costly failed campaigns to oust 

incumbent justices in 2006. 

 These conclusions are in line with the hydraulic theory of campaign finance and 

the theory presented in Chapter 2 regarding campaign regulations such as contribution 

limits.  States, like Washington, that have tried to limit contributions have only redirected 

campaign money to independent expenditures.  This is important in regard to judicial 

elections because independent expenditures can enhance the appearance of corruption in 

relation to elected judges, obscure the identity of campaign supporters and change the 

tone of judicial campaigns.  

Though contribution limits and other regulations are associated with higher levels 

of independent spending, it does not follow that regulations cause an increase in 

independent expenditures.  Other states have similar regulations and have not 

experienced the costly elections of the states examined in this chapter.  Montana, for 
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example, has seen no independent expenditures in recent elections, despite relatively low 

contribution limits for most types of donors.  This can be attributed to a lack of 

competition and interest from groups rather than any legal or institutional difference 

between Montana and Washington or Wisconsin.  Should groups take an interest in a 

future election, however, the cases presented in this chapter indicate that we would 

observe the same patterns of campaign spending, with most advertising produced and 

aired independently. 

 Taken together, the experiences of the states examined in this chapter lend 

support to the theory presented in Chapter 2 regarding the motivations for independent 

spending and the effects of reform.  Groups with an interest in influencing the courts 

respond to the legal barriers and institutional incentives within a state in deciding whether 

and how to support judicial candidates.  The individual strategies are reflected in the 

elections as a whole, as shown here and in the statistical analyses of the following 

chapters.  The patterns of independent spending observed are not accidental, but the 

result of a combination of political, legal and institutional factors that are also present in 

states that have not, as yet experienced high levels of independent expenditures.  If 

groups are activated in future elections in these states by a controversial decision from the 

state supreme court, for example, these patterns should be repeated and perhaps 

intensified if state laws regarding independent expenditures are weakened as a result of 

Citizens United.  Having examined the experience of these outlying states, it is important 

to consider elections in all states more systematically. 
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CHAPTER 5: THE PREVALENCE OF INDEPENDENT EXPENDITURES IN 
JUDICIAL RACES 

 
Independent expenditures have only recently become a topic of major concern in 

judicial elections, thought their emergence is hardly surprising.  By the end of the 

twentieth century, uncontested judicial elections for seats on state court of last resort were 

relatively rare and competition increased in nearly all states.  Candidates now raised and 

spent, at times, over a million dollars on their campaigns; candidates as a whole raised 

over $200 million between 2000 and 2009, more than doubling the record set in the 

1990s (Sample, Skaggs, Blitzer, and Casey 2010).  During this same period, state courts 

have taken on more prominent roles in state government, deciding controversial cases in 

salient issue areas.  In light of this, we should expect increased attention from organized 

interests, though our understanding of independent expenditures remains limited. 

Critics of judicial elections view the participation of such interests as a new cause 

for alarm.  In opposing the lection of judges, these individuals and advocacy groups 

emphasize the need to insulate judges from electoral politics to preserve judicial 

independence and legitimacy.  The issues brought to the forefront in Caperton highlight 

the potential dangers of costly judicial elections generally, and independent expenditures 

in particular.  After Citizens United made independent expenditures more accessible to 

corporations and labor unions, at least at the federal level, the calls for new campaign 

reform intensified.  Opponents of campaign finance regulations warn that broad reforms 

would violate the spirit of the Court’s decision and the First Amendment rights to 

political speech.  Proponents of judicial elections are similarly wary of the effects that 

reforms could have on public faith in courts since campaign spending is linked to 
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increased citizen participation in judicial elections, theoretically leading to enhanced 

public support. 

Arguments from all sides of these debates are based on passionate generalizations 

and assumptions that may have little basis in reality. Opponents of judicial elections 

imagine a world rife with unrestricted spending from corporations and political action 

committees (PACs), damaging public trust in state courts nationwide.  In reality, we do 

not know how widespread such independent spending is since scholarly research in this 

area has focused solely on candidates’ fundraising and spending (e.g., Bonneau 2005, 

2007), and the only prominent, albeit limited, studies of independent spending in judicial 

elections have been provided by advocacy groups with a clear agenda (e.g., Goldberg, 

Samis, Bender, and Weiss 2004; Sample, Jones, and Weiss 2007).  What information we 

do have indicates that such expenditures are not equally common across the states with 

elected judiciaries, but have proliferated in a subset of these states for unknown reasons.  

Similarly, proponents of judicial elections are not as concerned about independent 

expenditures, in part because they assume that independent expenditures are functionally 

equivalent to candidate expenditures and any attempts to restrict them will have effects in 

reducing voter turnout (e.g., Bonneau and Hall 2009).  To make such a statement we 

must first have a clear understanding of the causes and effects of independent spending, 

as well as the effects that past attempts to reform elections have had on campaign 

spending. 

To address this, I first take a step back from the rhetoric of this debate to examine 

the realities of independent expenditures in judicial elections.  Before attempting to 
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assess the effects of independent spending, we must first explain why groups and PACs 

choose to make them and, moreover, why they choose to spend only in certain states and 

on behalf of certain candidates.  Following the theory detailed in the Chapter 2, I argue 

that directly contributing to candidates is the preferred mode of participation for PACs 

because it is less costly, though there are circumstances that can enhance the benefits of 

independent spending in a particular election.  In particular, campaign regulations will 

shape a group’s decision to participate, altering the aggregate patterns of independent 

spending.   

In this chapter I consider data from twelve states holding elections for the state 

court of last resort to gain a better understanding of the factors that seem to stimulate 

independent spending.  In the following sections I briefly review the relevant literatures 

regarding judicial elections, candidate spending and campaign regulation before 

recounting the theory and hypotheses that guide the analyses in the dissertation as a 

whole.  The analysis included in this chapter builds on the information gained from the 

case studies of the previous chapter by testing the main theoretical arguments with a 

larger set of candidates.  In doing so, I uncover some of the characteristics of a candidate 

and an election that are associated with higher levels of independent expenditures. 

Judicial Elections  
 

After several rounds of reforms to judicial selection, justices of state courts of last 

resort are subject to some type of election in thirty-eight states, twenty-two of which 

feature contested partisan or nonpartisan elections (Bonneau and Hall 2009).  This is a 

noticeable decrease in the last several decades as a number of states have switched from 
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contestable elections to merit-retention plans since 1980 (see e.g., Bonneau and Hall 

2009; Dubois 1980).   

Initially, judicial elections were instituted to combat the corruption of 

appointment systems and provide judges independence from the other political 

institutions.  The first judicial elections were indistinguishable from most other local and 

state elections, with partisan ballots and elections controlled by local party machines 

(Berkson 1980).  In light of this, reformers advocated for states to adopt nonpartisan 

judicial elections, though these too were not wholly insulated from partisan politics 

(Sheldon and Maule 1997).  The weaknesses of both partisan and nonpartisan elections 

encouraged an alternative reform involving merit commissions and retention elections, 

which is now the most common method of selection for justices of state courts of last 

resort (Streb 2007).  Historically, judges have rarely lost retention elections, though a 

rash of competitive retention campaigns recently suggests that this may be changing. 

 A major point of contention in the literature concerns the extent to which judicial 

elections resemble elections for other offices.  In regards to competition, judicial 

elections appear to be more volatile and meaningful than previously thought.  Races for 

seats on the state court of last resort are frequently contested and competitive, resulting in 

occasional defeats of incumbents on par with congressional averages (Hall 2001).  Also 

similar to congressional elections, open seats tend to be the most competitive and attract 

more campaign funds than races involving an incumbent, though incumbents almost 

always out-raise their opponents (Bonneau 2006, 2007).  Judicial candidates also appear 

to be strategic in deciding to run for office (Bonneau and Hall 2003). 
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 A common criticism of judicial elections is that they attract little interest from 

voters, because voters generally lack information about candidates and choose to abstain 

rather than choose a candidate (e.g., Dubois 1980; Geyh 2003).  Hall (2007) challenges 

this assumption using ballot roll-off, or the percentage of voters in the marquee race who 

decline to cast a vote in a specific down-ballot race, as an indicator of participation.  The 

results of her analysis suggest that voters participate in greater numbers than might 

otherwise be expected, though the type of election matters a great deal; roll-off is higher 

in states using nonpartisan elections, demonstrating the importance of explicit party 

identification in determining turnout.  Another major predictor of ballot roll-off is 

campaign spending, with lower levels of roll-off reported in expensive, and particularly 

in negative elections (Bonneau and Hall 2009). 

While there are numerous similarities between judicial and non-judicial elections, 

critics argue that this is precisely the problem; judicial elections, they argue, should be 

distinct and candidates should be held to a different, if not higher, standard (Streb 2009).  

Along these lines, all states with elected judges have some type of code of judicial 

conduct that is largely based on the American Bar Association’s recommendations 

(Hasen 2007).  The U.S. Supreme Court’s decision in Republican Party of Minnesota v. 

White34 forced some states to revise their code of conduct to provide judicial candidates 

greater freedom of speech, but the codes remain in effect and are, in most states, the only 

campaign regulations specific to candidates for judicial office (see e.g., Caufield 2007; 

Hasen 2007).  In 2009 the Court further complicated judicial elections with its decision in 
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Caperton v. A.T. Massey Coal Co.35  As a result of this decision, elected judges may now 

be forced to recuse themselves from cases involving large campaign donors or, as in the 

race at the center of Caperton, supporters making independent expenditures.  These 

decisions have served as catalysts for critics of elections advocating reform.  Suggestions 

for reform range from drastic plans to replace elections with appointment systems, to 

more modest proposals imposing stricter regulations on electioneering activities in 

judicial races.  This debate is well-intentioned, but is not typically guided by a firm 

understanding of the consequences of campaign reform or the behavior of independent 

spenders. 

Candidate Fundraising and Spending 
 

In examining the occurrence of independent expenditures in judicial races, it is 

instructive to consider what we know about candidate fundraising and spending.  Even 

casual observers of American politics are aware of the increasingly high costs of seeking 

elected office in state and federal government, and judicial offices are certainly no 

exception.  Indeed, candidates for state courts of last resort between 2000 and 2009 raised 

and spent over $200 million, more than doubling the record of the previous decade 

(Sample, Skaggs, Blitzer, and Casey 2010).   

Most studies of this trend in campaign spending consider only the effects of 

campaign spending (e.g., Abramowitz 1991; Jacobson 1978), though a smaller subset 

examine the factors that influence a candidate’s campaign spending (Hogan and Hamm 

1998).  Incumbency is typically among the most reliable predictors of candidate 
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fundraising for both legislative and judicial candidates (see e.g., Bonneau 2007; Jacobson 

1980).  This is thought to be one of the main components of the incumbency advantage, 

as few challengers can match the spending of their incumbent opponents (Abramowitz 

1991; Jacobson 2008). Non-incumbents may, nonetheless, be able to raise similar sums 

of campaign money if they are considered to be a “quality” challenger, meaning that they 

have previous electoral or judicial experience (Bonneau 2007; Frederick and Streb 2008; 

Krasno, Green, and Cowden 1994).  In addition, more money is raised in open seat races 

with no incumbent running than in races involving an incumbent and one or more 

challengers (Bonneau 2005; Hogan 2000).   

Beyond a candidate’s status as incumbent or challenger, other individual- and 

election-level factors have been shown to influence candidate spending.  Candidates in 

competitive races raise and spend more campaign money than those candidates in less 

competitive districts (Hogan and Hamm 1998).  Spending is also enhanced when the 

incumbent won their previous election by a small margin (Bonneau 2005).  In regards to 

gender, there is little evidence that there is any significant difference between the 

fundraising capabilities of male and female candidates for legislative or judicial office 

(Bonneau 2007; Thompson, Moncrief, and Hamm 1998).  

Other studies have considered this question from the perspective of the 

contributor rather than the candidate.  Organized interests and PACs in particular have 

been shown to follow specific strategies in choosing which legislative candidates should 

be supported with campaign contributions.  Gopoian (1984) argues that these groups are 

motivated by four distinct goals with varying intensity: parochial interests, broad 
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ideological concerns, power and access.  Accordingly, a PAC invests contributions in 

incumbents who can best advance the group’s goal or goals in the future or as a reward 

for a legislator’s earlier support (Herndon 1982).  This explains, at least in part, why 

party leaders and committee chairs tend to raise more campaign money.  There is also 

evidence that PACs are attuned to the larger political context and contribute more when 

parties are closely divided than when the majority party is electorally dominant (Cassie 

and Thompson 1998). 

Regulating Campaign Finance 
 

While campaign finance has attracted a great deal of attention in recent decades, it 

is hardly a new topic in American politics. The earliest recorded public debate regarding 

campaign finance in American elections was held in Virginia’s colonial legislature in 

1699, predating the Constitution by nearly a century (Mutch 2001).  By the early 

nineteenth century states began to enact formal regulations on campaign practices, 

beginning with bans on bribery and vote buying in exchange for liquor and tobacco 

products (Gross and Goidel 2003).  Contributions to campaigns were entirely unregulated 

until the passage of the federal Civil Service Reform Act in 1883 that prohibited 

candidates from soliciting for campaign money in public buildings.  Restrictions on 

specific donors soon followed with five states banning direct corporate contributions to 

candidates by the time Congress passed a similar restriction for federal elections in the 

Tillman Act in 1907 (Gross and Goidel 2003; Sorauf 1988).   

Federal action in this area prefaced decades of increased restrictions on campaign 

money.  Regulations on campaigning and fundraising are generally difficult to pass in a 
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legislature full of past and future candidates, so concerned citizens in states with initiative 

processes often made use of these mechanisms to circumvent reluctant legislators 

(Alexander 1991).  This results in noticeably more restrictive campaign finance regimes 

in states with initiative processes (Pippen, Bowler, and Donovan 2002).  Despite 

legislative inertia, the trend toward increasing restrictions was soon set, and by the end of 

the twentieth century all states required disclosure of campaign donors and a large 

majority of states imposed contribution limits on some type of donors.  Specifically, 

thirty-six states limited contributions from individuals, thirty-seven states limited or 

prohibited contributions from PACs, forty-two states limited or prohibited contributions 

from unions and forty-three states limited or prohibited contributions from corporations 

(Gross and Goidel 2003). 

The goals of these reforms are debatable and likely differ in regards to judicial 

elections.  At the most basic level, there is a consensus that campaign reforms are 

generally intended to make the electoral process more transparent in hopes of decreasing 

corruption (e.g., Gierzynski 2000; Goidel and Gross 1996; Sorauf 1992).  Beyond this 

point, there are a number of additional benefits cited by supporters of reform.  

Contribution limits increase the costs of fundraising for candidates because they force 

candidates to solicit small donations from a large set of individuals and groups rather than 

just a handful of wealthy contributors (Sorauf 1988).  This may not lead to lower levels 

of spending, but it does mean that candidates must appeal to a wide range of people to 

raise sufficient funds, potentially leveling the playing field between incumbents and less-

advantaged challengers (Malbin and Gais 1998).   
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Despite the prevalence of contribution limits in the states, the effects of such 

regulations are less clear and our understanding is limited to legislative, and occasionally 

gubernatorial, races.  In terms of the total money raised, contribution limits appear to 

have little to no effect in gubernatorial elections (Bardwell 2003), though they do appear 

to reduce the spending of legislative incumbents (Hogan 2000).  This can slightly reduce 

the incumbent’s electoral advantage and subsequent margin of victory, but it does not 

increase competitiveness overall (Eom and Gross 2006; Gross, Goidel, and Shields 

2002).  Despite this, contribution limits have been linked to enhanced candidate 

recruitment (Hamm and Hogan 2008) and also efficacy among voters with regards to 

whether they feel they have a say in government (Primo and Milyo 2006). 

For the most part, studies in this area have been focused on the candidates, but 

some scholars have examined the link between contribution limits and independent 

campaign activity.  Alexander (1991) speculated that there may be a connection between 

the two in noting the increase in independent expenditures in California legislative races 

from $27,494 in 1988 to over $1.8 million in 1990 after the enactment of contribution 

limits.   Organized interests generally adapt to the environment, finding a way to 

influence elections even when barred from directly participating (Malbin and Gais 1998).  

A survey of interest groups reveals that they have done exactly that when faced with 

recent campaign finance restrictions, engaging in more independent spending as well as 

candidate recruitment and endorsements (Hogan 2005).  Despite the effort expended to 

reform spending, it appears that even restricted campaign money finds its way into the 

system. 
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Explaining Independent Expenditures 
 
 Advocates on both sides of the judicial elections debate typically assume that 

campaign spending by both candidates and independent spending by groups can be 

explained in a similar fashion, if any thought is given to the motivations for independent 

expenditures at all.  Often, independent expenditures are viewed as another type of 

campaign contribution rather than a distinct electioneering activity motivated by unique 

factors.  Understanding the goals of PACs, as well as the costs and benefits of 

contributing to candidates as compared to spending independently, helps to explain the 

circumstances in which we should expect to observe each type of behavior. 

We can assume that, in line with literature on other types of political participation, 

PACs and other groups act rationally to maximize their goals at a minimal cost.  At the 

most basic level, individuals and groups become involved in campaigns because they 

perceive some benefit if particular candidates are elected.  In contributing to a legislative 

candidate, a campaign donor may hope to gain future access to an elected representative 

who can introduce and vote on legislation affecting a contributor’s interests.  Though 

supporters may not directly “buy” the legislator’s vote, such access can provide the 

opportunity to influence and persuade the legislator.  Contributors cannot expect to have 

any of this power when contributing to judicial candidates, however; judges are expected 

to be impartial and cannot show favor to campaign supporters.  Indeed, suspicion of bias 

in a case involving a campaign contributor is now enough to justify a challenge to a 

judge’s participation in a case, following the Court’s decision in Caperton.  Therefore, 

the motivation for participating in a judicial campaign must be removed from the 
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particularistic benefits expected from supporting legislative candidates.  Groups choosing 

to become involved in judicial elections should do so based on a hope that selected 

candidates will share their broad legal philosophy regarding a particular area of law once 

elected. 

 For a group seeking specific benefits, participating in a judicial election requires 

something of a leap of faith because judicial candidates are more restricted than 

legislative candidates in the promises they may make on the campaign trail.  Nonetheless, 

PACs and interest groups are encouraged to expend resources when the choices are clear.  

In judicial elections, especially nonpartisan elections, it is often difficult to differentiate 

between candidates in evaluating how each candidate will behave once in office, which is 

essential to a PAC’s decision to participate.  The main exception is when an incumbent is 

running for reelection to the bench.  Predicting the future behavior of a challenger or 

open-seat candidate remains difficult, but groups may examine the incumbent’s record to 

make such judgments.  Whereas a legislator’s record can be an asset in that groups 

reward her for her previous votes, a judge’s record is more likely to place a target on her 

back.  By reviewing previous cases, groups can easily identify sitting judges who pose 

the greatest threat to their agenda, even when the positions of the challengers are less 

clear.  The fact that elected judges serve longer terms than legislators, ranging from six to 

twelve years, is another incentive for groups who can identify such an opponent on the 

bench.  Moreover, open seats are rarer in judicial elections because elected judges in a 

number of states typically step down in the middle of their final term to allow the 

governor to appoint a successor.  Thus, groups cannot wait for an opportune time to 



 

 

105

 

support a challenge for a seat, as they would in legislative elections, because it may not 

come for a decade or more; there is instead an incentive to vigorously challenge any 

incumbent judges who will challenge the group’s agenda whenever these judges are on 

the ballot.  For these reasons, the traditional explanations for PAC participation on behalf 

of legislative incumbents and open-seat candidates are not applicable to judicial elections.   

 One motivation for campaign spending can be drawn from the legislative 

literature, however: competition.  Interest groups and PACs are encouraged to participate 

by competitive elections, which can be defined one of two ways.  First, there is added 

value in participating in a competitive race because each dollar spent may be pivotal to 

deciding an election that is expected to be close.  Second, the motivation for participating 

is enhanced when the balance of power on the bench is closely divided between 

competing interests; under these circumstances, the result of a single election could 

change the outcome of a future case important to a particular PAC, making the whole 

institution “competitive,” in a sense.  In these situations, the motivation for groups 

mulling participation is intensified because the perceived benefits seem more immediate 

and dependent on their participation.  This urgency is also augmented when judicial 

elections are the main races on the ballot and are not secondary to races for governor, 

legislature or other executive offices.   

 All participation in elections is not the same, however; the decision to become 

involved in elections requires a further consideration of the costs and benefits of each 

mode of participation.  For PACs and interest groups, we can roughly divide these 

electioneering activities in two, between direct contributions to a candidate and indirect 
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support through independent expenditures.  Generally, direct contributions are less costly 

and should be preferred by groups seeking broad influence over campaigns.  By 

contributing directly to a candidate, groups avoid certain costs that would be necessary to 

make an effective independent expenditure, including the costs of producing their own 

advertising, distributing promotional material and hiring staff or consultants to make 

strategic decisions.  Presumably a candidate’s campaign must make these expenditures as 

well, so each PAC engaging in the election independently is essentially spending these 

same overhead costs redundantly.  Following this, the most efficient fundraising model 

for candidates and PACs is centralized, with large PACs contributing directly to a 

candidate’s campaign.  A group would also be able to influence a larger number of 

elections by making direct contributions than they would by managing independent 

expenditures in a series of mini-campaigns. 

Despite the added costs, there can be some advantages to engaging in independent 

spending, especially on behalf of a challenger.  Challengers, particularly those who have 

not previously held elected office, are unproven campaigners, while large PACs are likely 

to have experience running media campaigns in previous cycles.  Thus, a contribution to 

a challenger may be riskier than an independent expenditure campaign over which the 

PAC has greater control.  In regards to judicial elections specifically, a PAC is also less 

constrained in the content of their campaign materials as compared to candidates who 

must abide by the state’s code of judicial conduct.  As a result, independent expenditures 

provide groups the opportunity to use an incumbent’s record against her, attacking the 

incumbent in ways that a challenger may not.  
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This discussion is largely irrelevant in some states, however, because the choice 

between the alternatives of direct contributions and independent expenditures is 

precluded by campaign finance restrictions.  For example, a number of states prohibit 

contributions to candidates from corporations or unions, necessitating independent 

spending if these groups which to participate in an election.   Further, many states have 

enacted contribution limits for these groups and PACs to curb their influence in state 

elections.  These laws may be intended to reduce the role of campaign money in these 

elections by increasing the costs of fundraising for candidates and the costs of 

electioneering for groups, but it is unlikely that they have much effect on overall 

spending.  Once a group has decided to participate in an election, they will find a way to 

do so.  States that restrict direct contributions thus force interested parties to engage in 

independent expenditures instead.   

Assumptions and Expectations 
 

Examining the prevalence of independent expenditures in judicial elections allows 

for evaluation of both the expectations of the foregoing discussion and the assumptions 

central to the arguments forwarded by opponents and proponents of judicial elections.  A 

summary of these expectations is presented in Table 5.1. 

The debate over independent expenditures and electoral reform as they relate to 

judicial elections is based on two main assumptions.  First, is the idea that independent 

expenditures are essentially another type of campaign contribution, occurring for the 

same reasons we observe direct contributions to candidates.  If this assumption is true, 

independent expenditures should follow two of the most established patterns of campaign 
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contributions demonstrated across all types of elections: (1) candidates in open seat races 

raise more money than candidates in races involving an incumbent and (2) incumbents 

raise more money than non-incumbents.  I argue that these will not hold for independent 

expenditures because the presence of an incumbent drives a PAC’s decision to participate 

in a race.  Therefore, open seat races should be characterized by lower levels of 

independent expenditures than races involving incumbents and incumbents should attract 

lower levels of independent expenditures than non-incumbents.  If these expectations 

hold, the results will contradict the conventional wisdom by demonstrating that 

independent expenditures and candidate contributions are not motivated by identical 

factors. 

The second major assumption made by both opponents and proponents of judicial 

elections is that campaign finance restrictions, and particularly contribution limits, will 

reduce campaign spending.  Critics of judicial elections point to contribution limits and 

other campaign reforms as ways to diminish the role of special interests in campaigns.  

Conversely, supporters of elections argue that expensive campaigns by candidates and 

special interests result in informed voters who can better decide between candidates, so 

such restrictions aimed at reducing costs are detrimental to democracy.  Although 

advocates disagree over the normative implications of these reforms, the idea that 

limiting contributions will reduce the amount of PAC money in elections is common to 

both sides.  I argue that contribution limits instead have the opposite effect, encouraging 

independent expenditures by blocking groups from making direct contributions to 

candidates.  Thus, candidates in states with restrictive campaign finance regulations and 
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contribution limits for PACs should attract higher levels of independent expenditures 

than candidates in states with fewer or more liberal restrictions.  Such a finding would 

confound the arguments of both reformers and supporters of elections that rely on this, as 

yet unsubstantiated, relationship between campaign finance laws and independent 

spending. 

Beyond the reform debate, analyzing independent expenditures provides insight 

into several other expectations about PAC participation proposed in the previous section.  

Competition attracts campaign money, so candidates for seats on state courts of last resort 

that are closely divided between parties should attract higher levels of independent 

expenditures than candidates in states with a large majority of justices coming from the 

same party.  Groups are also more likely to pay attention to a race for the court when it is 

not overshadowed on the ballot for a governor’s race, so candidates running in the same 

year as a gubernatorial race should attract lower levels of independent expenditures than 

candidates running in other years.  The stakes for a single election are higher when terms 

are longer, so independent expenditures should be higher for candidates in states with 

longer terms for elected justices.  Assessing each of these expectations and assumptions 

requires the collection of original data regarding independent expenditures as described 

in the following section. 

Measuring Independent Expenditures 
 

Despite the clear importance of independent expenditures, our understanding of 

them remains limited due to the difficulty in obtaining reliable and consistent data.  This 

is common in state politics research, and campaign finance in particular, as scholars must 
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account for myriad differences in laws and procedures between states (see e.g., 

Alexander 1991).  Regarding independent expenditures, each state has its own definitions 

of “independent expenditure” along with a battery of disclosure laws and procedures 

regarding the reporting of these activities.  Many states did not require disclosure of 

independent expenditures until recently, though candidates in all fifty states must disclose 

the sources of their direct contributions.  Even the states that require disclosure may not 

enforce their regulations in a way that provide for any real transparency.  The availability 

of these data in each state is not random or coincidental, but closely related to the nature 

of a state’s judicial elections and the strength of reform movements within the state.   

A total of twenty-two states select or retain justices of the state court of last resort 

through partisan or nonpartisan elections.  Of these states, nine hold purely partisan 

elections, thirteen hold purely nonpartisan elections and two are generally classified as 

nonpartisan despite partisan elements.36  To collect the data required for this project, I 

examined disclosure reports available online and contacted the appropriate officials 

within each state for further information.  Seven states (Idaho, Illinois, Michigan, 

Minnesota, Mississippi, North Carolina and Washington) clearly report all independent 

expenditures for at least one recent election cycle, and each expenditure is identified by 

candidate.  A campaign auditor for Wisconsin’s Government Accountability Board 

pointed me to an independent advocacy group which had collected these data from paper 

reports that were unavailable online.  Correspondence with officials in five additional 

states (Arkansas, Kentucky, Montana, North Dakota and Oregon) confirmed that there 

                                                 
36 General elections in Michigan and Ohio are nonpartisan, but candidates are nominated through party 
conventions and partisan primaries, respectively.   
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had been no independent expenditures on behalf of judicial candidates in recent 

memory.37  The remainder of the states did not require disclosure of independent 

expenditures or did not force groups to indicate the beneficiary of their expenditure, 

making it impossible to determine whether the money was spent on a judicial candidate 

or a candidate for another office  

This results in a total of thirteen states for which reliable, comparable data could 

be collected.  A closer examination of these states indicates that the availability of these 

data is likely not a coincidence, but a product of the existing laws and movements for 

reform within a state.  It is immediately noticeable, for example, that nearly all of the 

states that make these data available online hold nonpartisan elections.  Only two of the 

thirteen states included in the data collection hold purely partisan elections and only one, 

Illinois, reported any independent expenditures.  Conversely, only two nonpartisan states, 

Nevada and West Virginia, are excluded from the data, though in both cases this is only 

because the candidate supported or opposed is not required to be reported by the PAC 

making the expenditure.  This data collection issue is unsurprising if we consider that 

nonpartisan elections are themselves evidence of successful election reform.  It follows 

then, that these states should have more regulated elections and campaign finance, as 

compared to states that have not abandoned partisan elections under pressure from 

judicial reformers.  This also coincides with literature explaining campaign finance laws 

as a result of previous reform efforts and the availability of a citizen initiative process to 

                                                 
37 The following statement from a state office is typical of these responses: “True independent expenditures 
are still required to be filed by paper and we do not scan these online. We do not get many per election and 
most of them are for individuals making an argument for or against a measure in the voter pamphlet. If I 
went back 20 years, I doubt I could find one for a judicial candidate.” 
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pass reforms through direct democracy (Alexander 1991; Fleischmann and Nice 1988; 

Pippen, Bowler, and Donovan 2002). 

For the thirteen states for which data on independent expenditures were available, 

I recorded the expenditures of each group in support of or opposition to a particular 

candidate.  I then aggregated the expenditures for or against each individual candidate 

and eliminated candidates who ran unopposed or reported raising less than $1,000 in 

direct contributions.  This results in a total of 189 candidates in twelve states38 running 

between 1998 and 201039 who combined received over $21 million in independent 

campaign support.40  

Discussion and Results 

Analyzing the data on independent expenditures collected for this project reveals 

several notable patterns that are important for understanding the role of PACs and 

campaign money in modern judicial elections.  State totals of both direct contributions to 

candidate and independent spending are presented in Table 5.2, which is ranked by the 

total contributions.41  It is clear from this table that high levels of candidate contributions 

and independent expenditures do not necessarily go hand-in-hand.  For example, 

Michigan ranks second in both the total and average contributions to candidates, with 

over $16.6 million raised over ten years, but these twenty-eight candidates attracted 

minimal independent spending during the same period.  On a similar note, Washington 

                                                 
38 All five candidates running in North Dakota during this period were unopposed, so they are not included 
in the analysis. 
39 The data for 2010 is currently limited to one race decided during the primary on May 25 in Idaho. 
40 This figure includes expenditures by political parties, which are excluded from the empirical analysis 
because parties are only allowed to participate independently in some states. 
41 Data on contributions to candidates was collected from the National Institute on Money in State Politics 
(http://www.followthemoney.org/) 
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experienced high levels of independent expenditures after 2006, even though candidate 

contributions were not especially high.   

Looking closer at the independent expenditures, patterns begin to emerge.  The 

states are ranked by the total amount of independent spending in Table 5.3.  Wisconsin, 

which saw far higher levels of independent expenditures than any other state in the data, 

has contribution limits for PACs as well as long terms for elected justices.  Indeed, the 

only other state in these data providing justices with ten-year terms is Illinois, which 

registered the third highest level of independent spending.    The state with the second-

highest level of independent expenditures is Washington, which is divided into two 

periods based on the enactment of contribution limits in 2006.  In the four election cycles 

prior to this, only about $94,000 was spend independently on thirty candidates, but over 

thirty times as much was spent in the two subsequent election cycles  with over $3.2 

million spent on only eleven candidates.  These relationships are expressed graphically in 

Figures 5.1 and 5.2.  We can see from Figure 5.1 that contribution limits have almost no 

effect on contributions to candidates, but do appear to encourage independent 

expenditures.  Candidates in states with contribution limits for PACs attracted almost 

four times as much independent spending as candidates in states without such 

restrictions.  This difference is statistically significant (p<.01) as is the difference 

between candidates in states with ten-year terms and those with shorter terms (p<.01), 

which is presented in Figure 5.2.  In fact, the two states with ten-year terms reported 

more than double the independent expenditures of all other states included in this analysis 

combined. 
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Unsurprisingly, the three states with the highest aggregate independent 

expenditures also provide the top ten individual candidates benefitting from independent 

spending, presented in Table 5.4.  Taken together, these ten candidates account for over 

85% of the total independent expenditures reported in these data.  Only two of these ten 

candidates were incumbents: Chief Justice Shirley Abrahamson and newly-appointed 

Justice Louis Butler, both of Wisconsin.  The total amount spent through independent 

expenditures on behalf of incumbents and non-incumbents is presented in Figure 5.3.  As 

expected, non-incumbents attract a greater total of expenditures and the differences 

between incumbents and non-incumbents are statistically significant (p<.01).   

We can further examine these relationships through a more comprehensive 

analysis incorporating all 189 candidates for which independent expenditure data is 

available.  Having aggregated the individual expenditures to the candidate supported, one 

further adjustment is necessary.  The distribution of this variable, as indicated by the list 

of candidates in Table 5.4, is rather irregular; over one hundred candidates were not 

supported by any independent spending, while a handful of candidates benefitted from 

very large expenditures.  The mean for all candidates is $81,763.82, with over 90% of the 

observations below the mean, and a standard deviation of $417,564.80.  A transformation 

of this variable is necessary to satisfy the assumptions of an ordinary least squares 

regression, which assumes a linear relationship and approximately normal distribution of 

the dependent variable.  To resolve this problem I take the natural log of the amount of 

independent expenditures, which ranges from 0 to 15.26 instead of from 0 to $2,752,224.  



 

 

115

 

In addition to the dependent variable, there are six independent variables of 

interest included in this analysis.  Information on incumbency and open seat status was 

collected from the National Institute on Money in State Politics while term length and the 

timing of gubernatorial elections were recorded from the Book of the States.  Party 

control on the bench was calculated using Langer’s Natural Courts database; this was 

then folded so the measure ranges from 0 to .5 with higher numbers indicating a closely-

divided bench.  For the purposes of this analysis, contribution limits are operationalized 

in two different ways.  First, I use a dichotomous indicator of whether the state had 

contribution limits in the year in which the candidate was running for judicial office, 

collected from the National Conference of State Legislatures and by reading the laws.  

Alternatively, I take advantage of Witko’s (2005) index of campaign finance restrictions 

using his 0-6 scale for the restrictiveness of contribution limits in which higher numbers 

indicate a more restrictive environment.  This scale provides more information about the 

campaign finance situation in a state than a dichotomous variable, which is helpful since 

PACs are not necessarily the only groups who engage in independent expenditures.  The 

greatest weakness of Witko’s measure is that it is based only on the laws enacted by 

2002, so each state has a constant measure.  This is problematic because, as seen in 

Washington, campaign finance laws can change over time. 

The results of two regressions including the six key variables of interest are 

presented in Table 5.5.  The only difference between the two models is that the 

dichotomous indicator of PAC contribution limits is included in Model 1, while Witko’s 

measure is used in Model 2.  Three factors are shown in the first model to exert a 
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statistically significant effect on independent expenditures, two of which confirm my 

expectations.  As expected, candidates benefit from higher levels of independent 

expenditures in states where PACs are limited in making direct contributions to 

candidates, as compared to states without any such limit.  Also, PACs and other groups 

do seem to pay attention to the partisan divide on the bench as candidates running for 

seats on a closely-divided bench attract higher levels of independent expenditures than 

candidates for a bench that with a large majority of justices from a single party.  

Incumbency operates according to the conventional wisdom, however, contradicting my 

expectations and the relationship suggested in Figure 5.3.  Based on these results, 

incumbents benefit from a higher level of independent expenditures than non-

incumbents.  While non-incumbents were among the top beneficiaries of independent 

spending, more incumbents attract some type of expenditure than do non-incumbents, 

which may help to explain this contradiction.42 

These results hold in Model 2, which includes Witko’s index of the restrictiveness 

of contribution limits.  The index itself, which ranges from 0-6, does appear to have a 

significant influence over independent expenditures, as candidates benefit from higher 

levels of independent spending in states that rate higher on this scale of restrictiveness.  

In addition to contribution limits, incumbency and party control on the bench, two other 

variables have a statistically significant effect on independent expenditures in this model.  

Candidates running against an incumbent benefit from higher levels of independent 

expenditures than candidates for open seats, confirming my expectations and 

                                                 
42 Just under 60% of incumbents (31 of 51) benefitted from some type of expenditure, whereas only 30% of 
non-incumbents (96 of 138) were supported through independent spending. 
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contradicting the conventional wisdom based on studies of contributions to candidates.  

Also, the length of a justice’s term, measured as 6, 8 or 10 years, has a statistically 

significant effect with the levels of independent expenditures increasing as the length of a 

justice’s term increases.  This confirms my expectation, though it is hardly surprising 

considering that the two states with the longest terms account for over 70% of all 

independent expenditures in these data. 

Taken together, these results indicate that some of the arguments of participants in 

the judicial reform debate may rely on faulty assumptions.  The idea that independent 

expenditures occur for the same reasons that candidates attract contributions is 

challenged by the results of this analysis.  Across all types of elections, incumbents and 

open seat candidates are the most prolific fundraisers, but this advantage does not appear 

to translate to independent expenditures.  This conflicts with the conventional wisdom 

and suggests that existing studies about the role of campaign money in judicial elections 

that consider only candidate spending should be revisited.  Further, our expectations 

about the effects of campaign finance reform may be misguided, as the evidence from 

this analysis demonstrates that restrictions may not constrain spending, but merely 

redirect it to other activities.   

Conclusion 

Although the preceding analysis will do little to calm the volatile normative 

debate over the wisdom of judicial elections, it does deepen our understanding of 

campaign spending and challenge some widely-held beliefs.  Independent spending and 

direct contributions to candidates appear to be motivated by different factors.  
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Contributions to candidates are higher in open seat races than in races with an incumbent, 

but independent expenditures are lower in open seats.  The evidence regarding 

incumbency is more mixed, though there is some indication that incumbents do not have 

the advantage in attracting independent spending that they have in raising campaign 

contributions.  Considering the wealth of evidence in the literature regarding the 

incumbency advantage, this is an important result to explore further. 

Most notably for the judicial reform debate, this analysis provides clear evidence 

that campaign finance restrictions may not have their expected effects.  Advocates on 

both sides of the debate build their arguments for and against reform on the assumption 

that restrictions will reduce the costs of elections.  The contribution limits studied here 

appear to have little to no effect on contributions to candidates, but dramatically affect 

the levels of independent expenditures in a race.  Candidates in states that limit 

contributions benefit from significantly higher levels of independent expenditures than 

candidates in states with less stringent restrictions.  It is possible that this spending is 

made with money that would otherwise be donated to candidates, absent contribution 

limits, but it is also possible that the laws themselves have encouraged groups to spend 

more on an independent expenditure campaign than they otherwise would have.  This 

would mean that campaign finance restrictions designed, at least in part, to reduce the 

role of money in elections are instead causing more money to enter the system.   

In the immediate aftermath of the U.S. Supreme Court’s recent decision in 

Citizens United v. Federal Election Commission, supporters of campaign finance reform 

proposed a series of new regulations, and even constitutional amendments, to address 
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new loopholes in the campaign finance system.  Retired Justice Sandra Day O’Connor 

warned that the decision marked the start of a new “arms race” between competing 

interests in judicial elections, ensuring “mutually-assured destruction” for both sides.  

These results demonstrate that reforms should not be rushed without a full consideration 

of the consequences for reform.  No new law can be a panacea for the perceived ills of 

campaign finance, and some reforms may instead exacerbate the problems they are 

intended to address. 

It is essential that participants in the judicial reform debate take a step back from 

the overheated rhetoric and normative claims that have permeated even empirical studies 

of judicial elections, and consider the realities of reform.  The results in this chapter 

suggest that some of the major assumptions of both critics and supporters of elections are 

unsubstantiated.  The growing influence of PACs and independent expenditures makes it 

imperative that we understand the legal, institutional and candidate-based motivations 

behind this type of participation.  The analyses and case studies in the following chapters 

build on these results to gain further insight into these relationships. 
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Table 5.1: Summary of Expectations 

Variable Conventional wisdom Expected effect

Open seat race Open seats increase spending Open seats decrease spending
Incumbency Incumbency increases spending Incumbency decreases spending

Contribution limits Restrictions decrease spending Restrictions increase spending
Partisan balance on the bench -- Closely balanced court increases spending

Governor's race -- Same year governor's race decreases spending
Term Length -- Longer terms increase spending  
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Table 5.2: Contributions to Candidates and Independent Expenditures by State 

State Years
Number of 
Candidates

Contributions
to Candidates

Independent
Expenditures

Average Independent
Expenditures 
by Candidate

Illinois 2000-2004 16 $19,492,740.00 $2,802,344.85 $175,146.55
Michigan 1998-2008 28 $16,604,774.00 $72,028.55 $2,572.45

Mississippi 2004-2008 20 $5,539,967.00 $502,602.40 $25,130.12
Wisconsin 2003-2009 10 $5,104,919.00 $8,481,022.00 $848,102.20

North Carolina 2006-2008 13 $3,442,734.00 $265,687.53 $20,437.50
Kentucky 2004-2008 13 $3,157,840.00 $0.00 $0.00

Washington (to 2004) 2000-2004 30 $3,106,782.00 $94,383.61 $3,146.12
Oregon 1998-2006 14 $2,778,781.00 $0.00 $0.00

Washington (from 2006) 2006-2008 11 $2,102,011.00 $3,220,522.19 $292,774.74
Arkansas 2004-2006 9 $1,373,278.00 $0.00 $0.00

Idaho 2008-2010 4 $387,068.59 $6,402.07 $1,600.52
Montana 2008 2 $340,559.00 $0.00 $0.00

Minnesota 2004-2008 7 $249,327.00 $6,828.70 $975.53

Total 177 $63,680,780.59 $15,451,821.90
Note: Twelve candidates running in Washington in 1998 are excluded from this table for lack of fundraising data in 1998
          Candidates from North Dakota are excluded from the analysis because all five candidates running during this period ran unopposed.
          Washington is split into two periods to account for the contribution limits enacted in 2006  
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Table 5.3: Independent Expenditures by State 
State Independent Expenditures PAC Contribution Limit Term Length

Wisconsin $8,481,022.00 Yes 10 years
Washington (from 2006) $3,220,522.19 Yes 6 years

Illinois $2,802,344.85 No 10 years
Mississippi $502,602.40 No 8 years

North Carolina $265,687.53 Yes 8 years
Washington (to 2004) $94,383.61 No 6 years

Michigan $72,028.55 Yes 8 years
Minnesota $6,828.70 Yes 6 years

Idaho $6,402.07 Yes 6 years
Arkansas $0.00 Yes 8 years
Kentucky $0.00 Yes 8 years
Montana $0.00 Yes 8 years
Oregon $0.00 No 6 years

Note: Washington is split into two periods to account for the contribution limits enacted in 2006
           Candidates from North Dakota are excluded from the analysis because all five candidates running during this period ran unopposed.  
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Table 5.4: Top Beneficiaries of Independent Expenditures 

State Year Candidate
Independent
Expenditures

Candidate
Contributions

Incumbent Open Seat
PACs 

limited

Wisconsin 2008 Gableman, Mike $2,752,224.00 $443,839.00 No No Yes
Wisconsin 2007 Ziegler, Annette K $2,636,100.00 $1,435,926.00 No Yes Yes
Wisconsin 2008 Butler Jr, Louis B $1,920,858.00 $400,161.00 Yes (Appointed) No Yes

Washington 2006 Groen, John M $1,893,609.50 $454,033.00 No No Yes
Illinois 2004 Maag, Gordon E $1,288,561.00 $4,564,938.00 No Yes No
Illinois 2004 Karmeier, Lloyd A $1,022,477.00 $4,802,119.00 No Yes No

Wisconsin 2009 Abrahamson, Shirley S. $680,706.00 $647,949.00 Yes (Chief) No Yes
Washington 2006 Johnson, Stephen L $501,740.40 $355,973.00 No No Yes
Wisconsin 2007 Clifford, Linda M. $463,640.00 $1,210,645.00 No Yes Yes

Illinois 2000 Hawkinson, Carl E $338,672.60 $837,229.00 No Yes No

Total $13,498,588.50 $15,152,812.00  
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Table 5.5: OLS Regression of Logged Independent Expenditures per Candidate 
Variable Model 1 Model 2

Race is an Open Seat
-0.146
(0.662)

-0.695**
(0.297)

Candidate is the Incumbent
1.924**
(0.569)

2.004**
(0.553)

Contributions by 
PACs are Limited

3.359**
(1.212)

--

Witko's Index of 
Contribution Limits (0-6)

--
0.814**
(0.244)

Party Control on the Bench
10.883**
(3.343)

10.995**
(3.118)

Gubernatorial Race 
Held in the Same Year

0.574
(1.132)

0.533
(1.188)

Length of a Justice's Term
0.51

(0.625)
0.969**
(0.387)

Constant
-6.166
(3.932)

-10.629
(2.682)

Standard errors are clustered on state N = 189 N = 189

**p < .05 R-Squared = 0.248 R-Squared = 0.236  
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Figure 5.1: Average contributions to candidates and independent expenditures by PAC 
limits 
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Figure 5.2: Average independent expenditures by term length 
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Figure 5.3: Average independent expenditures by incumbency 
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CHAPTER 6: THE REGULATION OF JUDICIAL ELECTIONS 
 
 Judicial candidates must strike a delicate balance during their campaigns: they 

must raise and spend enough money to be competitive and engage in some type of 

election communication with voters, all without creating a perception of bias toward a 

particular position or litigant.  States have pursued a number of policies to maintain 

transparency in this process and limit potential corrupting influences, including 

contribution limits, codes of judicial conduct, and disclosure requirements.  At the same 

time, the U.S. Supreme Court has complicated this balancing act with decisions directly 

addressing these regulations, as well as Citizens United v. Federal Election 

Commission,43 which has the potential to dramatically reshape the world of campaign 

finance.  As the national debate over campaign reform reignites, it is essential to 

understand the complex web of regulations facing judicial candidates and the effects such 

policies have had on both candidate and independent campaign spending.  I argue that 

some of these policies are having the unintended effect of encouraging the independent 

spending that supporters of reform are seeking to avoid. 

 The first judicial elections were indistinguishable from elections for other offices, 

and the same can be said for recent elections in some states (Berkson 1980; Bonneau and 

Hall 2009).  Judicial candidates in such states are closely aligned with political parties, 

make frequent campaign appearances, attend fundraisers and expend funds on mass 

communications and television advertising.  Other states have undertaken reforms to 

distinguish potential judges from candidates for other offices.  In these states, candidates 

                                                 
43 558 U.S. 50 (2010) 



 

 

129

may not formally associate with political parties, are barred from personally soliciting 

campaign contributions and must be especially careful in what they say about their views 

and agenda or their opponents’ records on the campaign trail (see e.g., Briffault 2004; 

Hasen 2007).  As candidates for state office, judicial candidates are subject to the same 

general regulations for collecting and reporting campaign contributions as legislative and 

executive candidates, though these are sometimes made even more stringent for judicial 

candidates.  The result of these policies is that judicial elections in most states are among 

the most regulated elections in the country. 

 Yet these regulations do not appear to have had the effects intended by supporters 

of reform: judicial elections, particularly those for a state’s highest court, are now more 

expensive, politicized and controversial than at any other point in American history 

(Streb 2007).  In addition to the campaign money spent directly by candidates, millions 

more have been spent by groups external to the campaigns through independent 

expenditures.  This trend is only expected to intensify as a result of Citizens United, 

which loosened the regulations on independent spending (Liptak 2010b; Sample, Skaggs, 

Blitzer, and Casey 2010).  Lawmakers have been quick to consider alternative reforms to 

counter this decision, which has only highlighted our limited understanding of the 

relationship between campaign regulations and the growth of this type of spending. 

The rise of independent expenditures is especially important for judicial elections 

for three reasons.  First, independent expenditures can allow one individual or group with 

an interest in a pending case to provide substantial support to a judicial candidate, 

increasing the appearance of corruption or bias (see e.g., Lessig 2009).  Second, the 
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identity of donors to a judge’s campaign is crucial in the event that a major campaign 

supporter comes before the court as a litigant.  Identifying campaign supporters is not 

always possible when a candidate receives indirect support through less-regulated 

independent expenditures, as opposed to direct support through campaign contributions 

that are reported to the state.  Third, this shift in the source of support can change the tone 

of a campaign because independent expenditures are often associated with negative 

campaign messages and advertising (see e.g., Sample et al. 2010).   

 In this chapter, I provide insight into this relationship between regulations and 

independent spending in judicial elections.  I begin by summarizing common arguments 

for and against regulation generally, noting the heightened stakes when applied to judicial 

elections.  I then recount the history of campaign reform in the United States, with an 

emphasis on federal regulations and court decisions.  In the second half of the chapter I 

examine three common types of regulations used in most states with judicial elections: 

contribution limits, codes of judicial conduct, and disclosure requirements.  After 

detailing the prevalence and stringency of each policy in states with judicial elections, I 

explore the relationship between these policies and independent spending in recent 

elections for seats on state courts of last resort.  I argue that states with regulations that 

restrict candidates’ campaigns encourage greater participation from outside groups 

through independent expenditures, an unintended consequence of reform.  Independent 

expenditures should also be more common in states that do not make an effort to track 

such activity through disclosure.  I test my expectations with data on independent 
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expenditures and television advertising from states that elect justices of their state 

supreme court in contestable elections. 

Judicial Elections and the Reform Debate 
 
 Both sides of the campaign finance policy debate make passionate pleas for and 

against greater restrictions, even when the issue is not at the forefront of the national 

agenda.  Understanding the general arguments of supporters and opponents of reform is 

essential to evaluating the effects of such policies.  Moreover, it is important to note how 

these arguments shift in relation to judicial elections as the election of judges tends to 

crystallize reformers’ goals and intensify their calls for policy change. 

 For supporters of regulation, campaign finance reform is intended to improve the 

quality of democracy by reducing corruption, enhancing voter efficacy and encouraging 

competition (Gross and Goidel 2003).  The only way to achieve these objectives, 

supporters argue, is through some government oversight of electioneering activities (e.g., 

Briffault 2004).  To avoid the appearance of corruption, no individual or group should 

spend so much in supporting a candidate that she is indebted to them once she is elected.  

Transparency in this process is necessary to reassure voters that there is no undue 

influence or vote-buying among officeholders, which should, in turn, bolster public 

confidence in government (Primo and Milyo 2006).  Regulations may also level the 

political playing field, allowing more voices to be heard and potentially affect 

government and policy.  When there is more of this equality in elections, it follows that 

more citizens will become involved as voters and as candidates (Hasen 2006).  By 
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regulating only the funding and not the content of political communications, the 

government can accomplish these goals while keeping down the cost of elections. 

 Opponents of regulation, however, view most proposed reforms as 

unconstitutional restrictions on the First Amendment, limiting the speech of candidates 

and campaign supporters (Farrar-Myers 2005).  Even without restricting the content of 

electioneering communications, the government can infringe on the freedom of speech by 

regulating who may speak about an election and how they may speak.  In the marketplace 

of ideas, speech should be unconstrained, particularly in relation to elections.  

Competition and faith in the system are augmented by the unfettered public expression of 

political ideas, not through restrictions imposed on citizens by the government (Smith 

1996). 

 This debate is often framed in the context of congressional or state legislative 

elections, but the rhetoric shifts when judicial elections are at issue.  Due to a judge’s role 

as an impartial arbiter of the law, the question of who is supporting a candidate is central 

to ensuring fairness and maintaining public confidence in the courts (see e.g., Gibson 

2009).  The U.S. Supreme Court acknowledged as much in their 2009 decision in 

Caperton v. A.T. Massey Coal Co., Inc.44  According to the Court’s opinion, elected 

judges have a constitutional duty to recuse themselves from cases in which campaign 

support leads to a “probability of bias” toward or against a litigant.  Therefore the 

argument for regulating campaign money in judicial elections is not limited to reducing 

spending or increasing competition; regulations must first minimize the potential of bias 

                                                 
44 556 U.S. ___ (2009) 
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and corruption.  States’ efforts to enact and enforce campaign regulations have been 

constrained, however, by the U.S. Supreme Court’s responses to federal campaign 

finance reforms (Gross and Goidel 2003). 

A Brief History of Election Regulation 
 
 Although campaign reform is often thought of as a federal issue, states were 

entirely responsible for regulating elections throughout the nineteenth century.  State 

governments were reluctant to impose many restrictions on campaigns through this 

period, aside from bans on vote-buying and bribery, though eventually states would lead 

the way for Congress in drafting federal campaign regulations (Gross and Goidel 2003).  

The role of state innovation in this area is vital since campaign finance reform is 

especially difficult to pass at the federal level; most major policy changes have only been 

prompted by scandals and controversies that aroused public condemnation of the status 

quo (Corrado 2005; Sorauf 1988).45  Looking at the history of campaign regulation, we 

can discern distinct eras of reform that are punctuated by federal legislation and decisions 

of the U.S. Supreme Court. 

 The earliest period of reform, beginning in the late nineteenth century, was a 

response to rampant corruption in government and elections though political parties.  At 

the time, the dominant party machine would control most government appointments in a 

certain area and filled those positions with loyal party members.  Parties then funded 

themselves largely through assessments of these officials’ wages, usually around 5% of 
                                                 
45 As Hayward (2008) notes, the roots of campaign finance reform can be found in opportunistic moves by 
political elites seeking to weaken their opponents and strengthen their own hold on power.  Campaign 
finance reform typically has greater support among the public than it does among elites, however, leading 
to more restrictive campaign finance laws in states with initiative processes (Alexander 1991; Pippen, 
Bowler, and Donovan 2002). 
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their annual salary (Sorauf 1992).  The passage of the Pendleton Civil Service Reform 

Act in 1883 ended this practice in regards to federal officials, forcing parties to look 

elsewhere for campaign money.  New York passed a similar law later in 1883, banning 

assessments on state officials’ salaries, and other states soon followed suit (Gross and 

Goidel 2003). 

Once parties were forced to seek out other sources of funding, the role of 

corporations in American elections quickly expanded.  Corporations were the main 

source of presidential campaign money by the turn of the twentieth century and it 

appeared to critics in some states that corporate interests had bought out the entire 

legislature (Goidel, Gross, and Shields 1999).  This trend encouraged states to act to limit 

the power of corporations.  By 1905, five states barred corporations, or at least 

corporations in certain sectors, from contributing to state candidates and parties (Gross 

and Goidel 2003).  In 1907, Congress passed the Tillman Act, imposing similar 

restrictions on candidates for federal office.  Candidates were further discouraged from 

accepting excessive contributions from controversial sources with the passage of the first 

disclosure requirements in the Publicity Act of 1910 and amendments the following year 

that imposed spending limits on congressional candidates (Sorauf 1988).  In time, as 

labor unions became more powerful organizations, they too would be prohibited from or 

limited in making contributions to candidates (Goidel, Gross, and Shields 1999).46 

                                                 
46 This was done first in the Smith-Connally Act, passed over President Roosevelt’s veto in 1943, and then 
on a permanent basis in the Taft-Hartley Act, passed over President Truman’s veto in 1947 (Goidel, Gross, 
and Shields 1999). 
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The most comprehensive legislation of this early era of campaign finance was the 

Corrupt Practices Act of 1925.47  This legislation strengthened existing provisions and 

expanded disclosure requirements to include all political committees, in addition to 

candidates and their campaigns (Farrar-Myers and Dwyre 2008).  Once in effect, 

however, the law proved to be entirely ineffective; candidates flagrantly violated or 

ignored regulations without consequence.  Indeed, not a single prosecution ever arose 

under this law (Sorauf 1992).  No agency had the authority to enforce disclosure 

requirements or to investigate suspected violations, so candidates had no fear of audits or 

fines as a result of noncompliance.  Despite the ineffectiveness of this legislation, 

Congress did little to reinforce existing regulations over the next half century.  States 

were no more successful than the federal government in this respect.  Disclosure 

requirements and limits on certain fundraising practices became common in the states, 

but were mostly unenforceable.  Overall, the reform movement lacked clear goals 

between states, resulting in little uniformity in these policies during this period (Gross 

and Goidel 2003). 

The prevailing attitude toward campaign regulation changed with the passage of 

the Federal Election Campaign Act (FECA) in 1971, and major amendments passed three 

years later in the wake of the Watergate investigation.  The most significant product of 

the FECA was the creation of the Federal Election Commission (FEC), an agency with 

the authority to oversee and enforce campaign regulations.  Disclosure reports would now 

                                                 
47 Once again, Congress was driven to action by scandal, this time involving the interior secretary and 
kickbacks in exchange for drilling rights to the Teapot Dome oil field in Wyoming (Farrar-Myers and 
Dwyre 2008).   
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be filed with the FEC on a quarterly basis, both before and after an election, and such 

reports would be public records (Goidel, Gross, and Shields 1999; Sorauf 1988).  This 

disclosure would allow the FEC to enforce new limits on contributions and expenditures.  

All individuals and groups, including newly-created corporate and union political action 

committees (PACs), would be subject to contribution limits that were fixed in the 

legislation (Jacobson 1980; Malbin 2003).  There would also be a limit to what 

candidates could spend on their campaigns, whether such funds were drawn from 

campaign contributions or the candidate’s own pocket.  The FECA also established a 

limit on how much an individual or group was allowed to spend independently on behalf 

of or in opposition to a candidate (Corrado 2005; Malbin and Gais 1998).  

Unsurprisingly, the FECA was quickly challenged in court, resulting in the 1976 decision 

that ushered in the second period of election reform in the states, Buckley v. Valeo.48 

In Buckley, the Court was presented with three justifications for the government’s 

regulation of campaign finance: (1) reducing corruption (or the appearance of corruption) 

in government, (2) equalizing the potential influence of each citizen over election 

outcomes, and (3) reducing campaign spending to encourage competition (Farrar-Myers 

and Dwyre 2008).  The court accepted only the first rationale as a sufficient government 

interest, a decision that instantly changed the direction of the reform movement.  

Following this reasoning, both contribution limits and disclosure requirements are 

permissible as they are designed to reduce the appearance of corruption by discouraging 

candidates from accepting excessive amounts of money from a single individual or 

                                                 
48 424 U.S. 1 (1976) 
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interest.  Most of the expenditure limits did not survive this challenge, however, as they 

were found to infringe on the freedom of speech.  Candidates could spend an unlimited 

amount of their own money on their campaign and Congress could not impose a 

mandatory ceiling on a candidate’s total expenditures.  Limits on independent spending 

were similarly unconstitutional as they restricted the political speech of individuals and 

groups external to the candidates’ campaigns (see e.g., Farrar-Myers and Dwyre 2008; 

Malbin 2003; Sorauf 1992). 

Buckley did not change reformers’ goals, though it did change their tactics.  

Without the possibility of mandatory spending limits, a few states instead developed 

public financing systems to encourage candidates to agree to voluntary spending limits 

(Gross and Goidel 2003).  States also reinforced the types of policies upheld by the 

Court, such as disclosure requirements and contribution limits in hopes of keeping the 

costs of elections from increasing further (Malbin and Gais 1998).  Limits on 

contributions from unions and PACs, for example, were enacted in fewer than twenty 

states in 1978, though such laws were present in forty-two and thirty-seven states, 

respectively, by the end of the century (Gross and Goidel 2003).  There was little change 

at the federal level, however, as major legislation was stalled in the 1980s and 1990s 

either in the Senate, in conference committee, or at the president’s desk.49 

Calls for reform were revived after the 1996 election and culminated with the 

passage of the Bipartisan Campaign Reform Act (BCRA) in 2002, commonly known as 

                                                 
49 The closest that Congress came to enacting major reform during this period was the Congressional 
Campaign Spending Limit and Election Reform Act of 1992, which was vetoed by President George H.W. 
Bush on May 9 of that year (Goidel, Gross, and Shields 1999). 
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“McCain-Feingold” after its Senate sponsors.  The BCRA was intended to combat two 

major byproducts of the existing regulations: soft money and issue advertising (Malbin 

2003).  Soft money consists of contributions to political parties, which were unlimited 

prior to BCRA.  Issue ads are “issue-based” campaign advertisements that do not fall 

under the statutory definition of an electioneering communication regulated by the FEC 

because they do not explicitly instruct viewers to vote for or against a named candidate 

(Farrar-Myers and Dwyre 2008).  Both soft money and issue ads allow groups to support 

or oppose candidates without violating contribution limits, and while avoiding many 

regulations and disclosure requirements.  Most provisions of BCRA survived a major 

challenge in 2003, though the divided and complicated nature of the opinion ensured that 

this would not be the final word on the law’s constitutionality (see e.g., Hasen 2004).50 

 The Roberts Court likely began a new era of campaign finance with its 2010 

decision in Citizens United v. FEC.  In its decision, the Court invalidated large portions 

of existing campaign finance laws related to independent spending and nonparty 

campaign supporters.  As a result, Congress cannot prohibit corporations, unions, or other 

entities from spending money independently in support or opposition to named 

candidates.  These groups no longer must form a PAC in order to engage in political 

expenditures, but may instead spend money directly from their general treasury (Bebchuk 

and Jackson 2010).  Groups must still acknowledge that they are paying for the 

communication, though the sources of that funding are less clear as compared with a 

PAC that is required to file quarterly financial reports.  Looking forward, critics of the 

                                                 
50 McConnell v. Federal Election Commission, 540 U.S. 93 (2003)  
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decision expect post-Citizens United elections to be characterized by an even larger 

volume of independent expenditures than we have become accustomed to since the 

passage of BCRA (e.g., Sample et al. 2010).  These fears have led to renewed calls for 

reform to stem the costs of elections, though it is unclear whether regulations already in 

place have had any such effects. 

Reform in Judicial Elections: Intentions and Expectations 
 
 It is clear from the discussion thus far that the terms “campaign regulation” and 

“campaign finance reform” can describe an array of policies.  In relation to judicial 

elections, there are three types of policies that are of particular importance: contribution 

limits, codes of judicial conduct and disclosure requirements.  Each of these regulations 

is aimed at reducing the appearance of corruption or bias on the part of elected judges, 

thereby maintaining the public’s confidence in the state judiciary (regarding public 

confidence in state courts, see e.g., Cann and Yates 2008; Gibson 2008, 2009).  In 

practice, however, they may have unintended consequences for groups engaging in 

independent expenditures.  In this section, I outline the arguments made by supporters 

and opponents of these specific reforms and the expected effects of each policy on 

independent campaign spending. 

Contribution Limits 
 
 One of the most common types of campaign reform even before Buckley, 

contribution limits are now a cornerstone of campaign finance in most states.  Limiting 

contributions was viewed, from the earliest campaign finance debates, as one of the best 

ways to reduce the potential for corruption (Malbin and Gais 1998).  Supporters also 
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argue that contribution limits can have broader benefits by forcing candidates to change 

their behavior.  In order to raise large amounts of campaign money in a limited 

environment, a candidate must seek support from a wider audience, democratizing this 

stage of the electoral process (Gross and Goidel 2003).  Since contribution limits make 

fundraising a more onerous process for candidates, they should also reduce the amount of 

money spent in elections, a major goal of the reform movement. 

Critics charge that contribution limits are unconstitutional and also have anti-

democratic consequences unintended by proponents of reform.  According to this view, 

contribution limits only restrict citizens from engaging in political speech that is 

protected by the First Amendment (e.g., Bopp and Woudenberg 2007).  In doing so, 

states discourage potential candidates from running for office because the fundraising 

process is too burdensome.  The candidates that are least affected by this are incumbents 

and other well-connected political elites.  Therefore contribution limits may serve to 

further reinforce the status quo, rather than open up elections to a wider range of 

candidates, as some supporters of reform claim (Smith 1996). 

 Despite the best intentions of reformers, it is likely true that contribution limits do 

not reduce the costs of elections.  The hydraulic theory of campaign finance states that 

money is like water and it will find its way around obstacles to enter the system in some 

way (Boatright, Malbin, Rozell, and Wilcox 2006).  Loopholes, intentional or otherwise, 

can be found in all legislation and often dictate future behavior (Farrar-Myers and Dwyre 

2008).  Issue advertising and increases in soft money were both indirect results of the 

FECA provisions, just as the expansion of independent expenditures and so-called “527 
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committees” at the federal level are a post-BCRA phenomenon (Gierzynski 2000; Malbin 

2003).51  Following this logic, money that cannot be contributed directly to candidates 

should find its way into the system indirectly. 

Judicial Codes of Conduct 
 
 In addition to campaign finance regulations that all state candidates must follow, 

judicial candidates must also abide by a code of conduct imposed by each state on 

judicial officials and candidates.  The development of these codes is closely tied to the 

American Bar Association, which first drew up the “Canons of Judicial Ethics” in 1924.  

These canons were revised in 1972 into a Model Code of Judicial Conduct that was 

extensively incorporated into many state codes soon after and given the force of law by 

the courts (Bopp and Woudenberg 2007; Hasen 2007).  The portions of these codes 

related to judicial elections typically include common language, including several clauses 

that can constrain a candidate’s speech.  Arguably the most controversial of these, the 

announce clause, forbade candidates for judicial office from announcing their views on 

“disputed legal issues.”  This, and other clauses related to campaign activity, was adopted 

verbatim by the majority of states as they drew up their codes of conduct.  States also 

followed the ABA’s recommendations in including stipulations limiting or prohibiting 

other activities, such as participation in partisan politics, personal solicitations of 

campaign contributions and misrepresentation of an opponent’s record (see e.g., Briffault 

2004; Hasen 2007; Long 2001).  

                                                 
51 The term “527 committee” is itself a reference to the section of BCRA that contains the loophole that 
allows them to operate as they do currently. 
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 Prior to 2002, most states had nearly identical codes of conduct, though the U.S. 

Supreme Court soon changed this.  In 2002, the Court ruled in Republican Party of 

Minnesota v. White52 that Minnesota’s announce clause violated judicial candidates’ 

freedom of speech, prompting reviews and challenges of codes in all states that hold 

judicial elections (Caufield 2005).  Supporters of the decision advocated at the state level 

for further revisions to codes, arguing that some aspects of state codes of conduct prevent 

voters from obtaining information that is necessary to make an informed decision at the 

polling station (e.g., Bopp and Woudenberg 2007; Dimino 2003).  Some states heeded 

this call, amending or eliminating whole sections of their code to avoid further 

challenges, while other states have interpreted the decision narrowly to preserve most of 

the original language (Caufield 2007).  As a result, there is now variation in the 

restrictiveness of codes of conduct across states holding judicial elections.  Loosened 

restrictions were expected to change the tone of judicial campaigns by allowing 

candidates greater latitude in discussing their own and opponents’ views and records in 

advertisements and campaign appearances.  There is evidence that this has occurred to 

some extent with regard to candidates’ campaigns (e.g., Caufield 2007), though certain 

provisions in a state’s code of judicial conduct may also affect the incentives for 

independent spending.   

Disclosure 
 
 Disclosure requirements have a long history and have proven especially resilient, 

even in the face of legal challenges.  Indeed, the disclosure requirements at issue in 

                                                 
52 536 U.S. 765 (2002) 



 

 

143

Citizens United were upheld by an eight-justice majority, whereas the bulk of the opinion 

was supported by a narrow five-justice majority (Sullivan 2010).  As opposed to 

contribution limits, disclosure requirements place no burden on the contributor.  Instead, 

they are considered “demand-side” reforms as they may only influence the candidate in 

considering whether she wants to accept a contribution and be publicly associated with a 

potentially controversial donor (Nelson 2000).  Effective disclosure is a costly enterprise, 

however, and not all state agencies have adequate resources to accomplish this (Malbin 

and Gais 1998). Critics argue that those resources are wasted since disclosure is so 

unlikely to influence a voter’s decisions.  The only way this is possible is if a voter is 

informed of a candidate’s spending prior to the election, which requires a great deal of 

work for the voter unless it is highlighted by the media or opposing candidates hoping to 

spark controversy.  While this is possible, it is too remote a scenario for detractors to 

justify the expense of enforcing disclosure laws (Gross and Goidel 2003).  More 

important, disclosure can have a chilling effect on political speech by discouraging 

contributions from citizens who fear intimidation or discrimination from neighbors, co-

workers or employers as a result of their political views.53 

Expected Effects on Independent Spending 
 
 According to the theory outlined in Chapter 2, these regulations should influence 

the decisions of groups considering whether and how to participate in judicial elections, 

which should, in turn, affect the aggregate levels of independent spending within a state.  

                                                 
53 This was one argument presented to the U.S. Supreme Court in Doe v. Reed, 561 U.S. ___ (2010) in 
which the Court refused to block the release of the list of petitioners backing a referendum regarding 
domestic partnerships.  A similar case involving contributors to California’s gay marriage ban (Proposition 
8) was decided in the same fashion by U.S. District Judge Morrison England (see e.g., Liptak 2010a). 
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To summarize this theoretical framework, groups decide to support a candidate after 

assessing the candidate’s likely positions on key issues as a judge and the larger political 

context; the decision to participate independently rather than as a campaign contributor is 

largely based on the restrictions imposed on judicial candidates. 

In deciding whether to support a judicial candidate, a group must have sufficient 

information to evaluate the candidate’s likely performance on the bench, should they be 

elected.  A rational group should only support candidates who are expected to be 

supportive of the group’s legal perspective and are opposed by a candidate who does not 

appear to share the group’s views.  This support can only be effective, however, if there 

is a chance that the group’s preferred candidate can win the election, so groups will also 

consider the political context within a state in making this initial decision.  These 

expectations were confirmed by the models presented in Chapter 3.  These analyses 

revealed that candidates in races involving incumbents were supported by higher levels of 

independent expenditures than candidates in open-seat races, perhaps because 

information about non-incumbents’ positions is so scarce.  Groups also appear to take 

account of party competition as candidates in states with close partisan division on the 

state supreme court benefitted from higher levels of independent spending than 

candidates on benches dominated by members of a single party. 

Once a group decides to support a judicial candidate, they may choose to 

contribute directly to the candidate’s campaign or spend independently.  I argue that this 

decision is essentially irrelevant in certain contexts where contributions are limited; 

without the ability to contribute unlimited sums to candidates, the only option for groups 
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is to spend independently if they wish to spend their resources in support of a candidate.  

In Chapter 3 I considered a simple measure of contribution limits, finding that limiting 

the contributions PACs may make to candidates may indeed be encouraging groups to 

spend independently.   

I examine this conclusion further in this chapter with a more comprehensive index 

of the stringency of contribution limits, as well as measures of the restrictiveness of codes 

of judicial conduct and disclosure requirements.  I first consider the effects of 

contribution limits, continuing my argument that contribution limits encourage groups to 

support candidates indirectly through independent expenditures by reducing their ability 

to engage directly through contributions.  This follows the hydraulic theory of money in 

politics, in that the campaign funds that cannot be donated directly will instead enter the 

system through an independent expenditure campaign.  As a result, candidates in states 

with more restrictive limits (i.e. lower limits) on contributions should experience higher 

levels of independent expenditures than candidates in states with less stringent 

restrictions.   

Second, the stipulations included in codes of conduct can encourage or inhibit 

groups that are considering independent expenditures.  In addition to the frequently-

discussed clauses restricting candidate speech, states have attempted to regulate how 

judicial candidates may raise campaign money and how they interact with political 

parties and organizations.  With regard to the speech-related clauses, groups should be 

encouraged to spend independently in states where candidates are especially restricted in 

what they may say on the campaign trail because the group may convey information the 
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candidate is unable or unwilling to mention.  Groups should also be encouraged to 

participate independently when codes of conduct place greater restrictions on how 

candidates may raise campaign funds.  Restrictions on how candidates may interact with 

political parties and organizations should have the opposite effect, however; when 

candidates are barred from associating with these groups, potential supporters will be 

discouraged from participating because they do not have enough information to evaluate 

whether the candidate will support their agenda as a judge. 

 Disclosure should also influence independent expenditures, as potential 

supporters should be encouraged to spend when their support is more difficult to track.  

Identifying the sources of campaign support is essential in judicial elections, particularly 

after Caperton.  The information provided in disclosure reports is critical to evaluate 

whether there exists a probability of bias on the part of the judge that would force her 

recusal from a case.  Independent expenditures complicate this, however, because not all 

states require disclosure of contributions or expenditures made independently by non-

party entities.  Even those states that do require disclosure differ in the information that 

needs to be disclosed in relation to independent expenditures, most notably the candidate 

that is supported or opposed by the expenditure.  Groups that are seeking to influence a 

judge without being directly linked to her, risking a Caperton recusal, will be encouraged 

to spend independently in these states with lax disclosure regimes.  Therefore, states that 

allow such nearly-anonymous, untraceable independent expenditures should experience 

them in greater volume than states where groups must follow disclosure protocols.  A 
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summary of expectations for these regulations, as well as other factors discussed in 

greater detail in previous chapters, may be found in Table 6.1. 

Measuring the Stringency of Campaign Regulations 
 
 To understand the effects of campaign regulations, it is necessary to measure the 

restrictiveness of each state’s policies.  To do so, I develop a coding scheme for each of 

the three types of policies, which is then applied to the regulations of the twenty-two 

states that select justices of the state’s highest court through partisan or nonpartisan 

elections. 

 Researchers have generally categorized contribution limits in one of two ways.  

The first approach is to count the types of donors that are subject to contribution limits to 

create a scale (e.g., Gross and Goidel 2003; Witko 2005).  This method is clear, but 

simple, as it ignores differences in the size of the limit.  For example, Illinois and 

Montana would be coded identically as limiting PAC contributions, even though the 

limits are $50,000 and $310, respectively.  To account for differences in the severity of 

these limits, I follow Hogan’s (2005) coding of PAC limits and expand it to include a 

broader range of contributors.  As shown in Table 6.1, laws regarding contribution limits 

are coded on a 0-3 scale (0-4 for corporations and unions), in which larger numbers 

represent more restrictive policies.  I code the limits on contributions to candidates for the 

state supreme court placed on five types of donors (corporations, unions, PACs political 

parties and individuals) as well as any limits on the contributions that PACs may make, 

as PAC transfers can allow candidates and contributors to skirt direct contribution 
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limits.54  After coding each type of law individually, I create a composite measure of 

contribution limit restrictiveness by averaging the six scores.  These composite scores 

range from 0 to 3.33 with zero representing a complete absence of contribution limits.  

The coding details for all states included in this analysis can be found in Table 6.2.   

 In reading the codes of judicial conduct, I consider three different facets of 

campaigning that may be restricted: (1) what a judicial candidate is allowed to say; (2) 

how candidates may raise campaign money; and (2) how candidates may interact with 

political parties.  Within each of these areas, I identify three clauses or stipulations that 

would be present in the most restrictive version of a code of conduct.  Restrictions on 

candidate speech were fairly standard prior to the U.S. Supreme Court’s decision in 

White, though a number of states made substantial revisions after the Court ruled that 

Minnesota’s “announce clause” was too restrictive to candidate’s First Amendment right 

to political speech.  Most states removed their announce clauses entirely, though three 

other common clauses related to speech were retained in many states: (1) the pledges and 

promises clause, which bars candidates from promising to do anything in office other 

than deciding cases impartially; (2) the commit clause, which forbids candidates from 

publicly committing to support a particular position or litigant; and (3) the 

misrepresentation clause, which prohibits candidates from deliberately spreading false 

information about themselves or their opponents.   

                                                 
54 Rory Reid, a 2010 candidate for governor of Nevada is currently under investigation for such a ploy in 
which almost 100 PACs were created with the sole purpose of moving money from a larger PAC to Reid’s 
campaign fund (Spillman 2011).  PAC transfers have also been a longstanding issue in Alabama, which 
allowed unlimited PAC-to-PAC transfers prior to 2011.  Campaign money was typically filtered through 
dozens of PACs, making it extremely difficult to determine the true sources of a candidate’s funds. (see 
e.g., Rawls 2010).   
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 Scholars who have examined the codes of conduct previously have stopped at this 

point, though there are often further restrictions on campaigns beyond these clauses.  

Codes of conduct can place additional restrictions on campaign fundraising, further 

constraining judicial candidates as opposed to candidates for other state offices.  I first 

consider whether the code bans candidates from personally soliciting contributions, 

forcing them to instead establish a campaign committee to handle all fundraising 

activities.  Second, I determine whether there are provisions restricting the window for 

campaign fundraising to less than one year before or 90 days after an election.55  Finally, 

I search for language that instructs candidates or their committees to keep the identities of 

campaign contributors confidential from the candidate.  Regarding interactions with 

political parties and organizations, I determine whether the following three activities are 

explicitly banned within the code: (1) contributing to non-judicial candidates, (2) making 

a public speech at a political event or for a political organization, and (3) publicly 

identifying as a member of a political party.  Since each of these sets of constraints is 

relevant to a different dimension of campaigning, I consider each of the three areas 

separately in the analysis, resulting in three distinct 0-3 scales of restrictiveness.  The 

findings for each component as well as the aggregate scores for each broader area are 

listed in Tables 6.3, 6.4 and 6.5. 

                                                 
55 The timing of contributions is important as it can force candidates to run shorter campaigns than 
candidates for other state offices.  These particular parameters are chosen because they were the most 
common timelines mentioned in codes of conduct.  In states where the wording indicated an irregular 
period (e.g., 90 days before the primary) I estimated the timing based on the 2010 election calendar. 
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 To code disclosure requirements, I identify three criteria that should be most 

relevant to effective disclosure of independent expenditures. 56  First, I consider whether 

disclosure statutes explicitly require that independent expenditures be disclosed at all, 

since this has not been standard practice until recently.  Second, I determine whether an 

independent spender must also disclose the candidate supported or opposed by their 

expenditure.57  Finally, I review the agencies responsible for enforcing disclosure 

requirements, specifically whether there is an independent agency with oversight of 

campaign finance or whether it is left to the Secretary of State’s office, or the 

equivalent.58  I assigned one point for each of the above criteria satisfied in each state, 

resulting in a 0-3 scale presented in Table 6.6.  For this index, higher scores reflect more 

comprehensive disclosure requirements for independent expenditures. 

Data and Analysis 

 Having coded the individual regulations of each state, we can now analyze the 

aggregate patterns of independent spending in judicial elections.  To do so, I rely on two 

related data sources.  The first set of data is drawn directly from state disclosure reports 

on independent expenditures, which is discussed at length in the preceding chapters.  

These data are the most objective and complete measure of independent spending 

available, but they are not available in all states.  I was unable to obtain reliable data in 

                                                 
56 Each state’s laws are coded based on data from the online Campaign Disclosure Law Database, a project 
of the UCLA School of Law, the Center for Governmental Studies, and the California Voter Foundation, 
supported by The Pew Charitable Trusts. 
57 I discovered during the data collection process that some states do not enforce these requirements, 
rendering them meaningless; nonetheless, I consider only the statutory language in the coding of disclosure 
laws. 
58 This is an important distinction in regards to the budgeting and staffing, which can affect enforcement of 
disclosure laws (see Malbin and Gais 1998). 



 

 

151

nine of the twenty-two states in this analysis, which includes nearly all the states that hold 

partisan elections for the state court of last resort, largely as a result of lax disclosure 

standards in these states.  Despite this, the data for the candidates in the states that are 

included are complete accounts of all independent expenditures reported to the state, 

from television and newspaper advertising to direct mail and phone-banking expenses.   

I include the second, parallel analysis of television advertising to balance the 

missing states from the first set of data.  These data are drawn from independent 

estimates of the costs of television advertising collected by a consortium of judicial 

reform groups (Goldberg, Holman, and Sanchez 2002; Goldberg, Samis, Bender, and 

Weiss 2004; Goldberg and Sanchez 2004; Sample, Jones, and Weiss 2007; Sample, 

Skaggs, Blitzer, and Casey 2010).  Of course, the groups and individuals collecting these 

data have a clear position in the reform debate, though any bias in the calculation of the 

costs of advertising should be consistent across all states.  The major limitation with these 

data is that it does not account for any other type of campaign spending beyond television 

advertising.59  Nonetheless, these data capture the most costly expenditures in all states 

with contested elections for the state court of last resort.  Taken together, these data 

should provide greater depth to our understanding of the effects of regulations than would 

be possible when analyzed independently.     

 To test my expectation I rely on ordinary least squares regression, which requires 

that I transform my dependent variables to satisfy the assumptions of an approximately 

                                                 
59 My own data collection confirmed the assumption that other types of expenditures, such as direct mail, 
phone banking, newspaper and radio advertising, are more common outlets for independent spending than 
television advertising alone. 
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normal distribution and a linear relationship for the model.  The results presented in 

Table 6.7 include data from 189 candidates in twelve states in Model 1, and 254 

candidates in twenty states in Models 2.60  The dependent variable in the first model is 

the natural log of the independent expenditures on behalf of a candidate or in opposition 

to their opponent, as reported to the state.  In the second model, the dependent variable is 

the natural log of the money spent on television advertising by any entity other than a 

candidate or political party.  Following the theory laid out in previous chapters, a number 

of candidate- and state-level independent variables are included, in addition to the 

indicators of state campaign regulations. 

 The results are fairly consistent between the two models, though the relationships 

in Model 1, using the more comprehensive dependent variable in fewer states, are 

generally stronger.  The index of contribution limits is positive and statistically 

significant (p<.10) in the first model, as expected.  This indicates that candidates in states 

with more stringent contribution limits should benefit from a higher level of independent 

spending than those in states with less restrictive limits.  This is illustrated in Figure 6.1, 

which is a graph of the average predicted expenditures on behalf of candidates based on 

the stringency of contribution limits in their state.  The predicted expenditures increase 

steadily in each successive category, particularly when moving between the “moderate 

limits” (composite score of less than 1.5) and “low limits” categories.  These results 

indicate that contribution limits intended to reduce the costs of elections have the 

                                                 
60 The second model includes all states holding elections for the state court of last resort, with the exception 
of North Dakota and Pennsylvania.  North Dakota did not have any contested elections during the period 
under consideration and Pennsylvania held only odd-year elections for which data was not available. 
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unintended effect of increasing the amount spent independently in these elections for the 

state supreme court.  Other studies have suggested that the presence of contribution limits 

can alter candidate or contributor behavior, however these results take the argument a 

step further: it is not only the presence of a limit that influences independent supporters, 

but also the restrictiveness of those limits.   

 Regarding codes of conduct, we see similarly significant results for two of the 

three areas of restrictions included in the analysis.  Even after the U.S. Supreme Court’s 

decision in White, the clauses regarding political speech appear to have some influence.  

As expected, restrictions on candidate speech are associated with higher levels of both 

independent spending and independent television advertising (p<.05).  This means that 

candidates in states with all three of the key clauses are expected to benefit from higher 

levels of independent spending than candidates with fewer restrictions on their campaign 

messaging.  This result suggests that groups are encouraged to spend independently when 

the campaign strategies available to candidates are constrained by the state code of 

judicial conduct.   

 Other stipulations in the codes of conduct, namely those restricting involvement 

with political parties, are also shown to influence independent spending.  As expected, 

this effect is statistically significant (p<.05) and negative in both models.  Thus, 

candidates in states with more restrictions on judicial candidates’ interactions with a party 

and its non-judicial candidates experience lower levels of independent spending and 

independent television advertising than states that allow candidates to freely associate 

with the parties and political organizations.  This result provides some insight into the 
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conflicting analyses regarding the relative expense of partisan and nonpartisan elections 

(see e.g., Bonneau 2007; Goldberg, Samis, Bender, and Weiss 2004).  In regard to 

independent expenditures, the partisan/nonpartisan distinction is not as important as the 

degree to which candidates are allowed to associate with political parties.  There are 

several possible reasons why we observe this relationship, which is presented graphically 

in Figure 6.2.  Following the theory, the most likely reason is that it is more difficult for 

potential supporters to ascertain the views of a judicial candidate when the candidate is 

not allowed to participate in partisan politics whatsoever; this would lead these 

individuals and groups to spend campaign money elsewhere rather than risk supporting a 

candidate that may not be supportive of their agenda on the bench. 

 The only variable unrelated to the campaign regulations that attains statistical 

significance in either model is incumbency.  Confirming the model presented in the 

preceding chapter, incumbents should still benefit from higher levels of independent 

expenditures than non-incumbents. The results for the other type of regulation 

considered, disclosure requirements, do not conform to my expectations, though this is 

not surprising due to issues in data collection.  The independent expenditures data was 

collected directly from state disclosure reports, so all of the candidates included in Model 

1 are from states with relatively-strict disclosure requirements.  The candidates included 

in the second model encompass a broader range of disclosure policies, though the index 

does not appear to have a statistically significant effect on independent television 

advertising. 
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 Having accounted for the unintended consequences of reform, I also consider 

whether these policies have had their intended effects on candidate fundraising.  In Table 

6.8, I present another regression using the natural log of the money raised by the 

candidate’s campaign as the dependent variable.61  The only regulations that have a 

statistically significant effect on candidate fundraising are the restrictions on interactions 

with parties and political organizations.  Presumably, these constraints block candidates 

from making the connections necessary to raise larger sums of money, in addition to the 

information deficit when contributors lack the cue of partisan affiliation in evaluating 

candidates.  The index of contribution limits is just outside the standard parameters for 

statistical significance (p=.137), but it is important to note that the coefficient is positive.  

If contribution limits had any influence in reducing the amount of money raised by 

candidates, this coefficient should be negative.  Also, we see that some of the non-

regulatory factors that are typically associated with stronger fundraising are significant 

and positive in this model, including incumbency, running for an open seat and running 

for an office with a longer term.  This indicates that these results are in line with other 

analyses of candidate fundraising and should raise further questions about the 

effectiveness of campaign reforms. 

Conclusion 

As we enter a new era of campaign finance, reviving a contentious policy debate, 

it is important to examine the consequences of reform.  Scholars and observers alike have 

                                                 
61 The model presented in Table 6.8 does not include the index of disclosure requirements as these were 
measured only for independent expenditures.  These requirements are not theoretically relevant to a 
candidate’s fundraising, though the substantive results of this model do not change if the disclosure index is 
included. 
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been skeptical in analyzing whether campaign reforms have any of their intended effects 

on campaign spending; in this chapter, I have raised further questions as to whether some 

regulations have had unintended effects, serving as a catalyst for the rise in independent 

expenditures over the last decade.  This analysis suggests that this may be the case, a 

conclusion that should give pause to all observers of judicial elections, regardless of their 

position in the judicial reform debate. 

If we consider the primary goal of campaign reform to be reducing the cost of 

elections, these reforms have failed on their face; elections of all types have become more 

expensive even as states and the federal government have tightened restrictions on 

candidates and their supporters.  This is confirmed empirically with regard to judicial 

candidates in the analysis of candidate fundraising.  Even contribution limits, which 

should, by definition, inhibit fundraising by constraining supporters from donating 

excessive amounts of money to a candidate’s campaign, have had no effect on the total 

amount of campaign funds raised by candidates for the state supreme court.  If anything, 

candidates in the states with greater restrictions are raising more money than candidates 

in states that have relatively few limits on contributions.   

It is also questionable whether regulations have accomplished any of the 

secondary goals of reform, such as reducing corruption and bolstering citizens’ view of 

elections and political institutions.  Despite the proliferation of restrictions on campaign 

speech and financing in judicial elections, these races are now regarded as more 

politicized and negative than ever before.  Charges of bias from campaign support have 

been brought to the forefront in some states as elected judges have dealt with the 
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aftermath of the Caperton decision.  It is unclear whether such controversies have had 

any influence on public attitudes toward state courts, though it is unlikely that they have 

substantially improved public perceptions. 

While these regulations have likely not had many of these intended effects, this 

analysis indicates that they have had unintended consequences in potentially encouraging 

individuals and groups, like political action committees, to participate independently in 

judicial elections.  This poses a major problem moving forward as the full effects of 

Citizens United are felt in the states.  With increased independent expenditures, it 

becomes easier for potential litigants to support candidates without being directly linked 

to them due to a lack of disclosure requirements.  Without some transparency in this 

process, it will be more difficult to know when a potential conflict of interest exists that 

should require an elected judge’s recusal from a case.  This shift in campaign money 

from candidates to outside groups can also change the tone of judicial elections, as 

independent communications do not need to follow the policies imposed on candidates 

barring misrepresentation or issue-based campaigns.  Whereas candidates have tended to 

run positive, promotional ads with traditional themes of justice, independent ads have 

been more negative and anti-incumbent, charging sitting justices with outrageous claims 

of bias and incompetence.  Judicial candidates are powerless to stop this type of 

campaign, though they may also become reliant on independent support as it becomes 

more commonplace.  Whether one supports or opposes the idea of electing judges on a 

theoretical level, these results illustrate the practical complexities facing all judicial 
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candidates as they balance their need for campaign support with the ideal of impartial 

justice in this new era of campaign finance. 
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Table 6.1: Summary of Expectations 
Factors that should increase independent expenditures Factors that should decrease independent expenditures

Contribution limits Restrictions on candidate's interactions with political organizations
     Candidates in states with more restrictive (i.e. lower) limits on 
contributions benefit from higher levels of independent expenditures than 
candidates in states with looser restrictions.

     Candidates in states with more restrictive codes of conduct regarding how 
candidates may interact with political parties and organizations benefit from 
lower levels of independent expenditures than states with looser restrictions.

Restrictions on candidate speech Disclosure of independent expenditures
     Candidates in states with more restrictive codes of conduct regarding 
candidate speech benefit from higher levels of independent expenditures 
than candidates in states with looser restrictions.

     Candidates in states with more restrictive disclosure requirements for 
independent expenditures benefit from lower levels of independent 
expenditures than candidates in states with looser restrictions.

Restrictions on candidate fundraising Incumbency
     Candidates in states with more restrictive codes of conduct regarding 
candidate fundraising benefit from higher levels of independent 
expenditures than candidates in states with looser restrictions.

     Incumbents benefit from lower levels of independent expenditures than 
non-incumbents.

Partisan balance on the bench Open seat race
     Candidates in states where there is a close partisan balance on the court 
benefit from higher levels of independent expenditures than candidates in 
states where one party is relatively dominant.

     Candidates running for open seats benefit from lower levels of 
independent expenditures than candidates in races involving an incumbent.

Term Length Governor's race
     Candidates in states where justices serve longer terms benefit from higher
levels of independent expenditures than candidates in states with shorter 
terms for justices.

      Candidates seeking election the same year as the governor is elected 
benefit from lower levels of independent expenditures than candidates 
seeking election in other years.

Partisan Elections
     Candidates who must run in a partisan primary or general election benefit 
from higher levels of independent expenditures than candidates in states that 
do not ever appear on a partisan ballot.  
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Table 6.2: The Stringency of Contribution Limits 
State Corporations Unions PACs Parties Individuals PAC contributions Average

West Virginia 4 3 3 3 3 4 3.33
Kentucky 4 3 3 1 3 4 3.00

Ohio 4 4 2 1 2 4 2.83
Montana 4 3 3 1 3 2 2.67

North Carolina 4 4 2 0 2 4 2.67
Michigan 4 4 2 1 2 2 2.50
Arkansas 2 2 2 2 2 4 2.33

Minnesota (after 2009) 4 2 2 1 2 2 2.17
Louisiana 2 2 2 0 2 4 2.00
Wisconsin 4 4 1 0 1 2 2.00

Nevada 2 2 2 2 2 0 1.67
New Mexico (after 2010) 2 2 2 2 2 0 1.67

North Dakota 4 4 0 0 0 2 1.67
Pennsylvania 4 4 0 0 0 2 1.67

Texas 4 4 0 0 0 2 1.67
Washington (after 2006) 2 2 2 2 2 0 1.67

Idaho 1 2 2 1 2 0 1.33
Illinois (after 2010) 1 3 1 0 2 0 1.17

Minnesota (until 2009) 4 0 0 0 0 2 1.00
Alabama 3 0 0 0 0 2 0.83
Georgia 1 1 1 1 1 0 0.83

Mississippi 3 0 0 0 0 2 0.83
Washington (until 2006) 0 0 0 2 0 0 0.33

Illinois (until 2010) 0 0 0 0 0 0 0.00
New Mexico (until 2010) 0 0 0 0 0 0 0.00

Oregon 0 0 0 0 0 0 0.00
Note: Contributions limits for the first five columns of data were coded according to the following rules: 

                             unlimited contributions = 0
                             moderate limits (greater than $5000) = 1
                             low limits ($1000-$5000) = 2
                             very low limits (less than $1000) = 3
                             contributions prohibited (corporations and unions only) = 4

          "PAC contributions" is a count of the following types of donors that are limited or prohibited in their contributions to PACs: corporations, unions, other PACs and individuals  
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Table 6.3: Restrictions on Candidate Speech in Codes of Conduct 

State
Pledges and 

promises clause
Commit clause

Misprepresentation
clause

Composite score

Arkansas 1 1 1 3
Idaho 1 1 1 3

Louisiana 1 1 1 3
Mississippi 1 1 1 3

Montana 1 1 1 3
New Mexico 1 1 1 3
North Dakota 1 1 1 3

Ohio 1 1 1 3
Pennsylvania 1 1 1 3
Washington 1 1 1 3

West Virginia 1 1 1 3
Wisconsin 1 1 1 3
Alabama 1 0 1 2
Georgia 0 1 1 2
Illinois 0 1 1 2

Kentucky 1 1 0 2
Michigan 1 0 1 2

Minnesota 1 0 1 2
Nevada 1 1 0 2
Oregon 1 0 1 2
Texas 1 0 1 2

North Carolina 0 0 0 0  
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Table 6.4: Restrictions on Candidate Fundraising in Codes of Conduct 

State
Personal solicitations

are prohibited
Restricted timeline 
for contributions

Identity of contributors
should be confidential

from candidate
Composite score

Arkansas 1 1 0 2
Idaho 1 0 1 2

Kentucky 1 1 0 2
Michigan 1 1 0 2
Minnesota 1 0 1 2
Mississippi 1 1 0 2

New Mexico 0 1 1 2
North Dakota 1 0 1 2
Pennsylvania 1 1 0 2
Washington 1 1 0 2

Illinois 1 0 0 1
Louisiana 1 0 0 1

Ohio 1 0 0 1
Oregon 1 0 0 1

West Virginia 1 0 0 1
Wisconsin 1 0 0 1
Alabama 0 0 0 0
Georgia 0 0 0 0
Montana 0 0 0 0
Nevada 0 0 0 0

North Carolina 0 0 0 0
Texas 0 0 0 0

Note: A restricted timeline is defined as less than one year before or less than 90 days after an election  
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Table 6.5: Restrictions on Interactions with Political Parties and Organizations in Codes of Conduct 

State
Candidates may not
make contributions

Candidates may not 
publicly identify 

with a party

Candidates may not
make speeches for

political organziations
Composite score

Arkansas 1 1 1 3
Montana 1 1 1 3

Washington 1 1 1 3
Georgia 1 0 1 2
Idaho 1 0 1 2

Kentucky 1 0 1 2
Louisiana 1 0 1 2
Minnesota 1 0 1 2
Mississippi 1 0 1 2

Nevada 0 1 1 2
North Dakota 1 0 1 2

Oregon 1 1 0 2
Illinois 0 0 1 1

Michigan 0 0 1 1
New Mexico 0 0 1 1

Ohio 0 0 1 1
Pennsylvania 0 0 1 1
West Virginia 0 0 1 1

Wisconsin 0 0 1 1
Alabama 0 0 0 0

North Carolina 0 0 0 0
Texas 0 0 0 0  
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Table 6.6: Disclosure Requirements for Independent Expenditures 

State
Independent expenditures 

must be disclosed
Candidate supported or 

opposed must be disclosed
Agency is independent 
from secretary of state

Composite score

Georgia 1 1 1 3
Illinois 1 1 1 3

Kentucky 1 1 1 3
Louisiana 1 1 1 3
Minnesota 1 1 1 3
Montana 1 1 1 3

North Carolina 1 1 1 3
Washington 1 1 1 3
Wisconsin 1 1 1 3

Idaho 1 1 0 2
Michigan 1 1 0 2

Mississippi 1 1 0 2
Ohio 1 1 0 2

Oregon 1 1 0 2
Pennsylvania 1 1 0 2

Texas 1 1 0 2
West Virginia 1 1 0 2

Arkansas 1 0 0 1
Nevada 1 0 0 1

New Mexico 1 0 0 1
Alabama 0 0 0 0

North Dakota 0 0 0 0  
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Table 6.7: OLS Regression of Logged Independent Expenditures 

Variable
Model 1

(all independent spending)
Model 2

(television advertising)

Contribution limits index
2.752*
(1.534)

0.405
(0.675)

Disclosure index
1.792**
(0.753)

0.469
(0.620)

Restrictions on campaign speech (from 
codes of conduct)

5.853**
(2.580)

2.739**
(1.105)

Restrictions on partisan interactions 
(from codes of conduct)

-4.890**
(1.828)

-2.480**
(1.111)

Restrictions on campaign fundraising 
(from codes of conduct)

-2.078
(1.677)

0.043
(0.673)

Candidate is the incumbent
2.039**
(0.594)

1.616*
(0.893)

Race is an open seat
-0.589
(0.506)

0.634
(0.736)

Party control on the bench
4.464

(5.000)
-1.961
(3.133)

Gubernatorial race is
held in the same year

0.321
(1.233)

-0.616
(0.476)

Length of a justice's term
-2.395
(1.754)

0.525
(0.507)

General or primary election is partisan
7.926

(5.108)
-1.894
(1.792)

Constant
9.302

(11.41)
-4.886
(3.379)

Standard errors are clustered on state N = 189 N = 254

**p < .05, *p < .10 R-Squared = 0.3539 R-Squared = 0.1582  
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Table 6.8: OLS Regression of Logged Candidate Funds 

Variable
Model 3

(candidate funds)

Contribution limits index
0.496

(0.320)

Restrictions on campaign speech (from 
codes of conduct)

0.460
(0.370)

Restrictions on partisan interactions 
(from codes of conduct)

-0.841**
(0.322)

Restrictions on campaign fundraising 
(from codes of conduct)

-0.416
(0.315)

Candidate is the incumbent
1.443**
(0.198)

Race is an open seat
0.773**
(0.237)

Party control on the bench
3.701

(3.419)
Gubernatorial race is
held in the same year

0.764
(0.802)

Length of a justice's term
0.433**
(0.138)

General or primary election is partisan
0.228

(0.518)

Constant
6.246**
(2.432)

Standard errors are clustered on state N = 318

**p < .05, *p < .10 R-Squared = 0.3220  
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Figure 6.1: Predicted independent expenditures by contribution limit stringency 
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Figure 6.2: Predicted independent expenditures by restrictions on candidate interactions with political parties and organizations 
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CHAPTER 7: CONCLUDING THOUGHTS 
 
 The last ten years have seen remarkable changes in the worlds of judicial 

elections and campaign finance that continue to have profound effects on state 

judiciaries.  Races for the state supreme court now resemble gubernatorial and senatorial 

elections in most states in terms of campaign spending and the tone of campaign 

communications.  State courts have increasingly found themselves, intentionally or 

otherwise, at the center of policy battles between other political institutions, many of 

which are especially salient to the public.  The U.S. Supreme Court has complicated 

matters with a series of decisions related to judicial candidates and the behavior of 

elected judges. 

Arguably the greatest change to judicial elections has been the emergence of 

independent expenditures by organized interests.  Once publically silent in judicial 

elections, corporate and union interests are now driving the conversation in some states 

through large independent expenditures.  Discussions about the increasing costs of 

judicial elections rarely take into account the distinct nature of this type of campaign 

spending, grouping independent expenditures with those of the candidate’s campaign 

committee.  This is a mistake generally because the actors who have the capacity to 

engage in independent expenditures is a small subset of campaign supporters overall.  

The distinction becomes even more important in judicial elections as independent 

expenditures can obscure the links between campaign supporters and elected judges that 

are vital to Caperton-based challenges when a campaign supporter becomes a litigant.  
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Moreover, the tone of communications produced independently is often negative as 

compared to the mostly-positive, promotional messages of candidates’ campaigns. 

My goal in this dissertation has been to deepen our understanding of this type of 

campaign spending by collecting and analyzing data on independent expenditures in 

judicial elections for the first time.  This has not been done, until now, due to the 

difficulties in obtaining consistent and reliable measures of independent spending across 

states; not all states require the same level of disclosure and existing estimates of 

independent expenditures (e.g., Sample, Skaggs, Blitzer, and Casey 2010) are imprecise 

and limited in scope.   I rely on the official disclosure reports filed with each state to 

overcome these challenges.  The result is not a perfect dataset, as a number of states do 

not have sufficient disclosure requirements to be included, but it brings us closer to 

understanding the growth of independent expenditures in judicial elections than any 

previous studies. If we wish to properly understand the growing role of campaign money 

in state judicial selection, independent expenditures are a vital part of the story. 

 One overwhelming observation gleaned from these data is the relative 

infrequency of independent expenditures, at least in pre-Citizens United elections.  Just as 

independent and campaign spending are typically presented ambiguously as if they are 

functionally equivalent in all states, independent expenditures are discussed as if they are 

a common occurrence in all states with judicial elections.  The results presented in 

Chapter 5 contradict this conventional wisdom, however; almost two hundred candidates 

in twelve states were included in the analysis, though ten candidates in three states 

accounted for almost 90% of all expenditures.  Clearly, not all states have experienced 
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high levels of independent spending, with most expenditures highly concentrated among 

a small number of candidates in a handful of states.  These findings may shift in future 

elections, as the impact of Citizens United easing regulations on independent spending by 

corporations and unions diffuses to state elections, though it is too early to tell. 

 Looking deeper into the results presented in the preceding chapters, we can see 

that many of the expectations of the theoretical argument detailed in Chapter 2 are borne 

out in the data.  Following this theory, I expected that groups would be encouraged to 

participate in judicial elections only when they have enough information to evaluate the 

candidate’s future positions on important group issues and when the political context is 

favorable to a preferred candidate.  Accordingly, races involving incumbents and partisan 

elections should attract higher levels of independent expenditures than open-seat races 

and nonpartisan elections.  The results of Chapters 5 and 6 indicate that these 

expectations hold in practice.  Competition also appears to be important, as candidates in 

states with close partisan division on the court of last resort benefit from higher levels of 

independent expenditures than those in states with lower competition.  These results 

suggest that the general theoretical motivations proposed for individual groups do have 

an influence over the aggregate support that judicial candidates receive from independent 

expenditures. 

 Most important, however, is the degree to which campaign regulations appear to 

influence group behavior.  Certain institutional rules and laws were consistently shown to 

be significant in shaping the level of support that candidates within a state received from 

independent sources.  Contribution limits have the most straightforward and robust 
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effects, redirecting campaign money from candidates’ campaigns to independent 

expenditures.  Candidates in states with more restrictive contribution limits benefitted 

from higher levels of independent spending than candidates in states with less restrictive 

limits, whether limits were measured as a simple dichotomous variable, as in Chapter 5, 

or as a more-detailed index, as in Chapter 6.  Contribution limits were also central to the 

explosion of independent expenditures in Washington elections according to prominent 

state officials and observers, as illustrated in Chapter 4.  At some level, contribution 

limits were intended to lower the costs of elections and reduce the role of PACs and other 

groups in elections.  The results presented here suggest that contribution limits may be 

having the opposite effect, increasing the costs of elections by encouraging independent 

spending by interested groups.   

 Other regulations also are shown to have a significant effect on the levels of 

independent spending in judicial elections.  The codes of judicial conduct imposed by 

states may restrict candidates in the way they campaign, which I expected to alter the 

incentives for groups considering independent expenditures.  Two of the three types of 

restrictions considered in Chapter 6 have this effect.  First, following the theoretical 

expectations regarding information, independent expenditures are lower when candidates 

are restricted in the ways in which they may associate with a political party.  This 

suggests that groups, like voters, rely on partisan affiliation as a shortcut to evaluate a 

candidate’s views, and are reluctant to spend independently in the absence of such a 

signal.  Second, I expected that groups would be encouraged to participate independently 

in states where candidates are more restricted in their campaign speech because the 
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independent campaign communications may convey messages that candidates cannot.  

Again, the analyses in Chapter 6 suggest that this is the case, as candidates in more-

restrictive states tend to benefit from higher levels of independent spending than 

candidates in less-restrictive states. 

 Less-common policies also appear to shape campaign spending in the states 

examined in the case studies of Chapter 4.  Timing is important in Wisconsin, as races for 

the state supreme court are typically at the top of the nonpartisan April ballot, which 

focuses the attention of voters and groups alike.  An alternative electoral calendar may 

also lead groups to adopt a judicial race as a proxy for a larger battle, as seen in 

Wisconsin’s 2011 race; the election was often portrayed in the media and in campaign 

advertising as a referendum on the Republican governor and legislature after the passage 

of anti-union legislation (see e.g., Sandler 2011; Sandler and Marley 2011).  In a similar 

way, the structure of Illinois’ judicial system appears to have exacerbated group 

involvement and regional tensions; since Illinois justices are responsible for oversight of 

lower courts within their district, races for justice represent more than a seat on the high 

court for groups interested in the decisions of lower courts.  Conversely, Alabama’s lack 

of formal restrictions seems to have removed much of the motivation for spending 

independently, allowing candidates to lead the nation in direct campaign contributions 

and spending.  Permitting unlimited transfers from PACs to candidates and other PACs 

have made this process even easier for interested groups, though this may change in the 

future as PACs are restricted for the first time in the 2012 elections. 
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In summarizing the main findings, it is important to again emphasize why 

redirecting campaign money can be so influential in judicial elections.  In addition to the 

difficulty of tracing independent support back to the source, the data on judicial television 

advertising suggest that the tone of electioneering communications is often dependent on 

the identity of the sponsor.  When candidates produce advertisements, they are typically 

promotional in tone and emphasize non-controversial themes like “justice.”  In contrast, 

the ads produced independently seem to be more negative in tone, likely to be 

characterized as attack ads on an opponent’s character, qualifications and record (see 

Sample, Skaggs, Blitzer, and Casey 2010).62  In this situation, campaign regulations can 

indirectly alter the style and substance of judicial elections by changing the actors who 

produce the bulk of electioneering communications. 

 For these reasons, I have sought to draw clear distinctions between independent 

expenditures and contributions to candidates in this dissertation.  In doing so, I have 

illustrated the current state of independent spending in judicial elections nationwide, 

which is not as closely correlated with contributions to candidates as might be expected.  

As shown in Chapter 5, independent expenditures are far from common in states that hold 

contestable elections for the state court of last resort.  It is essential to recognize this in 

discussing the trends in independent spending overall as well as the elections within the 

states that are characterized by exceptionally high levels of independent expenditures. 

                                                 
62 For example, in the 2008 cycle, only 11 of the 127 ads (8.6%) aired by candidates were considered to be 
“attack” ads, whereas 25 of the 52 ads (48%) run by non-candidate committees were coded as attack ads 
(Sample, Skaggs, Blitzer, and Casey 2010). 
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 The analyses presented here are intended to inform the normative debates 

regarding campaign finance reform and judicial elections without taking a position on 

these polarizing issues.  It is clear that independent expenditures do not occur at random, 

but are the product of interested groups constrained by existing restrictions and 

institutional rules.  Whether or not independent spending, or campaign spending 

generally, is beneficial to democracy or the courts, the reality is that such spending exists 

and is expanding even as states have tightened restrictions intended to limit the costs of 

elections.  Similarly, whether or not we should elect judges, in practice the nature of 

judicial campaigning has changed significantly in recent years due to the emergence of 

independent expenditures. 

 These results should challenge participants on all sides of these policy debates to 

reevaluate their positions in certain ways.  Supporters of campaign finance regulations 

are most immediately affected by the implications of these results.  Candidate spending 

has increased even as state regulations have been tightened, and it now appears that the 

unintended consequences of some reforms are to encourage further spending through 

less-regulated independent expenditures.  This is not to say that money in elections is a 

universally negative development, any more than all reforms are positive changes, but it 

should compel supporters of reform to reevaluate their goals before pursuing new 

legislative and legal strategies.  Opponents of campaign reform should also consider 

whether their arguments against reform generally are equally applicable to judicial 

elections.  Essentially, we must return to a central question of White, namely whether 

judicial candidates are unique because of the nature of the office they seek, or if they 
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should instead be treated the same as all other state candidates (see Streb 2009).  The 

arguments on both sides of this policy debate appear to shift in regard to judicial 

elections, though such differences are not always explicitly acknowledged when new 

laws are drafted.  

This analysis should also give pause to participants in the judicial reform debate.  

Proponents of judicial elections typically claim that elections strengthen courts by 

enhancing the accountability of the judiciary to the people; because expensive elections 

increase voter turnout, campaign money benefits justices even further (see e.g., Bonneau 

and Hall 2009).  Critics of judicial elections are likely to disagree with these points, but it 

is essential that both sides of this debate acknowledge the different sources of campaign 

support and the effects this can have on the courts.  The regulations examined in this 

analysis may help to accomplish some secondary goals, like increasing transparency in 

campaign finance, even if they have not had much influence on the costs of judicial 

campaigns overall.  Expanding the judicial reform discussion beyond asking whether 

judges should be elected, to considering how they should be elected in an ideal world 

could clarify the priorities of each position, perhaps resulting in some unexpected 

common ground between the two sides of this debate. 

 But these results are perhaps most troubling from the perspective of judicial 

candidates themselves.  After Caperton, candidates may take extra steps to avoid possible 

conflicts of interest from contributions to their own campaign accounts that would force 

recusal, but they are powerless to stop groups from spending independently.  In his 

Caperton dissent, the Chief Justice imagines a scenario in which a group spends 
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independently in support of an incumbent justice they know will be hostile to their 

position in hopes of later forcing her recusal due to the campaign support.  While this 

hypothetical situation has not yet arisen, it highlights the new strategies available to 

groups and the delicate balance that judicial candidates face in a post-Citizens United 

environment. 
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