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ABSTRACT 

Mitigating evidence is evidence that is presented during the sentencing phase of a 

trial and is meant to argue for leniency in sentencing.  A new form of psycho-legal 

professional, called a mitigation specialist, is being relied upon more often to 

assemble the diverse array of psychosocial factors into coherent arguments for less 

severe sentences.  Unfortunately, there is a lack of empirical evidence upon which 

such professionals can base their work. This is of particular concern in the context 

of sex offenses— where strong attitudes may overwhelm legal instruction.  In 

collaboration with the Office of the Pima County Public Defender, the current 

investigation utilized 209 cases; half involving sex offenses, half involving violent 

non-sexual offenses, and half utilizing professional mitigation, half not utilizing 

professional mitigation, to better elucidate the effects of professional mitigation 

reports on sentences in cases involving sexual and violent nonsexual crime.  

Results revealed that the effectiveness of mitigation reports was heavily moderated 

by case type. While mitigating evidence was effective in reducing sentence length 

for violent nonsexual offenses, it had the opposite effect in the cases involving sex 

offenses. Psychological reports, however were effective in reducing sentence 

lengths for cases involving sex offenses. Individual mitigating factors and lexical 

characteristics (examined through Linguistic Inquiry and Word Count software) 

did not show any consistent relationship with sentence length, suggesting that the 

effect of the mitigation reports as a whole cannot necessarily be discerned from its 

parts. Limitations, future directions, and possible implications for the practice of 

mitigation specialists are explored.  
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EFFECTS OF PROFESSIONAL MITIGATION IN CASES INVOLVING ILLEGAL 

SEXUAL BEHAVIOR 

 

Mitigating evidence is evidence that is presented during the sentencing phase of a 

trial and is meant to argue for leniency in sentencing.  Mitigating factors are defined 

by state statutes and case law, and are often made up of psychosocial evidence such 

as mental health diagnoses, circumstances of birth, and history of abuse or neglect.  

This type of evidence can be presented in many ways.  Attorneys may choose to 

make the argument themselves in the form of a memorandum or letter to the court 

or they may call on family members or friends to testify on the defendant’s behalf, 

but they often rely on expert witnesses, though the scope of the information they 

present is often limited to diagnoses. More and more often, however, attorneys are 

relying on mitigation specialists.  

While mitigation specialists have primarily been relied upon in capital cases, where 

the presence or absence of adequate mitigating evidence can determine whether or 

not the death penalty is imposed, these professionals are now being utilized across 

a variety of case types. Mitigation specialists are often called upon to bring together 

a variety of possibly mitigating factors into a coherent narrative about a 

defendant’s life and make an argument for why the defendant should receive 

leniency in a specific matter.  Difficulties with preparing mitigating evidence 

include that it can be incredibly time consuming and costly to collect, it covers an 

incredibly broad array of information (from grade school records, to collateral 

interviews with family members, to past psychological reports, etc.), and there is 

very little guidance regarding which types of evidence are important or have the 
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greatest impact on reducing the severity of sentencing. In fact, the evidence that 

statutorily defined mitigating factors even have the intended effect of reducing a 

sentence is quite weak and inconsistent.   Additionally, research on the effects of 

mitigating evidence in noncapital cases can be difficult to do given that in many 

cases the only individuals to see the evidence are attorneys and judges.   

Since mitigating evidence is typically psychosocial, it is also important in cases 

involving sex offenses, where psychological diagnosis and psychosocial history can 

be extremely influential in understanding the motivation for the original crime and 

determining the level of risk a defendant might pose if released.  Additionally, the 

lack of empirical research associated with mitigation is particularly concerning in 

cases involving sex offenses.  Strong attitudes and misconceptions about sex 

offenders have the potential of limiting or even negating the effectiveness of 

mitigation.  That is, factors which are assumed to be mitigating (and may in fact be 

mitigating) in cases involving other types of crimes could have unintended or even 

ironic consequences in cases involving crimes of a sexual nature.   

Mitigating factors are defined by the law and what the legislature and courts 

believe should be mitigating for all defendants, and it is disappointing that there is 

not more empirical guidance identifying which factors are really important for 

decision-making in sentencing. Given the time and the expense of preparing 

mitigating evidence, not to mention the lives of defendants, it is imperative that 

further empirical scrutiny be brought to bear on this oft-overlooked junction of 

mental health and the law. 
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Through a combined effort with an office of the public defender in the State of 

Arizona, this project sheds light on the effectiveness of mitigating evidence in cases 

involving sex offenses, with an emphasis on mitigation reports prepared by 

mitigation specialists.  Furthermore, this project explored the relationship between 

report characteristics and individual mitigating factors and sentencing. 

LITERATURE REVIEW 

 

Brief Description of the Trial System  

 

Before beginning a discussion of the relevant research regarding mitigation, it is 

important to provide a brief overview of the structure of a criminal trial and 

sentencing guidelines. Criminal trials begin with the prosecutor's office deciding 

whether there is sufficient evidence to seek an indictment against an individual 

accused of a crime.  The prosecutor's office (sometimes called a district attorney or 

county attorney) is "a legal officer who represents the government in criminal 

matters" (Black's Law Dictionary, 3rd Pocket Edition, 2006, pg 576).  If the 

prosecutor decides to move forward, they will typically bring evidence before a 

grand jury.  The grand jury is typically made up of 23 members from the regular 

jury pool that are asked to serve for up to a year (Black's Law Dictionary, 3rd Pocket 

Edition, 2006).  They determine if there is strong enough evidence to indict, or hold 

the accused for trial.   

The accused, or the defendant, has the option of hiring a private attorney or having 

one appointed for him based on financial need.  If a defense attorney is appointed, 

it will be from what is typically called the office of the public defender.  Like the 
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prosecutor, public defenders are state funded, but specifically to represent indigent 

individuals at trial.  At this point the defendant may have been before a judge 

already for an arraignment (or preliminary hearing), at which point the defendant 

will have entered an initial plea. This may or may not be the judge who is then 

assigned to the case.  The judge's job becomes to coordinate the trial, if one is to 

occur, and to make decisions about legal matters in court (Black's Law Dictionary, 

3rd Pocket Edition, 2006).  

 In general, there are two phases that broadly define the next steps.  First, there is 

the guilt phase, where the "fact-finder determines if the defendant committed a 

crime" (Black's Law Dictionary, 3rd Pocket Edition, 2006, pg 321).  In determining 

guilt, the defendant has several options. The defendant may request a jury trial. The 

jury is "a group of persons selected according to law and given the power to decide 

questions of fact and return a verdict" (Black's Law Dictionary, 3rd Pocket Edition, 

2006, pg 572). If a jury trial occurs, both sides will prepare and present evidence to 

the jury in an attempt to prove or disprove guilt beyond a reasonable doubt.  The 

judge will preside over the trial, ensuring that both sides follow evidentiary and 

procedural rules, and eventually instructing the jury on the points of law which 

they must consult in making a determination of guilt.  The jury will then make a 

determination of guilt and be excused. Alternatively, the defendant may choose a 

bench or judge trial.  In this case the judge acts as the trier of fact, and both sides 

will present evidence arguments to the judge alone, who will then determine both 

guilt and then the sentence.  A much more likely resolution of allegations comes in 

the form of a plea bargain. This is typically where the defendant "pleads guilty to a 
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lesser offense or to one of multiple charges" (Black's Law Dictionary, 3rd Pocket 

Edition, 2006, pg 3) in exchange for the dismissal of other, more serious charges, or 

a favorable sentencing recommendation by the prosecutor.  If a defendant chooses 

a plea deal, he must admit to the charges in court. 

If the defendant is determined to be guilty by the trier of fact (the jury or a judge) 

or pleads guilty, the sentencing phase of the trial begins. Typically this phase 

involves only the judge, prosecution, and defense, with the judge being the party 

who determines the appropriate sentence. In this phase the prosecution and 

defense have the opportunity to present aggravating and mitigating evidence, 

respectively.  That is, they have the opportunity to argue that the defendant 

deserves a harsher or less harsh sentence. The judge, after hearing both sides, will 

then consult the sentencing guidelines and weigh the mitigating and aggravating 

evidence to determine an appropriate sentence for each of the charges.   A notable 

exception, however, comes in cases where the death penalty is being considered as 

a possible sentence (capital cases).  In Ring v. Arizona (2002) the U.S. Supreme 

Court ruled that, in cases involving the possibility of a death penalty, juries must be 

the party to determine the sentence.  In such cases, aggravating and mitigating 

evidence is presented to the jury and, with instruction from the judge, they 

determine the whether or not to impose the death penalty. In either case, after the 

sentence has been determined, the defendant has the opportunity to appeal, 

typically on the ground that some matter of law was handled incorrectly.  
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 In making sentencing decisions, judges rely upon sentencing guidelines. The 

guidelines provide mandatory minimums as well as upper limits on sentence 

lengths depending on the seriousness of the offense as well as the number of prior 

convictions held by the defendant. The sentences range between a minimum and a 

maximum with the presumptive in-between.  

The sentencing phase of a trial is notably less formal than the guilt phase (Melton, 

Petrilla, Poythress, and Slobogin, 2007).  Many of the constitutional rights 

associated with a trial cease to be relevant during sentencing.  Rules of evidenced 

are loosened and there is no right to cross-examine witnesses, for example.  The 

process of sentencing can vary between jurisdictions.  As such, judges may make 

sentencing decisions based on a number of factors.  In most felony cases, the 

probation department will prepare a "pre-sentence report" for the judge that 

outlines the defendant's criminal and social history, occasionally some form of 

victim statement, risk assessment, and some overall recommendation.  The content 

and depth of these reports can vary from jurisdiction to jurisdiction, and even from 

year to year.  Some jurisdictions, including Pima County, Arizona also provide the 

opportunity for victims to provide statements to the court.  All this information, as 

well as any other mitigating or aggravating evidence, will be presented during the 

sentencing phase of the trial.   In addition, expert witnesses may be called, family 

members might testify, letters can be submitted to the court, defense attorneys and 

prosecutors can provide memorandums, and a mitigation specialist may submit a 

report.   
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Mitigation and Aggravation 

 

Mitigating evidence is evidence presented to the court for the purpose of mitigating 

the sentence associated with a crime and has become an integral part of the legal 

system. It can also have, literally, life-altering consequences for the individuals 

involved (Payne, 2003). Though the presentation of mitigating evidence is of 

primary importance in death-penalty cases (and has primarily been studied in that 

context), the use of mitigating evidence is commonplace in the adjudication of a 

variety of crimes. For any given charge there is typically a statutorily defined 

sentencing range that exists along a continuum from substantially mitigated to 

substantially aggravated.  

In Arizona, as is usually the case, mitigating and aggravating factors are typically 

presented during the sentencing phase of a trial, after guilt has been determined 

(Supreme Court of Arizona, 2014).  Furthermore, mitigating factors are usually 

defined in state statutes as well as drawn from case law within a state (ARS §13-

701; §13-751). Mitigating evidence is most notable in death penalty trials, where 

sentencing and guilt are formally bifurcated, decided by a jury, and the 

presentation of too little mitigating evidence can be grounds for appeal.  However, 

unlike aggravating evidence, which typically has a restricted list of factors, 

mitigating evidence is unrestricted— the defendant is free to present any and all 

factors that may prove to be mitigating (Lockett v. Ohio, 1978).  Though this 

provides attorneys, defendants, and mitigation specialists the opportunity present 

a wide array of information to the jury, it can also be burdensome as collecting 
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mitigating evidence can be time- and cost-intensive, and the trier of fact is free to 

not accept the evidence as mitigating (Stetler, 2007).   

Mitigating factors are often biopsychosocial in nature: mental health diagnoses, 

early childhood development, school performance, family relationships, etc.  They 

are also often entered through expert witnesses or individuals who are close to the 

defendant (Melton, Petrilla, Poythress, and Slobogin, 2007). Mitigation specialists 

have emerged as new class of psycho-legal professional who are often called upon 

to prepare biopsychosocial evidence and present it to the court (Leonard, 2002). 

Mitigation specialists often take disparate pieces of evidence together and weave a 

cohesive argument for leniency for the defendant. Collecting these factors and 

preparing reports for the courts can involve hours of in-depth interviews with the 

defendant, family members, friends, doctors, and/or teachers, as well as large 

amounts of record review in the form of school records, medical records, and even 

childhood drawings and family photos.  Though the law defines mitigating factors, 

mitigation specialists are often left with no clear prescription as to what really 

works in different types of cases— particularly as it applies to non-capital cases. 

However, there is research that can provide guidance as in order to examine the 

question in more depth.  

Judicial Decision Making 

 

 There is a large body of evidence from the field of law and psychology that 

can help us to understand how mitigation might impact sentencing. Decision-

making in trials is typically the province of juries who generally determine guilt at 
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trial and have been charged with determining whether or not to impose the death 

penalty in capital cases (Ring v. Arizona, 2002).  Juries, as average members of the 

voting pool, are also generally much easier to study.  However, for the purposes of 

this study, and for sentencing decisions generally, the real decision-makers are the 

judges.  Unfortunately, research on judges is quite limited. Judges have often been 

perceived, through position or training, as being immune to the biases that affect 

the average person (Gillman, 2001).  A growing body of research literature, 

however, is suggesting that judges are susceptible to biases and other extraneous 

factors that may affect their decision-making abilities.   

 For example, it has long been shown in the research literature that jurors 

have difficulty ignoring inadmissible evidence, while judges were long assumed to 

be free of this fault (Bornstein and Greene, 2011).  Nevertheless, studies by 

Landsman and Rakos (1994) and Wistrich, Guthrie, and Rachlinski (2005) have 

demonstrated judges were unable to ignore inadmissible evidence in much the 

same way as a layperson.  The context of the trial, including the county in which 

sentencing occurs, the court caseload, and the size of the court, can all influence 

decisions about sentencing (Ulmer and Johnson, 2004). 

Even biases that may seem as obvious and easy to address as race continue to affect 

judges. Large scale research on sentencing from Mustard (2001) demonstrated bias 

when it comes to sentencing: white defendants received 32.1 months on average 

while African Americans received 64.1 months (with other variables held 

constant).  Rachlinski, Johnson, Wistrich, and Guthrie (2009) also demonstrated 



20 
 

that bias affects judges using implicit association tests. Utilizing a sample of 133 

trial judges, the researchers administered an IAT examining associations between 

race (white and black) and moral judgments (good and bad).  They found that 

judges demonstrated race-favorable biases, and that judge responses were very 

similar to those of average lay people.  Utilizing case vignettes with the same 

judges, they also demonstrated that the IAT scores were related to actual biased 

decision making when it came to sentencing. Blair, Judd, and Chapleau (2004) 

demonstrated that even within race, individuals with more Afrocentric facial 

features were likely to experience harsher sentences.  

Even seemingly meaningless day-to-day aspects appear to subtly influence judicial 

decisions, suggesting that even with their training and position, judges are not 

immune to unconscious bias. Englich, Mussweiler, and Strack (2006) utilized an 

experimental design to demonstrate the effect of irrelevant anchors on judicial 

decision-making.  They recruited 42 experienced legal professionals and asked 

them to make sentencing decisions over the course of three studies.  In the first 

study the sentence was anchored by a demand from an irrelevant source (a 

journalist asking whether a defendant would get a particular sentence), a demand 

from an irrelevant source after it was pointed out that it was irrelevant, or a dice 

roll done by the expert. They found that decisions were influenced by all the 

irrelevant anchors, biasing their responses to be higher or lower depending on 

anchor used.  Danziger, Levav, and Avnaim-Pesso (2011) provide perhaps the most 

disturbing evidence for the influence of bias, where they demonstrate that 
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favorable rulings for parole drops from 65% to 0% with each decision until after a 

break, when the rate returns to 65%.  

  Though these cognitive errors are important to note and understand, the 

decisions that judges make at a trial are influenced by a number of factors that are 

not well understood. Most importantly, however, this research suggests that judges 

may be affected by the same biases and attitudes as a layperson, which may be 

especially relevant in the grey area of mitigating evidence. 

Jury Decision Making 

 

Knowing that judges are, in many ways, subject to the same decision making 

processes and biases as the average person, it stands to reason that research 

regarding jury decision-making can also offer some clues as to what kind of 

evidence may have impacts on decision-making at sentencing.  Most of this body of 

research has examined the effect of evidence and extralegal factors on trial 

verdicts.  Strength of evidence has been found to account for the most variance 

when juries are determining both verdicts and lengths of sentence (Devine, 

Clayton, Dunford, Seying, and Pryce, 2004). However, a problem arises when the 

evidence is not strong. Kalven and Zeisel (1966) suggested a theory called the 

liberation hypothesis, which indicates that individuals will rely on evidence when a 

case is strong and unambiguous, but when the case is ambiguous, individuals are 

liberated to rely on their own attitudes and opinions.  This is when extralegal 

factors, characteristics of trial participants, and juror attitudes can become salient.   
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To help explain this hypothesis, Devine and Caughlin (2014) suggested an 

integrative model of juror decision-making where defendant characteristics, juror 

characteristics, and case characteristics, and the process through which 

stereotypes and “story-making” combine to lead to verdict preference.  Several 

defendant characteristics have been identified as relevant in guilty decisions.  One 

important factor is race.  Mitchel, Haw, Pfeifer, and Meissner (2005) conducted a 

meta-analysis examining racial bias in juror decision-making. They found a 

significant, though small effect size on juror guilt judgments (d=.092) and 

sentencing decision (d=.185). However, several moderators unique to study design 

(including type of measure, year published, and publication status) were identified.  

The use of jury instructions was also found to help reduce the influence of racial 

bias.   

Other studies have suggested that defendant physical attractiveness, 

socioeconomic status, and gender are influential extralegal factors. In one meta-

analysis, researchers found that physical attractiveness, female gender, and high 

socioeconomic status led defendants to be judged more leniently (Mazzella and 

Feingold, 1994).  However, they also found that there were several interactions 

with the type of crime committed, and the results depended on whether the study 

examined sentencing or guilt decisions.  With respect to gender, for example, male 

defendants were not more likely to be found guilty than female defendants, but 

sentences were harsher for males.   

Juror and jury characteristics can also have an effect on trial outcomes.  For 

example, attitudes such as authoritarianism and punitiveness have also been found 
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to influence outcomes in capital punishment cases (McPherson, 1995; Devine and 

Caughlin, 2014).  Taylor and Hosch (2004) found that, in addition to the strength of 

the evidence, both defendant ethnicity and jury composition also have effects on 

outcomes. Devine and Caughlin, in their 2014 meta-analysis, found significant 

effects of juror authoritarianism and juror trust in the legal system. Notably, they 

also found numerous moderating effects, particularly in regard to case type, 

underscoring the complexity of the jury decision-making process.  For example, 

their meta-analysis found that jurors who scored higher on a measure of 

authoritarianism were more likely to convict in homicide cases, but the 

relationship became significantly weaker when examining child sexual abuse.  

Additionally, researchers found that female jurors were more likely over to convict 

overall, and the effect became much stronger in cases of sexual abuse or sexual 

assault.   

Empathy is another factor that has been raised as influential in legal decision-

making (Weinberg and Nielsen, 2012).  Some authors have suggested that the 

extent to which jurors can identify with defendants and their families affects their 

decisions, particularly in capital cases (Madeira, 2011).  Still others have 

hypothesized that some of the racial effects noted in judicial decision-making 

research might be explained by empathy; judges are able to empathize more with 

members of their own race because they view themselves as similar in some way 

(Weinberg and Nielsen, 2012). Haegerich and Bottoms (2000) found that jurors 

who were able to take the perspective of the defendant in a mock trial found that 

defendant less guilty and less responsible for murder, and were more willing to 
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identify mitigating factors. Perspective taking exercises typically involve exhorting 

the reader (or observer) to attempt to understand events as if they were someone 

in a prescribed situation. Other times, the perspective-taking exercises are more 

subtle, such as simply reading a vignette written the first versus the third person. 

Skorinko, et al. (2014) also demonstrated that perspective-taking decreases 

perceptions of defendant culpability and desire for leniency by increasing empathy 

between subjects and defendants. This suggests that a key purpose of some 

mitigating evidence may be to invoke empathy in decision-makers.   

Research on Mitigation  

  

Research specifically on mitigating evidence and sentencing has generally been 

limited to studies on capital crimes, and even then to mock juries (McPherson, 

1995).  In such cases, mitigating evidence is often found to be effective. Barnett, 

Brodsky, and Manning-Davis (2004), for example, found that for death-qualified 

jurors (jurors who are willing to sentence someone to death), a case presented 

without mitigating evidence was substantially more likely to result in a death 

sentence than one presented with mitigation. Furthermore, Tetterton and Brodsky 

(2007) found that larger volumes of mitigating evidence had a greater effect on the 

perceptions of the value of mitigation by jurors, in addition to an increase in 

compassion for defendant’s history of childhood abuse.   

Garvey, 1998 found some consistency to what jurors found mitigating and 

aggravating. He suggested that mitigating factors can be divided into two general 

areas: remote culpability and proximate culpability. Proximate factors included 
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impairment at the time of the crime and lack of control (typically resulting from 

mental illness, maturity, or substance use).  Remote culpability had to do with 

character factors associated with developmental experiences.  These might include 

child abuse, poverty, childhood mental illness, or any number of historical factors.  

Evidence for proximate factors has primarily come from studies using mock juries.  

Barnett et al. (2004) conducted one such study with 260 mock jurors who read 

vignettes describing a capital case, along with a number of hypothetically 

mitigating factors.  They found that a history mental illness, schizophrenia, drug 

use at the time of a murder, and mental retardation were effective as mitigating 

factors. Similar conclusions were reached in another study (Barnett, Brodsky, and 

Price, 2007) utilizing survey data from 599 undergraduates.  In that study, mental 

retardation, mental illness, head injury, and schizophrenia were significantly 

related to receiving a more lenient sentence. However, they found that being drunk 

or under the influence of drugs were aggravating factors.  Garvey (1998) studied 

data from 153 actual capital jurors who were asked to rate how they would react to 

a list of aggravating or mitigating circumstances. Mental retardation, mental or 

emotional disturbance, mental illness, and youth were viewed as mitigating.  

However, alcohol or drug use were found to be aggravating, much like in other 

studies.  

Other individual factors that do not fit neatly into any clear division have been 

found to influence decision-making when it comes to capital sentencing. Remorse, 

for example, was a significant factor when assessing decisions made in the 

courtroom (Neidermeier, Horowitz, Kerr, 2001).  Several studies have also 
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examined the influence of defendant's age on sentencing outcomes.  Mueller-

Johnson and Dhami (2010) found that age generally led to more lenient sentences, 

but this effect was moderated by characteristics of the crime (such as the type of 

crime and the severity of the crime).  Bergeron and McKelvie (2004) came to a 

similar conclusion when examining sentence recommendations for simulated 20, 

40, and 60 year olds for both murders and thefts.  They identified a u-shaped curve 

wherein the middle-aged perpetrators were sentenced the most harshly, but only 

for charges involving murder.  These findings also suggest that mitigating factors 

may not generalize across crime type.  

Mitigating and aggravating evidence might also include more specific forms of 

biopsychosocial evidence in the form of testimony concerning risk for future re-

offense or risk for violence.  This is particularly important in capital cases since 

future dangerousness can be of primary importance in determining the 

appropriateness of the death penalty (Edens, Buffington-Vollum, Keilen, Roskamp, 

and Anthony, 2005).  This evidence is often presented by experts, psychologists, or 

psychiatrists who utilize a wide array of tools and modes of communication.  In 

general, there appears to be a preference for clinical opinion testimony in juries 

(Krauss and Sales, 2001).  That is, jurors appear to prefer when an expert explains 

future dangerousness in clear, common language, as opposed to using complex 

statistical terms common to actuarial tools.  

Psychopathy, Antisocial Personality Disorder, and Conduct Disorder are also likely 

to come up at trial and sentencing.  Most studies, as would be expected, have found 

that a determination of psychopathy, or a diagnosis of ASPD or CD increase the 
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likelihood of a guilty verdict and the severity of punishment (Blais and Forth, 

2014). Edens et al. (2005) similarly found that 60% of undergraduate participants 

were willing to support the death penalty when the defendant was described as 

psychopathic, as compared to 30% when psychotic, and 38% when not mentally 

disordered.   In cases involving capital murders, even the traits of psychopathy 

alone (particularly grandiose self-worth, lack of remorse, and manipulative 

interpersonal style) can have a negative impact on attitudes toward defendants, 

even without the presence of a diagnosis (Edens, et al., 2013).   

The above research also suggests that, generally, when criminal behavior can be 

attributed to problems outside the control of the defendant (such as organic brain 

injuries) they are more likely to treat the defendant leniently (Gillespie, Smith, 

Bjerregaard, and Fogel, 2014), whereas if the crime is attributed to factors which 

are perceived as being in a defendant’s control, or the result of some personal 

character defect, they are more punitive. Studies from Bjerregaard, et al. (2005) 

and McPherson (1995) utilizing actual capital cases also support the general 

pattern of these findings 

Attitudes toward Sex Offenders 

 

 Most of the research discussed above has been done in the context of 

murder.  Though murder is generally considered to be a morally heinous offense, 

there is reason to believe that individuals may react to sex offenders in a different 

way. Sex offenders occupy a very unique place as a disliked, feared, and even hated 

group (Jahnke and Hoyer, 2013; Jahnke and Hoyer, 2014; Critcher, 2002; Finkelhor 
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and Ormrod, 2000).  Jahnke, Imoff, and Hoyer (2014), for example, found in surveys 

of 854 German-speaking adults and 201 English-speaking adults that pedophiles 

were more severely stigmatized than people who abused alcohol, sexual sadists, or 

people with antisocial attitudes.   

 Much of the current national attitude towards sex offenders, and child sex 

offenders in particular, can be partially attributed to aspects of so-called "moral 

panic" (Welch, Price, and Yankey, 2002).  Moral panics are generally characterized 

by a sudden surge in concern towards a group or behavior that is defined as a 

threat to social values (Altheide, 2009).  Often the group or behavior is not new or 

actually growing, but it is perceived to be, due to the increased attention. This 

concern leads to hostility that is disproportionate to the actual threat, and often the 

threat is stereotyped or stylized in a way that oversimplifies the problem.  It often 

leads to action that is, again, disproportionate to the actual threat.  Although the 

response to the moral panic usually remains, the concern tends to quickly vanish. 

Past moral panics can be seen in reactions to video games, youth crime, sexual 

trafficking, and the war on drugs (Ferguson, 2008; Welch, Price, and Yankey, 2002; 

Weitzer, 2005; Hawden, 2001).  

Tragic individual incidents, extensive media coverage, and intense fear have all 

helped to feed the moral panic around sex offenders (Zgoba, 2004). The negative 

media coverage and the focus on the most heinous and oftentimes grotesque sex 

offenses have been generalized to sex offenders as a group (Quinn, Forsyth, and 

Mullen-Quinn, 2004).  Fortunately, sex offenses involving child abductions and 
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violent strangers are extremely rare (Finkelhor and Omrod, 2000; FInkelhor, 

Hammer, and Sedlak, 2002).  Many of the responses to sex offenders, including 

sexually violent predator laws and registration and notification laws, are centered 

around single high profile cases, despite the fact that many of the punishments 

associated with them have negative impacts for the majority of sex offenders: 

including difficulty finding jobs, homelessness, increased stigmatization, and even 

increased recidivism (Levenson, D'Amora, and Hern, 2007; Quinn, Forsyth, and 

Mullen-Quinn, 2004; Tewksbury, 2005; Edwards and Hensley, 2001; Winick, 1998). 

 Though aspects of attitudes towards sex offenders have arisen from 

overblown and unrealistic threats, many reactions are couched very firmly in 

unfortunate reality. While violent sexual assault by strangers, including child 

abduction, are rare, other forms of sexual assault are not.  Estimates of child sexual 

abuse indicate that women and men have a 7% to 36% and 3% to 29% range 

lifetime prevalence rate, respectively (Finkelhor, 1994; Finkelhor, Hotaling, Lewis, 

and Smith, 1990; Putnam, 2003).  Childhood sexual abuse can also have wide-

ranging effects. These can include short-term emotional and behavioral 

disruptions, but also sexual dysfunction, depression, and suicidality into adulthood 

(Kendall-Tackett, Williams, and Finkelhor, 1993;Beitchman, Zucker, Hood, DaCosta, 

Akman, Cassavia, 1992).  

 Sexual assault as an adult is also common.  In a nationally representative 

sample 19.3% of women and 1.4% of men reported experiencing rape at some 

point in their lives (Black, et al., 2011).  Sexual assault is also more likely to lead to 
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PTSD than most other traumatic experiences, and PTSD is associated with a host of 

behavioral, interpersonal, and emotional difficulties that can have widespread 

impact on people's lives (Tolin and Foa, 2006; Davidson, Hughes, Blazer, and 

George, 1991). Given the broad impact of sexual assault and child sexual abuse, it is 

likely that most individuals have either been personally affected or that someone 

close to them has been personally affected by sexual violence. This may make the 

negative aspects of sex offenders particularly salient to judges, juries, and 

laypeople in a way that murder and other serious violent crime is not.  

Sentencing, Biopsychosocial Evidence, and Sex Offenders 

 

  This leaves us with the question of how the complex of factors involved in 

the legal decision-making process interact with a defendant’s status as a sex 

offender to affect sentencing. Several studies have documented the effect that 

characteristics of a defendant, victim, and the crime can have on attitudes toward 

sex offenders.  The most basic characteristics of the crime have been the best 

studied, including the age difference between victim and offender (larger 

differences lead to more punitive sentences), the authority of the offender 

(offenders who have authority over the victim are seen as more responsible), and 

the gender (males are treated more harshly than females) (Sahl and Keene, 2012; 

Bottoms, 2007).  Race has also been demonstrated to have an effect on trial 

outcomes with sex offenders, though this is heavily dependent on interactions 

between the race of the victim and the observer (Bottoms, 2007).  Wiley and 

Bottoms (2009) also found that offenders identified as gay who engage in sex 
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offenses against male children are treated more harshly. Walsh (1994), in a sample 

of 255 male defendants, also demonstrated that after controlling for prior record, 

relationship with the victim, and victim (perceived) consent, the only factors that 

increased sentencing severity were having targeted a victim of the same sex and 

denying responsibility.  In fact, homosexual offenders were 6.79 times more likely 

to be convicted than heterosexual offenders.   

Patrick and Marsh (2011) also examined how characteristics of the victim, 

offender, and offense influenced sentencing decisions in a sample of 815 cases of 

child sexual abuse. Though they found significant bivariate correlations for a 

number of factors, multivariate analysis revealed only a few factors to be 

significant predictors of whether or not an offender was sent to prison (as opposed 

to probation).  These included victim age, number of victims, and age difference. 

The closeness between victim and the offender and changing the charge to a non-

sexual offense decreased the odds of being sent to prison.  For those offenders sent 

to prison, those with younger victims, more charges, and higher incomes received 

longer sentences. Amirault and Beauregard (2014) actually investigated the effect 

of aggravating and mitigating factors on sentencing decisions for a sample of 519 

federally sentenced Canadian sex offenders. Unfortunately, their study was also 

limited to exploring offense, offender, and victim characteristics, but they were able 

to examine both adult rapists and child sex offenders.  When examining 

hierarchical linear models, the authors found that for adult rapists, offender age, 

stranger victim, the use of a weapon, and having additional violent charges 

increased the sentence severity. Being less educated and admitting to the crime 
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reduced sentence severity.  With child-only offenders, the age of the offender 

(older) and having prior violent charges both increased the sentence length.   

Victim behavior, age, sex, attractiveness, and race also influence decision making, 

though these factors have mostly been examined in the context of victim reliability 

and responsibility (Lewis, Klettke, and Day, 2013; Maeder, Tamamoto, and Saliba, 

2015; Rogers and Davies, 2007; Davies, Rogers, Hood, 2009). Overall, victim 

behaviors or characteristics that are perceived as having somehow increased their 

chances of being sexually assaulted tend to lead to more lenient sentences for sex 

offenses. Kingsnorth et al. (1999), for example, demonstrated that the presence of 

even one negative behavior by a victim, such as drinking, being alone at night, 

being a prostitute, or hitchhiking, could reduce the sentence for a perpetrator by 

over one year.  

The seriousness of the crime also affects attitudes towards perpetrators and 

subsequently sentencing. Typically, the more serious the sexual act, the more 

negative the reactions. In a study by Graham, Rogers, and Davies (2007), a total of 

393 participants from the general population responded to a series of vignettes 

about child sexual abuse. They replicated previous findings wherein forced 

intercourse was rated as having a significantly more negative impact than either 

fondling or exposure, and fondling was rated as having a significantly more 

negative impact than exposure alone.  Faller, Birdsall, Vandervort, and Henry 

(2005) came to similar conclusions when they examined the factors that predicted 

sentencing in a sample of 218 men who were convicted of a sexual offense.  Their 



33 
 

findings indicated that the severity of the crime (violence, penetration, etc.), prior 

conviction for a sex crime, and younger age of victim were the most strongly 

related to sentencing outcomes.  Bottoms and Goodman (1994) also found that a 

history of criminal behavior led to a higher likelihood of guilty verdicts in cases of 

rape. Medical evidence of abuse appears to have a large influence on how jurors 

react to cases of sexual assault as well, even though it is not available in most cases 

(Morison and Greene, 1992; Werner and Werner, 2008).   

Sex offenders are often perceived as being motivated by mental health problems 

and being in need of treatment (Valliant, Furac, and Antonowicz, 1994).  As such, 

expert testimony if often relied upon to make arguments about the motivations for 

a sex offender’s behavior and, more often, the risk for future illegal behavior. From 

the defendant’s point of view, expert testimony has the potential to mitigate 

misconceptions about sexual misconduct (Gabora, Spanos, and Joab, 1993).  More 

likely, decisions about risk level are going to have the largest effects.  For example, 

in a study by Guy and Edens (2003), undergraduates were exposed to a sexually 

violent predator case in which the type of risk assessment and the risk assessment 

conclusions were manipulated.  As one would expect, offenders identified as 

psychopaths were the most likely to be committed under SVP laws.   

Shaffer and Miethe (2011) examined disparities in decisions about whether or not 

to impose notification in the case of different sex offenses.  The study utilized a 

sample of 397 male sex offenders from the State of Washington and examined 

whether or not sex offenders with similar risk factors (historical factors related to 
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the offender's personal and criminal history) were related to their notification level 

(the level of supervision in the community). They found that there very little 

consistency in regards to the notification level that sex offenders were placed 

under—regardless of the risk factors that were present.  Unfortunately, the authors 

were not able to examine why offenders were treated disparately; however, they 

hypothesized that it likely had to do with the discretion of sentencing judges and 

the way they interpreted or misinterpreted risk factors. In another study (Kraus 

and Scurich, 2014), a sample of 274 jury-eligible participants were provided with a 

trial transcript based on a real SVP proceeding in which researchers manipulated 

legal standards, victim age, number of previous convictions, and expert testimony 

on risk level.  They found that number of previous convictions and expert 

testimony on risk were the only factors related to final SVP decision.  

Very few studies have compared sentencing outcomes between sex offenders and 

non-sexual offenders.  One study, by Champion (1988), did examine sentence 

length for a sample of child sexual offenders and violent offenders.  He found that 

those who sexually abused children were more likely to be sentenced to prison 

than probation, and were typically sentenced more severely than violent offenders 

(16.4 months on average compared to 13.3 months). Another study, by Walsh 

(1984), found that rapists in one jurisdiction received an average sentence of 5.54 

years while men convicted of manslaughter only received the average sentence 

length of 4.49 years.  
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Importantly, Vidmar (1997) postulated that individuals have a kind of generic 

negative bias against sex offenders that prevents individuals from being impartial 

in these cases, making any mitigating evidence less likely to have its intended 

effect.  A study by Hogue and Peebles (1997) examined the effect that attitudes 

toward sex offenders, as well as the perceived level of perpetrator remorse and 

intent, have on professionals’ decisions about sentencing.  They found that the 

more negative the attitudes, the more severe the punitive measures, regardless of 

other facts presented.  However, they also found that perpetrator expressions of 

remorse led to more lenient sentences. Rogers and Ferguson (2010) also compared 

punishment and rehabilitation attitudes towards sexual and non-sexual offenders 

in a sample of 355 undergraduates.  Even though the vignettes were matched for 

seriousness and severity, participants were still much more likely to endorse 

punitive attitudes towards sexual offenders than non-sexual offenders. Walsh 

(1984, 1994) also pointed out that factors that commonly reduce sentencing 

severity in the case of non-sexual offenses (i.e., stable employment, higher SES, 

being in a committed relationship, low violence, family ties, etc.) do not appear to 

do so in the case of sex offenders. 

Summary 

 

Research on judges indicates that they may be subject to the same biases and 

prejudices as a layperson or jury member. Furthermore, the literature on jury 

decision-making further provides some indication of how individuals might 

interpret mitigating evidence and what effect some specific mitigating evidence 
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might have on a lay person.  Studies of capital cases provide some clues as to what 

types of mitigating evidence specifically might have an effect in cases that involve 

lesser crimes. However, the strong negative attitudes held by many individuals 

towards sex offenders, whether justified or not, may change the way that 

individuals interpret and respond to evidence when it comes to sex offenders.  

Finally, the research on sentencing decisions and sex offenders, while offering a 

large amount of information about the effect of basic defendant, offense, and victim 

characteristics on sentencing, provides very little guidance on how professionally 

prepared mitigating evidence might affect outcomes for sex offenders.  The 

literature does suggest, however, that sex offenders are responded to differently 

and that a wide-ranging negative bias exists when it comes to their crimes.   

Current Study Aims and Hypotheses  

 

The overarching goal of the present study was to examine the relative effectiveness 

of mitigation reports prepared by mitigation specialists for cases involving sex 

offenses and cases involving violent non-sexual offenses. Additionally, I wished to 

examine the means through which professional mitigation may affect sentencing 

outcomes. As such, the present study had five main aims: (1) determine the overall 

effect of professional mitigation on the sentencing outcomes in criminal cases, (2) 

compare the effect of case type on the effect of professional mitigation on 

sentencing outcomes, (3) examine the effect of component aspects of professional 

mitigation (statutory mitigating factors) on sentencing outcomes, (4) examine the 

effect of other types of mitigating evidence and aggravating evidence on sentence 
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outcomes depending on case type, and (5) explore the relationship between 

linguistic characteristics of professional mitigation and sentencing outcomes.  

 With regard to the first and second aims of the study, one expectation was 

that case type would have a moderating effect on mitigation such that professional 

mitigation would be more effective at reducing final sentence length in cases 

involving violent non-sexual offenses than in cases involving sex offenses.   

In examining the individual mitigating factors relevant to the third aim, it was 

expected that (a) mitigating factors that were perceived as less controllable 

(serious mental illness, childhood abuse, etc.) were also expected to be more 

effective at decreasing final sentence length than mitigating factors that are 

generally perceived as more controllable (non-serious mental illness, drug and 

alcohol abuse) and (b) mitigating factors which are meant to highlight negative 

events that have happened to the defendant (serious mental illness, childhood 

abuse, medical problems, etc.) compared to those that are meant to highlight 

positive attributes of the defendant (lack of criminal history, community ties, good 

character, etc.). It was also expected that (c) mitigating factors would have 

differential outcomes based on whether cases involved sex offenses or violent non-

sexual offenses; for example, certain mitigating factors, such as serious mental 

illness, drug and alcohol use, and history of sexual abuse were expected to result in 

longer sentences in cases involving sex offenses but shorter sentences in cases 

involving violent non-sexual offenses.  
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In the context of the fourth aim there were several predictions: (a) the presence of 

a defense sentencing memorandum is expected to have the effect of reducing 

sentence lengths; (b) the presence of a prosecutor sentencing memorandum is 

expected to have a moderating effect on sentences when combined with other 

forms of mitigation; and (c) psychological/psychiatric/psychosexual reports 

presented by the defense are expected to help reduce sentences in cases involving 

sex offenses, but not violent non-sexual offenses.   

Finally, the fifth aim was more exploratory in nature, attempting to answer 

questions including, but not limited to: can mitigating factors be measured using 

experimenter defined LIWC dictionaries; what is the effect of pronoun use in 

professional mitigation on final sentence length; what is the effect of emotional 

versus reasoning/cognitive words on final sentence length? 

RESEARCH METHOD 

Design 

The study involved archival data collection utilizing a 2 x 2 research design.  The 

primary independent variables were the presence of professional mitigation 

(present or not present) and case type (child or other sexual offense or violent non-

sexual offense).  The study further examined characteristics of mitigation reports 

(individual factors, report characteristics, and lexical characteristics).  The 

dependent variable included final sentence length when controlling for potential 

sentence length (described further in the results section).  
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For the purposes of this study, “sexual offense” was defined as (a) sexual assault as 

defined by ARS 13-406, (b) child sexual abuse as defined by ARS 13-1404, ARS 13-

1405, ARS 13-1410, ARS 13-1417 and (c) child exploitation as defined by ARS 13-

3553. A violent non-sexual offense was defined as (a) aggravated assault as defined 

by ARS 13-1204, (b) assault as defined by ARS 13-1203, (c) armed robbery as 

defined by ARS 13-1902, (d) manslaughter as defined by ARS 13-1103, (e) second 

degree murder as defined by ARS 13-710, and (f) first degree murder as defined by 

ARS 13-1105 (only included if the death penalty was not being sought).  After data 

collection was initiated it was determined that the charge of (g) drive-by shooting 

as defined by ARS 13-1209 should also be included. 

Sample 

The sample consisted of 209 cases. Fifty-one cases involved child or other sexual 

offenses where a mitigation report was prepared by a mitigation specialist and 

submitted at sentencing, 53 cases involved child or other sexual offenses where a 

mitigation report was not prepared, 52 cases involved violent non-sexual offenses 

where a mitigation report was prepared by a mitigation specialist and submitted at 

sentencing, and 53 cases involved violent non-sexual offenses where a mitigation 

report was not prepared.  A summary of the demographic information for all 

defendants and the cases combined can be found in Table 1, divided by child or 

other sexual offenses and violent non-sexual offenses in Table 2, and divided by the 

presence of mitigation in Table 3.  Differences are discussed more thoroughly in the 

results section. A visual breakdown of case types can be seen in Figure 1. The 105 

violent non-sexual offense cases were made up of 31 that involved a death as the 
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most serious crime (manslaughter, first degree murder, second degree murder), 51 

that included assault as the most serious charge (aggravated assault with or 

without a deadly weapon, drive by shooting), and 22 that involved armed robbery 

with or without an assault as the most serious charge.  Cases involving child or 

other sexual offenses included 82 with child victims as the most serious charge 

(child molestation, sexual conduct with a minor, sexual abuse, etc.), 10 with adult 

victims (sexual assault), and 13 involving child pornography. All non-sex offender 

cases involved only adults. Average victim ages were not calculated due to the lack 

of specific information available in case files. Relationship between the defendant 

and the victim was also not available in a majority of cases (both violent non-sexual 

and sexual).  It's very important to note that while the sex offense group did include 

offenses against adults, about 78% of cases involved child victims, and around 90% 

if child pornography cases are involved.  As such, the group including sex offenses 

will be referred to as "child and other sexual offenses" to high the make-up of the 

group.  

Setting and Apparatus 

 

All data were collected from January 2014 to July 2014 at the office of the public 

defender with the approval of the Institutional Review Board at the University of 

Arizona.  The study utilized archival data made available through a partnership 

with the county office of the public defender and their team of mitigation 

specialists. The office of the public defender provided access to records including 

mitigation reports, indictments, presentence reports, and final sentencing 
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documents, among others.  Data were collected through a secure county computer 

and access to public records databases was provided through the county portal.  

Cases were collected if they were (a) defended by a public defender or a legal aid 

defender and (b) if they occurred between the years of 1999 and 2014. Research 

data were stored on an encrypted external hard drive that was kept at the office of 

the public defender and a backup was kept on the computer itself. During initial 

data collection court case number was used to identify research cases, however at 

the end of data collection all identifying information was purged and research 

identification numbers were applied to the data.  

Measures 

 Coding. 

Case files were coded according to the manual seen in Appendix A.  Briefly, they 

were coded for the presence of basic case information (year of charges, year of 

sentence, bench or jury trial, judge, prosecutor, defense attorney, etc.), charge 

details (number and type of charges at indictment and sentence), and potential and 

final sentence lengths (number of years possible for each charge at sentence, 

number of years sentenced to prison, length of probation, etc.).   

Mitigation reports were then coded according to the manual seen in Appendix A for 

the factors seen in Appendix B.  They were coded for a number of report 

characteristics (author, length, number of citations, reference to collaterals, etc.) 

and individual mitigation factors.  For mitigation factors, individual factors were 

coded according to their presence (dichotomous), their apparent significance (0 to 

7), the level of corroboration (0 to 6), and their quality (0 to 6).  Due to the lack of 
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inter-rater reliability (due to privacy restrictions) and the grouping of factors to 

capture different aspects of mitigation, the dichotomous indicators were relied 

upon for further study. The mitigation reports were also given overall scores for 

their cohesiveness (0 to 5) and their convincingness (-3 to 3). Details of the coding 

schemes can be seen in Appendix A.  Once the report was fully coded, all identifying 

information was removed and the research ID was used as a title for the files.  

 LIWC. 

Linguistic Inquiry and Word Count software was also used with this data 

(Pennebaker, Chung, Ireland, Gonzales, & Booth, 2007). The LIWC software 

provides an effective means through which to examine the data for "various 

emotional, cognitive, structural, and process components present in individuals' 

verbal and written speech samples" (Pennebaker Conglomerates, Inc., 2014).  The 

software operates thusly:  

"LIWC2007 reads each designated text file, one target word at a time. As each 

target word is processed, the dictionary file is searched, looking for a dictionary 

match with the current target word. If the target word matches the dictionary 

word, the appropriate word category scale (or scales) for that word is incremented. 

As the target text file is being processed, counts for various structural composition 

elements (e.g., word count and sentence punctuation) are also incremented." 

(Pennebaker Conglomerates, Inc., 2014) 

The LIWC software comes with a variety of pre-defined variables (examples can be 

seen in Appendix C) including:  
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"4 general descriptor categories (total word count, words per sentence, percentage 

of words captured by the dictionary, and percent of words longer than six letters), 

22 standard linguistic dimensions (e.g., percentage of words in the text that are 

pronouns, articles, auxiliary verbs, etc.), 32 word categories tapping psychological 

constructs (e.g., affect, cognition, biological processes), 7 personal concern 

categories (e.g., work, home, leisure activities), 3 paralinguistic dimensions 

(assents, fillers, nonfluencies), and 12 punctuation categories (periods, commas, 

etc)." (Pennebaker Conglomerates, Inc., 2014) 

LIWC also provides the opportunity to create user-defined dictionaries.  For this 

study, an experimenter-defined dictionary was also developed to identify salient 

mitigation variables (as seen in Table 20) The dictionary was developed by 

identifying keywords in mitigation factors and then placing words into the web tool 

Semantic Link (2014).  This web tool identified related words that were then 

examined for common stems or roots. After the mitigation reports were coded the 

LIWC program was used to analyze all mitigation reports simultaneously, providing 

lexical information about all cases. 

Procedure 

Mitigation reports were first examined for the presence of sexual offenses and 

violent non-sexual offenses. Once mitigation reports involving sexual offense cases 

were identified, a nearly equivalent number of cases involving violent non-sexual 

offenses were also identified.  Mitigation reports were then collected as digital 

documents or scanned in as digital documents. The selected cases were then linked 
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with the publically available records. These records included the original 

indictment, plea agreement (if present), jury verdict (if present), the presentence 

report, and the sentencing documents. Though the full documents were not 

typically available, cover sheets for defense memorandums, prosecutor 

memorandums, psychological/psychiatric/psychosexual reports, letters from 

family, and victim advocates were also linked to the cases with mitigation.  

  Public records were then consulted again in order to collect a comparison 

group of child or other sexual offense and violent non-sexual offense cases that did 

not have professional mitigation attached to them.  The same records were 

collected for the comparison group, which included the original indictment, plea 

agreement (if present), jury verdict (if present), the presentence report, and the 

sentencing documents. Though the full documents were not typically available, 

cover sheets for defense memorandums, prosecutor memorandums, 

psychological/psychiatric/psychosexual reports, letters from family, and victim 

advocates were also linked to the cases with mitigation.  

RESULTS 

 

Sample Characteristics by Independent Variable 

 

The groups were first examined for pre-existing differences.  In Table 2, age was 

significantly different between the non-sex offender (M=28.97, SD= 9.77) and sex 

offender groups (M=36.37, SD= 13.80), F(1, 207)=20.04, p<.001.  A chi-square 

analysis also revealed that there was a significant difference in the frequency of 

white and non-white defendants depending on the type of charge. While the sex 
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offender group was evenly split in regards to the percentage of white and non-

white defendants, the non-sex offender group had significantly more non-white 

than white defendants, χ2 (1, N = 209) = 14.23, p <.001.  Sex offenders were also 

significantly more likely to have a history of child or other sexual offenses (10.6% 

sex offenders vs. 2.9% non-sex offenders) χ2 (1, N =209) = 8.07, p =.004. Violent 

non-sexual offenders appeared to be more likely to have other criminal history 

(75.2% with vs. 24.8% without) compared to sex offenders (60.6% with vs. 39.4% 

without).  The differences in age and racial make-up were consistent with the past 

literature, which typically indicates that sex offenders tend to be older, more likely 

to be white, and have a more limited criminal history than non-sex offenders.  

The only difference between cases where a mitigation report was present or not 

was in whether a defense memorandum was present. Defense memorandums 

appear to have been present more commonly in cases where a mitigation report 

was not present, χ2(1,209)=3.99, p=.046. 

Outcome Variables 

 Mitigated, presumptive, aggravated sentence classifications 

At the time of sentencing, each charge had a corresponding sentence that was 

categorized as mitigated, presumptive, or aggravated. In this sample, 75 of the 

cases had a mitigated sentence on at least one charge, 102 of the cases had 

presumptive sentences for all charges, and 32 of the cases had an aggravated 

sentence on at least one charge.  
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The proportion of cases deemed mitigated, presumptive, or aggravated between 

cases that had professional mitigation and those that did not was significant, χ2 (2, 

209)= 9.20, p<.01. As seen in Table 4, the primary relationship was between the 

presence of mitigation or not and whether a case was classified as aggravated, χ2 

(1, 209)=7.14, p<.01; cases where mitigation was present had fewer sentences 

classified as aggravated than those that do not.    

The proportion of cases deemed mitigated, presumptive, or aggravated between 

cases that involved child or other sexual offenses and those that involved violent 

non-sexual offenses was also significant, χ2 (2, 209)= 9.20, p<.01. As seen in Table 

5, cases were more likely to be classified as presumptive for child or other sexual 

offenses, χ2 (1, 209)=4.33 p<.05 and were more likely to be classified as aggravated 

for violent non-sexual offenses, χ2 (1, 209)= 7.97, p<.01.    

 Probation 

Probation is the most lenient sentence that can be imposed at sentencing and can 

potentially act as an indicator of effective mitigation or differences in sentencing 

for child or other sexual offenses and violent non-sexual offenses. Probation was 

available for 109 of the cases and imposed in 79 of the cases.  In 34 cases, a lifetime 

sentence of probation was imposed.  Terms of probation less than life ranged from 

0 to 30 years (M=2.23, SD= 5.20).   

The proportion of time probation was imposed as a sentence did not vary based on 

the presence of mitigation χ2 (1, 209)=.40, p=.527 (Table 6). However, in cases 

where probation was available, the proportion of times probation was imposed did 
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differ significantly based on whether the case involved a child or other sexual 

offense or a violent non-sexual offense, with probation imposed significantly more 

often in the case of child or other sexual offenses, χ2 (1, 209)=67.93, p<.001, as 

seen in Table 7. 

The imposition of lifetime probation was also examined.  Again, mitigation did not 

predict a significant difference in regards to whether or not probation was imposed 

χ2 (1, 209)=.927 p=.538, as seen in Table 8. However, a difference in proportions 

was identified when comparing cases involving child or other sexual offenses to 

those involving violent non-sexual offenses, with lifetime probation being 

significantly more likely in cases involving child or other sexual offenses χ2 (1, 

209)=36.34, p<.001, as seen in Table 9. 

In cases where probation was imposed, but was less than life, there was no 

significant difference between groups based on the presence of mitigation, in terms 

of length of probation F(1, 22.10) =25.43, p=.50. However, when comparing cases 

involving child or other sexual offenses (M=10.95, SD= 6.7) to those involving 

violent non-sexual offenses (M=6, SD= 6.06), there was a significant difference F(1, 

40)=4.88, p=.03.  

 Primary outcome variable 

Although the above can offer gross estimates of the effectiveness of mitigation and 

the differences in sentencing between cases involving child or other sexual offenses 

and violent non-sexual offenses, a more detailed picture of the effect of mitigation 

can be examined by utilizing the final sentence length and the potential final 
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sentence length. As such, the final sentence minus the credit given for time served 

was used as the primary outcome variable in this study. Final sentence length was 

available for all cases and ranged from 0 years (probation only) to 56.31 years 

(M=8.42, SD= 7.83).   

However, the goal of this study was to determine if mitigating evidence was 

effective in reducing sentence lengths, and therefore it was necessary to take into 

account the relative reduction in length of sentence from some starting point. That 

is, I wanted to examine the length of the defendant’s actual sentence compared to 

how many years he could have been sentenced.   

In determining the potential sentence for use in this study, it is important to take 

into consideration the purpose of a mitigation report. Mitigation in sentencing 

ideally means reducing the sentence below the presumptive (a truly "mitigated" or 

"substantially mitigated" sentence), but, more practically, it typically means simply 

avoiding a sentence above the presumptive (an "aggravated" or "substantially 

aggravated" sentence).  In that context, I was interested in both the potential 

presumptive sentence (to determine if and to what extent the mitigation report 

reduced the final sentence below the presumptive) and the potential maximum 

sentence (to determine if and to what extent the mitigation report reduced the final 

sentence below the maximum).   

The potential presumptive sentence was determined by calculating the potential 

sentence length if all charges being considered had their presumptive sentences 
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imposed concurrently1. The potential presumptive sentence ranged from 1 to 21 

years (M=9.39, SD= 4.86). The presumptive sentences were not significantly 

different between cases that received mitigation and those that did not, F(1, 

207)=7.405, p=.580. However, there was a significant difference between the 

groups based on whether the case involved sex offenders or not, F(1, 207)=26.38, 

p<.001, η2=.110, for potential presumptive sentences.  Cases involving child or 

other sexual offenses had significantly longer potential presumptive sentences 

(M=11.03, SD= 4.38) compared to the violent non-sexual cases (M=7.76, SD= 4.74). 

By controlling for the potential presumptive sentence, I am able to answer the 

question of to what extent mitigation reduces (or increases) the final sentence 

below (or above) the potential presumptive sentence.  

The potential maximum sentence for the sample ranged from 2 to 35 years 

(M=15.07, SD= 6.28). The potential maximum sentence was not significantly 

different between cases that received mitigation and those that did not and F(1, 

207)=8.96, p=.634. Again, there was a significant difference between the groups 

based on whether the case involved child or other sexual offenses (M=16.26, SD= 

5.27) or not (M=13.9, SD= 6.97) for maximum sentences, F(1, 207)=7.59, P=.006, 

η2=.12. By controlling for the potential maximum sentence, I am able to answer the 

                                                           
1
 It should be noted that sentences can run either concurrently or consecutively.  That is, in cases where a 

defendant has multiple charges against him a judge may choose to impose the sentences for each charge 
so that one sentence must be completed before the next can begin or so that they occur simultaneously.  
In the case of this study only concurrent sentences were utilized except in two cases where court files 
specifically indicated that consecutive sentences were being sought or considered.  This is because the 
imposition of consecutive sentences is extremely rare and it would be rarer that all charges would have 
the sentences imposed consecutively, and therefore the concurrent sentences provide a more 
conservative and more realistic starting point.  
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question of to what extent mitigation reduces (or increases) the final sentence 

below (or above) the potential maximum sentence. 

The Effect of Mitigation on Final Sentence Length when Considering Case 

Type 

Two between-group factorial ANOVA tests were utilized to examine the effect of 

case type (child or other sexual offense or violent non-sexual offense) and 

mitigation (professional mitigation present or not) on final sentence length while 

accounting for the potential presumptive and maximum sentences.  In addition to 

the potential sentences, several covariates relevant in past literature (or 

hypothesized to be relevant) were included. These included whether the case was 

the result of a plea or a trial, the year of the sentence, the number of charges at the 

time of sentencing, the age of the defendant, the race of the defendant (contrast 

coded for white or non-white), and the number of victims listed on the indictment.   

  Controlling for potential presumptive sentence 

When controlling for potential presumptive sentence a significant interaction 

between case type and the presence of mitigation was detected, F(1, 198)=15.80, 

p<.001, η2=.071 (please see Figure 2 and Table 10). When there was no mitigation, 

there was a simple effect such that cases involving child or other sexual offenses 

had significantly shorter final sentence lengths than cases involving violent non-

sexual offenses, F(1,198)=22.93, p<.001, η2=.10. However, for cases involving child 

or other sexual offenses, the presence of a mitigation report was related to 

significantly longer final sentence lengths than those without mitigation reports 
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present, F(1, 198)=4.38, p=.038, η2=.024; for cases involving violent non-sexual 

offenses, the effect seemed to be reversed when mitigation reports were present 

than when they were not, F(1, 198)=11.88, p=.001, η2=.062.   

  Controlling for potential maximum sentence 

When controlling for potential maximum sentence, the pattern of results was 

similar, though better defined. A significant interaction between case type and the 

presence of mitigation was detected, and F(1, 198)=18.62 p<.001, η2 =.10 (please 

see Figure 3 and Table 11).  When there was no mitigation, there was an effect such 

that cases involving child or other sexual offenses had significantly shorter final 

sentence lengths than cases involving violent non-sexual offenses, 

F(1,198)=14.483, p<.001, η2=.062. There was also an effect such that when 

mitigation was present, there was also a significant difference between cases 

involving child or other sexual offenses and those involving violent non-sexual 

offenses, F(1,198)= 4.74, p=.031, η2=.050. Similar to the above, for cases involving 

child or other sexual offenses, the presence of a mitigation report was related to 

significantly longer final sentence lengths than those without mitigation reports 

present, F(1, 198)=5.97, p=.015, η2=.031; for cases involving violent non-sexual 

offenses, the effect seemed to be reversed , F(1, 198)=12,63, p=.001, η2=.062. 

  Alternative explanations for interaction effect 

An alternative explanation for the above effect involved the heinousness of the 

alleged crimes, rather than the classification as sexual or non-sexual, that drove the 

difference in the effect of mitigation.  An extended case type was devised wherein 
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case types were further subdivided into cases that involved death (manslaughter, 

2nd degree murder, 1st degree murder), cases that involved violence that did not 

result in death (aggravated assault, armed robbery, drive by shooting), cases that 

involved "minor" child or other sexual offenses (child molestation and sexual 

exploitation), and those that involved "serious" child or other sexual offenses 

(sexual assault, sexual conduct with a minor, and continuous sexual abuse).   

Extended case type while controlling for potential 

presumptive sentence 

The results revealed a significant interaction for extended case type and the 

presence of mitigation, controlling for potential presumptive sentence, F(3, 

194)=6.24, p<.001, η2=.088. Tests of simple effects revealed a pattern such that the 

presence of mitigation resulted in longer sentence lengths for "serious" child or 

other sexual offenses, F(1, 194)=6.20, p=.014, η2=.053, and shorter sentence 

lengths for violent offenses that did not result in death, F(1, 194)=19.93, p=.001, 

η2=.050.  No simple main effects were detected for cases involving death or "mild" 

child or other sexual offenses.  The trends as pictured in Figure 4  

Interaction Effect between Mitigation and Extended Case Type, Controlling For 

Presumptive Sentence suggest the same trend as seen in the simpler case 

classification. The means can also be seen in Table 12.  

Extended case type while controlling for potential 

maximum sentence 

The same pattern of results was detected when controlling for potential maximum 

sentence. A significant interaction was detected between the presence of mitigation 



53 
 

and extended case type (F(3,194)=6.40, p<.001, η2=.90). Tests of simple effects 

indicated that presence of mitigation resulted in longer sentence lengths for crimes 

categorized as "serious" child or other sexual offenses, F(1, 194)=5.29, p=.023, 

η2=.050, and shorter sentence lengths for violent offenses that did not result in 

death, F(1, 194)=10.22, p=.002, η2=.027.  No simple main effects were detected for 

cases involving death or "mild" child or other sexual offenses.  The trends as 

pictured in Figure 5 suggest the same trend as seen in the simpler case 

classification. The means can also be seen in Table 12.  

Mitigation Reports 

 Characteristics of the mitigation reports 

Because the effect of mitigation appears to be highly divergent between case types, 

individual factors and characteristics of the mitigation reports were examined 

separately by case type (child or other sexual offenses and violent non-sexual 

offenses).  

To examine the effect of mitigation report characteristics and individual factors, 

regression models were utilized.  Predictor variables were entered in sequential 

steps, with either potential presumptive sentence or the potential maximum 

sentence in the initial step, then covariates were entered (whether the case was the 

result of a plea or a trial, the year of the sentence, the number of charges at the time 

of sentencing, the age of the defendant, the race of the defendant, and the number 

of victims listed on the indictment), followed by the predictors of interest.  For the 

sake of brevity, only the results associated with the maximum potential sentence 
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will be reported, as this better represents the purpose of mitigation as it is 

practically applied, and there were very rarely significantly divergent results 

between potential and maximum sentences.  In cases where there were differences, 

those differences will be noted.   

Of initial interest was the effect of general characteristics of the mitigation reports, 

such as the writer, the report length, the use of empirical or legal citations, the use 

of collateral documents, and the use of collateral interviews.  

  Mitigation specialist 

In order to examine the effect of the mitigation specialist, a regression model 

utilizing orthogonal contrasts to compare the specific mitigation specialists (first 

comparing mitigation specialist 1 to 2 and 3, and then comparing mitigation 

specialist 2 to 3) was constructed.   

For child or other sexual offense cases, neither contrast was predictive, β=-7.13, 

t(n=50)=-.63, p=.530 and β=-.080, t(n=50)=-.05, p=.960.  For violent, non-sexual 

cases, neither contrast was predictive, β=-.35, t(n=51)=-.87, p=.391 and β=.67, 

t(n=51)=.93, p=.361. 

  Other report characteristics 

In order to examine the remaining predictors of interest, the report length (in 

words), number of empirical and legal citations (as separate variables), reference 

to collateral documents, and reference to collateral interviews were entered as 

predictors into the model described above. For child or other sexual offense cases, 

the step including the predictors did not represent a significant change in R2, 
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FChange(5, 48)=1.06, p=.402, and none of the predictors were significant.  For violent 

non-sexual offenses, there was a significant change in R2, FChange (5, 39)=2.91, 

p=.025.  The only significant predictor from this step was the collateral interview, 

β=-3.27, t(44)=-3.62, p=.001, semipartial correlation=-.270.  This suggests that, 

holding the other covariates constant (including potential maximum sentence), 

when a collateral interview was referenced in a mitigation report, there was 3.27-

year decrease in the final sentence length. The full models, controlling for both 

potential presumptive and potential maximum sentences, are replicated in Table 

14 and Table 15. 

Individual Mitigating Factors 

In addition to the gross characteristics of the reports, the specific mitigating factors 

addressed in the reports were examined. Individual mitigating factors were 

combined into predefined groupings that can be seen in Table 16.  Individual 

factors were first examined for their descriptive characteristics and also for the 

difference in use depending on the case type.  

Significant differences were found between child or other sexual offense cases 

(M=.67, SD= .23) and violent non-sexual offense cases (M=.39, SD= .22) in regards 

to rehabilitation potential, F(1,101)=32.26, p<.001. A significant difference was also 

found in regards to discussion of substance abuse history F(1,101)=6.15, p=.015 

with mitigation reports for child or other sexual offense cases (M=.48, SD=.48) 

discussing substance abuse significantly less than in cases involving violent non-

sexual offenses (M=.71, SD= .45). Finally, mitigation reports appear to have 
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contained more mitigating factors on average in the case of child or other sexual 

offenses (M=11.83, SD= 4.29) compared to violent non-sexual offenses (M=9.41, 

SD= 3.21), F(1,101)=10.62, p=.002. The use of different factors can also been 

visualized in Figure 6. 

The total number of factors utilized in the mitigation report was not associated 

with significant R-Squared change when predicting final sentence length in the 

child or other sexual offense cases, FChange (1, 42)=.059, p=.817 or violent non-

sexual offense cases FChange (1, 43)=.156, p= .700.  In the case of child or other 

sexual offenses, none of the individual factors significantly predicted the final 

sentence length over the initial model, nor did entering  the individual factors as a 

single step significantly improve the model F(12,32)=1.95, p=.660. In the case of 

violent non-sexual offenses, none of the individual mitigating factors significantly 

predicted the final sentence length over the initial model, nor did the individual 

factors taken together as a single step significantly improve the model, F(11, 34)= 

1.03, p=.450.  

Other Mitigating Evidence Influencing Sentence Outcome 

Researchers were further interested in the effect of other forms of mitigating 

evidence.  In this case, I was interested in exploring the effectiveness of sentencing 

memorandums from the defense and psychological reports as mitigating evidence, 

and the effectiveness of a sentencing memorandum from the prosecutor's office as 

aggravating evidence.  

 Mitigation and prosecutor sentencing memorandum 
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Of interest was how the presence of a memorandum from the prosecutor's office 

arguing for an aggravated sentence would interact with case type and mitigation.  

Notably, when controlling for potential presumptive sentence, there were no 

significant effects. However, when controlling for potential maximum sentence, 

there was a significant interaction effect between the presence of mitigation and 

the presence of a prosecutor memorandum F(1, 6.33)= 57.40, p<.001, η2=.083.  As 

seen in Figure 7  

Interaction between the Presence of a Prosecutor Memorandum and the Presence 

of Mitigation prosecutor memorandums had no significant effect on final sentence 

length when a mitigation report was present, but substantially increased final 

sentence length when no mitigation report was presented. Interestingly, 

 shows the same effect of mitigation, the presence of a mitigation report resulted in 

substantially longer final sentences for child or other sexual offense cases when 

there was no prosecutor memorandum present. But in the presence of prosecutor 

memorandum, there was no effect of a mitigation report for child or other sexual 

offenses (while a mitigation report still led to a decrease in sentence length in 

violent, non-sexual offense cases).  The means are also pictured in Table 17.  

Defense sentencing memorandum and prosecutor sentencing 

memorandum 

 

An alternative to mitigation is the use of a defense memorandum.  The analysis 

revealed a three-way interaction between case type, the presence of a prosecutor 

memorandum, and a defense memorandum when controlling for the potential 
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maximum sentence, F(1, 194)=5.69, p=.018, η2=.075 (though not potential 

presumptive sentence F(1,194)=3.42, p=.066).  The test of simple effects indicated 

that when both a prosecutor memorandum and a defense memorandum are 

present, violent non-sexual offense cases appear to have significantly longer final 

sentences.  As seen in Figure 9, there does appear to be a trend such that defense 

memorandums lead to longer final sentence lengths for child or other sexual 

offense cases where no prosecutor memorandum is present (see Table 18 for 

means).  

 Psychological/psychiatric reports 

 

The effectiveness of psychological/psychiatric reports in reducing final sentence 

length was also assessed.  A significant two-way interaction was detected between 

the presence of a psychological/psychiatric report and case type, F(1, 198)=11.76, 

p=.001, .  There was a significant effect, such that for child or other sexual offense 

cases, the presence of a psychological/psychiatric report led to a significant 

decrease in final sentence length, F(1,198)=12.91, p<.001 (see Table 19). There 

appeared to be an opposite effect in the violent non-sexual offenders (M=11.10, 

SD=1.61 with a psychological/psychiatric report and M=8.48, SD=2.13 without), 

though the test of simple effects was not significant F(1, 198)= 2.25, p=.135. These 

effects are pictured in Figure 10.  

LIWC  

 Descriptive information and group differences 
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Variables derived from the Linguistic Inquiry Word Count program were also 

explored for significant predictive relationships with final sentence length.  In 

addition to the LIWC-defined dictionary, an experimenter-defined dictionary was 

assembled as described in Table 20. A correlation table was computed that 

examined the relationship between linguistic variables and final sentence length 

for both child or other sexual offense and non-sex offense cases (Table 21). 

Additionally, means and standard deviations of selected variables can be seen in 

Table 22. 

A one-way ANOVA was used to compare the use of different linguistic variables 

between mitigation reports in child or other sexual offenses cases and in violent 

non-sexual cases.  Significant results are seen in Table 23, and pictured in Figure 11 

and Figure 12. Means are described in Table 24; the results do not necessarily 

suggest a specific pattern.   

A correlation table was utilized to examine the utility of the experimenter-defined 

LWIC variables in capturing information about the presence of mitigating factors.  

LIWC variables were correlated with corresponding individual factors as 

previously coded.  The correlations, seen in Table 25, ranged from weak to very 

strong.  

 Multivariate exploration 

 

Despite the small number of significant correlations, multivariate relationships 

were still investigated.  Linguistic variables of interest were entered in theoretically 

based blocks as seen in Table 21.   
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As seen in Table 27, for child or other sexual offense cases, the block including 

LIWC-defined pronoun variables did produce a significant final model, F(12, 

38)=5.90,  p<.001, and a significant R2 change, FChange (5, 38)=3.37, p=.013.  It 

appears that, holding other variables constant, a 10% increase (SD=.089) on the 

LIWC "You" pronoun scale leads to a 44 year increase in final sentence length 

(noting that the range of the You scale was only 0 to .54, M=.069, SD= .089, and the 

score on the you scale represents a ratio between the word "you" and the total 

number of words).   

For violent non-sexual offenses, although the step was not significant FChange 

(5,39)=1.79, p=.137, two of the user-defined variables did have significant 

relationships with the final sentence length and the final model was significant 

F(12,39)=9.56, p<.001. This suggests that while the experimenter defined LIWC 

variable of cognitive and drugs and alcohol may have a relationship with final 

sentence length when holding all other variables in the model constant, it did not 

lead to a significant increase of variance explained for the overall model.  The full 

model is replicated in Table 28. 

For violent non-sexual offenses, there was also a significant final model, F(11, 

41)=11.14, p<.001, and a significant  R2 change, FChange (4, 40)=2.67, p=.046 for the 

step including emotions. The results in this model suggest that for every one-point 

increase on the LIWC anxiety scale, there was a 5.23 year increase in the length of 

the final sentence (bearing in mind, once again, that the anxiety scale ranged only 

from .13 to 1.14, with M=.51, SD= .27). The specific use of words categorized as 
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anxiety (for example, referring to the defendant's anxiety or the victim's anxiety) is 

not clear.  

DISCUSSION 

 

 In examining the results, two main findings become immediately apparent.  

The first is that professional mitigation reports have extremely different effects in 

cases involving child or other sexual offenses when compared to those involving 

violent non-sexual offenses, and the second is that individual factors and 

characteristics cannot sufficiently describe the relationship between mitigation 

reports and final sentence length. Additionally, other forms of mitigating evidence 

appear to have diverse effects depending on case type, and the results offer exciting 

possibilities for the application of LIWC to research in law and psychology.  

 First and foremost, it is important to note that professional mitigation 

reports did have the intended effect of reducing sentence severity for individuals 

charged with violent non-sexual offenses.  This speaks to the utility of mitigation 

reports in such cases, and even suggests some necessity given the extent to which 

sentences were reduced. Interestingly, defense sentencing memorandums appear 

to have been ineffective in reducing sentencing length for cases involving violent 

non-sexual offenses. In fact, when defense-sentencing memorandums were 

combined with prosecutor sentencing memorandums, they appeared to have the 

effect of increasing sentence length in cases involving violent non-sexual offenses. 

One explanation for this finding may be that violent non-sexual offenses where 

both aggravating and mitigating evidence were submitted indicates something 
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uniquely heinous about the crime that led to longer sentences, and this would be 

worth exploring in future studies.  

When examined as a moderator, the effect of case type becomes more complicated. 

In line with the hypotheses, case type did appear to have a moderating effect on 

final sentence length. However, the interaction was much more extreme than 

initially expected. Professional mitigation reports, while effective, as pointed out 

above, in reducing sentence length for defendants charged with violent non-sexual 

offenses, actually increased the sentence length for defendants charged with child 

or other sexual offenses.  This pattern was also present when examining the 

defense sentencing memorandum: in the absence of a prosecutor sentencing 

memorandum, even the defense memorandum appeared to have had the effect of 

lengthening final sentence in cases involving child or other sexual offenses.  When 

mitigation or defense memorandums were combined with a prosecutor-sentencing 

memorandum, the ironic effect of the mitigating evidence disappeared.   

There are several possible explanations for the results. One explanation might 

simply be that the mitigation report, in trying to argue for a reduced sentence, 

actually reveals information that causes the judge to believe that defendants in 

cases involving child or other sexual offenses requires additional punishment.  

However, analysis of the text of reports in the cases of sexual offenses and violent 

non-sexual offenses reveal few substantial differences, and none of the individual 

factors appear to have had consistent relationships with final sentence length.  

Additionally, psychological/psychiatric/psychosexual evaluations on defendants 
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accused of child or other sexual offenses appear to lead to more mitigated 

sentences, and (though the text of the evaluations was not analyzed) it is likely that 

these evaluations contain much of the same information as the mitigation reports. 

Therefore, it is unlikely that the simple presence of additional information in 

mitigation reports would be sufficient to explain the punitive reaction that they 

seem to elicit.  

It appears then that there is something unique about the nature of the mitigation 

report in the context of child or other sexual offenses that is causing an excessively 

punitive reaction (compared to reactions when no mitigation report is present).  An 

interesting array of possible explanations become apparent if we consider sex 

offenders as a stigmatized group (Jahnke & Hoyer, 2013; Jahnke, Imhoff, and Hoyer, 

2014) and the mitigation report not just as a legal document, but as a psychological 

intervention meant to reduce prejudice and induce empathy (Skorinko, Larent, 

Bountress, Nyein, and Kuckuck, 2014).  The social psychology literature provides 

many examples of interventions meant to reduce prejudice, including increasing 

intergroup contact, raising consciousness about prejudice and stereotyping, and 

perspective-taking exercises (Paluck & Green, 2009).  While there has been some 

success with these types of interventions, there have also been failures.  For 

example, in a study from van Prooijen and Coffeng (2013), perspective-taking in a 

simulated legal case actually increased retributive justice-taking for individuals 

who were members of a stereotyped ethnic group. Vorauer and Sasaki (2009) 

demonstrated that attempts to induce empathy might be useful in the abstract but 

not in actual interactions with stigmatized groups. 
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It is hypothesized that when these interventions fail, it may be because they are 

inadvertently activating negative meta-stereotypes about the individual that 

overwhelm the possible benefits (Prooijen and Coffeng, 2013).  In the case of the 

current investigation, it may be that the mitigation report, in attempting to trigger 

empathy in the reader, is also triggering a negative response– reminding the reader 

of the overarching negative aspects of the offender.  So, while certain mitigating 

factors (abuse, serious mental illness, psychiatric history, etc.) may begin to induce 

empathy, the meta-stereotype invokes stronger negative emotional reactions that 

lead to more punitive responses. A similar study from Perkins, Becker,  Randle, and 

Nogami (2013) demonstrated that attempts to produce empathy for sex offenders 

in undergraduates utilizing a personal story (not unlike a mitigation report) 

increased empathy, but also increased, disgust, anger, and fear.  Anger and disgust 

in particular appear to be especially related to punitive reactions (Salerno and 

Peter-Hagene, 2013).  

This meta-stereotype may be particularly salient in the context of the courtroom. 

The mitigation report creates a very pointed and public request for leniency.  As 

such, the attempt to induce empathy is happening in a context where the judge may 

be identified with the defendant (the out-group) in the eyes of the prosecution, the 

jury, and the public (the in-group).  This could serve to make the meta-stereotype 

particularly threatening, and the judge’s strong desire not to be affiliated with the 

offender could enhance the ironic effect (Vorauer and Sasaki, 2009).   
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The significance of the pronoun "you" in mitigation reports involving child or other 

sexual offenses also suggests that the manner in which the empathy induction is 

attempted is also important.  For example, Legault, Gutsell, and Inzlicht (2011) 

found that emphasizing external control (an outside force telling the person to be 

less prejudiced) actually had the effect of increasing prejudicial reactions when 

paired with anti-prejudice messages.  It is almost as if specifically exhorting the 

writer to empathize ("you must consider…", "If you sentence this person…", etc.) 

made the reader even more reactive, and further augmented the ironic effect of the 

mitigation report. 

The current study, unfortunately, is limited by its design when attempting to 

explain the results.  While the archival nature of the study enhances its external 

validity and provides significant clinical data, the lack of experimental control 

severely limits our ability to parse out the effects of individual features of 

mitigation.  Additionally, the limited sample size, including the relatively low 

diversity of different types of charges (very few adult sexual assaults, no drug or 

other nonviolent felonies, etc.) and the diversity of judges and attorneys also limits 

our ability to fully explain the results.  For example, our "sex offender" sample 

actually contained mainly offenses wherein the primary charge was against 

children, suggesting that these results may likely do not generalize to sexual assault 

against adults in general.  The number of unique judges and attorneys also made it 

impossible to examine the moderating effect of these legal actors on sentencing.  

That is to say, I could not examine whether there were additional higher-level 

interactions that included specific judges.   
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The current study does suggest several exciting avenues for further research.  Like 

most research projects, this study is in need of replication in an independent 

sample (including a larger sample, with more diverse charges, and more cases for 

each charge type, judge, etc.).  Future research would also benefit from carefully 

controlled experimentation.  This could include controlling the exact content of the 

mitigation reports and their attribution to different case types, examining the use 

of particular pronouns and their effect on prejudicial reactions, and the effect of 

sentencing decisions being made with mitigation when it is publically known to be 

a factor in a judge's decision, versus allowing the judge to review mitigating 

evidence privately.  While it would be most useful if these studies could be 

completed with judges or other legal professionals, it would also be useful to 

elucidate underlying mechanisms in any number of different samples.  

Additionally, future research would benefit from considering other sources of 

information that judges may have when it comes to sentencing decisions, and how 

the source of potential mitigating evidence affects individual reactions.  For 

example, a design similar to the current study could be carried out by utilizing 

presentence reports or prosecutor sentencing memorandums, where individual 

factors could be coded and examined for their influence on final sentence length.  

Careful comparisons between the content and tone of psychological reports versus 

mitigation reports is also an important future step, as none of the theories above 

fully explain why mitigation reports and defense sentencing memorandums have 

the ironic effect of aggravating final sentences, while 
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psychological/psychiatric/psychosexual evaluations have the effect of mitigating 

final sentences.  Several possibilities come to mind.  In particular, it could be that 

the perceived objectivity of the expert, the use of evidence-based methods and 

testing, and the clinical writing style combine in such a way that the reader can 

absorb the information without activating harmful meta-stereotypes.   Utilizing 

LIWC and other coding methods in a similar exploration of these evaluations would 

be illuminating.  

 Going against hypotheses, there was a paucity of significant findings when it 

came to report characteristics, individual mitigating factors, and lexical 

characteristics. Notably, however, reference to collateral interviews (which likely 

leant more credence to mitigation specialist conclusions) had the effect of reducing 

final sentence length in violent non-sexual offenders.  There also appeared to be 

some support for the use of cognitive impairment (at least as measured by LIWC) 

to reduce sentence length, and a warning against the discussion of drug and alcohol 

abuse, which appeared to increase sentence length. These findings, however, were 

not entirely consistent.  Finally, the use of anxiety related words as measured by 

LIWC appeared to have the effect of increasing sentence length, though this finding 

is not specific enough (which words, in which context) on its own to be fully 

explained.  Overall, there was no clear pattern that suggested the effectiveness of 

one class of mitigating factors or another.  

This lack of results when examining the presence or absence of individual factors is 

somewhat surprising given the past literature, as well as the legal theory 
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underlying mitigating evidence (Barnett, Brodsky, and Davis, 2004; Tetterton and 

Brodsky, 2007).  However, the results clearly indicate an effect for mitigation 

reports (albeit in opposing directions based on case type); so how can the lack of 

significant effects for individual factors be explained? One possibility is, of course, a 

lack of statistical power only complicated by the crossover interaction. Another 

possibility comes in examining the past literature.   

It is of primary importance to bear in mind that most of the evidence for the effect 

of specific factors has been taken from capital cases (or mock capital cases) 

involving juror (or potential juror) reactions to mitigating factors, and/or primarily 

basic offenses, offender, and victim characteristics.  The current investigation 

examined a diverse range of felony charges and judge reactions to uniquely-

presented mitigating factors in a more ecologically valid context.  As such, past 

studies have been more homogenous in regards to the crimes being presented and 

the mitigating evidence being utilized, while the current investigation had 105 

unique cases with 105 unique mitigation reports.  Therefore, it may not be that no 

single individual factors were influential enough to generate detectable effects 

across the full range of cases in this sample.  It may be that individual mitigating 

factors were influential, but only in the specific combination present in a particular 

mitigation report, and only for a particular judge and a particular defendant in a 

particular case.  It is also likely that the mitigation report as a whole is having an 

effect that cannot be explained by parsing out individual pieces.  Overall, these 

results suggest that mitigation reports prepared by mitigation specialists have an 
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effect over and above that which is explainable by the presence of individual 

factors, and the effect may only be explainable in very complex contexts.  

Additionally, this study was limited in several ways.  While this study allowed for 

the examination of professional mitigation reports, it lacked much of the 

information that prior studies in the area contained. This included detailed 

information about victims, victim-perpetrator relationships, extent of abuse, 

duration abuse, etc. In the future, it would be useful to have a larger sample with 

more cases for each type of charge and for each judge.  This would allow 

researchers to explore more homogenous groupings of cases for significant 

mitigating factors.  The other alternative is to use larger controlled 

experimentation to more diligently parse out of the effects of specific factors based 

on different case types.  The development of more comprehensive coding systems 

utilizing LIWC and attempting to account for more complex interactions between 

individual factors would also be useful.  

The exploration with LIWC, though revealing few significant relationships, still 

offers exciting possibilities for the use of text analysis in psychology and law.  One 

of the strongest effects when parsing out individual aspects of the mitigation 

reports came from the LIWC variable “you.”  This is a relationship that would have 

been overlooked without the use of the LIWC software.  Additionally, the mitigation 

factor related categories constructed by the experimenter showed good correlation 

strength with the factors as coded by hand.  Most importantly, LIWC is an 

extremely efficient and highly objective process that makes it substantially more 
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efficient than traditional methods2. Given the amount of text generated in the legal 

cases and the psychological implications of written (or spoken) text, this makes 

LIWC a tool ripe for use in the field of law and psychology.  

Beyond informing future research in the field of law and psychology, the results of 

this study also have immediate practical implications for mitigation specialists and 

defense teams. Mitigation is a work-intensive process, and costs can be controlled 

and efficiency increased if that work is applied in those situations where it is likely 

to have the greatest effect.  Mitigation reports appear to be extremely worthwhile 

in the case of violent non-sexual offenses, shaving years off sentences.  However, 

the results strongly suggest that the use of mitigation specialists in cases involving 

child or other sexual offenses is not a good use of resources, though 

psychological/psychiatric/psychosexual reports may be well worth the investment.   

More importantly, this study offers yet another example where the practice of 

justice is more complicated than state statutes and case law would suggest.  While 

it is true that judges have broad discretion when weighting mitigating evidence and 

deciding on the final sentence, there should be some reasonable expectation that 

mitigation factors couched in the law should have the effect of reducing sentence 

length.  If such factors are not being considered or are having the opposite effect, 

and if judicial decision-makers are, in fact, being influenced by biases (perhaps 

outside their conscious awareness), then this needs to be addressed through 

changes to procedure, new laws, or even simple continued education.   

                                                           
2
 For example, it took about a month of working 2 hours a day to hand code all of the mitigation reports, 

while the LIWC program analyzed all the documents in less than a minute.  
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In summary, the use of professional mitigation reports in sentencing has very 

different effects depending on whether the defendant is charged with a child or 

other sexual offense or not.  Professional mitigation was effective in reducing 

sentences for violent non-sexual offenses, but had the effect of actually resulting in 

longer sentences in the case of child or other sexual offenses. Additionally, report 

characteristics, individual mitigating factors, and lexical characteristics of reports 

only had limited detectable relationships with the final sentence.  Although the 

present study strongly suggests an ironic or even iatrogenic effect of professional 

mitigation on sentence length when it comes to child or other sexual offenses, more 

research is still needed to understand underlying mechanisms by which this effect 

occurs.
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TABLES 

 

Table 1  
Demographic Variables (Whole Sample) 

  M(SD), %, Count 

Age 
18 to 91, 
32.65(12.48) 

Race/Ethnicity   

     Caucasian 37.3% (N=78) 

     Hispanic 48.8% (N=102) 

     African American 7.7% (N=16) 

Native American 5.7%(N=12) 

Other .5%(N=1) 

Criminal History 67.9%(N=142) 

Sex Offense History 6.7%(N=14) 

Plea Agreements (vs. 
Trial) 

86.6%(N=181) 

Numbers of Charges at 
Sentence 

1 to 12, 2.03(1.70) 

Sentence Year 2009.90(2.36) 

2002-2004 2.4%(N=5) 

2005-2007 12%(N=25) 

2008-2010 43.6%(N=91) 

2011-2014 42%(N=88) 

Psychological Reports 18.7%(N=39) 

Memo from Defense 15.8% (N=33) 

Memo from Prosecution 22%(N=46) 

    

Victim Number 
1 to 9,  
2.08(2.25) 
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Table 2  
Demographic Variables (Child Or Other Sexual Offenses And Violent Non-Sexual 
Offenses) 

  
  

Sex Offender 
Not-Sex 
Offender 

Sig. Test 

  M(SD) or Count 

Number of Cases 104 105 

Age 
36.37(13.80) 28.97(9.77) F(1,207)=20.04, 

p<.001 
Race/Ethnicity    

                    White 
50%(N=52) 24.8%(N=26) χ2(1,209)=14.23, 

p<.001 

Non-White 50%(N=52) 75.2%(N=79)  

Criminal History 
60.6%(N=63) 75.2%(N=79) χ2(1,209)=5.16, 

p=.027 

Sex Offense History 
10.6%(N=11) 2.9%(N=3) χ2(1,209)=4.98, 

p=.029 
Plea Agreements 
(vs. Trial) 

86.5%(N=90) 86.7%(N=91) χ2(1,209)=.001, 
p=.978 

Numbers of 
Charges at Sentence 

2.02(1.34) 2.04(1.70) F(1, 207)=.006, 
p=.936 

Sentence Year 2010.03(2.66) 2009.76(2.02) F(1,207)=.669, p=.414 

Psychological 
Reports 

24%(N=25) 13.3%(N=14) χ2(1, 209)=3.95, 
p=.052 

Memo from 
Defense 

11.5%(N=12) 20.0%(N=21) χ2(1,209)=2.81, 
p=.093 

Memo from 
Prosecution 

20.2%(N=21) 23.8%(N=25) χ2(1,209)=.398, 
p=.528 

Victim Number 1.89(2.07) 2.27(2.41) F(1,207)=1.43, p=.233 
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Table 3  

Demographic Variables (Mitigation vs. No Mitigation) 

  
  

  

Mitigation No Mitigation 

Sig. Test 
  

M(SD) or Count 

Number of Cases 106 103 

Age 
31.32(11.47) 33.94(13.31) F(1,207)=2.32, 

p=.129 

Race/Ethnicity     

White 
45 33 χ2(1,209)=3.52, 

p=.07 
Non-White 58 73  

Criminal History 
63.1%(N=65) 72.6%(N=77) χ2(1,209)=2.18, 

p=.182 

Sex Offense History 
6.8%(N=7) 6.6%(N=7) χ2(1,209)=.956, 

p=.587 
Plea Agreements (vs. 
Trial) 

83%(N=88) 90.3%(N=93) χ2(1,209)=2.38, 
p=.156 

Numbers of Charges at 
Sentence 

2.23(2.04) 1.83(1.26) F(1, 207)=2.98, 
p=.09 

Sentence Year 
2010.10(2.32) 2009.72(2.39) F(1, 207)=1.22, 

p=.27 

Psychological Reports 
14 25 χ2(1, 209)=3.44, 

p=.06 

Memo from Defense 
11 22 χ2(1,209)=3.99, 

p=.046 

Memo from Prosecution 
18 28 χ2(1,209)=2.43, 

p=.135 

Victim Number 
1.90( .19) 2.25(.24) F(1,207)=.6.47, 

p=.26 
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Table 4  
Chi-Square Table: Presence of Mitigation 

  

  Mitigated Presumptive Aggravated Total df χ2 

    
    

2 9.196** 
No mitigation N=33 N=49 N=24 106 

  Mitigation N=42 N=53 N=8 103 
  Total 75 102 32 209 
  

*=p<.05, **=p<.01,***=p<.001 

 
 
 
Table 5  
Chi-Squared Table: Case Type 

  Mitigated Presumptive Aggravated Total df χ2 

    
    

2 9.50** 
Child or other 
sexual offense 

N=33 N=61 N=10 104 

  Violent non-
sexual offense 

N=42 N=41 N=22 105 

  Total 75 102 32 209 
  

*=p<.05, **=p<.01,***=p<.001 

  

 Table 6  
Chi-Squared Table: Mitigation and Probation  

  Probation 
No 
Probation 

Total df χ2 

    
  

 1 .400 
No mitigation N=53 N=53 106 

  Mitigation N=47 N=56 103 
  Total 100 109 209 
  

*=p<.05, **=p<.01,***=p<.001 
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Table 7  
Chi-Squared Table: Case Type and Probation 

  Probation 
No 
Probation 

Total df χ2 

    
  

 1 67.93*** 
Child or other 
sexual offense 

N=20 N=84 104 

  Violent non-
sexual offense 

N=80 N=25 105 

  Total 100 109 209 
  

*=p<.05, **=p<.01,***=p<.001 
 

 
Table 8  
Chi-Squared Table: Mitigation and Lifetime Probation 

  
Typical 
Probation 

Lifetime 
Probation 

Total df χ2 

    
  

 1 .008 
No mitigation N=89 N=17 106 

  Mitigation N=86 N=17 103 
  Total 100 109 209 
  

*=p<.05, **=p<.01,***=p<.001 

  

Table 9  
Chi-Squared Table: Case Type And Lifetime Probation 

  
Typical 
Probation 

Lifetime 
Probation 

Total df χ2 

    
  

 1 36.34*** 
Child or other 
sexual offense 

N=71 N=33 104 

  Violent non-
sexual offense 

N=104 N=1 105 

  Total 175 34 209 
  

*=p<.05, **=p<.01,***=p<.001 
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Table 10  
Means And Standard Deviations For Interaction 
Effect Between Mitigation And Case Type, 
Controlling For Presumptive Sentence 

 
Mean (SD) 

No Mitigation 

Child or other 
sexual offense 6.06 (.79) 

Violent non-
sexual offense 

11.52(.79) 

Mitigation 

Child or other 
sexual offense 

8.39(.82) 

Violent non-
sexual offense 

7.72 (.80) 

  
Table 11  
Means And Standard Deviations For Interaction 
Effect Between Mitigation And Case Type, 
Controlling For Maximum Sentence 

 
Mean(SD) 

No Mitigation 

Child or other 
sexual offense 6.52(.84) 

Violent non-
sexual offense 

10.98(.85) 

Mitigation 

Child or other 
sexual offense 

9.44(.87) 

Violent non-
sexual offense 

6.77(.85) 
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Table 12  

Means And Standard Deviations For Interaction Effect 
Between Mitigation And Extended Case Type, 
Controlling For Presumptive Sentence 

 
Mean(SD) 

No Mitigation 

Murder 12.02(1.39) 

Violence 10.63(1.00) 

"Serious" child or 
other sexual offense 

6.60(1.02) 

"Minor" child or other 
sexual offense 

5.06(1.26) 

Mitigation 

Murder 8.30(1.59) 

Violence 7.70( 0.98) 

"Serious" child or 
other sexual offense 

10.27(1.10) 

"Minor" child or other 
sexual offense 

6.30(1.12) 

 
 
Table 13  
Means And Standard Deviations For Interaction 
Effect Between Mitigation And Extended Case Type, 
Controlling For Presumptive Sentence 

 
Mean(SD) 

No 
Mitigation 

Murder 12.02(1.39) 

Violence 10.63(1.00) 

"Serious" child or 
other sexual offense 

  6.60(1.02) 

"Minor" child or 
other sexual offense 

  5.06(1.26) 

Mitigation 

Murder   8.30(1.59) 

Violence   7.70(0.98) 

"Serious" child or 
other sexual offense 

10.27(1.10) 

"Minor" child or 
other sexual offense 

  6.30(1.12) 
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 Table 14  
Report Characteristics Predicting Final Sentence Length Controlling 
For Maximum Potential Sentence 

  
B SE B β 

Constant 
 

0.948 431.48 
 

Step 1 
 

  
  Maximum potential 0.6 0.066  
Step 2 

   
 

Defendant Age 0.08 0.041 0.179 

 
Defendant Race 0.401 0.789 0.044 

 
Plea 2.51 1.24 0.192* 

 
Sentence Year -.004 0.215 -0.002 

 
Number of Charges -0.147 0.17 -0.082 

  Number of Victims 0.151 0.188 0.084 

Step 3 
   

 
Words 0.001 0 0.174 

 
Empirical -0.088 0.125 -0.066 

 
Legal -0.174 0.235 -0.085 

 
Collateral documents 1.41 1.924 0.065 

  Collateral interview -3.265 0.901 -0.33*** 

Note  R2  =.70  F(12, 39)=11.05, p<.001 
*=p<.05, **=p<.01, ***=p<.001 
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Table 15  
Report Characteristics Predicting Final Sentence Length Controlling 
For Presumptive Potential Sentence 

  
B SE B β 

Constant 
 

74.226 207.946 
 

Step 1 
 

  

  
Presumptive 
potential 

.963 .044 
 

Step 2 
   

 
Defendant Age .026 .019 .059 

 
Defendant Race .263 .375 .029 

 
Plea 1.235 .583 0.100* 

 
Sentence Year -.038 .104 -.018 

 
Number of Charges .027 .082 .015 

  Number of Victims -.146 .092 -.081 

Step 3 
   

 
Words .000 .000 .030 

 
Empirical .020 .061 .015 

 
Legal .136 .112 .066 

 
Collateral documents -.034 .936 -.002 

  Collateral interview -.941 .437 -0.095* 

Note  R2  =.93  F(12, 39)=58.27, p<.001 

*=p<.05, **=p<.01, ***=p<.001 
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Table 16  
Content Of Mitigating Factor Variables  

Childhood Mental Illness 

 

Psychological/psychiatric diagnosis as 
child 

 
Treatment/lack of treatment as child 

 
Learning disorder 

Abandonment 

 

Absence of one or more parents before age 
10 

 
Placement outside home 

 
Placement with relatives 

Abuse   

 
Sexual abuse as child 

 
Physical abuse as child 

 
Emotional abuse as child 

 
Witnessing domestic violence 

 
Chaotic home environment 

 
Parental drug use 

 
Parental mental illness 

Cognitive   

 
Intellectual impairment (IQ test) 

 

Developmental delay/developmental 
disorder 

Serious Psychiatric History 

 
History of hospitalization 

 
History of untreated mental illness 

 
History of psychosis 

 
History of bipolar 

Other Psychiatric History 

 
History of depression 

 
History of anxiety 

 
History of PTSD 

 
Personality disorder 

 

(Paraphilic disorder, child or other 
sexual offenses only) 

Drugs and Alcohol 

 
History/current drug use 

 
History/current alcohol use 

Rehabilitation Potential 

 
Discussion of risk factors 

 
Treatment amenability 

 
Treatment history 

 
Remorse/grief 
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Good Behavior 

 
Lack of/minimal criminal history 

 
Cooperation with authorities 

Good Background 

 
Family/community ties 

 
Record of employment 

 
Military record 

 

Record of educational 
achievement/intelligence 

 
Prosocial hobbies 

 

Active membership in religious 
community 

  
Lack of mental health problems/negative 
family experiences 

Old Age 
Discussion of old age as a mitigating 
factor 

Young Age Discussion of youth as a mitigating factor 
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Table 17  

Estimated Marginal Means; Prosecutor Memorandum, Mitigation, Case Type 

                                                                                                  
Mean(SD) 

Prosecutor 
Memorandum 

Not Present 

Child or 
other 
sexual 
offense 

No mitigation 6.20(.969) 

Mitigation 9.62(.933) 

Violent 
non-
sexual 
offense 

No mitigation 10.14(1.01) 

Mitigation 6.69(.951) 

Prosecutor 
Memorandum 

Present 

Child or 
other 
sexual 
offense 

No mitigation 7.59(1.70) 

Mitigation 8.74(2.28) 

Violent 
non-
sexual 
offense 

No mitigation 13.04(1.62) 

Mitigation 6.91(1.82) 
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Table 18  

Estimated Marginal Means; Prosecutor Memorandum, Defense 
Memorandum, Case Type 

                                                                                                  
Mean(SD) 

Prosecutor 
Memorandum 

Not Present 

Child or 
other sexual 
offense 

No defense 
memorandum 

                            
7.73(.720) 

Defense 
memorandum 

                           
10.59(2.18) 

Violent non-
sexual 
offense 

No defense 
memorandum 

8.29(.780) 

Defense 
memorandum 

 8.91(1.65) 

Prosecutor 
Memorandum 

Present 

Child or 
other sexual 
offense 

No defense 
memorandum 

 8.20(1.55) 

Defense 
memorandum 

6.67(1.82) 

Violent non-
sexual 
offense 

No defense 
memorandum 

7.59(3.08) 

Defense 
memorandum 

16.70(2.32) 

 

Table 19  

Estimated Marginal Means; Psychological 
Reports And Case Type 

 
 

Mean(SD) 

No 
Psychological-

Psychiatric 
Report 

Child or 
other sexual 
offense 

9.24(.707) 
                            

Violent non-
sexual 
offense 

8.48(.66) 
  

Psychological-
Psychiatric 

Report 

Child or 
other sexual 
offense 

 4.16(1.23) 

 

Violent non-
sexual 
offense 

11.10(1.61) 
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Table 20  
LIWC Experimenter Defined Categories  

Mental Health 
 

Abuse and Neglect 

 
hospital* 

  
neglect* 

 
para* 

  
abus* 

 
psychosis 

  
sexual* 

 
psychotic 

  
rap* 

 
schizo* 

  
physical* 

 
delus* 

  
emotional* 

 
psych* 

  
verbal* 

 
mental* 

  
beat* 

 
hallucin* 

  
hit* 

 
depress* 

  
violen* 

 
bipolar 

  
victim* 

 
trauma* 

  
maltreat* 

 
antidepressant* 

 
domestic* 

 
antipsycho* 

 
trauma* 

 
anx* 

 
Cognitive   

 
phob* 

  
retard* 

 
obsessive 

 
disab* 

 
disorder 

  
development* 

 
stress* 

  
delay* 

Drugs and Alcohol 
  

ADHD 

 
addict* 

  
IQ 

 
rehab* 

  
intellect* 

 
alcohol* 

  
impair* 

 
meth* 

  
brain* 

 
cocaine 

  
head 

 
stimulant 

 
Remorse   

 
heroin 

  
remorse* 

 
dependence 

 
apolog* 

 
narcotic 

  
shame* 

 
overdose 

   
 

drug* 
   

 
pill* 

     intox*       
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Table 21  
Correlation Between Final Sentence Length 
And LIWC Variables 

Block 
  Words/Parts of 
speech 

Final 
sentence 
length 

E
xp

er
im

en
te

r 
D

ef
in

ed
 

V
ar

ia
b

le
s 

Mental health 
 Drugs and alcohol -0.063 

Abuse 0.070 

Cognitive 0.006 

Remorse -0.075 

P
ro

n
o

u
n

s 

i .194* 

we 0.134 

you .294** 

shehe -0.186 
they 0.024 

V
er

b
 

T
en

se
 past 0.143 

present -0.097 

future 0.003 

So
ci

al
 family 0.141 

friend -0.049 

E
m

o
ti

o
n

s posemo -0.069 

anx 0.076 

anger 0.058 

sad -0.030 

C
o

gn
it

iv
e 

P
ro

ce
ss

 

insight -0.020 

cause -0.125 

discrep 0.054 

tentat 0.052 

certain 0.015 

inhib -0.153 

P
er

ce
p

t
io

n
 

see 0.045 

hear 0.158 

feel .237* 

Se
x 

sexual .304** 

A
ch

ie
ve

m
en

ts
 

achieve -.214* 

 *=p<.05, **=p<.01 
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 Table 22  
LIWC Variables  

        Mean(SD) 

Final Sentence Length 8.43 (7.83) 
Mental Health 0.78 (0.64) 
Drugs and Alcohol 0.45 (0.45) 
Abuse 1.04 (0.68) 
Cognitive 0.32 (0.60) 
Remorse 0.08 (0.06) 

i 1.35 (1.40) 
we 0.19 (0.18) 
you 0.06 (0.08) 

shehe 6.60 (1.85) 
they 0.52 (0.26) 

past 4.91 (1.38) 
present 3.71 (0.95) 
future 0.65 (0.28) 

family 2.20 (0.72) 
friend 0.17 (0.13) 

posemo 1.75 (0.67) 
anx 0.46 (0.26) 
anger 1.21 (0.41) 
sad 0.55 (0.30) 

insight 1.93 (0.51) 
cause 1.37 (0.50) 
discrep 1.05 (0.28) 
tentat 1.58 (0.46) 
certain 1.01 (0.33) 
inhib 0.65 (0.23) 

see 0.25 (0.16) 
hear 0.41 (0.24) 
feel 0.25 (0.14) 

sexual 0.33 (0.30) 

achieve 1.76 (0.58) 
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Table 23  
Significant Differences Between Groups On Liwc 
Variables 

  SS df F 
p-
value 

Words per 
sentence 96.07 101 18.89 <.001 
Six letter words 43.84 101 4 0.048 
"I" 20.96 101 11.86 0.001 

She/he 17.2 101 5.21 0.025 
Anxiety 0.31 101 4.75 0.032 
Cause 2.8 101 12.65 0.001 
Discrepancy 0.5 101 6.62 0.012 
Tentative 0.92 101 4.56 0.035 
Sexual 3.19 101 52.14 <.001 

Achieve 3.48 101 11.27 0.001 
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Table 24  
LIWC Significant Mean Differences  

        Mean(SD) 

 

Child or 
other 
sexual 
offense 

Violent Non-
sexual Offense 

Words per sentence 
20.55(2.36) 18.6213(2.55) 

Six letter words 
23.76(2.82) 25.06(3.73) 

"I" 
1.81(1.65) .903(.912) 

She/he 
6.19(1.36) 7.01(2.16) 

Anxiety 
.402(.234) .512(.271) 

Cause 
1.208(.403) 1.54(.528) 

Discrepancy 
1.12(1.12) .985(.281) 

Tentative 
1.68(.487) 1.49(.408) 

Sexual 
.503(.321) .151(.142) 

Achieve 
1.58(.536) 1.94(.575) 
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Table 25   
Correlations Between Individual Factors And Experimenter-Defined LIWC 
Variables 

    Experimenter-defined LIWC variables 

    

Menta
l 

Healt
h 

Drugs 
and 

Alcoho
l 

Abuse 
and 

Neglec
t 

Cogniti
ve 

Remor
se 

C
o

d
ed

 in
d

iv
id

u
al

 m
it

ig
at

in
g 

fa
ct

o
rs

 

Serious psychiatric 
history .454** 

   
  

Other psychiatric 
history .346** 

   
  

Drugs and Alcohol 

 
.483** 

  
  

Abuse 
  

.419** 
 

  

Cognitive 
   

.914**   
Remorse/Grief (single 
item) 

    
.299** 

**= p<.01, *=p<.05  
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 Table 26  
Significant LIWC Defined Pronoun Variables For Child Or Other 
Sexual Offenses 

  
  
  

B SE B β 

Constant 
  
  

-
1122.248 

809.357   

Step 1 

 
   

  Maximum potential .471 .219 0.253* 

Step 2 

   

 
Defendant Age .308 .085 0.396*** 

 
Defendant Race 3.647 2.138 .185 

 
Plea -1.747 3.954 -.048 

 
Sentence Year .553 .404 .145 

 

Number of Charges 2.270 .735 0.382** 

  Number of Victims .196 .709 .028 

Step 3 
   

 
I -.878 .704 -.146 

 
We 4.029 7.022 .072 

 
You 44.735 12.051 0.403*** 

 
She/He -1.297 .833 -.178 

  They 4.214 4.542 .110 

Note: R2 =.54  F(12, 38)=5.90, p<.001 

*=p<.05, **=p<.01, ***=p<.001 
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 Table 27  
Significant LIWC Experimenter Defined Variables For Violent Non-
Sexual Offenses 

  
  
  

B SE B β 

Constant 
  
  

928.722 424.266   

Step 1 

 
   

  Maximum potential .642 .066 .998*** 

Step 2 

   

 
Defendant Age .070 .045 .156 

 
Defendant Race 1.337 .878 .148 

 
Plea 2.283 1.370 .175 

 
Sentence Year -.465 .211 -.224* 

 

Number of Charges -.107 .185 -.060 

  Number of Victims -.163 .180 -.091 

Step 3 
   

 
Mental Health .096 .584 .015 

 
Drugs and Alcohol 1.709 .821 .223* 

 
Abuse -.034 .520 -.006 

 
Cognitive -1.754 .677 -.276* 

  Remorse -4.239 7.349 -.058 

Note R2=.67  F(12, 39)=9.56, p<.001 

*=p<.05, **=p<.01, ***=p<.001 
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 Table 28  

Significant LIWC Emotion Variables for Violent Non-Sexual Offenses 

  
  
  

B SE B β 

Constant 
  
  

914.047 468.028   

Step 1 

 
   

  Maximum potential .606 .059 0.942*** 

Step 2 

   

 
Defendant Age .130 .044 0.291** 

 
Defendant Race 0.117 .782 .013 

 

Plea 3.624 1.324 .277 

 
Sentence Year -.460 .234 -.222 

 

Number of Charges .024 .174 .014 

  Number of Victims -.046 .166 -.026 

Step 3 
   

 
Positive emotion .096 .584 .015 

 
Anxiety 1.709 .821 .223 

 
Anger -.034 .520 -0.006* 

  Sad -1.754 .677 -.276 

Note R2 =.69  F(11, 40)=11.14, p<.001 

*=p<.05, **=p<.01, ***=p<.001 
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FIGURES 

 

Figure 1  
Number of Cases per Most Serious Charge 
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Figure 2  
Interaction Effect between Case Type and Mitigation,  
Controlling For Presumptive Sentence 
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Figure 3  
Interaction Effect for Mitigation and Case Type,  
Controlling For Maximum Sentence 
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Figure 4  
Interaction Effect between Mitigation and Extended Case Type, Controlling For 
Presumptive Sentence 
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Figure 5  
Interaction Effect between Mitigation and Extended Case Type, Controlling For 
Maximum Sentence 
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Figure 6  
Average Use of Mitigating Factors by Case Type 
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Figure 7  
Interaction between the Presence of a Prosecutor Memorandum and the Presence of 
Mitigation 
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Figure 8 
Interaction between Presence of a Prosecutor Memorandum, Mitigation, and Case Type 
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Figure 9  
Interaction between Presence of Prosecutor Memorandum, Defense Memorandum, and the Presence of Mitigation 
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Figure 10  
Interaction between Case Type and Psychological/Psychiatric Reports 
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Figure 11  
LIWC Words per Sentence and Six Letter Words by Case Type 
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Figure 12  
LIWC Significant Variables by Case Type 
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I. Introduction 
 
This manual describes the coding guidelines for Mitigation Dissertation Project data 
collection occurring over Fall 2013 to Summer 2014. The content being coded will 
differ based on the type of case.  For the purposes of this study, the types of cases 
with be Case Type A: Sex Offense with Professional Mitigation Case Type B: Non-Sex 
Offense with Professional Mitigation Case Type C: Sex Offense without Professional 
Mitigation and Case Type D: Non-Sex Offense without Professional Mitigation.  
Though the coding guidelines for each type of case will be generally the same for 
each type of case, the detail of the coding will differ base on the case type.  Briefly, 
below are descriptions of the types of cases to be coded: 
 
Case Type A: This is a case where the original indictment including charges of sex 
offenses.  For the purpose of this project sex offenses are defined as (a) sexual 
assault as defined by ARS 13-406, (b) child sexual abuse as defined by ARS 13-1404, 
ARS 13-1405, ARS 13-1410, ARS 13-1417 and (c) child exploitation as defined by 
ARS 13-3553. Case Type A also includes the presence of a report prepared by a 
mitigation specialist.  
 
Case Type B: This is a case where the original indictment DOES NOT include charges 
of sex offenses, but instead involves violent non-sexual offenses.  For the purposes 
of this project violent non-sexual offenses with be defined as ((a) aggravated assault 
as defined by ARS 13-1204, (b) assault as defined by ARS 13-1203, (c) armed 
robbery as defined by ARS 13-1902, (d) manslaughter as defined by ARS 13-1103, 
(e) second degree murder as defined by ARS 13-710, and (f) first degree murder as 
defined by ARS 13-1105 (only included if the death penalty was not being sought).  
Case Type B also includes the presence of a report prepared by a mitigation 
specialist. 
 
Case Type C: This is a case where the original indictment including charges of sex 
offenses.  For the purpose of this project sex offenses are defined above.  Unlike Case 
Type A and B, Case Type C does not have a report from a mitigation specialist 
attached to it.  
 
Case Type D: This is a case where the original indictment DOES NOT include charges 
of sex offenses, but instead involves violent non-sexual offenses.  For the purposes 
of this project, violent non-sexual offenses will be defined as defined above Unlike 
Case Type A and B, Case Type C does not have a report from a mitigation specialist 
attached to it. 
 
 
II. Materials to be Coded 
The material to be coded for these case types will come from two sources. The 
primary source will include information from a public, digital database called Agave.  
This will provide basic information about the case and provide all the information 
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for general coding process (see below).  This information can be accessed both from 
the location at the Public Defender’s office and from any computer connected to the 
internet.  For Case Type C and D it may be possible to code from home or any other 
internet-enabled location, but for Case Type A and B it will be necessary to use the 
Tucson Office of the Public Defender location.  The second source of coding 
information will be from the mitigation specialist’s files of past cases.  These files 
will be both digital and digitzed (scanned paper).  These will provide information 
for Detailed Mitigation Report Coding and the LIWC Preparation for Mitigation 
Reports (see below).   
 
Prior to beginning the coding process the case will already be “picked”.  This will 
involve identifying the case for inclusion in the study (based on year of case and 
type of charges), and, for Case Type A and B, connecting the case to the relevant 
mitigation report.  “Picked” cases will be listed by case number on the Public 
Defender location computer. Mitigation reports will be available through the Public 
Defender location computer or in hardcopy form at the location.  
 
For Case Type A and B, some of the mitigation reports are not available in the public 
record and must not leave the Public Defenders Office. To emphasize, mitigation 
reports must not leave the Public Defenders Office. To this end all coding of Case 
Type A and B will be done at the Public Defender Location and nowhere else.  At 
some points it may be necessary to work with a mitigation report on a non-public 
defender computer (for the LIWC process or digitization).  In this case all the 
mitigation reports will only be accessed from an encrypted hard drive attached to 
the computer and identifying information must be removed from the report, and at 
the conclusion of coding the report must be deleted from the hard drive.  
 
 
III. The Coding Process 
The actual coding of all these case types will include specific ratings about the 

characteristics of the cases.  This can be seen in Appendix A (the rating sheet) and 

includes information about the original charges, the charges at sentencing, the final 

sentencing outcomes, the judge involved, the attorney(s) involved, the presence of 

psychosocial/psychosexual evaluations by expert witnesses, the presence of a 

mitigation memo, whether the case involved a trial, plea agreement, or other, etc.  

For Case Type A and B, the coding will be more detailed due to the inclusion of the 

mitigation report.  The mitigation report will need to be coded for what mitigation 

specialist was involved, as well as for the presence or absence of a variety of 

mitigating factors.  The mitigating factors will also be coded for the extent to which 

they are utilized in the report (how much time is spent discussing the factor), how 

much corroborating evidence is available, and finally how well integrated into the 

report the factors are. These factors can include age of defendant, history of mental 

illness, family composition, drug abuse, etc.  These can be seen in Appendix B, and 

will be discussed in more detail below. The mitigation reports will also involve 
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global ratings about the report itself; the extent to which it constructs a convincing 

argument for leniency and the extent to which the argument is cohesive or well 

made. The rating sheet for these global characteristics are included in Appendix B, 

can be seen in Appendix A, and will be described in further detail below.  Finally, 

mitigation reports will also be run through the LIWC software package, and this may 

necessitate some preparation of reports for the process.  

Given the different case types and the variety of coding procedures needed the rest 

of this section will be separated into Four Sections: (A) General Coding, (B) Detailed 

Mitigation Report Coding and (C) LIWC Preparation for Mitigation Reports.   

 

A. General Coding 
 

This coding process will apply to the following Case Types: A, B, C, D.  

 

1. Using the AGAVE system look up the picked case-by-case number.   

2. In the recording form (Appendix A), in column A, titled “RID-Research ID”3 

apply the randomly generated research identification number.  
3. Identify the original indictment form for the case number 

a. There may be multiple indictments.  Identify the indictment 

associated with the case number that has been “picked”. 

b. Record the year of the original indictment 

c. Write out, in full, the original charges.   

i. This includes all charges and all counts as well as the type and 

class of crime. 

4. Identify the documents associated with sentencing. 

a. There may be multiple documents associated with sentencing. Look 

for Sentence- Commitment Order, Sentence Notification Form, 

Sentence of Probation/Sentence of Imprisonment. 

b. Record the year that the sentence was imposed. 

c. Record each charge separately. 

i. This includes all charges and all counts all counts as well as the 

type and class of crime. 

d. Record the minimum, presumptive, and maximum charges for each 

charge. 

i. Record the range of imprisonment to be imposed (if any).  

                                                           
3
 Note that Research ID (RID) and case number are distinct identifiers- RID is the randomly generated 

number identified used for research purposes and case number refers to the number used in the legal 
system. The case number must NEVER be entered into the recording form.  
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ii. Record the final length of imprisonment to be imposed.  

iii. Record whether parole, probation, etc. will be available.  

5. Identify whether there are any documents labeled as psychosexual 

evaluation or psychological evaluation.  

a. Record whether this is present or not.  

6. Identify whether there is a plea agreement or not. 

a. Record whether a plea agreement is present or not. 

b. Write out, in full, the proposed final charges. 

i. This includes all charges and all counts as well as the type and 

class of crime. 

c. Write out, in full, whether or not the plea had probation available.  

7. Identify whether the case went to trial. 

a. Use all possible sources of information to determine whether this is 

the case.  

8. Identify whether there is a Memo, Letter, or Report associated with 

mitigation present.  

9. Identify the Age of the defendant at the time of the initial charges. 

10. Identify the Race of the defendant. 

11. Identify the Sex of the defendant.  

12. Identify whether the defendant has a prior criminal history 

13. Indicate the number of previous sentencing dates 

14. Indicate whether there were any codefendants and how many 

15. Identify the judge 

a. Each judge will be assigned a code, the code is kept on the Public 

Defender computer.  The connection between the judge’s identity and 

the code is not to be placed in the recording file.  

b. The judge AT THE TIME OF THE SENTENCING. 

16. Identify the prosecuting attorney. 

a. See above.  

b. The prosecutor AT THE TIME OF SENTENCING. 

17. Identify the defense attorney. 

a. See above.  

b. The prosecutor AT THE TIME OF SENTENCING. 

18. Identify all possible characteristics of the victim based on all available 

information. 

a. Record the number of victims (for the below variables create new 

columns as needed for each victim). 

b. Record the age of each victim or approximate age (indicate 

approximation with the “~”) 
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c. Record the age of each victim 

d. Record the race of each victim 

e. Record the relationship between the victim and the defendant 

i. Immediate family 

ii. Extended family 

iii. Friend 

iv. Acquaintance 

v. Stranger 

 

Detailed Mitigation Report Coding 

1. This coding process will apply to the following Case Types: A, B.  
2. Mitigation reports will be attached to the case number used in the General 

Coding process.   

3. This coding process will involve dichotomously coding whether different 

mitigating factors are present or not. 

4. The coding process will also involve coding to what extent the   mitigating 

factor was relied upon in the report, the extent of the corroboration to the 

factor in the report, and to what extent it seemed well connected to the 

primary purpose of the report— to reduce the sentence.   
5. Please record the appropriate code for the mitigation specialist 

a. Each mitigation specialist will be assigned a code, the code is kept on 

the Public Defender computer.  The connection between the 

mitigation specialist's identity and the code is not to be placed in the 

recording file.  

6. Please record the page length and word count of the document. 

a. Recording the word count may require digitization. 

7. Please record the year of the mitigation report. 

8. Please record the number of unique empirical references that are listed in 

the text 

a. Only record those references that are cited in the text.  These may be 

only cited in the text, or they may be accompanied by references at 

the end of the page.   

b. For example: 

9. The defendant suffered from severe physical abuse and neglect.  As noted by 

Teicher (2011), physical abuse can cause changes in the development of the 

brain. 
1. The above example would be counted as  1 unique 

reference 

10. References 
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11. Foa, E.B., Yadin, E., & Lichner, T.K. (2012). Exposure and Response (Ritual) 

Prevention for Obsessive-Compulsive Disorder: Therapist Guide (Treatments 

That Work). New York: Oxford University Press.  

12. Hyman, B. & Pedrick, C. (2010).  The OCD Workbook: Your Guide to Breaking 

Free from Obsessive-Compulsive Disorder. Oakland: New Harbringer. 

13. McKay, M. & Steketee, G. (1998).  Overcoming Obsessive-Compulsive Disorder - 

Client Manual (Best Practices for Therapy). Oakland; New Harbringer. 

1. If the above were provided in the references of a report 

then it would be counted as a 3 unique references.  

14. Teicher (2011) indicates that there can be severe reductions in the brain 

volume of individuals who experience physical abuse. Furthermore, Hill (2013) 

indicated that similar shrinkage to the “hippocampus and frontal lobes” can 

occur in the wake of neglect. Teicher (2011) also supports these findings. 
1. The above would be counted as 2 unique references.   

15. Please record the number of times an empirical article is referenced. 

a. Count the number of times something is cited. It can be multiple 

citations or one citation cited multiple times.  

i. Look for “open and closed quotation marks”, in-text citations 

(open and closed parentheses).   

b. For example: 

16. The defendant suffered from severe physical abuse and neglect.  As noted by 

Teicher (2011), physical abuse can cause changes in the development of the 

brain. 

1. This one example counts as 1 reference.  

17. References 

18. Foa, E.B., Yadin, E., & Lichner, T.K. (2012). Exposure and Response (Ritual) 

Prevention for Obsessive-Compulsive Disorder: Therapist Guide (Treatments 

That Work). New York: Oxford University Press.  

19. Hyman, B. & Pedrick, C. (2010).  The OCD Workbook: Your Guide to Breaking 

Free from Obsessive-Compulsive Disorder. Oakland: New Harbringer. 

20. McKay, M. & Steketee, G. (1998).  Overcoming Obsessive-Compulsive Disorder - 

Client Manual (Best Practices for Therapy). Oakland; New Harbringer. 

1.  In this example, imagine that there were no references 

in the body of the mitigation report, but, at the end, 

there was this list of references. 

2. In this case this would count as 0 references. 

21. Teicher (2011) indicates that there can be severe reductions in the brain 

volume of individuals who experience physical abuse. Furthermore, Hill (2013) 

indicated that similar shrinkage to the “hippocampus and frontal lobes” can 

occur in the wake of neglect. Teicher (2011) also supports these findings. 

1. In the above, this would count as 3 citations.  
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22. Please record the number of unique legal citations present in the mitigation 

report. 

a. Though the mitigation specialists are more likely to cite empirical 

articles from the social sciences, they may also make reference to 

pertinent case law or statutes.   

b. For scoring this item, use the same guidelines as above (imagine the 

examples above are legal references instead of empirical articles).   

c. Do not count citations of the mitigation statutes (see the beginning of 

this section) or citations that reference sentencing lengths alone.  

23. Please record the number of number of times legal citations are referenced in 

the mitigation report, it can be multiple references or one reference cited 

repeatedly. 

a. For scoring this item, use the same guidelines as above (imagine the 

examples above are legal references instead of empirical articles).   

b. Do not count citations of the mitigation statutes (see the beginning of 

this section) or citations that reference sentencing lengths alone.  

24. What follows are general guidelines for determining whether or not a 

mitigating factor is present, the extent to which it was discussed (how 

much time was spent on it), the level of corroboration present in the 

factor, and the connection between the mitigating factor and the request 

for a lesser sentence.   

a. A list of the mitigating factors of interest in this study and their 

descriptions is listed in Appendix B.  

25. To orient you to what is considered as mitigating evidence the below is 

offered: 

26. A.R.S. § 13-751 (G) “The trier of fact shall consider as mitigating 
circumstances any factors proffered by the defendant or the state that are 
relevant in determining whether to impose a sentence less than death, 
including any aspect of the defendant's character, propensities or record and 
any of the circumstances of the offense, including but not limited to the 
following: 

1. The defendant's capacity to appreciate the 
wrongfulness of his conduct or to conform his conduct 
to the requirements of law was significantly impaired, 
but not so impaired as to constitute a defense to 
prosecution. 

2. The defendant was under unusual and substantial 
duress, although not such as to constitute a defense to 
prosecution. 

3. The defendant was legally accountable for the conduct 
of another under section 13-303, but his participation 
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was relatively minor, although not so minor as to 
constitute a defense to prosecution. 

4. The defendant could not reasonably have foreseen that 
his conduct in the course of the commission of the 
offense for which the defendant was convicted would 
cause, or would create a grave risk of causing, death to 
another person. 

5. The defendant's age.” 
 

27. Though the language above generally applies to capital cases the same 

general rules are in place for all mitigating evidence.  Though the statute 

includes some specific pieces of mitigating evidence, note that it leaves open 

ANY relevant evidence.  There is also a body of case law relating to the 

admission and use of mitigating evidence which can be found in Appendix E 

or at the website: 

http://www.azcourts.gov/ccsguide/MitigatingCircumstances.aspx.  

1. Identifying whether the mitigating factor is present or not.  
a. To identify whether a mitigating factor is present or not you must 

only read the report to determine if the factor is mentioned anywhere.  
It can have a paragraph or a sentence dedicated to it, or possibly even 
mentioned only once in passing. It could also simply belong to a bullet 
pointed list of factors at the end of a document.  

b. For example, all the following would be coded as “childhood physical 
abuse” present: 

 
i. Mr. V was physically abused by both his biological father and 

stepfather throughout his life.  The physical abuse began when 
he was 6 years of age and continued until he was around fifteen, 
until he was ‘old enough to fight back’.  He reports having been 
beaten on the face, butt, and having had several bones broken. 
The abuse is documented by both CPS reports and medical 
records, though no intervention appears to have been made. 

ii. Mr. X reports he was physically abused by his father as a child as 
well. [with no further mention of physical abused anywhere else 
in the report]. 

iii. In conclusion, Mr. Y was the victim of childhood sexual abuse, has 
strong ties to the community, is low risk to reoffend, was 
seriously impaired at the time of the offense, and his judgment 
was impaired at the time due to alcohol use.  He also experienced 
physical abuse as a child. [in a report that prior to this point had 
not mentioned physical abuse as a child]. 

iv. The following mitigating factors are offered for the court’s 
consideration in the case of Mr. Z: sexual abuse, emotional abuse, 

http://www.azcourts.gov/ccsguide/MitigatingCircumstances.aspx
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physical abuse, mental illness, and strong ties to the community.  
[no further detail about the physical abuse is given].  

 
c. Despite the differences in the amount of detail about the abuse given, 

the focus of the paragraph, or the sources of information all these 
cases would code “child physical abuse” as present and a “1” would be 
placed in the appropriate place in the coding form.  

 
d. Note that implied mitigating factors DO NOT COUNT.  For example, a 

report might speculate that the defendant’s mother abused drugs 
while pregnant with the defendant, or might simply insinuate that she 
did not stop using drugs.  Unless the mitigation specialist makes a 
specific claim that a factor is present then it cannot be scored as 
present.  

 
2. The next goal will be to rate the extent to which the mitigating factors which 

are present were discussed in the report, that is, how much time was spent 
writing about this particular factor relative to other factors, and relative to 
the length of the report itself.   

a. The rating guide for this item can be seen in Figure 1. 
b. This is a RELATIVE rating and thus is being compared within report. 

Think of this as being like comparing the number of words spent on 
one mitigating factor to the number of words spent on others in the 
report on average.  

c. That is to say, if a mitigation report, for example, was simply a bullet 
point list of each mitigating factor, then each factor would be rated a 
“3”, the same would be true in a report where each factor had one 
paragraph dedicated to it; each factor would be a “3”.   

d. Using the ratings, we should be able to order each factor by how much 
time (or what length of text) was spent discussing it from smallest to 
largest.  

e. REMEMBER to take into account multiple mentions of single factors in 
multiple places in the document. Rate these factors as if all the 
mentions were coalesced into one place.  

3. Rating the level and type of corroboration present for the mitigating factor.  
a. The rating guide can be seen in Figure 2, along with specialty ratings 

in Figures 3 and 4. 
b. Many of the factors listed in Appendix B are about events that either 

occurred or did not occur, however, oftentimes the mitigation 
specialist must rely only on the report of the defendant for preparing 
their report.  This is often due to constraints on the time of the public 
defender, the mitigation specialist, and/or a lack of available 
corroborating documents or collateral reports.  This does not 
necessarily indicate whether the events occurred or not, but the level 
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of documentation present with the factor may affect the impact of the 
report on a reader.   

c. The scale for this item is written very generally because it is meant to 
apply to a variety of items. These are some of the examples for 
situations it can be applied in: 

i. “The defendant reports he was physically abused as a child…” 
ii. “The defendant was diagnosed with ADHD as a child…” 

iii. “Her mother was a heroin addict…” 
iv. “She was born prematurely…” 
v. “The individual had a minor role in the crime…” 

d. In the examples above we can apply the rating in several different 
ways.     

i. The physical abuse is the most obvious, in this case the 
evidence could be just from the defendant, a parent or other 
family remember could also report it, there could be official 
CPS, law enforcement, or school reports, or multiple versions 
of each.  

ii. This example is a little more complicated. Ideally, ADHD would 
be corroborated by an official report from a psychiatrist, the 
school, or GP physician. However, a mitigation specialist, may 
need to identify a diagnosis by their own clinical interview and 
collateral reports alone.   

1. Also note the specialty guidelines for mental health 
diagnosis related mitigation factors and how to weight a 
good diagnosis made by the mitigation specialist. 
Basically, if the mitigation specialist makes a good 
argument for a diagnosis (past or present) it will count 
as good corroboration. 

iii. This example may seem complicated at first, as it is not 
necessarily expected that the mitigation specialist or attorney 
will spend time or energy in collecting collateral information 
about parental drug abuse, and it may seem unfair, relative to 
the other factors, to score it in the same way we would factors 
that are likely to be corroborated. Remember, however, that 
analyses will most likely compare factors to each other in the 
context of different types of charges, so the factor-factor 
comparison is not necessarily relevant.  

iv. Again, this factor could, ideally, have medical records attached 
(and a single record from a hospital would likely be considered 
to fully prove that the factor is true) or the report of the 
mother or other parent (which could also be considered 
sufficient to fully prove the factor to be true). This will likely 
show up in the average ratings for this item.  

v. This is an example of a factor that has to do with the nature of 
the crime and has its own specialty guidelines. 
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e. If a factor is reported by the mitigation specialist as coming from a 
family member/friend or from an official report, but as not being 
reported by the defendant, rate the item as if it were reported by the 
defendant.  

f. Note that the mitigation specialist is probably not going to go out of 
their way to state when there is no corroborating evidence, so read 
carefully.  

 
4. Rating the quality of the connection between the mitigating factor and the 

request for a lesser sentence.   
a. You can see the rating guide in Figure 5. 
b. This is likely the most subjective rating that needs to be done in this 

section 
c. The goal of this section is to identify how well the individual 

mitigating factors that you identify are related to the goal of the 
mitigation—to get a lesser sentence.  

d. There is a large variation in how mitigating factors are presented in 
reports.  Sometimes the mitigating factors are just presented alone, 
sometimes the factors are brought together into a more cohesive 
narrative about the defendant and why he or she deserves a mitigated 
sentence (a cohesive “story” and argument). 

e. Your job, after reading the whole report, and with special orientation 
toward the factor of interest, is to rate the extent to which this factor 
is used, in combination with the other factors, and with the 
report/narrative in general, to further the argument that the 
defendant deserves a mitigated sentence. 

f. A good way of thinking about this is to question how well the 
mitigating factor helps to explain why the defendant committed the 
crime and why it is not entirely their responsibility but is due to other 
influences (mental health factors).  

g. At the upper end of this rating you must also consider the quality of 
the argument. 

h. For example, below is an abbreviated version of an excellent 
integration.  The mitigating factor we are interested in is his diagnosis 
of a mental illness: 

 
i. The defendant’s mother abused drugs in the time leading up to 

her pregnancy, when she claims she stopped.  This contributed to 
her pregnancy at the age of 16 years old.  She engaged in poor 
prenatal care and subsequently gave birth prematurely and the 
defendant spent several weeks in a NICU.  Being born at such a 
young age to such a young mother put him at risk to develop a 
number of developmental problems.  Additionally, his mother’s 
young age severely negatively impacted her parenting abilities.  
As such, she relied on physical abuse and yelling to discipline her 
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son, further increasing the risk of developmental problems. Her 
son likely developed a manner of interacting with the world in an 
anxious, hyperaroused state that made him likely to overreact 
fearfully and defensively to neutral stimuli. Reports indicate that 
the defendant also developed ADHD at a young age which went 
untreated. All factors which led him to have multiple behavior 
problems at school.  His mother was unable to provide proper 
assistance in his education, and her employment problems led to 
her being unable to provide appropriate nutrition and clothing 
to the defendant; neglecting him.  Due to his poor nutrition and 
lack of quality material goods (clothing, school supplies, etc.) he 
was often teased and treated poorly by others at school.  He had 
few supportive pro-social friend and, due to his lack of success at 
school began to skip.  At this time he became involved with 
several negative peers and his mental health difficulties likely 
put him at risk to be manipulated by others. He then became 
involved in some minor criminal behaviors, which his mother 
responded to with additional physical abuse.  As he entered 
puberty he became more aggressive and the behaviors he 
developed due to his experience of physical abuse and ADHD led 
his fearful overreactions to become aggressive.  He began getting 
into fights and began to feel depressed at his inability to 
accomplish his goals. It is important to note that, though he did 
associate with some antisocial peers, he successfully avoided 
becoming engaged in gangs. He also dropped out of school. Due 
to relationships with negative peers he witnessed a violent 
murder that he was not involved in.  He soon developed 
posttraumatic stress disorder, which was compounded by his 
previous experiences of physical abuse and neglect and which 
also put him at risk to develop PTSD.  He had flashbacks, 
hyperarousal, pervasive anxiety, dissociative episodes and more.  
He began to use drugs and alcohol to dull his symptoms which 
quickly spiraled into a severe polystubstance disorder.  Despite 
the polystubstance disorder he tried extremely hard to be 
productive.  Though he did not have a high school diploma he 
found permanent employment in retail and had an outstanding 
record working there, keeping his behavior and substance 
problems separate from his work life.  He also became 
romantically involved with a woman, his now ex-girlfriend, and 
they have a child together.  Though they do not live together his 
girlfriend speaks highly of him and reports he is an excellent 
provider and father. After a DUI he attempted to get professional 
treatment for his substance problems, and though he had a long 
period of abstinence, the treatment did not address his 
underlying mood and posttraumatic stress disorder or ADHD 
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and he ended up relapsing.  His girlfriend reports that she is 
aware of his mental health issues but was not aware of the 
extent of his problems (he had never discussed witnessing the 
murder). After the romantic relationship between he and his 
girlfriend ended he began to spend more and more time at bars 
and with negative influences.  During the party where the 
alleged incident occurred there are reports that several other 
men were threatening and intimidating the defendant.  He 
reports becoming frightened and feeling “super stressed” which 
is his way of describing a panic attack. He also reports that just 
prior to going to the party he was feeling depressed and 
ruminative about the end of his relationship and his “other 
failures”.   He reports he began to drink more then he intended, 
and that is when the victim pushed him.  He reports experiencing 
flashbacks about the murder he witnessed and was reminded of 
being a child when his mother would “really lose it”.  This is when 
he reacted violently and “does not remember what happened” or 
where the knife came from. Had the defendant had more support 
as a child, had his mother received additional intervention, had 
the school provided assistance, had he received appropriate 
treatment after his traumatic experiences, or continued 
additional intervention in the wake of his substance problems; if 
any of these had factors had been different the defendant would 
likely not have behaved in the way he did.  Furthermore, the 
defendant has demonstrated his true character through his hard 
work and his devoted fatherhood, which a long sentence of 
imprisonment would prevent him from continuing to do. 
Additionally, a long sentence would likely prevent him from 
seeking appropriate treatment.  Coupled with deep remorse and 
sense of regret and lack of risk for future crime he should receive 
a substantially mitigated sentence.  

1. In the example above note the etiological progression 
that the mitigation specialist lays out, the 
interconnections between all the factors, the repetition 
of the factors, and the direct relationship that the 
mitigation specialist makes between the factors and the 
criminal behavior, and the strength of the argument 
that is made (i.e. PTSD and the relationship between 
substance abuse and the relationship between both and 
overreacting violently).  

2. This argument would be substantially weaker if, for 
example, there was no presence of PTSD and the 
mitigation specialist tried to claim the reaction was due 
to depression (since depression and violent behavior 
have no link).   
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3. Note that one mitigating factor, his remorse and sense 
of regret, is not well integrated and only mentioned 
once. We might also say that his depressive symptoms 
are not at well-developed as his PTSD.  

4. Note the explanatory power of this report in regards to 
the criminal behavior.  

i. It could also have been weaker if the mitigation specialist had simply 
stated each of the factors without drawing connections between them. 
Take, for example, the following:  

 
i. The defendant’s mother abused drugs in the time leading up to 

her pregnancy She gave birth at the age of 16.  She engaged in 
poor prenatal care and subsequently gave birth prematurely and 
the defendant spent several weeks in a NICU. The mother relied 
on physical abuse and yelling to discipline her son.  Reports 
indicate that the defendant also developed ADHD at a young age 
which went untreated.  He had multiple behavior problems at 
school.  His mother was unable to provide proper assistance in 
his education, and her employment problems led to her being 
unable to provide appropriate nutrition and clothing to the 
defendant; neglecting him. 
He was often teased and treated poorly by others at school.  He 
had few supportive pro-social friend and, due to his lack of 
success at school began to skip.  He became involved with several 
negative peers and his mental health difficulties likely put him at 
risk to be manipulated by others. He then became involved in 
some minor criminal behaviors, which his mother responded to 
with additional physical abuse.   He began getting into fights and 
began to feel depressed at his inability to accomplish his goals. 
He was not involved with gangs. He also dropped out of school. 
He witnessed a violent murder that he was not involved in. He 
currently meets criteria for PTSD. He has flashbacks, 
hyperarousal, pervasive anxiety, dissociative episodes and more. 
He began to use drugs and alcohol which quickly spiraled into a 
severe polystubstance disorder. He likely used the drugs and 
alcohol due to his PTSD.Though he did not have a high school 
diploma he found permanent employment in retail and had an 
outstanding record working there, keeping his behavior and 
substance problems separate from his work life.  He also became 
romantically involved with a woman, his now ex-girlfriend, and 
they have a child together.  Though they do not live together his 
girlfriend speaks highly of him and reports he is an excellent 
provider and father. After a DUI he attempted to get professional 
treatment for his substance problems, and he had a long period 
of abstinence. His girlfriend reports that she is aware of his 
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mental health issues but was not aware of the extent of his 
problems. He began to spend more and more time at bars and 
with negative influences.   During the party where the alleged 
incident occurred there are reports that several other men were 
threatening and intimidating the defendant.  He reports 
becoming frightened and feeling “super stressed” which is his 
way of describing a panic attack. He also reports that just prior 
to going to the party he was feeling depressed and ruminative 
about the end of his relationship and his “other failures”.   He 
reports he began to drink more then he intended, and that is 
when the victim pushed him.  This is when he reacted violently 
and “does not remember what happened” or where the knife 
came from. Coupled with deep remorse and sense of regret and 
lack of risk for future crime he should receive a substantially 
mitigated sentence.  

1. In this example all the connections between the 
mitigating factors have been deleted.  There is no clear 
link between any of the historical experiences, the 
PTSD/depression/ADHD, and the eventual crime.  In 
particular, note the disconnect between the events of 
his birth, his childhood physical abuse, the PTSD, and 
his violent overreaction at the party.  

2. Though the factors are the same, and the individual 
factors are arguably well presented, there is not 
necessarily a cohesive narrative present.  

3. There are still some connections between factors— his 
manipulation by negative peers, his substance 
abuse/dependence, etc. 

4. Please note that there may be a tendency to “read into” 
the factors a narrative argument, especially after 
reading these several times.  To some extent you are 
rating how much the argument for mitigation can be 
drawn from the factors as stated, but be sure not 
imagine an argument where there is none.   

j. Now look at an example where nothing is integrated and there is no 
broader argument being made: 

The following factors are presented for the court: 
Young mother. 
Born prematurely. 
Child physical abuse. 
Emotional abuse.  
Untreated ADHD as a child.  
Neglect.  
Bullied.  
Witnessed violent crime as an adolescent.  
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PTSD. 
Depression. 
No intervention for mental illness. 
Polysubstance use disorder. 
Alcohol intoxication at time.  
Dissociative/flashback at time.  
Steady employment. 
Provider for family. 
Remorse/guilt about crime.  

1. This is clearly just a list of the potential mitigating 
factors, with no attempt to create a real argument or 
integration between them. There is no stated 
relationship between the PTSD and the factors or larger 
argument being made. 

k. It is likely that within each report you are going to see that if one 
mitigating factor is well-integrated with the others and into a broader 
argument then all of them are, but be sure to go over each one.   

i. Look for factors which are mentioned as asides,  
ii. or ones that are not brought up until the very end of the report,  

iii. or ones that are only mentioned once at the beginning  
5. Rate the overall coherence of the argument for a more lenient sentence: 

a. This is a rating done for the overall mitigation report but is related to 
the previous rating.  

i. If most of the mitigation factors were scored highly on the 
previous rating, then it is likely they will score highly on this 
item.  

b. Read the entire report and determine the extent to which you believe 
all the diverse parts of the mitigation report stitched together to make 
a cohesive argument for leniency in the sentence.   

6. Rate the extent to which the mitigation report has convinced you that the 
defendant deserves a mitigated sentence. 

a. This rating is unrelated to the above.  They are separate issues.  The 
above is a question of whether a cohesive argument is made, and this 
is the question of how convincing you find the argument to be.  

b. Note that the scale ranges from -3 to 3; it is possible that you find the 
mitigation report actually makes you feel the defendant deserves a 
more punitive sentence.  

c. Although the cohesiveness of the argument, the number of factors and 
how well they are supported, etc. may contribute to your view of how 
much mitigation the defendant deserves, remember this is an overall 
rating of the mitigation report as a whole.   

 

B. LIWC (Linguistic Inquiry and Word Count) Preparation 
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This preparation is still in progress.  Currently, some of the reports may need to be 

scanned in and run through an OCR program.   

 

Identifying information will need to be withheld as well as any salutations or other 

letter-like components.   Also remove the case number, judge name, etc. or any 

identifying information. Rename the file with the RID number.  

 

In terms of recoding, the following will be replaced:  

Defendant's First Name <D1stName>  

Defendant's Middle Name <DMiddleName>  

Defendant's Last Name <DSurname> 

Date of Birth <DOB> 

ANY Specific Date <SPECIFICDATE> 

Psychologist(s) <PSYCH> 

Investigator Name(s) <INVESTIGATOR> 

Teacher(s) <TEACHER> 

Attorney(s) <ATTNY> 

Medical Doctor(s) <DR> 

Father <DFATHER> 

Mother <DMOTHER> 

Wife <DWIFE> 

Girlfriend <DGF> 

Grandmother <DGMA> 

Grandfather <DGPA> 

ANY Sibling <DSIBLING> 

ANY Daughter <DDAUGHTER> 

ANY Son <DSON> 

ANY Victim <Victim> 

Continue the above naming 

convention for any other 

relationship, appending D to the 
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relationship and enclosing in <> 

If one of the relations, friends, etc. is 

a victim append V to the end of the 

code 

<DDAUGHTER> who is also a victim 

is <DDAUGHTERV> 
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Figure 1:Time Spent on Factor 

0 1 2 3 4 5 6 7 
Not 
Present 

This factor 
was barely 
mentioned 
relative to 
other factors 
and the 
length of the 
report. 

Substantially 
less time is 
spent on this 
factor relative 
to other 
factors and the 
length of the 
report. 

Slightly less 
time is spent 
on this factor 
relative to 
other factors 
and the 
length of the 
report. 

More or less 
time does 
not appear 
to have 
been spent 
on this 
factor 
relative to 
other 
factors and 
the length of 
the report.  

Slightly 
more time is 
spent on this 
factor 
relative to 
other factors 
and the 
length of the 
report 

Substantially 
more time is 
spent on this 
factor relative 
to other 
factors and the 
length of the 
report. 

Other factors 
were barely 
mentioned 
relative to 
the amount 
of time spent 
on this factor 
and the 
length of the 
report. 

  

For example: 
one word or 
sentence in 
one place 
while all 
most other 
factors had 
multiple 
sentences or 
paragraphs 
throughout 

For example: a 
couple of words 
or sentences in 
a couple of 
places while 
most other 
factors had 
multiple 
sentences or 
paragraphs 
throughout. 

For example: 
multiple 
sentences in 
a couple of 
places while 
most other 
factors has 
multiple 
sentences 
throughout.  

For 
example: 
Each factor 
had about 
one 
paragraph 
dedicated to 
its 
discussion.  

For example:  
multiple 
sentences 
throughout 
while most of 
the other 
factors have 
multiple 
sentences, 
but only in a 
couple of 
places.  

For example:  
multiple 
sentences or 
paragraphs 
throughout 
while most 
other factors 
had a couple of 
words or 
sentences in a 
couple of 
places. 

For example: 
multiple 
sentences or 
paragraphs 
while most 
other factors 
had only one 
word or 
sentence in 
one place. 

 

 

 

 

Figure 2: Factor Corroboration 
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0 1 2 3 4 5 6 

Not 
Present 

The factor 
was only 
related 
through the 
defendant's 
self report. 

The factor was 
corroborated 
by a collateral 
interview with 
a family 
member or 
friend 

The factor was 
corroborated 
by multiple 
collateral 
interviews 
with family 
members or 
friends 

The factor was 
reported by a 
collateral interview 
with AT LEAST ONE 
family member or 
friend and the 
mental health 
diagnosis is 
allegedly 
corroborated by 
official 
documentation as 
reported by the 
family member or 
friend (though is not 
specifically cited by 
the mitigator)   

The factor was 
corroborated by 
one form of 
offiicial 
documentation 
(in addition to or 
in the absence of 
collateral 
reports). 

The factor was 
corroborated by 
multiple forms of 
official 
documentation 
(in addition to or 
in the absence of 
collateral 
reports).  

  The 
defendant 
reports he 
was 
physically 
abused.  

The defendant 
reports he was 
physically 
abused by his 
stepfather; a 
fact his mother 
confirms. 

The defendant 
reports he was 
physically 
abused, and 
both his 
mother and 
older brother 
confirm this to 
be true. 

The defendant 
reports he was 
abused, and his 
mother confirms 
this.  She further 
reports that CPS was 
called at one time. 

A report from CPS 
indicates that the 
defendant's 
stepfather was 
investigated for 
physical abuse 
and that this 
report was 
confirmed. 

Both CPS and 
school records 
document a 
history of 
physical abuse of 
the defendant by 
his stepfather.  

 

 Figure 3: Corroboration for Mental Health Diagnosis Factors 
0 1 2 3 4 5 6 
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Not 
Present 

The mental 
health 
diagnosis 
was only 
related 
through the 
defendant's 
self report. 

The mental 
health 
diagnosis 
was 
reported in 
a collateral 
interview 
with a 
family 
member or 
friend. 

The mental 
health 
diagnosis 
was 
reported in 
multiple 
collateral 
interviews 
with family 
members or 
friends. 

The mental health 
diagnosis was 
reported by a 
collateral interview 
with AT LEAST ONE 
family member or 
friend or the 
defendant  and the 
mental health 
diagnosis is 
allegedly 
corroborated by 
official 
documentation as 
reported  (though is 
not specifically cited 
by the mitigator) 
AND/OR the factor 
is confirmed, but 
not in specific detail, 
by the mitigator.  

The factor was 
corroborated by one 
form of offiicial 
documentation (in 
addition to or in the 
absence of collateral 
reports) AND/OR 
the factor is well 
supported in the 
text by the writer's 
observations, 
testing, and the 
relationship to the 
diagnostic criteria 
(a well formed 
diagnosis is 
suficient for a score 
of 4) 

The factor was 
corroborated by 
multiple forms of 
official 
documentation (in 
addition to or in the 
absence of collateral 
reports) AND/OR 
the factor is well 
supported in the 
text by the writer's 
observations, 
testing, and the 
relationship to the 
diagnostic criteria  
(1 piece of official 
documentation and 
a well-formed 
diagnosis is 
sufficient for a score 
of 5) 



 
 

 

 
 

1
2

8
 

  The 
defendant 
reports he 
has Major 
Depression. 

The 
defendant 
reports he 
has Major 
Depression, 
which his 
mother also 
suggests is 
true. 

The 
defendant 
reports he 
has Major 
Depression, 
which his 
mother and 
father 
confirm. 

The defendant 
reports he has Major 
Depression, which 
his mother confirms.  
He and his mother 
indicate that he has 
been diagnosed by a 
psychiaristas having 
Major Depression 
too.  OR The 
defendant reports he 
has Major 
Depression, and he 
appears to meet 
criteria for the 
diagnosis.  

A report from COPE 
indicates that the 
defendant was 
diagnosed with 
Major Depression 
AND/OR The 
defendant reports 
that prior to the 
alleged crime he 
experienced 2 weeks 
of depressed mood 
and loss of interest in 
things he used to 
find enjoyable 
(particularly his art).  
He further reports 
significant weight 
loss, some minor 
suicidal ideation, 
sleep problems, and 
excessive guilt.  All 
symptoms of Major 
Depression.  
additionally, on the 
Beck Depression 
Inventory II (BDI-II) 
he scored in the 
moderate clinical 
range and likelt 
would have just 
prior to the crime.  

Reports from both 
COPE and the Pima 
County Adult 
Detention Center 
indicate that the 
defendant has a 
diagnosis of major 
depression AND/OR 
The defendant 
reports that prior to 
the alleged crime he 
experienced 2 weeks 
of depressed mood 
and loss of interest in 
things he used to 
find enjoyable 
(particularly his art).  
He further reports 
significant weight 
loss, some minor 
suicidal ideation, 
sleep problems, and 
excessive guilt.  All 
symptoms of Major 
Depression.  
additionally, on the 
Beck Depression 
Inventory II (BDI-II) 
he scored in the 
moderate clinical 
range and likelt 
would have just 
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prior to the crime.  
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Figure 4: Corroboration for Features of the Crime Factors 

0 1 2 3 4 5 6 
The 
factor 
was not 
present. 

The factor 
was reported 
as coming 
only from the 
defendant. 

The factor 
was stated 
without 
support by 
the 
mitigator.  

The factor 
was stated 
with some 
supporting 
analysis by 
the mitigator 

The factor was 
stated with a 
moderate 
amount of 
supporting 
analysis by the 
mitigator. 

The factor was 
stated with a high 
level of supporting 
analysis by the 
mitigator. 

The factor was stated 
with a high level of 
supporting analysis by 
the mitigator as wel as 
corroborating analysis 
from another source 
(OPINION from the 
police, prosecution, 
victim, co-dfendants, 
etc.) 
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  For example: 
"The 
defendant 
reports he 
had only a 
minor role in 
the crime" 
without the 
mitigator 
making any 
statement.  

For 
example: 
"The 
defendant 
only had a 
minor role 
in the 
crime." 
[stated 
without 
further 
suport]. 

For example: 
"The 
defendant 
had a minor 
role in the 
crime, as seen 
in the fact he 
only drove the 
get-away 
car." 

For example: 
"The defendant 
had a minor 
role in the 
crime.  He was 
pressured by 
more strong-
willed negative 
influenes and 
only reluctantly 
drove the get-
away car." 

For example: "The 
defendant had a 
minor role in the 
crime.   School 
records speak to how 
easily influenced and 
pressured the 
defendant was, and 
his mental health 
issues put him at 
significant risk.  In 
all his discussions 
with police and 
prosecutors he 
reports his 
reluctance to 
participate and felt 
like he 'had' to agree 
to drive the getaway 
car. " 

For example: "The 
defendant had a minor 
role in the crime.   
School records speak to 
how easily influenced 
and pressured the 
defendant was, and his 
mental health issues 
put him at significant 
risk.  In all his 
discussions with police 
and prosecutors he 
reports his reluctance 
to participate and felt 
like he 'had' to agree to 
drive the getaway car.  
Additionally, his co-
defendants also report 
that ' [he] barely did 
anything...we were 
afraid he wouldn't be 
there when we were 
done'.  A witness also 
notes that the 
defendant 'really 
seemed...like he didn't 
want to be there'. 
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Figure 5:Level of Integration with Other Factors and a Broader Argument 

0 1 2 3 4 5 6 

There is no 
attempt to use 
this factor to 
make a broader 
argument. 

This factor is 
somewhat  
integrated 
with the other 
factors into a 
broader 
argument.  

The factor is 
mildly 
integrated 
into a 
broader 
argument. 

The factor is 
moderately 
integrated with 
the other 
factors into a 
broader 
argument 

The factor is  
integrated 
with the other 
factors into a 
broader 
argument. 

The factor is 
heavily 
integrated 
with the other 
factors into a 
broader 
argument. 

The factor is 
heavily and 
WELL 
integrated 
with the other 
factors into a 
broader 
argument.  

This is for cases 
where the factor 
stands alone, is 
barely mentioned, 
or is not related 
to the final goal of 
the mitigation 
report.  

Please refer to the manual for examples of anchors for 0 , 3 and 6 rating. 

 

 

 

 

 

 

 

Level of Integration with Other Factors and a Broader Argument 
 



 
 

 

 
 

1
3

3
 

0 1 2 3 4 5 
 There is no 

attempt to make 
a coherent nd 
cohesive 
argument for 
leniency.  

There is some 
attempt to 
make a 
coherent and 
cohesive 
argument for 
leniency. 

There is a 
mild attempt 
to make a 
coherent and 
cohesive 
argument for 
leniency. 

There is a 
moderate 
attempt to 
make a 
coherent and 
cohesive 
argument for 
leniency. 

The report 
presents a 
coherent 
and 
cohesive 
argument 
for leniency. 

There is an 
extreme 
attempt to 
make a 
coherent and 
cohesive 
argument for 
leniency. 

 Convincingness of Argument for Leniency 
 -3 -2 -1 0 1 2 3 

The report 
would lead me to 
a substantially 
aggravated 
sentence. (The 
most punitive 
sentence) 

The report 
would lead me 
to a 
moderately 
aggravated 
sentence. 

The report 
would lead me 
to an 
aggravated 
sentence. 

This 
mitigation 
report would 
not change 
my sentence 
based on the 
charges. 

The report 
would lead 
me to a 
mitigated 
sentence. 

The report 
would lead me 
to a 
moderately 
mitigated 
sentence. 

The report 
would lead me 
to a substantially 
mitigated 
sentence. (The 
least punitive 
sentence) 
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APPENDIX B: VARIABLE LIST 

 
M

it
ig

at
io

n
 r

ep
o

rt
 Pages Number of pages in the report 

Words Number of words in the report 
ReportYear Year of the report 
Empref Number of empirical references in the report 

Empcite 
Number of times an empirical reference is 
cited 

Legref Number of legal references 
Legcite Number of times a legal reference is cited 

Sp
ec

if
ic

 F
ac

to
rs

 

Impair Significant impairment (from any source) 

ImpairSig 
 ImpairCor 
 ImpairQual 
 

D/Atime 
Drug or alcohol abuse or intoxication at the 
time 

D/AtimeSig 
 D/AtimeCor 
 D/AtimeQual 
 D/Ahist History of chronic drug or alcohol abuse 

D/AhistSig 
 D/AhistCor 
 D/AhistQual 
 Deptime Depression at the time 

DeptimeSig 
 DeptimeCor 
 DeptimeQual 
 Anxtime Anxiety at the time 

AnxtimeSig 
 AnxtimeCor 
 AnxtimeQual 
 Psychotime Psychosis at the time 

PsychotimeSig 
 PsychotimeCor 
 PsychotimeQual 
 Bipolartime Bipolar at the time 

BipolartimeSig 
 BipolartimeCor 
 BipolartimeQual 
 PTSDtime PTSD at the time 

PTSDtimeSig 
 PTSDtimeCor 
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PTSDtimeQual 
 Psychohist History of psychosis 

PsychohistSig 
 PsychohistCor 
 PsychohistQual 
 Bipolarhist History of bipolar 

BipolarhistSig 
 BipolarhistCor 
 BipolarhistQual 
 PTSDhist History of PTSD 

PTSDhistSig 
 PTSDhistCor 
 PTSDhistQual 
 Para Diagnosis of paraphilic disorder 

ParaSig 
 ParaCor 
 ParaQual 
 Birthcomp History of birth complications 

Birthcompsig 
 BirthcompCor 
 BirthcompQual 
 

CMI 
History of childhood mental illness (ADHD, 
learning disability, ODD, CD, etc.) 

CMISig 
 CMICor 
 CMIQual 
 CMIunt Untreated childhood mental illness 

CMIuntSig 
 CMIuntCor 
 CMIuntQual 
 Hosphist History of psychiatric hospitalization 

HosphistSig 
 HosphistCor 
 HosphistQual 
 SMInomedtime SMI and off medications at the time 

SMInomedtimeSig 
 SMInomedtimeCor 
 SMInomedtimeQual 
 Intdisabor Intellecutal disability or organic brain problem 

IntdisaborSig 
 IntdisaborCor 
 IntdisaborQual 
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Personality Personality disorder diagnosis at any time 
PersonalitySig 

 PersonalityCor 
 PersonalityQual 
 

MinorPart 
Minor participation in criminal activity (only 
drove the car, took the pictures) 

MinorPartSig 
 MinorPartCor 
 MinorPartQual 
 

Duress 
Committed the crime under duress (was 
forced or threatened to do so) 

DuressSig 
 DuressCor 
 DuressQual 
 Old Very old 

OldSig 
 OldCor 
 OldQual 
 Young Very young 

YoungSig 
 YoungCor 
 YoungQual 
 

Coop 
Cooperated with law enforcement and the 
court 

CoopSig 
 CoopCor 
 CoopQual 
 

Nocrim 

No criminal history OR minimizing criminal 
history (any comment on how they have a 
"limited" criminal history, or "only" juvenile 
history 

NocrimSig 
 NocrimCor 
 NocrimQual 
 SA History of childhood sexual abuse 

SASig 
 SACor 
 SAQual 
 PA History of childhood physical abuse 

PASig 
 PACor 
 PAQual 
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NEG History of childhood neglect 
NEGSig 

 NEGCor 
 NEGQual 
 EA History of childhood emotional abuse 

EASig 
 EACor 
 EAQual 
 DV History of domestic violence 

DVSig 
 DVCor 
 DVQual 
 D/Aparent Parental drug or alcohol abuse 

D/AparentSig 
 D/AparentCor 
 D/AparentQual 
 

ParentAbsence 
Absence of one or more parents from the 
home during childhood (for at least 6 months) 

ParentAbsenceSig 
 ParentAbsenceCor 
 ParentAbsenceQual 
 

Outofhome 
Any out of home placement, foster, CPS, 
adoption, taking in by relatives 

OutofhomeSig 
 OutofhomeCor 
 OutofhomeQual 
 Employment History of gainful employment, current job 

EmploymentSig 
 EmploymentCor 
 EmploymentQual 
 Military Any history of military service 

MilitarySig 
 MilitaryCor 
 MilitaryQual 
 

Family 
Family ties in the community, children, 
parents, etc. 

FamilySig 
 FamilyCor 
 FamilyQual 
 

Intelligence/Edu 
Signs of higher than average intelligence, 
committed to education, well-educated 

Intelligence/EduSig 
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Intelligence/EduCor 
 Intelligence/EduQual 

Medical History of a chronic medical illness 
MedicalSig 

 MedicalCor 
 MedicalQual 
 

Modelprison 
Has behaved well while in 
custody/incarcerated 

ModelprisonSig 
 ModelprisonCor 
 ModelprisonQual 
 

Rehabpot 
Has a good potential for rehabilitation, is open 
to treatment 

RehabpotSig 
 RehabpotCor 
 RehabpotQual 
 Remorse/grief Shown signs of remorse and grief  

Remorse/griefSig 
 Remorse/griefCor 
 Remorse/griefQual 
 

Stress 
Was under high stress at the time (this may 
double count other variables) 

StressSig 
 StressCor 
 StressQual 
 

Victimbehav 
Victim engaged in some behavior that 
escalated the crime 

VictimbehavSig 
 VictimbehavCor 
 VictimbehavQual 
 Hobbies Victim has some prosocial hobbies 

HobbiesSig 
 HobbiesCor 
 HobbiesQual 
 PleaDich Sought a plea to save trouble of crime 

PleaDichSig 
 PleaDichCor 
 PleaDichQual 
 Soughttherap Sought therapy before the criminal activity 

SoughttherapSig 
 SoughttherapCor 
 SoughttherapQual 
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Lowrisk Low risk for reoffense 
LowriskSig 

 LowriskCor 
 LowriskQual 
 Religious Serious religious beliefs, community, etc.  

ReligiousSig 
 ReligiousCor 
 ReligiousQual 
 

GoodCharact 
Any other attempt to portray the defendant as 
having good character 

GoodCharactSig 
 GoodCharactCor 
 GoodCharactQual 
 

G
lo

b
al

 R
at

in
gs

 

Cohesive 

 
Convincing 
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APPENDIX C: LIWC DICTIONARIES (EXAMPLES) 

     

I We You Affect 

 
CogMech 

i lets thee 

aband

on* damn* fume* appeared 

depende

d influenc* 

Id let's thine 
abuse* 

danger

* 

fumin

g 

appearin

g 

dependin

g info 

I'd our thou 
abusi* daring fun appears depends inform 

I'll ours thoust 
accept darlin* funn* 

appreciat

* desir* 

informati

on 

Im 
ourselv
es thy 

accept

a* daze* 

furiou

s* 

approxim

at* 

determin

a* 

informati

ve* 

I'm us ya 

accept

ed dear* fury arbitrar* 

determin

e informed 

ive we yall 

accept

ing decay* geek* around 

determin

ed informing 

I've we'd y'all 

accept

s defeat* 

gener

o* assum* 

determin

es informs 

me we'll ye 
ache* defect* gentle assur* 

determin

ing inhib* 

mine we're you 
aching defenc* 

gentle

r attent* 

differenc

e* inquir* 

my weve youd 
active* defens* 

gentle

st attribut* 

differenti

at* inside 

myself we've you'd 
admir* definite gently avert* directly insight* 

    youll 
ador* 

definite

ly giggl* avoid* discern* inspir* 

    you'll 

advant

ag* 

degrad

* giver* aware* disciplin* intend* 

    your  

advent

ur* 

delecta

bl* giving ban disclo* intent* 
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    youre 

advers

* 

delicate

* glad banned 

discoura

g* interfer* 

    you're 

affecti

on* 

delicio

us* gladly banning discover* 

interpret

* 

    yours 
afraid deligh* 

glamo

r* bans 

disorient

* into 
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