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A B S T R A C T

A review of zoning variance actions in the City of Tucson 
shows that the quasi-judicial powers of the Board of Adjustment 
have been used to circumvent or alter the letter and intent of the 
zoning process. It appears that the Tucson situation is an example 
of a very common problem. Detailed investigation of ninety cases 
shows where and how abuse of discretion and due process occur. 
Recommendations to solve these problems are presented in the form 
of proposed zoning ordinance changes.
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. CHAPTER I

INTRODUCTION

This internship report is an attempt to analyze 
zoning variances as heard by Tucson's City Board of Adjust
ment during a given period, and to examine the appeals 
and decisions made during that time. Such analysis will 
contain specific direction in displaying problem areas 
of those variances allowed, the procedural "breakdown" of 
the Board of Adjustment decision-making process and what 
"immediate" workable solutions, under present statutory 
framework can best be applied effectively to change those 
weaker aspects of the present zoning variance procedure.

The Zoning; Variance
Zoning variances can best be described by first 

examining the process from which they evolve; this being 
a local zoning code or ordinance, The variance process 
must operate within certain limits, these limits usually 
take on the form of local zoning or land use controls 
which are prescribed and allowed by law, usually, and 

, in the case of Tucson, these laws are set forth by the 
State, In Arizona the designation becomes the Arizona

1

s»
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Revised Statutes. Zoning is a designated power delegated 
to incorporated Arizona cities and towns in the form of 
State Enabling Legislation set forth for the expressed 
purpose of promoting the health, safety and general 
welfare of the community for which it is established.

Zoning is probably the single most commonly used
legal device available for implementing the land use plan
of a community. Zoning is essentially a means of insuring
that the land uses of a community are properly situated
in relation to one another, providing adequate space for
each type of development. It allows the control of
development density in each area so that property can be
adequately serviced by such governmental facilities as
the street, school, recreation, and utilities systems.
This directs new growth into appropriate areas and protects
existing property by requiring that development afford
adequate light, air and privacy for persons living and

1
working within the municipality.

Zoning variances then are the measures or vehicle 
by which a body is authorized to hear and decide unique

1. William I. Goodman and Eric C. Freund (eds.), 
Principles & Practice of Urban Planning (Washington, D.C.j 
International City Managers Association Co., 1968), p. 403.
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or hardship appeals from those restrictions or designa
tions prescribed in the local zoning ordinance. In the 
case of Tucson this body is the City Board of Adjustment, 
in other cities or towns it may be referred to as a 
Zoning Board of Appeals, The legality and limits of 
such Jurisdiction are discussed in detail in later 
chapters.

Overview of the Report
Throughout this report analysis, certain problems 

associated with granting specific zoning variances are 
often obvious and sometimes stretch the imagination of 
even the most liberal legal minds. Even those variances 
allowed which do not have obvious signs of incredibility 
often induce problems of a related nature adversely 
effecting the planned development of an area in some 
future aspect. These* then are situations which prompt 
evaluation of decisions on zoning variances and are 
included within the report focus.

The over-all disregard for planning principles, 
theory and legality often leave much in the way of pro
moting any sense of health, safety and general welfare, 
as originally intended under the State Enabling Legislation,

In this report on the variance process, I focused 
in on a period dating from June 1 , 1970 to January 1 , 1971»
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During this period, the administrative body which has 
the jurisdiction to decide variance cases, the Board of 
Adjustment, had before it 90 cases of which approximately 
52 involved the application for a variance. The remaining 
42 per cent or 38 cases concerned primarily the special 
problem of non-conforming uses, categorized generally 
as a special exception. Several areas were concentrated 
on by myself as staff advisor to the Board of Adjustment, 
when studying the applications for this seven month 
period. First of all, the statutory framework was examined 
to ascertain if the ordinance provisions relating to 
variances were adequate in terms of clarity and consti
tutionality, specifically to determine if there were 
any internal Inconsistences in the ordinance. Secondly,
I examined the composition of the Board of Adjustment and 
its decisions to determine if that body had misinterpreted 
its function with respect to the variance process. Specifical 
ly in this regard, the kinds of zones, (e.g, R-l, R-2, B-l, 
etc.), involved in the cases were looked at along with 
the type of variance the applicant sought. The Board's 
susceptibility to the presence of an attorney, architect 
or engineer or to a showing of protest against the proposed 
variance was also inquired into. The cases were also 
examined to determine what influence the planning staff
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has on the decision-making process of the Board of Adjust
ment. Third, the applications were examined to determine 
if the requisite "special condition" or "unnecessary 
hardship" was present which justifies the Board in grant
ing the variance. Primarily, I was concerned with whether 
the Board presumed hardship in most cases or whether they 
even knew what a hardship was. Additionally, the findings 
of fact were examined to see if there was substantive 
evidence present to warrant a grant or denial of the 
variance. Finally, I also examined the cases with re
spect to how many of the variances were granted on 
conditions imposed by the Board. After correlating all 
the material gathered in the process of delving into 
these areas as well as the area of variance administra
tion generally, I made the findings and drew the con
clusions that follow.

The final chapter includes those amendments, 
best suited for Tucsons legal and administrative 
structure, the Tucson Code, specifically relating to 
the Board of Adjustment's jurisdiction. The amendments 
to this section of the zoning ordinance demonstrate the 
best alternative in strengthening the decision-making 
process to the extent that the City Board of Adjustment 
may better serve in the public interest.



This final chapter reflects what I believe to 
be the practical function of the internship report. As 
a staff member directly responsible to and for the City 
Board of Adjustment, I gained first hand Insight into 
the immediate problems faced in its operation. This 
study, along with many hours of day to day work covering 
planning and zoning principles, theory, and practical 
operations, have allowed me the opportunity of applying 
the educational techniques with the operating experience 
to produce a practical and highly applicable solution.
The amendments suggested are based on case law, consti
tutionality and common sense expressed accordingly in the 
best interest of the public health, safety and general 
welfare.

As a concluding remark in this introduction, I
am compelled to state* that unfortunately the variance
process as administered by the City of Tucson* s Board
of Adjustment is typical of that which is found2
throughout the Country.

2. California Law Heview, Variance Administra
tion in Alameda Countv. 50 Cal. 1. Hev. 101 (196I),
Cf. 50 Ky. L. J. 273 (1970).



‘CHAPTER II

THE ZONING VARIANCE TUCSON, ARIZONA 
The Statutory Matrix

The ultimate goal of modern day city planning is 
the achievement of coordinated and harmonious growth of 
the city which is beneficial, as well as utilitarian,

3in character to all the inhabitants of the community.
To achieve the harmonious development of its communities, 
Arizona has adopted legislation which vests the local 
legislative bodies with the power to adopt ordinances 
for the regulation of land use within their respective

4
communities. This enabling legislation gives the 
local legislatures varying degrees of administrative 
discretion in setting up the regulatory process which 
hopefully will control and direct growth. The local 
legislature, assisted by a group of professional plan
ners and by the general public attitude as reflected 
in an appointed planning and zoning commission, then 
applies that power vested in them by the enabling legisla
tion to arrive at a general scheme of zoning for the

3. Tucson Zoning Ordinance. Chapter 23 of the 
Tucson Code, Section 23-516 as amended (1971)•

4. Arizona Revised Statutes. 9-461 et. seq.
(See Appendix p. 62).

7
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entire community which is in accord with the needs 
and which promotes the health, safety and general

5welfare of the community. However, once the complete
zoning plan is formulated and implemented by the local
legislative body the process is not complete. Two
important aspects of the power granted by the enabling
legislation come into play. The first aspect is the
power to make amendments to the zoning ordinance and
the second is the power to grant relief from the terms
of the ordinance when the strict or literal enforcement
of it would deprive an individual of the use of his6
land.

This second aspect of the power given to 
the legislature on the local level is called the 
variance process. This process is of singular im
portance because it is inconsistent with the goal of 
harmonious growth through effective zoning regimentation. 
The variance permits allow individuals to use their
land in fashions not otherwise sanctioned by the zoning 

7
ordinance. It is, therefore, the very antithesis of

5. Tucson Zoning Ordinance. Chapter 23 of the 
Tucson Code, Section 23-31^ (l971)«

6. Ibid., Section 23-^72 (E)(1971)
(See Appendix p. 72).

7. Kraemer v. Zoning Board of Review of City 
of Warwick. 98 R. I. 323, 201 A. 2d 643 (1964).
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the concept involved in the.zoning process. Because 
of this element of Inconsistency, the administration 
of this process is significant. The manner in which it 
is conducted can ultimately play a great role in a 
community's attempt to effectively regulate its growth.

Furthermore, judicial review of administrative
decisions in the zoning process is restricted by statutory
and case law, A trial de novo is available to an
aggrieved party in limited circumstances only and most
of the time the only permitted course of action is the
filing of a writ of certiorari in the appropriate court8
for review of the decision. Once an aggrieved party 
has succeeded in getting review of the decision, the 
chances that he will prevail over the administrative 
body and get the decision reversed are small. The cur
rent approach of the courts is not to disturb the 
decisions of an administrative body unless such de
cisions are clearly arbitrary and unreasonable and with
out any substantial relation to the nubile health, safety,

9morals or general welfare. Therefore, in the final 
analysis, the zoning process is relatively immune from . 
any "judical" legislation in the form of reversal

8, Tucson Zoning: Ordinance. Chapter 23 of the 
Tucson Code, Section 23-429(B) —  trial de novo (1971)» 
Tucson Zoning Ordinance, Chapter 23 of the Tucson 
Code, Section 23-47^— writ of certiorari (1971)•

9. City of Tucson v. Arizona Mortuary. 3^ 
Ariz. 495, 272 P. 2d 316 (1928) (See Appendix p. 78).
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or modification of the decisions of the committees 
which administer it.• Because of this immunity and 
because of the inconsistency between the variance concept 
and the zoning process generally, the administration 
of the procedure involved in the granting or denying of 
variances becomes by necessity a subject of investigation.

Section 9-464- of the Arizona Revised Statutes 
provides that the local legislature may, in its discre
tion, appoint a board of adjustment with the power 
in appropriate cases to make special exceptions to the 
terms of the ordinance in accordance with the provisions 
therein. It further states that this administrative 
body shall consist of not more than seven nor less than 
five members, each to be appointed for a term of three 
years, and that the board of adjustment shall adopt

10
rules in accordance with the ordinance creating it. 
Therefore, in its Inception the Board of Adjustment was 
to be subservient to, and expressive of, the whole 
concept which lays behind the zoning process. Each 
decision contemplating departure from the general zoning 
scheme as formulated by the local legislature was to be 
made with an eye toward conformity with the zoning 
ordinance. However, initially this goal of decisional

10, Arizona Revised Statutes. Section 9-464 
(A) and (B).
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uniformity with the intent of the ordinance breaks 
down in the variance process because of a lack of 
adequate guidelines. Section 9-^65(C)(3) states that 
the Board of Adjustment has the power to, among other 
things, "authorize in specific cases such variance from 
the terms of the ordinance as will not be contrary to 
the public interest where, due to special conditions, 
a literal enforcement of the provisions of the ordinance 
will result in unnecessary hardship." Putting this in 
generic terms, the Board of Adjustment cannot grant a 
variance unless it finds that (l) there are special condi
tions affecting the parcel of land and (2) that when 
combined with the normal administration of the zoning 
process, these conditions create an unnecessary hardship 
on the individual seeking to use the parcel. Therefore, 
the essential matters for concern are what is the 
special condition involved and does it create an un
necessary hardship on the applicant. One should suppose 
then that given the character of the variance there 
should be adequate guidelines set forth in the enabling 
legislation to direct the local administrative body in 
its decision-making process. However, the Arizona 
legislation contains no such guidelines but instead 
refers only to the highly ambiguous terms, special 
conditions and unnecessary hardship —  terms capable of 
an infinite number of definitions. Thus, the local
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legislature or administrative body is left with the 
difficult task of determining for itself when cases 
involve special conditions which create unnecessary 
hardships. In such circumstances, the ultimate effective
ness of any zoning process becomes dependent upon the 
ability of the local legislature and, in lieu of that, 
upon the ability of the local Board of Adjustment to 
formulate adequate guidelines for the disposition of 
variance cases.

In Tucson, by ordinance, the Board of Adjustment 
is to be comprised of seven members, each to be appointed 
by the Mayor and Council for a term of three years. How
ever, one of the members must be a member of the City 
Planning and Zoning Commission; one must be a person
engaged in the real estate business; and one must be a

11person who is an architect or engineer. The members
of the Board are to serve without compensation and are to
adopt rules of procedure which are consistent with the12
provisions of the ordinance. The Board is to be as
sisted in fulfilling its duties by all the departments
of the city administration which means essentially by all

13the professionals engaged in the city planning process.

11. Tucson Zoning; Ordinance. Chapter 23 of the 
Tucson Code, Section 23-461 (l97l) (See Appendix p. 70).

12. Ibid.. Section 23-462 and 23-463 (1971).
13. Ibid., Section 23-467 (1971).



The Board of Adjustment is given the power to 
decide cases involving special exceptions which deal 
with permitted uses found within the ordinance that 
require the approval of the Board and variances from 
the terms of the ordinance which require a showing

14of unnecessary hardship on the part of the applicant.
The relevant language of the ordinance with respect 
to the latter states that the Board has the power "To 
authorize upon appeal in specific cases such variance 
from the terms of this article as will not be contrary 
to the public interest, where, owing to special conditions, 
the literal enforcement of the provisions of this 
article will result in unnecessary hardship, and so
that the spirit of this article shall be observed and

15substantial justice done." The provision further 
states that in accordance with the above, the Board of 
Adjustment may permit in any zone a modification of the 
requirements of the ordinance to secure an appropriate 
development of a lot, where adjacent to the lot there
are uses which do not conform to the regulations pre-16
scribed.for that district. The ordinance also allows

13

14. Ibid.. Section 23-4?2(B)(1971).
15. Ibid., Section 23-472(3)(2)(1971).
16. Ibid., Section 23-472(B)(2) a (1971).



the Board to permit the projection of a building into 
a required front or rear yard when there is a topograph
ically unique piece of property involved. Finally, the 
Board is given the power to authorize a variance in 
specific cases where by reason of exceptional narrowness, 
shallowness, or shape of a specified piece of property 
at the time of the enactment of the ordinance or by 
reason of exceptional topographic condition, or other 
extraordinary situation, the strict application of any 
provision would result in peculiar and exceptional
practical difficulties or exceptional or undue hardship

17
upon the individual. With respect to this provision 
of the ordinance, it should be noted that the power of 
the Board in making its determination is almost plenary.
The decision of the Board is reviewable only by a writ of18
certiorari filed by an aggrieved party in Superior Court.

*
This element of finality of the Board of Adjustment decisions 
becomes important not only because of the possible reper
cussions to the zoning process of bad decision-making but 
also because it points up an inconsistency between the 
variance provisions.

Section 23-426 of the Tucson Zoning Ordinance 
authorizes the Board of Adjustment to grant variances

17. Ibid.. Section 23-472(B)(2) c. (1971). 
13. Ibid.. Section 23-4?4 (1971).



from established street setback lines on streets desig
nated as major thoroughfares by the Mayor and Council in 
cases where there are special circumstances attached 
to the property which do not apply generally to other 
lands and where the variance is necessary for the 
preservation and enjoyment of substantial property 
rights of the applicant. However, the Board assumes 
a different role in this process. After the initial 
decision is made, a report of that finding is submitted 
to the Planning and Zoning Commission and the Mayor 
and Council, Mo variance in this particular process is
deemed to be granted until it has the approval of

19the Mayor and Council. Furthermore, in this process
and aggrieved party may avail himself of a trial de novo

20
in order to seek reversal of the decision. Thus, it 
appears that there is much more scrutiny of the variance 
decision in this process as compared to those under the 
"regular” variance procedure. One plausible reason 
for this dichotomy between the variance provision is 
that the local legislature wanted to keep tight reins 
on the variance allowed along the major thoroughfares 
in order to more effectively control growth and thus 
avoid congestion, A second would be that because 
there are procedures established by "official map"

19. Ibid.. Section 23-428,
20. Ibid,, Section 23-429(B),

15



designation they do not consider a semi-judical "body as 
jurisdictlonally legal in making amendments, This 
procedure then would he handled somewhat the same 
as a zoning land use matter• However, there seems to 
he little rationality in controlling growth along major 
arterials and then not maintaining the same standard 
for the, rest of the community. Perhaps, the Mayor and 
Council felt that they could not handle the number of 
variance cases which might presumably come before them 
if such a procedure were adopted for the entire variance 
process. Considering that only one of the approximately 
52 variance cases studied involved a major thorough
fare setback variance, this explanation seems the more 
acceptable. However, the fact remains that the process 
itself is inconsistent with the total variance procedure 
and this inconsistency should be remedied by applying 
the same standard to both provisions.

One possible way to remedy the above inconsistency 
would have been to set forth guidelines for the admin
istration of the general variance process which are
clear and concise. This would have partially eliminated

• .

the need for review by giving the Board specific 
criteria by which to make their decisions which the 
local legislature feels are necessary to be met in 
order to control growth. However, the Tucson pro-

16
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visions lack any real clarity. Some clarity is 
afforded when the Board encounters narrow, shallow 
or topographically unique pieces of property. How
ever , experience proves that seldom is the case heard 
that involves hardship from these types of conditions 
alone. The Board, therefore, is left in the majority 
of the cases with the problem of determining when the 
grant of a variance is justified by the conditions 
alleged by the applicant. Such a practice in itself 
leads to confusion in the decision-making process. 
Perhaps it is this lack of adequate and definite rulesi
to follow which leads to a tendency of leniency by 
the Board of Adjustment in its administration of the 
variance process.

For the zoning process to operate effectively, 
all of the provisions of the zoning ordinance must be 
constitutionally sound. Section 23-^72(0)(2)(a) 
states that the Board may grant a variance when it 
deems it is necessary for the appropriate development 
of a lot, where adjacent to a lot there are uses which 
•do not conform to the requirements of the ordinance.
On its face, this provision constitutes the power to
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rezone land. One of the chief characteristics of the
variance is that it is available only when there is
some special circumstance affecting the land which is
not general to the area. If the conditions are general
to the area, then they justify rezoning. Therefore,
in this section the local legislature has given the
Board power not enabled to it in the state enabling
legislation. This it cannot do. Nicolai v. Board
of Adjustment of the City of Tucson 55 Ariz, at 289
(1940) states the rule as follows;

We are of the opinion that the later and 
better rule is that when an ordinance 
passed under a statute like ours expressly 
prohibits the use of property within certain 
districts for certain purposes, a board of 
adjustment created by authority of the 
statute may not change the use established 
by the legislative body of the city through 
its ordinance, and that any such change 
must be made by the legislative body 
itself through a new ordinance rezoning 
the property involved.21

Section 23-472 also states that not only un
necessary or undue hardship but also exceptional and 
peculiar practical difficulties justify the grant of 
a variance, As was previously pointed out, the enabling 
legislation refers only to unnecessary hardship. The

21. Robert Nicolai and Mrs. W. F, Christman 
v. Board of Adjustment of the City of Tucson. 55 Ariz. 
at 289 (1940)(See Appendix p. 102).



phrase "peculiar and exceptional practical difficulties" 
seems to have been an attempt by the local legislature 
to achieve clarity in defining what an unnecessary hardship 
is. However, on its face the phrase is ambiguous and 
connotes something less than unnecessary hardship. If 
practical difficulty as contained in the provision is 
something different than unnecessary hardship as con
tained in the enabling legislation, then the local leg
islature has vested the Board of Adjustment with powers 
in excess of that provided for it. This problem involves 
the intricacies of the concept of "home rule" which are 
beyond the scope of this report. However, it is relevant 
to the inquiry in that under the circumstances the decisions 
of the Board of Adjustment can be subjected to the charge 
that they are ultra vires. when it appears from the record 
that the decision was made on less than special conditions 
creating unnecessary hardships. Whatever the ultimate 
determination would be, this infirmity emphasizes the weak
ness of the Tucson provisions. This weakness is ultimately 
carried over into the decision-making process.



CHAPTER III
THE ZONING VARIANCE TUCSON, ARIZONA 

Unnecessary Hardships and the Board of Adjustment

The Tucson Board of Adjustment, as presently con
stituted, consists of individuals who are not engaged pro
fessionally in the process of city planning. Five of the 
seven appointed, non-salaried members of the Board are 
engaged in the development of land in one form or another.
One member is an engineer, one is a lumber salesman, another 
is a salesman for a business which contracts air-condition
ing and two others are real estate agents. Also, as re
quired by the ordinance, one member is a member of the 
City Planning and Zoning Commission, It is significant to
note that four concurring votes are all that is necessary22
to get an application for a variance granted. With five 
of the seven members of the Board thus involved in the 
development end of land use, it becomes important to 
determine whether the Board, as evidenced by its decisions, 
understands what its role in the planning and zoning process is 

As stated previously the Board, by Tucson ordinance, 
is comprised of seven members of which one must be a 
member of the City Planning and Zoning Commission, one 
must be engaged in the real estate business and one other 
must be either an engineer or architect. This then con
stitutes special dictum for only three of seven members.
All other members can be selected on an arbitrary basis. There-

22, Tucson Zoning Ordinance, Chapter 23 of
the Tucson Code, Section 23-466 (1971)•

20
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fore, because at the present time five of the seven 
appointed are engaged In land development In one form 
or another does not necessarily mean this Is a situation 
which will ultimately continue. In this instance the 
Tucson ordinance seems to be fair in form, yet in 
fact has been subject to indiscriminate appointment by 
Mayor and Council.

During the period in which the Board of Adjust
ment was examined the total case-load was 90 cases, 
averaging approximately 12 to 15 cases per hearing. Of 
the cases examined, approximately 72 per cent of the 
cases were granted, 12 per cent were denied, and 16 
per cent of the cases were either continued, withdrawn 
or referred to the Planning and Zoning Commission, Fifty 
eight per cent or 52 of the 90 cases for the seven month 
period from June 1, 1970 until January 1, 1971 involved 
the application for a variance. Of these variance 
cases 84 per cent were granted, ten per cent were 
denied and six per cent were either withdrawn or re
ferred to the Planning and Zoning Commission.

The first impression one gets from these, fig
ures is that there are too many cases being brought
before the Board of Adjustment. The case-load for a

23year averages approximately 150 to 160 cases. One

23e Case History Files of Executive Secretary 
of the Board of Adjustment, City of Tucson, Arizona , 
(See Appendix p, 106).
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reason for this is that there is no administrative 
deterrent to anyone asking for a variance or special 
exception. This situation is under-going some change 
at the present time, however, and under revised admin
istrative procedure the case load should decrease 
somewhat within the next few years. The Planning 
Director and his staff are presently handling all 
applications for appeals to the zoning ordinance, 
thereby offering a direct link between the applicant 
and the individuals who advise the Board. Jurisdictional 
advice at this level often saves the city and the 
petitioner time and money by receiving frank advice 
on what constitutes jurisdiction for a variance.

The system is still under experiment but has 
proven to be valuable in eliminating cases which are 
completely without jurisdiction of the Board and 
has often been used to convince a prospective applicant 
that he has no "grounds" for a legitimate variance.

A Zoning Administrator or a Planning Director 
with the power to decide minor variances becomes the 
most desirable alternative in decreasing the yearly 
case load.
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The approval ratio does cause problems and 

this is compounded by the fact that once an individual 
has sought a variance without actually meeting the 
hardship requirements and gained it, other individuals 
who likewise have no genuine hardship are encouraged 
to go before the Board hoping they also will get their 
variance approved. The same problem arises as to 
special exceptions. The result is that the Board is 
virtually swamped by the number of applications before 
it. Each case is therefore given less consideration —  
a practice which inevitably leads to leniency in 
decision-making.

The second impression one gets from the figures 
is that the rate of approval overall and for variances 
in particular is likewise much too high. One would 
expect that as the number of applications for variances 
increased the percentage of denials would also increase 
as a matter of course. However, this last statement 
might be vitiated by the fact that of the 52 variance 
cases reviewed approximately QO to 90 per cent involved 
bulk variances. But when one considers that 75 per cent 
of the time the applicant sought relief from the re
quirements of residential zoning, it seems reasonable 
to say that the amount of consideration needed when



2k

considering whether or not to grant a variance in a 
residential area should be reflected in a lower rate 
of approval. Furthermore, the fact that a minor set
back variance is sought should not mean that perforce 
it should be granted. For example, an applicant seeks 
a variance in a R-l zone from the seven feet side 
yard and 40 feet rear yard requirements so that he 
can convert an existing garage into a rear yard apart
ment. The existing side yard is five feet and the rear 
yard is 2k feet from the centerline of the alley. The 
applicant alleges that the variance is necessary due
to the size of his family and the dwelling. The Board

2k
grants his request without finding of fact. In this 
case, the applicant sought what appeared to be a 
mpnor setback variance but in reality he was seeking 
a use variance that was totally adverse.to the sur
roundings, The Planning staff had recognized this fact 
and made adverse recommendation to the Board on both 
written and oral report, when the Board gave its
approval to his request, it was sanctioning a use or

25posslole use prohibited by the R-l zone. This case

24. Board of Adjustment Application C10-70-58.
25. Tucson Zoning Ordinance. Chapter 23 of 

of the Tucson Code, Section 23-71.
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is illustrative of the kind of adverse effect the 
Board of Adjustment decisions can have on the community 
and the planning process generally. The Board must 
be aware at all times of the type of case which it 
has before it. Unfortunately, the Tucson Board of 
Adjustment does not exhibit this type of awareness.
In the 52 variance cases before it, the Board chose 
to deny only one out of every ten during the entire 
seven month period.

It is very difficult to determine what influences 
the Board of Adjustment in the making of. its 
decisions. Because of the high rate of approval, 
the determination of deciding factors becomes almost 
fruitless. However, investigation did reveal that the 
Board was favorably influenced by certain factors.

The Board of Adjustment did seem to be affected 
by large shows of protest against the proposed variance. 
In 11 cases there were such showings with the result 
being that five were denied while six were granted.
For example, in one case Involving the proposed con
struction of a drive-iri theatre in a B-2A zone the 
variance was denied principally because 59^ people 
had signed a petition of protest and because there
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was very much protest from the audience at the hear-26
"Ing, Thus, It appears that the chances that a 
variance will be granted diminish as the amount of 
protest grows. Of course, there are cases where 
the variance was denied because of the protest of 
one or two individuals but it is submitted that the 
general trend follows the above.

Lawyers and other professional people such
as engineers and architects also seemed to have an
influence on the Board. However, two factors enter
the picture which make the determination difficult.
Only in cases involving large developments or large
companies were attorneys or other professional men
present before the Board. The individual seeking
a variance regarding his own piece of land vary

»rarely was represented by an attorney. Secondly, 
since over 80 per cent of the cases were approved, 
it is difficult to say that approval was due to the 
attorney's presence or to the Board's protracted 
tendency to be lenient. However, the facts seem to 
indicate at least that the representation by an attorney 
or other professional men did not guarantee approval by

26. Board of Adjustment Application C10-70-131.
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the Board, In the 20 cases In which an attorney,
architect or engineer appeared for the applicant,
20 per cent of time the application was denied.
Approximately one-half of those cases Involved an
attorney appearing "before the Board, In these cases
the attorney was successful most of the time. After
observing the Board in action on numerous occasions
In which the applicant was represented by an attorney,
as a staff member I came to the conclusion that the
attorney's presence led to several specific cases
being granted. Upon a show of protest, the attorney's
are able and allowed to compromise with the protest-
ants and thus have the matter resolved to the Board's 

2?
satisfaction.

Another element which appears to influence 
the Board of Adjustment is the recommendation of 
the planning department. Statistically, the Board 
follows the recommendation 62 per cent of the time. 
Thus, one might assume that the planning department 
has a definite influence on the Board, However, this
Is misleading in that when a case involving development

.
priorities is "before the Board, it seems less likely 
to follow the recommendation. More simply speaking, 
when the planning staff recommends approval, the Board

27. Hearing of the Board of Adjustment on 
July 28, 1971 involving application CIO-71-65.
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will follow that recommendation. However, when the
staff recommends denial of the request, only rarely
does the Board follow that recommendation. In the
21 cases in which staff advised the Board to deny
the application, only seven times did the Board
actually follow the staff advice, This tendency
to follow the staff recommendation only 33 per cent
of the time has led the planning department to label28
the whole variance process as a "give-away."

Finally, the Board seems to be influenced by 
the capacity of the party seeking the variance. Ap
proximately one in every ten applications made by an 
individual is denied; while one in every eight or 
nine applications made by a business or business 
related enterprise is denied. However, as can be 
readily seen, the figures are definitive of nothing 
more than affect of Increased Individual applications 
over those of business.

In the final analysis, it is almost impossible 
to determine what influences the Board of Adjustment 
in its decision-making process. The only consistency 
in the decisions of the seven month period was the 
record or consistent approvals of requests. It

28. Statements made at August 1971 hearing 
of the Board of Adjustment,



is submitted that this record is evidence of an abuse 
of discretion by the Board of Adjustment.

One of the reasons for the tendency of the 
Board of Adjustment to be lenient in the variance 
process stems from the lack of adequate guidelines 
to govern the procedure. As was previously stated, 
the enabling legislation and the local ordinance place 
responsibility for determination of when a variance 
is justified on the Board. Considering that the Board 
consists of laymen, it is no wonder that they are 
lenient in administering the process since they probably 
have no concept of what the special conditions are 
which create the unnecessary hardship with respect to 
the variance process. What they are apt to characterize 
as a hardship in some instances might turn out to be 
self-imposed in others. For instance, a corporation 
asks for a variance because of the hardship created 
by an odd-shaped lot. The Board grants the request 
notwithstanding a staff recommendation of denial be
cause the corporation builds a standard type of facility
and should have known that the structure would need a 

29variance.
Variances were also granted by the Board be

cause the applicant alleged unnecessary hardship on

29

29. Board of Adjustment Application C10-70-72,
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30the ground of "sun and weather consideration,"

31"We need more sleeping room," or "extra kitchen
32

necessary for entertaining." There were, of course, 
a number of cases in which there were sufficient 
unnecessary hardships involved to justify the grant of 
a variance. However, there were also some cases 
which were denied that also had sufficient hardships 
involved to justify a grant under the above formula
tion, For what justifies the grant of a variance on 
the basis of sun and weather considerations over the
denial of a request on the basis that an extra room

33is needed for the care of an invalid son. Both 
hardships are, in a sense, self-imposed. The answer 
seems to lie in the randomness of the decision-making 
process of the Board of Adjustment. It is submitted 
that this randomness‘is also an abuse of the administra
tive discretion. The abuse is generated by the vagueness 
of the statutory framework and is compounded by the 
unwillingness or inability of the Board of Adjustment 
to grasp the fundamental concept behind the zoning 
process. The end result is a misconception by the 
Board of its role in the entire zoning scheme.

30. Ibid.,
31. IM.4. .
32. Ibid.,
33. Ibid.,

ClO-70-64.
Cio-70-68.
C10-70-82.
Cio-70-62.



Requiring the Board to make findings by written 
resolution and to be' supported by substantial evidence 
may eliminate indiscriminate decision-making by forcing 
the Board to examine the jurisdictional aspects of 
all decisions made. The following chapter emphasizes 
the finding of fact situation in Tucson providing 
further evidence to its need .for revision.

31



CHAPTER IV
THE ZONING VARIANCE TUCSON, ARIZONA

Findings of Fact - Justification for 
Granting a Variance

Section 23-^70 of the Tucson Zoning Ordinance 
provides that within a reasonable time after the ap
plication for a variance the Board of Adjustment shall 
hold a public hearing. Section 23-465 further provides 
that such hearing shall be open to the public and that 
minutes will be kept of the hearing showing the action 
of the Board and the vote of its members, There are no 
provisions relating to the variance process which 
specifically require a finding of fact by the Board 
of Adjustment. However, when one reads the minutes of 
the hearing, a finding of fact is included in the dis
position of the case. It, the finding, is in somewhat 
of a standardized form which resembles the following:

1. That there are special circumstances or 
conditions attached to the property upon 
which the proposed structure is sought to 
be constructed, erected, placed or extended 
which circumstances or conditions do not 
apply generally to other land or buildings 
in the neighborhood, and have not resulted 
from any act of the applicant.

2. That these are:
a. The use is not detrimental to others,
b. The manner of conducting the use is 

not detrimental to others.
c. The structures to be used will not be 

detrimental to others.
32



It was found that in a significant number of 
cases the findings of fact were in reality no more 
than conclusions drawn from the presentation of the 
case. Considering that it was essential for the pur
pose of any later incidental judical review that there 
be a finding of fact by the Board of Adjustment, it 
was surprising to find in fact that the Board, itself, 
did not find the facts or conclusions as portrayed 
in the record but that the assistant city attorney 
found them. After all the cases had been presented, 
the Board of Adjustment made its decision. The attorney 
then read what the facts found were and the chairman 
simply approved that finding as the Board's finding.
It is submitted that this practice is undesirable and 
detrimental to the whole variance process. Since it 
is assumed that once a decision is made, the probative 
facts to justify it exist as a presumption, the Tucson

34process perpetrates a sham. Decisions made without 
a recitation of fact from the Board itself imply 
decisions made without regard to fact or to put it 
more simply, decisions made by "gut reaction," For 
the planning process to succeed in its goal of controlling 
and directing growth, the decision-making process must

33

34. Variance Administration in Alameda County;supra.
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be grounded in fact. This eliminates retrogression 
in planning or at least helps to minimize it by a 
practical consideration of all the competing values 
with an eye toward achieving stability.

There is one last comment that should be made 
in connection with the finding of fact. A number of 
variances were granted for the reason that there were 
a number of similar variances on the adjacent land in 
the area. As was previously pointed out this is not 
grounds for the grant of a variance $ but instead is 
grounds for rezoning an area. Section 23-4?2 states 
that no grant or variance shall be authorized unless 
the Board specifically finds that the condition of 
the specific piece of property for which the variance 
is sought is not of so typical or recurrent a nature 
as to make it reasonably practicable for the formula
tion of a general regulation for the conditions. 
Therefore, when the Board grants a variance for the 
above reasons it is administering in deference to 
the ordinance creating it. Thus, all these decisions 
are ultra vires. This is further evidence that the 
Board has misunderstood what its role should be and 
marks a definite abuse of administrative discretion by 
the Board in its decision-making process.



CHAPTER V
THE ZONING VARIANCE TUCSON, ARIZONA 

The Special Problem of the Contract Variance

Section 23-472 of the Tucson Zoning Ordinance 
provides that in granting a variance the Board of Ad
justment may attach thereto such conditions regarding 
the location, character and other features of the 
proposed building, structure or use as it may deem 
advisable in the interest of the intent of the ordinance. 
There is no such provision enabling the city to do 
this in the relevant provisions of the Arizona Revised 
Statutes. However, assuming that Tucson as a "home- 
rule" city can adopt such legislation, there is no 
constitutional objection to the attaching of conditions

35to the grant of a variance. Contract variances 
present a special problem since they are subject to 
the argument that they represent a contracting away 
of the police power, If they are administered properly, 
contract variances can withstand this argument since 
they represent an invocation of the police power to 
assure development beneficial to the general welfare, 
However, if contract variances are handled poorly, they 
become destructive of any attempt to zone effectively.

35• cf. Pringle v. Board of Supervisors 
54 Cal. 2d. 86, 351 P. 2d 765 (I960).

35



In Tucson, the Board of Adjustment uses its
power to put conditions on the grant of a variance

!

liberally, In most instances of the 20 per cent 
of the cases granted upon conditions, the conditions 
were imposed for the purpose of protecting the general 
welfare. For example, in one case the variance was 
granted with the conditions that the applicant obtain 
building permits for imorovements and that they meet

36
the code and that the quarters not be use for rental.
However, in some cases the applicant used language
in his presentation which tended to Indicate that
there had indeed been a bargaining away of the police
power involved. For instance, the applicant stated
that if the Board would grant the variance requested
the company would dedicate a right-of-way of 65 feet

37'in consideration thereof.” Thus when the variance 
was granted, the city received the dedication at no 
charge. It is not submitted that this is necessarily 
a bad practice. What this writer does suggest is 
that when it becomes a consistent practice, the chances 
that it will be abused Increase. Especially, when the 
administrative body that employs this technique is as 
volatile as the Tucson Board of Adjustment.

36

36, Board of Adjustment Application CIO-70-11?.
37. Ibid.. ClO-70-72.



CHAPTER VI

SUEMARY

The variance process as administered by the 
Board of Adjustment of Tucson, Arizona is typical of 
most administrative bodies made up of laymen. The 
Board, through its decisions, has shown that it has 
misinterpreted its function with respect to the variance 
process and has abused the discretion given to it by 
legislation. In its unique situation, the Board of 
Adjustment is subject only to limited review from 
higher legislative or judicial bodies. In the seven 
month period examined, the Mayor and Council denied 
the one major thoroughfare setback case which the 
Board had recommended approval of and only one case 
during the entire period was appealed to the Superior 
Court of Pima County. It is therefore crucial that 
such a body have proper direction and control in the 
form of legislative guidelines. However, in Tucson and 
in Arizona generally there is a noticeable lack of 
any such guidelines. Therefore, as long as there is 
no guidance from the legislatures, the Board of Adjust
ment will continue in its administrative morass.

3?



There are several feasible alternatives to this 
problem. The first is to do away with the variance 
process to all but a limited extent and combine it 
with a program of eminent domain proceedings to com
pensate those individuals whose land cannot be used 
under the zoning scheme of regimentation. This concept 
is limited by the adverse public reaction it creates 
and the money it takes to run it. The second alterna
tive is to replace the lay Board of Adjustment with a 
trained professional staff of city planners who grasp 
the concept behind the provisions of the zoning ordinance. 
A slight deviation from this concept, but one which 
provides similar input is practiced in Oakland, California. 
Local ordinance "minor variances" are considered by the
Director of City Planning, appeals from his decisions

38
are then made to the‘Board of Adjustments, In San Jose, 
California a similar ordinance provides that the Plan
ning Director shall hear all appeals for variances, and 
appeals from his decision shall then be made directly 
to the San Jose Planning Commission. Selected variances

38

38. Zoning Regulations, Oakland Planning Code. 
Oakland, California Ordinance Ho. 7248, July 1967, 
pp. 131-133 (See Appendix p. 115)#
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must also receive concurring approval by the City 

39
Council. However,,the concept is open to the ar
gument that private individuals, instead of the public, 
will be controlling the growth of the city in an 
undemocratic, semi-totalitarian manner.

The third alternative available to the city 
is the redrafting of the provisions relating to the 
variance process. Such a redrafting would have to 
eliminate those sections mentioned before which amount 
to a grant of power in excess of that permissable under 
the enabling legislation and existing case law. Such 
a redrafting would also have to Include guidelines for 
the making of administrative decisions.

The following proposed provision which is based 
on Section 40i 55-6l (b) of the Revised Statutes of
New Jersey might aid the Board of Adjustment in the 
administration of the variance process.

The grant or denial of a variance, special 
exception or any other permit by the Board 
of Adjustment by written resolution shall 
include not" only conclusions but also find
ings of fact made by the Board related to 
the specific proposal and shall set forth 
the reasons for the grant, with or without 
conditions, or for the denial, and said re-

39* Zoning Regulations of the City of San Jose, 
California. March 1970, Department of City Planning, 
p p . 63-71 (See Appendix p. 119)•
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solution shall set forth with particularity 
in what respects the plan would or would 
not be in the public interest but not 
limited to findings of fact or conclusions 
related to:

1. in what respect the plan conforms to 
the overall objectives as embodied 
in the master plan or neighborhood 
plans and

2. in what respects the plan departs 
from the overall objectives of city 
planning in regard to use and bulk 
requirements taking into considera
tion all requirements that are 
specified in the ordinance for con
servation of harmonious growth.

a. Specifically, physical design
and the manner in which the design 
does or does not make adequate 
provision for public services, 
traffic control and further 
amenities of light and air, re- 

, creational and visual enjoyment.
b. The relationship, beneficial and 

adverse, of the proposed develop
ment to the neighborhood in which 
it is proposed to be established.

On the local level similar revisions to the Tucson 
ordinance can incorporate provisions of various city 
policy regarding the Board of Adjustment's jurisdic
tion and findings of fact.

In New York City, New York, the following pro
vision is one.which can be incorporated to substantiate 
findings required for variances.



••■•"It shall be a further requirement that 
the decision or determination of the 
Board shall set forth each required find
ing in each specific grant of a variance, 
and in each denial thereof which of the 
required findings have not been satisfied.
In any such case, each finding shall be 
supported by substantial evidence or 
other data considered by the Board in 
reaching its decision, Including the per
sonal knowledge of or inspection by the 
members of the Board, Reports of other 
city agencies made as a result of inquiry 
by the Board shall not be considered 
hearsay, but may be considered by the 
Board as if the data therein contained 
were secured by personal Inspection. *’40

In Albuquerque, New Mexico, findings of fact
must be recorded by written resolution of the Board,
Each resolution must contain a complete statement of

41
findings of fact.

I propose that two elements be added to the
present statutory framework that are based on pro
visions of the Vermont Planning and Development Act. 
They are (l) that the unnecessary hardship has not been 
created by the applicant and (2) that the variance, 
if authorized, will represent the minimum variance 
that will afford relief and will represent the least 
modification of the terms of the ordinance,

40, New York City Zoning Ordinance, pp, 233-234, 
(See Appendix p. 129).

41. Comprehensive Zoning Ordinance. Albuquerque, 
New Mexico, March 1971i PP* .58-61 (See Appendix p. 131).



CHAPTER VII

PROPOSED AMENDMENTS TO THE CITY OF TUCSON CODE

Throughout the report analysis many discrepancies, 
decision-making breakdowns, and administrative ineffect
iveness have been noted.

It is possible that Tucsons ordinance can in
corporate some proposals which will Increase the pos
sibility of a more.rational, less arbitrary form of 
decision-making with regard to zoning variances.

Many possible reforms workable under alternate 
legislation can be attempted and some of these were 
brought forth throughout the report.

Allowing for establishment of a zoning ad
ministrator to rule on variance cases is practiced 
effectively in Fremont, California and Baltimore,
Maryland, Minor variance powers are also placed at the
Planning Directors discretion such as in San. Jose,

42
California, Extended appeal procedures to the
:thyor and Council for all variance cases is provided

43
under - ordinances in Chicago, Illinois and Oakland,

4*2, Zoning Regulations of the City of San Jose. 
California. March 1970, Department of City Planning, 
pp, 63-71 (See Appendix p. 119).

43. Chicago Zoning Ordinance. Municipal Code 
of Chicago, January 1, 1965> PP* 57A-62A (See Appendix p.135)♦

42



43
i 44

California.
Varieties of controls and procedures are in

corporated throughout the country. Naturally many 
ordinances are subject to state enabling legislation 
which often limits the legal authority and flexibility 
of power. Those controls successful in some communities 
may become legal impossibilities in others; therefore, 
certain constraints are present and the amendments 
suggested herein are designed for Tucson*s ordinance 
and existing legislative capabilities. Such amendments 
could legally.and practically be incorporated as soon 
as possible, thereby effective immediately.

Many forms of revision could be offered, some 
of which would be extremely effective; however, the 
goal of this report is to offer immediate steps at 
producing the best amendments which could immediately 
be incorporated under the present system of operation 
in the City of Tucson and the State of Arizona,

The following section of this report concentrates 
specifically on proposed amendments to the Tucson City

44, Zoning Regulations. Oakland Planning Code, 
Oakland, California Ordinance, Ho, 7248, July 1967, 
pp, 131-133 (See Appendix p, 115),



Code relating directly to the City Board of Adjustment 
(Chapter 23 - Section 461-465).

These amendments are felt to he the primary 
elements to this internship report. Applying the 
educational benefits of the Urban Planning Program 
with the practical operational City planning experience 
produces, what I believe to be, the ultimate advantage 
of these combined educational functions. The Amend
ments offered herein will be introduced and examined 
by city staff to be brought before the City Board of 
Adjustment, Planning and Zoning Commission and, if 
recommended, as offical ordinance amendments to the 
local legislative body, the Mayor and Council.

The entire Board of Adjustment section of the 
code has .been examined in relationship to the seven 
month report analysis. Suggested amendments are 
underlined and those sections of the ordinance which 
are lined out represent suggested deletions of existing 
wording within the ordinance.



PROPOSED AMENDMENTS TO ARTICLE 1. 
DIVISION 28, BOARD OF ADJUSTMENT

Sec. 23-4-61 MEMBERSHIP. The Board of Adjustment as 
constituted at the time of enactment of 
this article shall continue in power.
The membership of the Board shall consist 
of seven members each to be appointed for 
three years. Future appointments shall be 
made in the manner prescribed by A. R. S,
I 9-4-61 et. seq.j provided, however, that 
one of the members shall be a member of 
the city planning and zoning commission, 
one shall be engaged in the real estate 
business and one shall be a builder or 
architect. The term of the member of the 
city planning and zoning commission shall 
expire at the same time as his term on 
such commission, if this occurs prior to 
the expiration of his term as a member of

be filled for the unexpired term of any
member whose term becomes vacant. (1965 
Code, Sec. 23-4-85)

45
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Sec. 23-462 REMOVAL OF MEMBERS; COMPENSATION; EMPLOYEES; 

EXPENDITURES.
A member of the Board may be removed for 
cause, by the appointing authority, upon 
the filing of written charges and after 
a public hearing, and vacancies shall be 
filled as herein specified. The members 
of the Board shall serve without compensa
tion, but the Board shall have the power 
and authority to employ a secretary and 
other necessary clerical assistance and 
to incur such other expenses as may be 
necessary in the performance of its duties;

, provided, however, that the total amount
of obligations incurred against the city 
in any one year shall not exceed the ap
propriation of the city funds made for the 
use of the Board during the year. (1965 
Code, Sec. 23-486)

Sec. 23-463 MEETING TO ELECT OFFICERS; ADOPTION OF 
RULES OF PROCEDURE.
At the first meeting held in any calendar 
year, the members of the Board of Adjust
ment shall elect a chairman and a vice



4?

-• **'*•'■

chairman. The-Beaea-@baH-aaep%-*wlee 
aRa-eegwla%&eae-fer-&te-ewa-geve*RmeR%, 
Re%-&ReeRe&e*eR%-w&th-&aw-ea»-w&*h-%he 
eeev&e&eRe-ef-tb&e-aet&eae-aRa-ef-aRy 
e%hee-era&RaRee-ef-*he-e&ty. The Board 
shall adopt rules and regulations for Its 
own government which are consistent with 
the law and the provisions of this article. 
To the extent that any such rules and re
gulations conflict with the provisions of 
this article, these provisions are the 
exclusive source for final determination.

Sec. 23-464 WHEN MEETINGS HELD; INVESTIGATORY AUTHORITY
Meetings of the Board shall be held at 
the call of the chairman and at such other 
times as the Board may determine. The 
chairman, or, in his absence, the vice- 
chairman, may administer oaths, take 
evidence and compel the attendance of 
witnesses, (1965 Code, Sec. 23-488)

All meetings of the Board shall be open
Vv
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to the public. The Board shall keep 
minutes of its proceedings, showing the 
action of the Board and the vote of each 
member upon each question, or, if absent 
or failing to vote, indicating such 
fact, and shall keep records of its 
examinations and other official actions, 
all of which shall be immediately filed 
in the office of the Board and shall then 
be a public record. (1965 Code, Sec. 23- 
489)

Sec. 23-466 QUORUM; METHOD OF ACTION; VOTE NECESSARY; 
FINDING OF FACT.
The presence of four members shall constitute 
a quorum. The-Seard-skall-aet-by-aetien 
es-reeelutieR. The Board shall act by 
written resolution. The concurring vote 
of four members of the Board shall be 
necessary to reverse any order, requirement, 
decision, or determination of the build
ing inspector, or to decide in favor of

. t • t f• "" ’ -■ ''■'the''-‘a$p2l6ant''',6n‘ any" ma'tfter upon which 'it
is required to pass under this article 
or to effect any variation in this article



The grant or denial of a variance, special 
exception or any other permit hy the Board 
of Adjustment by written resolution shall 
Include not only conclusions but also find
ings of fact made by the Board related to 
specific proposals and shall set forth 
the reasons for the grant, with or with
out conditions, or for the denial, and 
said resolution shall set forth with 
particularity in what respects the pro
posal or plan would or would not he In 
the public interest.

Sec. 23-467 COOPERATION OF OTHER DEPARTMENTS.
The Board may call on the city departments 
for assistance in the performance of its 
duties,.and it shall be the duty of such 
departments to render such assistance to 
the Board as may be reasonably required. 
(1965 Code, Sec. 23-491)

49

Sec. 23-468 APPLICATIONS TO THE BOARD; ORIGINAL 
JURISDICTION.

y *•*. •••%.• *. ** #• • ••*•••••• * 2AtV a p p 1'it a i i 0 n'"‘ 'to **'tne Board' o'f 'adjustment','1 % J J 2/* % * t* •*/*

in cases in which it has original jurisdic
tion under the provisions of this article,
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may be taken by any property owner, in
cluding a tenant, or by any governmental 
officer, department, board or bureau.
Such application shall be filed with the 
buildiHg-iHepeeter Planning Director who, 
upon a finding of original jurisdiction, 
shall transmit the same, together with 
all the plans, specifications and other 
papers pertaining to the application, to 
the Board. Original jurisdiction under 
this section shall be determined according 
to the strict wording of this article.
The Planning Director or Board of Adjust
ment cannot create jurisdiction by a 
finding of fact upon which jurisdiction 
depends without evidence in support thereof.

Sec. 23-469 APPEALS TO THE BOARD.
An appeal to the Board of Adjustment may 
be taken by any person aggrieved, or by 
any governmental officer, department, board

•V -•
the building inspector in the enforcement 
of this article. Such appeal shall be



taken within a reasonable time, as provided 
by the rules of the Board, by filing with 
the fe«i4d4Hg-4»epeetea» Planning Director 
and with the Board a notice of appeal 
specifying the grounds thereof. The 
teuildiHg-iHspeeter Planning Director. 
upon a finding of the requisite original 
jurisdiction, shall forthwith transmit 
to the Board all papers constituting the 
record upon which the action appealed 
from was taken.

Sec. 23-^70 HEARINGS ON APPLICATIONS OR APPEALS.
The Board of Adjustment shall fix a 
reasonable time for the hearing of an ap
plication or of an appeal. Public notice 
of such hearing shall be deemed to have 
been given when a notice setting forth 
the general purpose of the hearing, to
gether with the time and place thereof, 
has been published one time in a newspaper 
of general circulation in the city not 
less than seven days prior to the date 
of the hearing. The Board shall also 
mail notices to the applicant or appellant, 
and other parties in Interest as determined •

51
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by a?«ie-e#-%he-Beaa?«l applicable law, and 
to the b«4id4»e-4ttepeetea?, Planning Director, 
at least five days before the time when 
such application or appeal shall be con
sidered by the Board, Any party may 
appear at such hearings in person or by 
agent or by attorney. The Board shall 
decide an application or appeal within 
a reasonable time.

Sec, 23-471 APPEALS TO STAY PBOCEEDIKGS; EXCEPTION.
An appeal shall stay all proceedings in 
furtherance of the action appealed from, 
unless the buAiding-inepeetea? Planning 
Director certifies to the Board of Adjust
ment, after notice of appeal shall have 
been filed with him, that by reason of 
facts stated in the certificate, a stay 
would, in his opinion, cause imminent 
peril to life or property. In "such cases, 
proceedings shall not be stayed otherwise 
than by a restraining order which may 
be granted by the Board or by a court of 
record, on application, on notice to the 
bu&ld&RR-Anseeetep Planning Director and 
on due cause shown.
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Sec. 23-472 POWERS OF BOARD.
The Board of Adjustment shall have jurisdic
tion and shall have the specific and general 
powers provided in this article in ac
cordance with A. R. S, I 9-461 et seq.
A. SPECIAL EXCEPTIONS AND INTERPRETATION 

OF MAP.
The Board of Adjustment shall have 
the power to hear and decide, in ac
cordance with the provisions of this 
article and filed hereinbefore provided, 
requests for applications for special 
exceptions or for interpretation of 
the building zone map or for decisions 
on other special questions on which the 
Board is authorized by this article 
to pass. Where the street or lot 
lines as shown on the building zone 
map, the Board of Adjustment, after 
notice to the owners of the property 
and after public hearing, shall in- 
terpret the map in such a way as to 
carry out the intent and purposes 
of this article for the particular 
section or district in question.
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In addition to having authority to 
permit, under the conditions stipulated, 
the special exceptions hereinbefore 
specified in section 23-26, section 23- 
97, section 23-111, section 23-131, 
section 23-146, section 23-201, section 
23-217, section 23-231, section 23- 
232, section 23-253, section 23-254, 
section 23-281, section 23-311, section 
23-322, section 23-372, section 23- 
383, section 23-404, and section 23- 
426, the Board of Adjustment shall 
have the authority to permit the fol
lowing:
1, NOHCONFORHIKG USES.
a. The substitution for a non-con- 
forming use existing at the time of 
enactment of this article, of another 
non-conforming use, if no structural 
alternations, except those required 
by law or ordinance, are made; pro
vided, however, that the new non
conforming use shall be of a 
similar or higher classification 
as set forth in the arrangement 
of and classification of .nermitr . ....
24, inclusive of this article.
b. The extension of a non-conform
ing building upon the lot occupied 
by such building or on a lot ad
joining; provided, that such lot 
was under the same ownership as the
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lot in question at the time of 
.the enactment of this article and 
that such extension is a necessary 
incident to the existing non-conform
ing use; and provided, that the 
extension shall not exceed in all 
fifty per cent of the floor area 
of the existing "buildings devoted 
to a non-conforming use, and that 
such extension shall adjoin the 
existing "building or premises, and 
provided further, that such extension 
shall in any case be undertaken with
in five years of the enactment of 
this article,
c. The extension of a use or build
ing within the same lot existing 
and of record at the time of 
enactment of this article into a 
contiguous, more restricted district,

. , but not more than twenty-five feet
beyond the dividing line of the two 
districts. In borderline cases, 
the Board of Adjustment may recom
mend to the council the redistricting 
of any lot, plot or part thereof 
where, in its opinion, this will 
not cause hardship and will not 
impair the Intent and purpose of 
this article,

2. PROHIBITED INDUSTRIES.
a. To permit in any "3-2" business 
district any manufacturing or 
processing as provided under section 23-232, of this chapter but only 
as a necessary incidental accessory 
to a principal use permitted in

...... . x..- „ •s.,*.. tkhd .-dis-tr.-ic.b..orc'the;.-s-anj-e.• • 1 ot.. w-lfh :»• .* - .
such principal use," subject to 
such conditions as will safeguard 
the public health, safety, convenience 
and welfare; provided also, that 
the entire product of such use is 
utilized in the principal use to 
which it is accessory.



b. To permit in any "1-1" industrial 
district any of the industries or 
uses listed in section 23-311, B., 
and in doing so, may require the 
Installation, operation, and mainten
ance in connection with the pro
posed use such devices or such methods 
of operation as may, in the opinion 
of the Board, be reasonably required 
to prevent or reduce fumes, gas, 
dust, smoke, odor, water-carried 

. waste, noise, vibration or similar 
objectionable features, and may 
impose such conditions regarding 
the extent of open spaces between 
it and surrounding properties as 
will tend to prevent or reduce the 
harm which might result from the 
proposed use to surrounding pro
perties and neighborhoods,

3. TEMPORARY USES AND PERMITS.
a. The temporary use of a building 
or premises in any district for a 
purpose that does not conform to 
the regulations prescribed by this 
article for the district in which 
it is located, provided that such 
use be of a true temporary nature 
and does not Involve the erection 
of substantial buildings, Such 
permit shall be in the form of a 
temporary and revocable permit for 
not more than a twelve month period, 
subject to such conditions as
will safeguard the public health, 
safety, convenience and general 
welfare.
b. The..temporary use of a building 
'or'~lafid'\Tn' OfideveToped"• section's fdr~'' 
a purpose that does not conform to 
the regulations prescribed by this 
article, provided that such structure
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or use is of a true temporary 
nature, is promotive of or incidental 

’ to the development of such undeveloped 
section and does not involve the 
erection of substantial buildings.
Such permit shall be granted in 
the form of a temporary and re
vocable permit as will safeguard 
the public health, safety, con
venience, and general welfare.
(1965 Code, Sec. 23-496)

B. ADMINISTRATIVE REVIEW AND VARIANCES.
The Board of Adjustment shall also have the
powers
1. To hear and decide appeals where it is 

alleged by the appellant that there is 
error in any order, requirement decision, 
grant or refusal made by the building 
inspector in the enforcement of the 
provisions of this article.

2, To authorize upon appeal in specific 
cases such variance from the terms of 
this article as will not be contrary 
to the public interest, where, owing 
to special conditions, a literal en
forcement of the provisions of this 
article will result in unnecessary 
hardship, and so that the spirit of 
this article shall be observed and 
substantial justice done.

In accordance with the above, the Board of
/Adjustment shall have the following general 

• powers: ..
a. $e-eeem&t-&R-aRy-BeRe-8ueh-Bedlfiea- 
%4e»-ef-the-a?equiremeH%e-ef-th4s-a3?tieie 
ae-eueh-Beard-Hay-deea-Heeeeeary-te-eeeure



aR-apppep*&a*e-develepmeR%-ef-a-le%T-whe?e 
a&3a@@Ht-t@-8*eh-&e%-%hepe-aee-%*&l&&Rge er-aeee-%hat-ae-Re%-eeRfeem-Se-p@g*laS&eRe 
pee8ee&%e&-%y-*h&@-ae*&ele-f@R-%be-a&e%e&@% &R-wh&ah-*heee-aee-&eea*ea.
To permit the projection of a building
into a required front yard, side yard, or
rear yard, but only to an extent necessary
to secure a building or structure practicable
in construction and arrangement for an
exceptionally narrow, shallow or irregular
lot, er-fer-exeeptieRal-tepegraphy, so
existing at the time of enactment of this
article.
Where, fey-reaeeR-ef-exeepSieRal-RapyewReee, 
ehallewReee-es-ehape-ef-a-epeeified-pieee 
ef-pa?epe3»*y-a*-*he-*iKe-ef-the-eRaetmeRt 
ef-thie-artiele-eF by reason of exceptional 
topographic conditions, or other extra
ordinary and exceptional situation or 
condition of such piece of property, the 
strict application of any provision of
,£his» article ; y j . Q U ; l d . . r ^ $ u l , t ; ...
aRd-exeeptieRal-pFaetieal-diffieultiee-eF 
exceptional and undue hardship upon the 
owner of such property, the Board shall



have the power to authorize, upon an
59

appeal relating to such property, a 
variance from such strict application, 
so as to relieve such diffleultlee-er 
unnecessary hardships, provided such 
relief may be granted without substantial 
detriment to the public good and-witheut

pu3?peee-e#-*h4e-aF*!ele. To justify the 
grant of a variance, the Board must find 
that the hardship is substantial, or 
compelling force and relates to the 
particular property for which the variance 
Is sought. Such a hardship cannot arise 
from conditions created by the applicant. 
Similarly, any condition, such as con
venience or profit, not arising by the 
oppressive working of the provisions of 
this article on the particular piece of 
property cannot justify the grant of a 
variance.
No grant or variance"shall be authorized 
unless the Board specifically finds that 
the condition or situation of the specific 
property for which the variance is sought
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is not of so typical or recurrent nature 
as to make reasonably practicable the 
formulation of a general regulation 
for such conditions or situations.

c. In granting a variance the Board may 
attach thereto such conditions regarding 
the location, character and other features 
of the proposed building or structure
as it may deem advisable in the interest 
of the furtherance of the purposes of 
this article.

d. The variance. If authorized, must re
present the minimum variance that will 
afford relief and will represent the 
least modification of the terms of this 
article.

e. Each case decided by the Board shall be 
decided upon its merits and the circumstances 
attendant thereto. N6 action of the Board
In granting; a variance will set a precedent. *

/ •»«r 1 «•.•»' 1 * V "V'v* * v' • • •"**V t v •' "• >,** -•/f ** ; <• X" " v,1 _• •

*Kotei I 23-473 through 23-475 remain the 
same.
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Ch. 4 GENERAL POAYERS §  9-461
fled and have no monuments or grave- with names of persons whose remains stones; the provision for use as a pub- remain in the cemetery were added by He park; the provision for a map or Laws 1931, Ch.. 79, $ 1 (Code 1939, plat; and the provision for a monument § 1G-C09).

§ 9—452. Conveyance of title to vacated cemetery 
When the title to the cemetery or ground vacated is vested in the 

townsite trustee, or in a trustee for cemetery purposes, it shall be con
veyed to the city or town, and used for such.public purposes as the 
common council may direct.

Historical Note -Source:
* 3, Ch. 78, L. '09; $ 1949, R.S. '13; . . • !{ 413, R.C. '28; KW510, C. '39. . '

Cross References /
Execution of deed to cemetery association by townsite trustee, see 1 9-1113. 1

ARTICLE 6. ZONING DISTRICTS
Cross References

Airport zoning, see 5 2-321 et seq.
County planning and zoning, see § 11-801 et seq.

§ 9—461. Zoning powers of cities and towns
A. For the purpose of promoting the health, safety, m orals or the j

general welfare of the community, the governing body"of an incorpo- i
rated city or town may regulate and restrict the height, number of -
stories and size of buildings and other structures, the percentage of a j
lot that may be occupied, the size of yards, courts and other open *■
spaces, the density of population, the location and use _of buildings, ■
structures and land for trade, industrial, residential or other pur
poses, and may establish setback lines, and for such purposes, may j
divide the municipality into districts of such number̂ shape.arid area
as may be deemed best suited for such purposes.
B. A city or town may, within an established district, regulate and •

\< I'-Cstr-ict‘tho-creotiour.OQi>siJt-»cr4Ql);• reconsbuKition! alteratiyir.-xeghj-v;dn'v. -• ••
use of buildings j "structures or land.
C. All regulations shall be uniform for each class or kind of build- !

ings throughout each district, but the regulations in one district may 1
differ from those in other districts. 1

95
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Source:|$ 1, 2, Cli. 80, L. ’25; 1 1, Ch. 2T, L. *2T; 5 402, K.C. *28; 16-1401, C. '30.

Notes of Decisions
Business use 2Churches In residential districts Construction and application I Mortuaries 4 Validity of ordinances 6 Variance 5

1. Construction and application
Property owners are entitled to noticebefore passage of a zoning ordinance which would limit use of their property. Wood v. Town of Avondale (1951) 72 Ariz. 217, 232 P.2d 903.
Action of town in enacting ordinance under Code 1929. § 16-207, prescribing 10 foot setback for improvements on lots abutting highway, without regard to Code 1939, § 16-1401 ct seq., dealing with ' the establishment of setback lines, and requiring notice in newspaper of public hearing, action by common council, and creation of zoning commission and board of adjustment, was illegal and without effect and unconstitutional for depriving property owners of their propertŷ  without due process of law. Id.

2. Business use
Operation of automobile wrecking plant in Business B District was permissible under zoning ordinance prohibiting use of premises in such district for any industrial or manufacturing purpose, but permitting lawful business use and other commercial activities. Kubby v. Hammond (19 IS) US Ariz. 17, 19S P. 

2d 131.
" *Churthcklh'ro&Idtnftia£tfUVpets**;

Zoning ordinance of city of Mesa which excluded churches from class A residential districts, although permitting other nonresidential uses, was arbitrary and unreasonable as having no substantial relation to public health, safety, morals or general welfare and, to extent it excluded churches, ordinance was

unconstitutional. Ellsworth v. Gercke (1945) 62 Ariz. 198, 156 P.2d 242.
Zoning ordinance of city of Mesa could not constitutionally prohibit erection of churches in class A residential district in which storage of fertilizer, maintc- . nance of horses, cows, swine, farms, greenhouses, swimming pools, polo fields and golf courses as well as schools and the like was permitted. Id.

4. Mortuaries
That corporation had purchased property outside strictly business district of city, received permit to construct mortuary thereon, and paid license for conducting such business at that location, did not estop city to pass zoning ordinance prohibiting maintenance of such business thereat, where all mortuaries in city had been conducted in business district before purchase, no ordinance regulating location thereof had been considered necessary, protest was filed as soon as corporation's intent was known, and city council notified corporation thereof and immediately began consideration of ordinance. City of Tucson v. Arizona Mortuary (1928) 34 Ariz. 495,272 P. 923.
“Mortuaries," which is modern term applied to undertaking ami embalming establishments, arc subject to reasonable police regulation as to their location as well as the manner In which they are conducted. Id.
Municipality can pass any reasonable ordinance compelling proprietors of un- ••.dertaking cmhalpujig establishments •* to cdtuhVcY tiiOiii i iv ds ‘Sah i taVy n-**. »* 'offensive a manner as possible, without defeating the necessary purpose of their maintenance. Id. ^
Corporation purchasing land outside strictly business district of city and letting contract for building mortuary thereon before adoption of zoning ordi-

.i
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Ch. 4 V  GENERAL POWERS §  9-462
nance prohibiting maintenance of such business at that location, but fully advised before any material amount of construction was actually clone that ordinance was contemplated, had no vested rights entitling it to set up any loss arising from proceeding with construction thereafter. Id.
Ordinance limiting mortuary establishments to district comprising 5 per cent, of total area of city and containing 95 per cent, of buildings used for business purposes, while OS per cent, of buildings in excluded district are used for residences, was not inher. ::tly so unreasonable and discriminatory as to be unconstitutional, though adopted after erection of mortuary building in residence district was commenced. Id.

5. Variance
The authority given by state zoning law to a board of adjustment, under an ordinance which expressly limits erection and use of structures within a given district to certain specified purposes, to decide special exceptions to terms of ordinance and to authorize in specific cases, a variance such as would not be contrary to public Interest, docs not permit board to authorize a prohibited, use of a building, but merely to grant 'exceptions to the general rule governing the erection and maintenance of buildings which are used for an authorized purpose. Nicolai v. Board of Adjustment of City of Tucson (1910) 55 Ariz. 2S3, 101 P.2d 199, followed 50 Ariz. 82, 105 P.2d 1119. I

Where, under zoning ordinance, erection of warehouse was permitted only In industrial districts, board of adjustment was not authorized, under statute, to permit building of warehouse as a "special exception** in a business district. Id.

When an ordinance passed under state zoning law expressly prohibits use of property within certain districts for certain purposes, a board of adjustment created by authority of state zoning law cannot change use established by legislative body of city through its ordinance, and any such change must be by the legislative body itself through a new ordinance rezoning the property involved. Id.
6. Validity of ordinances
Ordinances dividing cities into residential and business districts and limiting use of realty in each district to certain purposes will not be declared unconstitutional, unless it affirmatively appears that restriction is clearly arbitrary, and unreasonable and without any substantial relation to public health, safety, morals, or general welfare. City of Tucson v. Arizona Mortuary (192S) 34 Ariz. 495, 272 P. 923. '
Mere fact that few Isolated business houses have been established in district sought to be classified as residential, that natural development of such district is toward industrial enterprise, that normal and reasonably to be expected future use of certain property therein is for industry and trade purposes, or that property would be of more value for business than residential purposes, will riot justify court in finding ordinance checking, defeating or diverting such development unconstitutional. Id. ;
While municipalities should consider loss to property owners In determining whether general welfare requires interference with property rights by zoning ordinance, courts will not interfere with legislative will, unless value of rights destroyed is so great, as compared with benefit, that ordinance is clearly arbitrary and unreasonably Id.

t-.t

t

•vvivv-tV:'-- •• *
!

§ 9 “462. Zoning ordinances; adoption; limitations •
A. The governing body may provide by ordinance for the manner 

•in \vhich .rcgulhtioiis-- and:'j-i23rnctf6ii's-'anci'ili'e-boundaries'"districts :*•' " 
shall be determined, established and enforced. No ordinance shall be 
enacted nor any amendments made thereto until after a public hearing-,

3 Arlx.Rev.St.A nno.—7 9 7
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§ 9-462 CITIES AND TOWNS

in relation thereto at which parties in interest and citizens shall have 
ait opportunity to be heard. . .
B. Nothing in an ordinance or regulation authorized by this section

shall affect existing property or the right to its continued use for the 
purpose used at the time the ordinance or regulation takes effect, nor 
to any reasonable repairs or alterations in buildings or property used 
for such existing purpose. - .
C. At least fifteen days notice of the time and place of the hearing 

shall be published in an official paper, or a paper of general circulation, • 
in the municipality.
I). If the owners of twenty per cent or more either of the area of 

the lots included in a proposed change, or of those immediately adja
cent in the rear thereof extending one hundred and fifty feet there
from, or of those directly opposite thereto extending one hundred and 
fifty feet from the street frontage of the opposite lots, file a protest 
in writing against a proposed amendment, it shall not become effective 
except by the favorable vote of three fourths of all members of the gov-. 
eming body of the municipality. ....

Historical Note - ‘ •!
Source: . V  ’ ■
$$ 4. 5, Ch. SO, L. '25; § 4C3, RC. '28; ....... .10-1402, C. '30, in part '

Notes of Decisions
In general 1Classification of property 4 Construction of ordinances Notice 2 Rezonlng 5

foot setback for Improvements on lots abutting highway, without regard to Code 1939, § 16-1401 et seq., dealing with the establishment of setback lines, and requiring notice In newspaper of public hearing, action by common council, and creation of zoning commission and board of adjustment, was illegal and without effect and unconstitutional for depriving property owners of their property without due process of law. Wood v. Town of Avondale (1951) 72 Ariz. 217, 232 P.2d 963. t [
3. Construction of ordinances 
Zoning ordinances, being in derogation of common-law property rights, will he

I. In general
Under Tucson City Charter 1SS3, 8 1, providing that all acts of presiding officer, chosen by four members of city council In absence of mayor at time of meeting, should have same validity as if done by mayor,. such presiding officer had power given mayor to approve zon- *Ing ordinance during meeting at which passed; ten days' time allowed mayor for consideration thereof being permissive, not mandatory. City of Tucson v. strictly construed and any ambiguity dc* •(«•_*$)• 3f* V.ci'feil h>-;ayor»ô n'ro#iArty.»wiY«rrSA Kut*

272 1\ 023. . ‘..  ” ’ ‘
2. Notice .
Action of town In enacting ordinance under Code 1939, § 16-207 prescribing 10

98

by v. Hammond (191S) GS Ariz. 17,198 1>. 2d 134. ‘ ‘
Zoning ordinances will not be declared unconstitutional, unless clearly arbitrary and unreasonable. City of Tucson y."
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Arizona Mortuary (1920) 34 Ariz. 495, 272 P. 923.
4. Classification of property
Prior establishment of few Isolated business houses in district, natural Industrial development thereof, and greater value of property therein for business purposes, does not invalidate ordinance classifying district as residential. City of Tucsoi:.y\ Arizona Mortuary (1929) 34 Arih 923.
City was not estopped to pass ordinance prohibiting maintenance of mortuary at certain location after purchase of property and receipt of permit to construct mortuary thereat Id.
* Ordinance limiting mortuaries to district containing 95 per cent, of business buildings in city was not unconstitutional, though adopted after erection of mortuary building in excluded residence district was commenced. Id.
5. Rezonlng *
Where amount of work done toward . ̂.construction .service station under building permit was of small conse- • quef.cev<per:mUve acquired no vested - right to complete construction of such building, and permittee having acquired no vested right, board of supervisors had power to rezone property, changing Its classification. from commercial to

residential. Verner v. Redman (1954) 77Ark. 310, 271 P^d 4G8.
Established use of premises for purposes permitted under existing zoning ordinance was not affected by enactment of ordinance, which was not retroactive, rezoning the area. Kubby v. Hammond (1948) 68 Ariz. 17, 198 P.2d 131.
An “existing use" which will not be affected by subsequently enacted zoning ordinance means the utilization of premises so that they may be known in the neighborhood as being employed for a given purpose, which combines adaptability of the land for the purpose and employment of It within such purpose, regardless of the amount or continuity of the business transacted. Id.
Uncontroverted evidence that operator of automobile wrecking plant had procured a license to operate a branch wrecking business on premises recently acquired across the street, had applied for permit to construct temporary office structure thereon, had moved several automobiles and trailers onto premises, bad . commenced construction of fence to inclose premises, and had made sales of used automobile parts thereon, established an “existing use" which was not affected by subsequently enacted ordinance rezoning the area, notwithstanding jury finding to the contrary in answer to interrogatory. Id.

:> *

V;x".

§ 9—463. Zoning commission; duties
The ordinance shall create, and the governing body shall appoint, a 

zoning commission which shall recommend the.boundaries.of.the va
rious original districts and appropriate regulations to. be enforced 
therein. The commission shall make a preliminary report and hold 
public hearings thereon before submitting its final report. The govern
ing body shall not hold its public hearings or take action until it has 
received the final report of the commission.

..t; :'-v *"v',v •**/'
8 c. Ch. SO. Ji. ’23; $ 463, R.C. '28; 10-1402, C. '39, in part
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§ 9 - 4 6 4 CITIES AND TOWNS Tit. 9

§ 9—464. Board of adjustment; membership; meetings
A. The ordinance may also provide for the appointment of a board 

of adjust'immt~\vftH~powers in an appropriate case to malce~special ex- 
ceptions to the~terfns of-the ordinance in accordance with provisions
• * ' •* - f — • # • <■ ■■ ■ mmm i ■ i n > +*mm*»*m***mw   ■ i i ■ «i ■ mntherein contained.
B. The board shall consist of not less than five nor more than seven 

members, each to be appointed for a term of three years. It shall 
adopt rules in accordance with the provisions of the ordinance creat
ing it.
C. The ordinance shall provide for meetings of the board which 

shall be open to the public, for a chairman with power to administer 
oaths and take evidence, and that minutes of its proceedings, showing 
the vote of each member and records of its examinations and other 
official actions, be filed in the office of the board as a public record.

Historical Note
• /Source! Membership on the board was changed§ 7, Ch. SO, L. *25; § 464, R.C. *28, am., from five to not less than five nor more 8 1, Ch. 20, L. *52; 16-1403, C. *30, than seven members by Laws 1052, Ch. Supp. *52, in part. 20, $ 1,

Notes of Decisions
I. Construction and application from the Standard State Zoning Enab-
In the case, Nicolai v. Board of Ad- ling Act prepared under the auspices of justment of City of Tucson (1940) 53 the Federal Department of Commerce,Ariz. 2S3, 101 P.2d 190, followed 56 Ariz. which act has been adopted practically 82, 105 P.2d .1119, the court said: “It verbatim by approximately two-thirds of is evident that this statute, which was the states, including Arizona, Utah, Ok- origtnally adopted as chapter SO of the lahoma, Texas, Missouri, North Dakota regular session laws of 1923, was copied and Iowa.**

§ 9-465. Appeals to board; stay of proceedings; hearing; 
review

A. Appeals to the board of adjustment may be taken by persons 
aggrieved or by any officer, department, board or bureau of the munici- 
pality affected by a decision of an administrative official, within a rea- 
sonable time, by filing with the officer from whom.the.appeal is taken 
and with the board a notice of appeal specifying the grounds thereof.

v-. ’■?' The erffitev-frejm whohi the-tii)p‘cal.is"fakcti khair fbrtiiwith' tiftfismif all" •• 
papers constituting the record upon which the action appealed from 
was taken.
B. The appeal shall stay all proceedings in the matter appealed 

from, unless the officer from whom the appeal is taken certifies to the 
board that, by reason of the facts stated in the certificate, a stay would,

100



* V-ir..

:•

68
Ch. 4 GENERAL POWERS § 9-465
in his opinion, cause imminent peril to life or property. In such case 
proceedings shall not be stayed, except by a restraining order granted 
by the board or by a court of record on application and notice to the 
officer from whom the appeal is taken. The board shall fix a reasonable 
time for hearing the appeal and give notice thereof to the parties in 
interest and the public.
•. C. The board shall:
1. Hear and <:-:c:d-S=appeals when there is error in an order, require

ment or decision made by an administrative official in the enforcement 
of an ordinance adopted pursuant to this article.
2. Hear and decide special exceptions to the terms of the ordinance 

upon which the board is required to pass under such ordinance.
3. Authorize in specific cases such variance from the terms of the 

ordinance as will not be contrary to the public interest where, due to 
special conditions, a literal enforcement of the provisions of the ordi
nance will result in unnecessary hardship.
4.. Reverse or affirm, wholly or partly, or modify the order or deci

sion appealed from and make such order or decision as ought to be 
made, and to that end shall have the powers of the officer from whom 
the "appeaVis taken. — •
D ;‘■-'fhe 'concurring?vote of a majority of the board shall be neces

sary to reverse an order or decision of an administrative official, or to 
decide in favor of the applicant, on any matter upon which it is requir
ed to pass under such ordinance, or to effect any variation in the ordi
nance.
E. A person aggrieved.by a decision of the board, or a taxpayer, or 

municipal officer may, at any time within thirty days after the filing of 
the decision in the office of the board, petition a writ of̂ certiorari for 
review of the board's decision. Allowance of the writ shall not stay 
proceedings upon the decision appealed from, but the court may, on ap
plication, on notice to the board and for good cause shown, grant a re
straining order, and on final hearing may reverse or affirm, wholly or 
partly, or may modify the decision reviewed.

Historical Note

;
i

y vSouecstv.. • . n . - . * W . ^ ‘Q:.concurrin? Tptc./)f a majority;of| 7, Ch. SO. L. ’25; § 401,1J.C. *2S, am.,' the- board, instead tit loet mcmlvrs o f  | 1, Ch. 20, L. '52; 10-1403, C. '39, the board, was required to reverse an Supp. '52, in part. order or decision or to decide in favorof the applicant, by Laws 1952, Ch. 20,
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§ 9-485 CITIES AND TOWNS Tit. 9

: Notes of Decisions
I. In general
Ordinances dividing cities Into residential and business districts and limiting use of realty in each district to certain purposes will not lie declared unconstitutional unless it atfirmatively appears that restriction is clearly arbitrary and unreasonable and without any substantial relation to public health, safety, morals, or general welfare. Ellsworth v. Gercko (1945) 62 Ariz. IDS, 156 P.2d 242.

Courts will interfere with exercise of police power only when ordinance is plainly unreasonable, arbitrary, and discriminatory. City of Tucson v. Arizona Mortuary (1929) 34 Ariz. 495, 272 P. 923. - - -
Courts will not interfere unless value of property rights destroyed by zoning ordinance is so great, as compared with benefit, that ordinance is clearly arbitrary and unreasonable. Id.

§ 9-466. Violations; remedies .
v: If a building or structure is erected, constructed, reconstructed, al
tered, repaired, converted or maintained, or a building, structure or 
land is used in violation of this article or of an ordinance or other regu
lation made under authority conferred by this article, the municipality 
. .may institute an action to prevent, restrain, abate or punish the viola
tion.. . . :
1 Historical NoteSource:
$ 8, Ch. SO, L..’23; § 2, Ch. 27, L. ’27; • 'S 465, R.C. ’23; 10-1404, O. '39.

ARTICLE 7. EXTENSION OF CORPORATE LIMITS; 
PLATTING ADJACENT SUBDIVISIONS

% \-V-e . •v •

§ 9-471. Annexation by petition '
A. A city or town may extend and increase its corporate limits 

in the following manner;
On presentation of a petition in writing signed by the owners of 

not less than one half in value of the real and personal property as 
would be subject to taxation by the city or town in the event of an
nexation, in any territory contiguous to the city or town, as shown 
by the last assessment of the property, and not embraced within the 
pitytor town limits, the governing body of the city or town may, by 
ordinance, annex''tiTe 'territory td'SubfV ilty ei: fov/if'uptfn lUi’hg’imd* 
recording a copy of the ordinance, with an accurate map of the ter
ritory annexed, certified by the mayor of the city or town, in the of
fice of the county recorder of the county where the annexed territory 
is located.
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Sec. 23-^61 MEI'ISERSHIP. The board of adjustment as constituted at the time of 
enactment of this article shall continue in power.
The membership of the board shall consist of seven members each to 
be appointed for three years. Future appointments shall be mc.de in 
the manner prescribed by A. R. S. I 9-%6l et seq.; provided, how
ever, that one of the members shall be a member of the city plan
ning and zoning commission, one shall be a person engaged in the 
real estate business and one shall be a builder or architect. The 
term of the member of the city planning and zoning commission shall 
expire at the same time as his term on such commission, if this 
occurs prior to the expiration of his term as a member of the board 
of adjustment. Vacancies shall be filled for the unexpired term of 
any member whose terra becomes vacant. (l$o5 Code, Sec. 23-485)

Sec. 23-462 RE2DVAL OF MEMBERS; COMPENSATION; EMPLOYEES; EXPENDITURES. A member 
of the board may be removed for cause, by the appointing authority, 
upon the filing of written charges and after a public hearing, and 
vacancies shall be filled as herein specified. The members of the 
board shall serve without compensation, but the board shall have the 
power and authority to employ a secretary and other necessary clerical 
assistance and to incur such other expenses as may be necessary in 
the performance of its duties; provided, however, that the total 
amount of obligations incurred against the city in any one year shall 
not exceed the appropriation of city funds made for the use of the 
board during the year. (1965 Code, Sec. 23-486)

Sec. 23-463 MEETING TO ELECT OFFICERS; ADOPTION OF RULES OF PROCEDURE. At the
first meeting held in- any calendar year, the members of the board of 
adjustment shall, elect a chairman and a vice-chairman. The board 
shall adopt rules and regulations for its own government, not incon- 

. sistent with law or with the provisions of this article and of any 
j other ordinance of the city. (1965 Code, Sec. 23-487)i . • •
Sec. 23-464 WHEN MEETINGS HELD; INVESTIGATORY AUTHORITY. Meetings of the board 

shall be held at the call of the chairman and at such other times as 
the board may determine. The chairman, or, in his absence, the vice- 

i chairman, may administer oaths, take evidence and compel the attend-
' . ance of witnesses. (1965 Code, Sec. 23-485)

ARTICLE 1, DIVISION 26. BOARD OF ADJUSTMENT '

shall be open to the public. The board shall keep minutes of its 
proceedings, showing the action of the board and the vote of each 
member upon each question, or, if absent or failing to vote, indi
cating such fact, and shall keep records of its examinations and 
other official actions, all of which shall be immediately filed in 
the office of the board and shall then be a public record. (1965 
Code, Sec. 23-439)
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ARTICLE 1, DIVISIOH 28. BOARD OF ADJUSTMEIIT

Sec. 23-466 QUORUI4; METIDD OF ACTION; VOTE NECESSARY. The presence of four mem
bers shall constitute a quorum. The board shall act by motion or 
resolution. The concurring vote of four members of the board shall 
be necessary to reverse any order, requirement, decision or deter- 

'v mination of the building inspector, or to decide in favor of the 
applicant on any matter upon which it is required to pass under 
this article or to effect any variation in this article. (1965 
Code, Sec. 23.-490)

Sec. 23-46? CO-OPERATION OF OTHER DEPARTMENTS. The board may call on the city 
departments for assistance in the performance of its duties, and 
it shall be the duty of such departments to render such assistance 
to the board as may be reasonably required. (1965 Code, Sec. 23-491)

Sec. 23-468 APPLICATIONS TO BOARD. An application to the board of adjustment, 
in cases in which it has original jurisdiction under the provisions 
of this article, may be taken by any property owner, including a 
tenant, or by any governmental officer, department, board or bureau. 
Such application shall be filed with the building inspector who 
shall, transmit the same, together with all the plans, specifications 
and other papers pertaining to the application, to the board.
(1965 Code, Sec. 23-492)

Sec. 23-469 APPEALS TO BOARD. An appeal to the board of adjustment may be taken 
by any person aggrieved, or by any governmental officer, department, 
board or bureau affected by any decision of the building inspector 
in the enforcement of this article. Such appeal shall be taken 
within a reasonable time, as provided by the rules of the board, 
by filing with the building inspector and with the board a notice 
of appeal specifying the grounds thereof. The building inspector 
shall forthwith transmit to the board all the papers constituting 
the record upon which the action appealed from was taken. (1965 

’ Code, Sec. 23-493)
Sec. 23-470 HEARINGS ON APPLICATIONS OR APPEALS. The board of adjustment shall 

fix a reasonable time for the hearing of an application or of an 
appeal. Public notice of such hearing shall be deemed to have 
been given when a notice setting forth the general purpose of the 
hearing, together with the time and place thereof, has been pub
lished one tine in a newspaper of general circulation in the city 

.-Yiotvlessr h .of'Vth'd-hedfi.ftg:v Tile • *
board shall also mail notices to the applicant or appellant, and 
other parties in interest as determined by rule of the board, and 
to the building inspector, at least five days before the time 
when such application or appeal shall be considered by the board.
Any party may appear at such hearings in person or by agent or by 
attorney. • The board shall decide an application or appeal within 
a reasonable time. (1965 Cede, Sec. 23-49*4)
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Sec. 23-4?! APPEALS TO STAY EROCEEDUIGS; EXCEPTION. An appeal shall stay all 
proceedings in furtherance of the action appealed from, unless 
the building inspector'certifies to the board of adjustment, after 
notice of appeal shall have been filed with him, that by reason of 

'v facts stated in the certificate, a stay would, in his opinion,
. cause imminent peril to life or property. In such case, proceed
ings shall not be stayed otherwise than by a restraining order 
which may be granted by the board or by a court of record, on 
application, on notice to the building inspector and on due cause 
shown. (1965 Code, Sec. 23-495)

Sec. 23-472 POWERS OF BOARD. The board of adjustment shall have jurisdiction 
in matters and shall have the specific and general powers provided 
in this article in accordance with A. R. S. § 9-461 et seq.

A. SPECIAL EXCEPTIONS AND INTERPRETATION OF MAP. The board of 
adjustment, shall have the power to hear and decide, in accord
ance with the provisions of this article and filed as herein
before provided, requests for applications for special cxcep- 

■ • ' tions or for interpretation of the building zone map or for
decisions on other special questions on which the board is 
authorized by this article to pass.
Where the street or lot layout actually on the ground, or as 
recorded, differs from the street and lot lines as shown on 
the building zone map, the board of adjustment, after notice 
to the owners of the property and after public hearing, shall 
interpret the map in such a way as to carry out the intent 
and purposes of this article for the particular section or 
district in question.
In addition to having authority to permit, under the conditions 
stipulated, the special exceptions hereinbefore specified in 
section 23-26, section 23-97, section 23-111, section 23-131, 
section 23-146, section 23-201, section 23-217, section 23-231, 
section 23-232, section 23-253, section 23-254, section 23-231, 
section 23-311, section 23-322, section 23-372, section 23-353, 
section 23-4o4, and section 23-426, the board of adjustment 
shall have authority to permit the following:

" fc ", » A " I E O J x G p i C r . _ • * " «: "."Vv••} .V*.•'t \‘\S "■ • ’• :••‘y‘ /."«• *

a. The substitution for a nonconforming use existing at 
the time of enactment of this article, of another non- 
conforming use, if no structural alterations, except 
those required by law or ordinance, are made; provided, 
however, that the new nonconforming use shall be of 
similar or higher classification as set forth in the 
arrangement of and classification of permitted uses in 
divisions 4 through 24, inclusive, of this article.

ARTICLE 1, DIVISION 26. BOARD OF ADJUSTIEIT
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2.

r . ' •.>*.••••'•

b. The extension of a nonconfoming building upon the 
lot occupied by such building or on a lot adjoining; 
provided, that such lot v.-as under the sane ownership 
as the lot in question at the tine of enactment of 
this article and that such extension is a necessary 
incident to the existing nonconforming use; and pro
vided, that the extent of such extension shall not 
exceed in all fifty per cent of the floor area of the 
existing buildings devoted to a nonconforming use, 
and that such extension shall adjoin the existing 
building or premises, and provided further, that such 
extension shall in any case be undertaken within five 
years of the enactment of this article.

c. The extension of a use or building within the same 
lot existing and of record at the time of enactment 
of this article into a contiguous, more restricted 
district, but not more than twenty-five feet beyond 
the dividing line of the two districts. In border-

—  line cases the board of adjustment may recommend to
the council the redistricting of any lot, plot or part 
thereof where, in its opinion, this will cause no hard
ship and will not impair the intent and purpose of this 
article.

PROHIBITED INDUSTRIES.

a. To permit in any "B-2" business district any manufactur
ing or processing as provided under section 23-232, of

, this chapter but only as a necessary incidental acces
sory to a principal use permitted in the district on 
the same lot with such principal use, subject to such 
conditions as will safeguard the public health, safety, 
convenience and welfare; provided also, that the entire 
product of such use is utilized in the principal use 
to which it is accessory.

b. To permit in any "1-1" industrial district any of the 
industries or uses listed in section 23-3H -B., and in

. >  dqing . s o o ;  .the. inst.cHa&ioz., -nerat^Qn • and. « 
maintenance in connection with the proposed use of such 
devices or such methods of operation as may, in the 
opinion of the board, be reasonably required to prevent 
or reduce fumes, gas, dust, smoke, odor, water-carried 
waste, noise, vibration or similar objectionable fca- 

.. turcs, and may impose such conditions regarding the 
extent of open spaces between it and surrounding prop
erties as will tend to prevent or reduce the harm 
which might result from the proposed use to surround
ing properties and neighborhoods.
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3. TEMPORARY USES AND PERMI'IS.
a. The temporary use of a building or premises in any 

district for a purpose that does not conform to the 
regulations prescribed by this article for the dis
trict in which it is located, provided that such use 
be of a true temporary nature and does not involve 
the erection of substantial buildings. Such permit 
shall be in the fora of a temporary and revocable per
mit for not more than a twelve month period, subject 
to such conditions as will safeguard the public healthy 
safety, convenience end general welfare.

b. The temporary use of a building or land in undeveloped 
sections for a purpose that does not conform to the 
regulations prescribed by this article for the district 
in which it is to be located, provided that such struc
ture or use is of a true temporary nature, is promotive 
of or incidental to the development of such undeveloped 
sections and does not involve the erection of substan-

. — ' tial buildings. Such permit shall be granted in the
form of a temporary and revocable permit as will safe
guard the public health, safety, convenience and gen
eral welfare. (1965 Code, Sec. 23-496)

B. ADMINISTRATIVE REVIEW AND VARIANCES. The board of adjustment 
shall also have the power:

/
1. To hear and decide appeals where it is alleged by the appel

lant that' there is error in any order, requirement, decision, 
grant or refushl made by the building inspector in the 
enforcement of the provisions of this article.

2. To authorise upon appeal in specific cases such variance 
from the terms of this article as will not be contrary to 
the public interest, where, owing to special conditions, a 
literal enforcement of the provisions of this article will 
result in unnecessary hardship, and so that the spirit of 
this article shall be observed.and substantial justice done.

ARTICLE 1, DIVISIOIT 23. BOARD OF ADJUSTMENT •

• V l . .;In. ascordancp; .wit:h-..th.o ,cxcd.V'P.>.vtbp. card..o.£.adj.uatment-.11;k v,; •. w  * . 
‘have the following general powers:*

a. To permit in any zone such modification of the require
ments of this article as such board may deem necessary 
to secure an appropriate development of a lot, where 
adjacent to such lot there are buildings or uses that 
do not conform to regulations prescribed by this article 
for the district in which these arc located.
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b. To permit the projection of a building into a required 
front yard, side yard or rear yard, but only to an 
e:ctent necessary to secure a building or structure 
practicable in construction and arrangement for an 
exceptionally narrow, shallow or irregular lot, or 
for exceptional topography, so existing at the time
of enactment of this article.

c. Where, by reason of exceptional narro;mess, shallowness 
or shape of a specified piece of property at the time
of enactment of this article or by reason of exceptional 
topographic conditions, or other extraordinary and excep
tional situation or condition of such piece of property, 
the strict application of any provision of this article 
would result in peculiar and exceptional practical dif
ficulties or exceptional and undue hardship upon the 

_ owner of such property, the board shall have the power 
to authorize, upon an appeal relating to such property, 
a variance from such strict application, so as to relieve 
such difficulties or hardships, provided such relief 

__may be granted without substantial detriment to the pub
lic good and without substantially impairing the intent 
and purpose of this article.

Ho grant or variance shall be authorized unless the board 
specifically finds that the condition or situation of the 
specific piece of property for which the variance is 
sought is not of so typical or recurrent a nature as to 
make reasonably practicable the formulation of a general 
regulation for such conditions or situations.
In granting a variance the hoard may attach thereto such 
conditions regarding the location.,- character and other 

I features of the proposed building, structure or use as it
may deem advisable in the interest of the furtherance of 
the purposes of this article. (1965 Code, Sec. 23-^97)

Sec. 23-473 ACTION OF BOARD. In exercising the above-mentioned powers, the 
; board of adjustment may, in conformity with the provisions of

' , A. H. S. § 9-461 et seq., and of this article, reverse or affirm,
wholly or partly, or may modify the order, requirement, decision 

• i 'i*? • * * ‘ vv. .‘‘V nppero3-bd'-‘?ycmi-,\ •ar-:d '■rAay fScik/i •iuc>i;"drderj‘ 'i'Chdire- *•*
ment, decision or determination as ought to be made, and to that 
end shall have all the powers of the officer from whom the appeal 

. is taken. (1965 Code, Sec. 23-493)

Sec. 23-474 APPEAL FROM BOARD. Any person or persons, jointly or severally, 
aggrieved-by any decision of the board of adjustment, or any tax
payer , or any officer, department, board or bureau of the city,

ARTICLE 1, DIVISION 23. BOARD OF ADJUSTMENT
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ARTICLE 1, DIVISION 28. BOARD OF ADJUSTMENT

may at any time -within thirty days after the filing of the decision 
in the office of the board, review the same by petition for a writ 
of certiorari. The allowance of the writ shall not stay proceed
ings upon the decision appealed from, but the court may, on appli
cation, on notice to the board and on due cause shown, grant a 
restraining order and on final hearing may reverse or affirm, 
wholly or partly, or may modify the decision reviewed. (1965 
Code, Sec. 23-499)

Sec. 23-475 BOARD OF ADJUSTMENT FEES.
A.. The fees for planning and zoning matters before the Board of 

Adjustment shall be paid in accordance with the following 
schedule:

1. For applications or appeals involving construction of any 
nature, the fee shall be determined upon the total valuation 
of the improvement to be made, as follows:

_To and including $2,000 ................. $ 20.00
Each additional §1,000 or fraction, to

and including §12,000 ..................  3*00
Each additional §1,000 or fraction,

exceeding §12,000 ........................  5*CO
, Maximum f e e .............................. .. 100.00

2. For applications or appeals not involving 
construction of any nature . . . . . . . . . . § 35.GO

3. For each request for rehearing..............  25. CO
4. For each granted request for delay or 

I deferment of a matter to another meeting
: of the Board, if not initiated by the Board . . 25.00

B. Valuation of the improvement shall not include the valuation of 
the structure to which the improvement is to be made.

, C. More than one variance or exception may be requested in the 
same matter for the same fee. .

..{•5 . V *  • \  ;. / V '  • <  • • ••'"-A • • • }* .* •" .»*•" ••••?'' . •Jr. t ‘ • '

D, No fee or part thereof shall be returnable after a case is 
filed.

E. Fees shall be waived for the City of Tucson, the County of 
Pima, the State of Arizona, the United States government, or 
their•departments, agencies and divisions.
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F. Fees shall be assessed and collected upon filing of an appli
cation or appeal or a request for rehearing. (Ordinance 
No. 3064, 12-18-67)

S e c .  23-476 RESERVED 
—— 23-480

ARTICLE 1, DIVISION 28, BOARD OF ADJUSTMENT •

i. -‘V . ••• *. *v; .V -<« v'... -<..v /«>.
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Dee. 1928.] City of T ucson v. Arizona Mortuary. 495
. ' 78

[CivU No. 2715. Filed December 17, 1028.]
[272 Pac. 923.]

THE CITY OF TUCSON, Appellant, v. ARIZONA 
MORTUARY, a Corporation, Appellee.

1. H ealth— "Mortuaries” are Subject  to Reasonable P olice R egu
lation As to L ocation and Conduct.—“Mortuaries,’• which is 
modern term applied to undertaking and embalming establishments, 
are subject to reasonable police regulation as to their location 
as well as the manner in which they are conducted.

2. H ealth— M unicipality  can P afs A n y  Treasonable Ordinance

Compelling Conduct of U ndertaking E stablish m ents  in  as 
S anitary  and  I noffensive  M anner  as P ossible .—Municipality 
can pass any reasonable ordinance compelling proprietors of under
taking and embalming establishments to conduct them in as sani
tary and inoffensive a manner as possible, without defeating the 
necessary purpose of their maintenance.

3. M unic ipal  Corporations— Zoning Ordinances w ill  not be De
clared U nconstitutional , U n less  Clearly A rbitrary and  U n 
reasonable.—Ordinances dividing cities into residential and busi
ness districts and limiting use of realty in each district to ccriain 
purposes will not be declared unconstitutional, unless it afiirmntively 
appears that restriction is clearly arbitrary and unreasonable and 
without any substantial relation to public health, safety, morals or 
general welfare.

4. M unicipal  Corporations— P rior E stablish m ent  of F ew  I solated

B u s in e s s  H ouses in  D istrict, N atural I ndustrial D f.vf.lop- 
m en t  T hereof, and  Greater V alue of P roperty T herein’ i m  
B u s in e s s  P urposes, D oes not I nvalidate Ordinance Classifying  
D istrict a s  R esidential.—Mere fact that few isolated business 
houses have been established in district sought to bo classified 
as residential, that natural development of such district is toward 
industrial enterprise, that normal and reasonably to bo expected 
future use of certain property therein is for industry and trade

1. Validity of statute in relation to undertakers or embalmcrs, 
see note in 13 A. L. B. 71. See, also, 12 B. C. L. 127S.

3. Restrictions, on use of real property as affected by zoning laws, 
see notes in IS A. L. R. 1437; 54 A. L, B t S43. See, also, 18 
Cal. Jur. 8ns, 801. . '

. 4 .  4MVS CaJ.-J.uj5. j8M.. t-. . )•: .• , y . v . - •• v
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| 406 City of T ucsox v. Arizona Mortuary. [34 Ariz. Dev. lies.)
purposes, or that property would be o f more value for business 
than  residential purposes, w ill not ju s t ify  court in finding ordi
nance checking, defeatin g  or diverting such development uncon
stitu tional.

5. M unicival Corporations— Courts w ill  I nterfere W ith  E xercise

of P olice P ower Only  W hen  Ordinance is  P lainly  U nreason
able, A rbitrary, and  D iscriminatory.— I n all ' cases involving  
valid ity  o f exercise o f police power, courts w ill interfere w ith  
leg isla tive  authority’s action only when it  is plain and palpable  
that ordinance has no real or substantial relation to general 
w elfare and is  unreasonable, arbitrary and discrim inatory.

6. Mu nicipal  Corporations— City I I f.lii not K stoited to P a ss  Ordi
nan c e  P rohibiting Maintenance  of Mortuary at Certain L oca
tion A fter P urchase of P roperty and K eceipt of P ermit to 
Construct Mortuary T herv:at.—-T hat corporation had purchased  
property outside strictly  business d istrict o f  city , received perm it 
to construct m ortuary thereon, and paid license for conducting  
such business at that location , did net estop c ity  to pass zoning  
ordinance prohibiting m aintenance o f such business thereat, where

• ' all m ortuaries in  c ity  had been conducted in  business district 
before purchase, no ordinance regulating location thereof bad 
hven considered necessary, protest was filed as soon as corporation’s 
r  tent was known, and c ity  council notified corporation thereof 
._ u  im m ediately began consideration o f  ordinance.

*7. • * '.iTITUTIONAL LAW— CORPORATION FULLY ADVISED THAT ZONING 
V /  INANCE WAS CONTEMPLATED BEFORE ANY MATERIAL AMOUNT OF 
: XSTRUCTIOX WAS DONE ON PROHIBITED BUILDING HAD N o  VESTED

• rs E ntitling  I t  to S et U p L oss from P roceeding W ith

* - TEUCTION.— Corporation purchasing land outside str ictly  busi-
d istrict o f  c ity  and lettin g  contract for''bu ild in g  mortuary 

. >n before adoption o f  zoning ordinance prohibiting mninte- 
r»f such business a t that location, but fu lly  advised before  
'feria l amount o f  construction was actually done that 
* was contem plated, bad no vested rights en titling  it  to 
ny loss arising from  proceeding w ith construction there-
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9. M unicipal  Cokporations— Courts w ill  not I nterfere U n less

V alue of P roperty B ights D estroyed hy Zoning Ordinance i .$ 
so  Great, a s  Compared W ith B enefit, T hat Ordinance is  
Clearly A rbitrary and U nreasonable.— While municipalities 
should consider loss to property owners in determining whether 
general welfare requires interference with property rights of 
zoning ordinance, courts will not interfere with legislative will, 
unless value of rights destroyed is so great, as compared with bene
fit, that ordinance is clearly arbitrary and unreasonable.

10. Munic ipal  Corporations— Ordinance L imiting Mortuaries to D is 
trict Containing  N inety -five P er Cent of B u sin e s s  B uildings 
i n  City  H eld not U nconstitutional, T hough A dopted A fter 
E rection of Mortuary B uilding in  E xcluded R esidence D is
trict WAS .COMMENCED.—Ordinance limiting mortuary establish
ments to district comprising five per cent of total area of city and 
containing ninety-five per cent of buildings used for business pur
poses, while ninety-eight per cent of buildings in excluded district •
.are.used for residences, held not inherently so unreasonable and 
discriminatory as to be unconstitutional, though adopted after 
erection of mortuary building in residence district was commenced.

11. M unic ipal  Corpop.atioxs —  P residing Officer of T ucson  CiTY 
Council in  M ayor's  Absence may  A pprove Ordinance D uring 
M eeting a t  W g ic i i  P assed  (T ucson  City Charter 1S53, §1) .
Under Tucson City Charter 1SS3, section 1, providing that all 
acts of presiding officer, chosen by four members of city council 
in absence of mayor at any meeting, shall have same validity 
as if  done by mayor, such presiding officer has power given mayor 
to approve zoning ordinance during meeting at which passed; ten 
days' time allowed mayor for consideration thereof being per
missive, not mandatory.

12. Mu nicipal  Corporations— Mayor P ro T empore U nder City  Char
ter h a s  A ll of M ayor's  P owers, in  A bsence  of S pecial 
Charter E xception.— The general rule is that one made mayor 
pro tempore by city charter has all the powers of the mayor 
himself during the period in which he may act, unless some special 
exception appear in charter.

13. M u nic ipal  Corporations— Ordinance B eceivixg V otes of F ive

Members of T ucson City  Council N eed not be B eturned for 
B epassaue  A fter Mayor's  F ailure to A pprove I f  (T ucson 
City  Charter 1SS3, § 1),— Under provision of Tucson City Charter 
1883, section 1, that ordinance must receive no loss than four votes 
and mayor’s approval, or votes of five councilmuu, if  he fails to . 
approve it within ten days after its passage, ordinance receiv
ing votes of five couneilm.cn on its original passage need not be - .

- V - V ,  \  ^ i : - '  v r r . -  ; v < >

- - -
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returned for reconsideration or repassnge after mayor’s failure 
to approve it, but is valid without further action, in absence of 

4 special provision therefor.

Constitutional Law, 12 C. J., see. 529, p. 9G7, n 74.
Municipal Corporations, 43 C. J., sue. 318, p. 308, n. 38, see. 

3Go, p. 33U, n. 73, see. 3G6, p. 337, n. 88, 90, see. 3G9, p. 343, n. 49, 
sec. 591, p. 539, n. 72, see. 823, p. 533, n. 29, sue. 831, p. 535, 
n. 73, see. 1189, p. 709, n. G4.

APPEAL from a judgment of the Superior Court 
of the County of Pima. C. C. Fa ires, Judge. Judg
ment reversed and cause remanded with instructions.
Mr. Ben C. Hill, City Attorney, for Appellant.
Messrs. Campbell & Conner, for Appellee.
LOCKWOOD, J.— Arizona Mortuary, a corpora

tion,'hereinafter called plaintiff, brought suit against 
the City of Tucson, a municipal corporation, herein
after called defendant, to enjoin the latter from en
forcing the provisions of Ordinance GOO of the City 
of Tucson, which regulates the location of mortuaries. 
The trial court granted the injunction, and from the 
decision of that court this appeal has been taken.
The facts of the case are as follows: On the twelfth 

day of May, 192G, there was no ordinance in the City 
of Tucson regulating the location of mortuaries. All 
existing establishments of that nature were and had 
been for many years located in what is unquestionably 
the business district of the City, and within the limits 
of the mortuary district thereafter established by 
ordinance GOO. About the date mentioned plaintiff 
purchased for the price of five thousand dollars a 
certain lot on the northeast corner of Stone Avenue 
and Third Street, applied for and received from the
building inspector of Tucson a. permit authorizing 

^ ”it "t'b‘‘coiisWifA*f<?t*sabT'afCM'lAoviiihfy* 'inulding."riM• ' 
tered into a contract for its erection, the estimated

Ii
\

<
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; cost being in the neighborhood of twenty-live thou
sand dollars, and actually commenced work thereon.

: As soon as it became generally known that the mor
tuary was to be established, some fifty property 
owners in the vicinity thereof requested the mayor 
and common council to pass an ordinance regulating 
the location of the undertaking business, which would 
prevent plaintiff from using the site above referred 

1 to for that purpose. This petition was first presented
I to the council on May 21st, and the matter was dis

cussed by the interested parties and referred to the 
city attorney for the purpose of investigation as to 
the law. "While this investigation was under way 
plaintiff applied to the city license collector for a 
license to conduct an undertaking business at the

__ location described, although the building was not then
ready for use, and would not be for some months, and 
paid a license tax for the remainder of the current 
year in advance, although under the ordinances of 
Tucson such taxes arc only payable quarterly, and 
proceeded with the construction of the mortuary. On 
the sixth day of July, Ordinance 600 was finally 
passed. At that time a number of the citizens who 

.* had previously protested against the location of the 
mortuary withdrew their objections, though the 
majority did not. The ordinance was adopted in the 
manner we shall hereafter describe, and thereafter 
this suit was commenced to .enjoin its enforcement.
There are some thirty assignments of error, but we 

shall discuss them under-four heads. The first is the 
general right of municipalities to regulate mortuaries; 
the second, the nature of the regulations permissible; 
the third, whether the ordinance in question goes be
yond the permissible limits; and, the fourth, whether 
.ft- dpt ̂T" ns--ovi dixs by .hi w." =' 'It' k- /gime rally \ ••-".v * •'••••
conceded that mortuaries, to use the modern term 
applied to undertaking and embalming establishments,
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* arc subject to reasonable police regulation as to their 
location as well as to the manner in which they are ;
conducted. The Supreme Court of Minnesota, in the •
case of M e a g h e r  .e t al. v. K e s s l e r , 147 Minn. 182, 179 '
N. W. 732, says: :
“It has been held, in a number of well considered .cases, that undertaking and embalming establishments may be deemed nuisances, depending largely on the locality in which they arc conducted. ... ;“The general principles involved in these cases fully justify the conclusions arrived at by the learned ’•trial court in the case at bar. The feelings and senti- jments of the respondents are those of the ordinary, !

normal individual living under similar conditions, that ■‘is, being compelled, by day and night, to look out ,from their homes upon an institution devoted solely :to the carrying in and out of dead bodies, and the 
"'Conducting of obsequies. It is the almost universal rule that an undertaking business is not a nuisance ' 1per sc , but, as generally held, the ordinary person 
can hardly live next, door to such an establishment without becoming depressed and more or less de
prived of the comforts and enjoyment of his sur- i
roundings and when long continued it is liable to 
affect his general health. _ •“We conclude that the rule must be considered as ;
well settled, and when the prosecution of a business, |
of itself lawful, in a strictly residential district, im- '
pairs the enjoyment of homes in the neighborhood, ;
and infringes upon the well being and comfort of the 
ordinary, normal individual residing therein, the 'carrying on of such business, in such locality, becomes ja nuisance and may be enjoined. There is no fixed ‘or arbitrary rule, however, governing cases of this kind. Each must be determined by the particular •
facts and circumstances therein.’’ ;
To the same general effect are the cases of: G ood- •

rich v. S t a r r e t t . 10S Wash. 437, 1S4 Pac..220; O sb o rn  
~!v • ’ -V.. /»7«reVcp«Jt>:r.V!;>vLtivS):\2r 7 . k .  1+ Jl,. U5f>, ̂..?.on.jh, r ,s . ... 

542; S j)c> u cr -S tt tr la  Co. v. M e m p h is , 155 Tcnn. 70,
290 S. W. GOS; G r o w n v. L o s  A n g e le s , 183 Cal. 783,

Dev. T.rJx ■
192 Pa,-. 
F r o m  i.'-r. 
Cenn (, }•': 
Ann. Oas 
The >,* 
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« 192 Pac. 71G; O d d  F e l lo w s ’ C e m e te r y  A s s n . v. S o u

F r a n c is c o , 110 Cal. 22(5,. 73 Pac. 987; L a u r e l  H il l  
\ C e m e te r y  A s s n . v. Fan F r a n c is c o , 152 Cal. 464, 14
; Ann. Ca's. 1080, 27 L. R. A. (N. S.) 260, 93 Pac. 70.
{ The second question is, what limit is there to the
: regulating power of a municipality, or, in other words,

what would be considered reasonable? So far as the 
operation of the business itself is concerned, it will 

i doubtless be conceded that the municipality could pass
| any reasonable ordinance compelling the proprietors
i of such establishments to conduct them in as sanitary
i and inoffensive a manner as possible without dcfcat-
t ing the obviously necessary purpose of their main-
; tenancc. The particular question is as to the reason-
| ableness of limiting the places where they may be
j maintained.

The leading case in the United States on the gcri- 
| eral regulation of the location of business cstablish-
i ments is undoubtedly that of E u c l id v. A m b le r  I t e a l l y
; C o., 272 U. S. 365, 54 A. L. It. 1016, 71 L. Ed. 303, 47
1 Sup. Ct. Rep. 114. In that ease the village of Euclid
« had attempted to regulate the location of practically
1 all classes of business within its limits by what is
| known as a “general zoning ordinance.” The entire
| village was divided into some six classes of “use”
\ districts, and these districts were classified rigidly

in respect to the use to which buildings erected therein 
: ' could be put* The Supreme Court of the United
| , States, in discussing the constitutionality of such an
I ordinance, said:
| “Building zone laws arc of modem origin: They
| began in this country about twenty-five years ago.
• Until recent years, urban life was comparatively 

simple; but with the great increase and concentration| of population, problems have developed, and con-
• staidly arc developing, which require, and will con-
■ tinuo to require, additional restrictions in yespcct of

• • ~ "v <:«•••>' .'thgMtsxO'af:!.! •oevNf.aiion'• yt,‘"'ih,»\-:'itv:."4hbtls "*• 1*‘
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_ communilios. Regulations, the wisdom, necessity and validity of which, as applied to existing conditions,
; are so apparent that they are now uniformly sustained,
; a century ago, or even half a century ago, probably

would have been rejected as arbitrary and oppressive. Such regulations are sustained, under the complex 
r conditions of our day, for reasons analogous to thosewhich justify traffic regulations, which, before the advent of automobiles and rapid transit street railways,- would have been condemned as fatally arbitrary and 

unreasonable. And in this tlTere is no inconsistency, for while the meaning of constitutional guaranties never varies, the scope of their application must expand or contract to, meet the new and different condi
tions which are constantly coming within the field of their operation. In a changing world, it is impossible 
that it should be otherwise. But although a degree 
of elasticity is thus imparted, not to the m can u u j,  
but to the a p p l ic a t io n of constitutional principles, 
statutes and ordinances, which, after giving duo weight to the now conditions, arc found clearly not to conform to the Constitution, of course, must fall.-[ “The ordmaneo now under review, and all similar

• ■ laws and regulations, must find their justification in 
• some aspect of the police power, asserted for the public welfare. The line which in this field separates the legitimate from the illegitimate assumption of power is not capable of precise delimitation. It varies with circumstances and conditions. A regulatory 

i zoning ordinance, which would he clearly valid as
applied to the great cities, might be clearly invalid as ' applied to rural communities. In solving doubts, the 

j- maxim ‘sic n tc r e  tu o  n t  a l ien u m  v o n  laedas,* whichlies at the foundation of so much of the common law 
of nuisances, ordinarily will furnish a fairly helpful 
clew. And the law of nuisances, likewise, may be 
consulted, not for the purpose of control ling, but for the helpful aid of its analogies, in the process of ascertaining the scope of, the power. Thus the question whether the power exists to forbid the erection of a 

' * * v i ...•but]di'.ig;ofeii •p.s-rtipyhvV him} i:<tTlieUlhv...use><-.like the question whether a particular thing is a nuisance, is to he determined, not by an abstract con
sideration of the building or of the thing considered

v "  ■ .v,
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apart, Imt by considering it in connection with the circumstances and the locality. S h i n i e s v. B  r id  a  w  m i,
L. R. 1.1 Ch. Div. 852, 805. A nuisance may be merely 
a right thing in the wrong place— like a pig in the parlor instead of the barnyard. If the validity of the 

! legislative classification for zoning purposes bo fairly. debatable, the legislative judgment must lie allowed
!• to control. I ta d ic c v. N e w  Y o r k , 264 U. S. 292, 294,( 68 L. Ed. 690, 694, 44 Sup. Ct. Rep. 325.'»
; We think the principles above set forth are ac

cepted as being the best general exposition of the 
police power on the subject of the regulation of busi
ness by zoning yet made. The court found on the 

5 facts of the case as follows:
“The record goes no farther than to show, as the 

lower court found, that the normal and reasonably to 
; be expected,-use and development of that part of ap

pellee’s land adjoining Euclid avenue is for general• trade and commercial purposes, particularly retail; stores and like establishments, and that the normal,
; and reasonably to be expected, use and development
1 of the residue of the land is for industrial and trade; purposes.”,; It was contended, among other things, in the case

cited that the ordinance was unreasonable, for the
• following reasons:

“It is said that the village of Euclid is a mere 
. suburb of the City of Cleveland; that the industrial development of that city has now reached and in some

• degree extended into the village and, in the obvious
\ course of things, will soon absorb the entire area' for industrial enterprises; that the effect, of the: ordinance is to divert this natural development elsewhere with the consequent loss of increased values to 

the owners of the lands within the village borders.”
Answering this, the court said:
“But the village, though physically a suburb of

• .Ckvi-VuiA.1 <y. s o l.-j.I.tuy• i y t , y v v;t!,1_l . ,  . >poNvers of its oxtii and authority to govern itself as it* * * *

A
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sees fit williin the limits of the organic law of its creation and the state and Federal Constitutions. Its 
governing authorities, presumably representing a majority of its inhabitants and voicing their will, have 
determined, not that industrial development shall cease at its boundaries, but that the course of such development shall proceed within definitely fixed lines. If it be a proper exercise of the police power to relegate industrial establishments to localities separated from residential sections, it is not easy to find a sufficient reason for denying the power because the effect of its exercise is to divert an industrial 
flow from the course which it would follow, to the injury of the residential public if left alone, to another course where such injury will be obviated. It is not meant by this, however, to exclude the possibility of 
cases where the general public interest would so far outweigh the interest of the municipality that the 

....municipality would not be allowed to stand in the way.
“We find no difficulty in sustaining restrictions 

of the kind thus far reviewed. The serious question in the .case arises over the provisions of the ordi
nance excluding from residential districts, apartment 
houses, business houses, retail stores and shops, and 
other like establishments. This question involves the validity of what is really the crux of the more recent zoning legislation, namely, the creation and main
tenance of residential districts, from which business 
and trade of every sort, including hotels and apartment houses, arc excluded. Upon that question this 
court has not thus far spoken. The decisions of the state courts arc numerous and conflicting; but those which broadly sustain the power greatly outnumber 
those which deny altogether or narrowly limit it; and it is very apparent that there is a constantly increasing tendency in the direction of the broader 
view. We shall not attempt to review these decisions at length, but content ourselves with citing a few as illustrative of all." (Citing cases.)

•: •. ♦«. *• v / • c-.gnve-these. qnoWkuis.;swifqwhat-vat f.. -
cause they are peculiarly applicable to the findings of 

' the trial court and the contentions of plaintiff herein.
i.*..



88
Dec. 1928.] Cm' of T vcsox t*. A uizoxa JIoictuary. 505
Quoting from the Supreme Court of Illinois in A u r o r a  
v. B u m s , 319 111. 93, 149 N. E. 784, 788, the court 
continues:
“The constantly increasing density of our urban populations, the multiplying forms of" industry and 

the growing complexity of our civilization make it necessary for the state, either directly or through 
some public agency by its sanction, to limit individual activities to a greater extent than formerly. With 
the growth and development of the state the police power necessarily develops, within reasonable bounds, 
to meet the changing conditions. . . .

The harmless may sometimes be brought within the regulation or prohibition in order to abate 
or destroy the harmful. The segregation of industries, commercial pursuits and dwellings to particular districts in a city, when exercised reasonably, may 
bear a rational relation, to the health, morals, safety and general welfare of the community. The establishment of such districts or zones may, among other 
things, prevent congestion of population, secure quiet 
residence districts, expedite local transportation, and facilitate the suppression of disorder, the extinguishment of fires and the enforcement of traffic and sani- tary rngnbilious. The danger of fire and the risk of 
contagion arc often lessened by the exclusion of stores 
and factories from areas devoted to residences, and, in consequence, the safety and health of the community may be promoted. ...“ * . . . The exclusion, of places of business from 
residential districts is not a declaration that such 
places are nuisances or that they arc to lie suppressed as such, but it is a part of the general plan by which 
the city’s territory is allotted to different uses in order to prevent, or at least to reduce, the congestion, 
disorder and dangers which often inhere in unregulated municipal development.’ ”
And, in finally disposing of the case, the court said 

as follows:
“The relief sought here is of the same character, 

namely, an injunction against the enforcement of any 
• $>L iluy r̂ tyict;p)î ,, limit a Uoy s. o-i; cemjitions -.of ..the. * • •. •: ? * • i-' v .•

v
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ordinanco. A jkI the gravamen of the complaint is 
that a portion of the land of the appellee cannot be sold for certain enumerated uses because of the general and broad restraints of the ordinance. What 
would be the effect of a restraint imposed by one or more of the innumerable provisions of the ordinance, considered apart, upon the value or marketability of 
the lands is neither disclosed by the bill nor by the evidence, and we are afforded no basis, apart from mere speculation, upon which to rest a conclusion that it or they would have any appreciable oiloct upon those matters. Under these circumstances, therefore, 
it is enough for us to determine, as we do, that the ordinance in its general scope and dominant features, 
so far as its provisions are hero involved, is a valid exercise of authority, leaving other provisions to be dealt with as cases arise directly involving them.
‘‘And this is in accordance with the traditional policy of this court. In the realm of constitutional law, especially, this court has perceived the embarrassment which is likely to result from an attempt to formulate rules or decide questions beyond the necessities of the immediate issue. It has preferred to follow the method of a gradual approach to the general by a systematically guarded application and extension of constitutional principles to particular cases 

as they arise, rather than by out of hand attempts to establish general rules to which future cases must be 
fitted. This process applies with peculiar force to the solution of questions arising under the due pro-' cess clause of the Constitution as applied to the 
exercise of the flexible powers of police, with which •» we are1 here concerned.” "
See, also, Z a h n v. B o a r d  o f  P u b l ic  W o r k s , 274 U. S.

325, 71 L. Ed. 1074, 47 Sup. Cl. Eep. 594; G o ricb v.
F o x , 274 U. S. G03, 53 A. L. R  1210, 71 L. Ed. 1228,
47 Sup. Ct. Eep. 675; N c c to w v. C a m b r id g e , 277 U. S.
183, 72 L. Ed. 842, 48 Sup. Ct. Eep. 447.
the land mis hold that ordinances dividing cities into 
districts on the basis of whether they are residential 
or business and limiting the use of real estate within
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these various districts to certain purposes arc to 
be sustained in principle, it, being necessary in order 
that they be declared unconstitutional that it affirma
tively appear the restriction is clearly arbitrary and 
unreasonable, and has not any substantial relation to 
the public health, safety, morals or general welfare. 
With this principle before us as the guiding star, 
leb’vjs next consider the reasonableness of thc 'par- 

TVvivifiur'ordinance in question.
Under its terms, mortuary establishments in the 

city of Tucson arc limited to a certain district set 
forth in the ordinance, which comprises some five 
per cent of the total area of the City of Tucson, 
within which district ninety-five per cent of the build
ings are used for business purposes; the available 
business frontage in said district being* some eighty- 
five thousand linear feet, of which something less 
than six hundred is now occupied by mortuaries 
while in the excluded district in which plaintiff’s 

v'/uv.̂ bxblishmcnt is proposed to bo located, ninety-eight 
.........yxer .cent of the buildings are used for residences.
: On these facts it would certainly appear that the 
prohibited area as a whole is most emphatically a 
residence district. The court found, however, in 
addition, that the immediate vicinity of plaintiff’s 
establishment was not strictly a residential district, 
but was mixed and rapidly giving way to business, 
and that it was a very suitable and convenient place 
for a mortuary. It is obvious that it would be ex
tremely difficult, if not impossible, to find any consid
erable district in a growing city which was one hun-\ #* dred per cent either business or residential. Even in 

‘ the business district of Tucson there arc doubtless a 
few isolated residences surviving. Even in the most 
exclusively aristocratic residence districts of the va- 

• :.<>. qur. cQuntrv there are frequently found
a few neighborhood cohic-r^nitvvivsi*-7K:vi'4 iU<1 * ;**-* •/
filling stations. The line must be drawn somewhere.

%> • /.
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To hold that for zoning purposes a district cpuld.not 
be classified as residential merely because a few 
isolated business houses had been already established 
therein would practically prohibit the exercise of the 
right of zoning. As we have seen by the foregoing 
quotations from the Euclid case, neither the mere fact 
that the natural development of a district was toward 

■̂  •jpdustrial enterprise and that the normal and reason
ably to be expected future use of certain property was 
for industry and trade purposes, nor the fact that 
property, if used for business purposes, would be of 
more value than if used for residential, will justify 
a court in finding unconstitutional an ordinance which 

; checks or defeats such development or diverts it to 
another district.
It is the rule in all cases involving the validity of 

the exercise of the police power that courts will intcr- 
• " fere with the action of the legislative authority only 

when it is plain and palpable that the ordinance has 
. - 'no real or substantial relation to the general welfare, 

and that it is unreasonable, arbitrary, and discrim
inatory. l ia d i c e v. N e w  Y o r k ,  s u p r a ;  E u c l id v. 
A m b l e r  R e a l t y  Go., s u p r a ;  T h o m a s  C u sa ck v. C h icago ,  
242 U. S. 52G, Ann. Gas. 19170 594, L. R  A. 3918A 
136, 61 L. Ed. 472, 37 Sup. Ct. Rep. 190. We arc of 
the opinion that it docs not appear affirmatively the 
ordinance in question was so unreasonable, arbitrary, 
and discriminatory that it would have been uncon
stitutional if it had been adopted before plaintiff had 
commenced the erection of its building.
It is urged, however, that since plaintiff had pur

chased the property in question, had received a per
mit to construct a mortuary there from the city, and 
had paid its license for conducting such a business 
at that location, the defendant was estopped from pro
hibiting it from proceeding' to m.nint;ii.iivVs _ busjjiessv 
" Aifc! in" srfppu fl *'o f-‘su cl VC o; ifehlhi! t tucf:<!aKc'bt’ Dolibhi'* '
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v. L o s  A n g e le s , 195 U. S. 223, 49 L. Ed. 109, 25 Sup. 
Ct. Rep. 18, is cited. The facts in that ease were 
that plaintiff, Dobbins, had commenced the erection 
of a gas works in a district where such structures 
were at the time permitted by the express terms of 
the ordinance and had received a permit from the city 
so to do. Shortly thereafter the limits were nar
rowed, leaving plaintiff’s property without the dis
trict where gas plants were allowed, and she asked 
for an injunction against the enforcement of the 
new ordinance. In her complaint she alleged, among 
other things, that the true purpose of the ordinance 
was not police regulation in the interest of the public, 
but the destruction of her rights and the building up 
of another company within the narrower privileged 
district. The City demurred to the complaint, and 
the demurrer was sustained. The Supreme Court of 
the United States, in discussing the case, held that 
the" mere fact a certain business is in existence does 
not of itself give it a vested right against the exercise 
of the police power, stating:
“The* prosecution of the business, originally harm

less, may become, by reason of the manner of its prosecution, or a changed condition of the commu
nity, a menace to the public health and safety. In 
other words, the right to exercise the police power 
is a continuing one, and a business lawful today may 
in the future, because of the changed situation, the 
growth of peculation or other causes, become a 
menace to the public health and welfare, and be required to yield to the public good.” '
In considering the allegations of the complaint in 

regard to the sudden and unexplained change of the 
law, it held, however, that the demurrer should have 
been overruled, and the City put on its answer, pre
sumably as to the allegation that the ordinance was 
not meant for the general welfare, but to favor a 
.-.specml poinĵ JUqr. ...̂ Vith.ilus h;iV]jn2g,of..tJie •c.iyu% we

*• *v . r  • t «-• — - v w .- .
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heartily agree. If it is alleged and proved that the 
real purpose of’passing an ordinance was an arbitrary 
and unjust discrimination, it of course cannot stand.
But such was not the situation in the ease at bar.
Up to the time plaintiff purchased its property all 
mortuaries in the City of Tucson had been conducted 
in the strictly business district. There had been no 
attempt on the part of any one of them to enter the 
residential section, and no ordinance of any kind 
regulating the location of mortuaries had been con
sidered necessary. As soon as_ it was Jknown_.wIiat.. 
plaintiff intended to do, a protest was filed; the. city., 
council notified plaintiff of that fact, and immediately 
began consideration of the question of regulating the 
location of mortuaries, adopting the ordinance in 
question soon after. Such facts are very far, indeed, 
from those alleged in the complaint in the Bobbins 

....case, and which the Supreme Court bf the United 
States said required an answer. Counsel for plaintiff 
argue with much zeal that the meaning of the Bobbins 
case is that unless there is an actual change in the 
existing conditions a business once permitted as law
ful cannot be excluded, and that no such change had 
occurred in the present case. We think plaintiff has 
given the language of that case a meaning and appli- 
.cation not contemplated by the court which rendered 
the opinion. If plaintiff’s business had been an 
established, long-continuing one, acquiesced in with 
full knowledge of the facts by the city authorities, or 
if mortuaries had been permitted at the location in 
question on May 12th by express ordinance, and not 
merely because the city had not as yet found it neces
sary to act at all on the subject, the situation would 
have been very different, and an estoppel might be 
entitled to consideration. But such was not the case.
Up to May 12th, so far as the record shows, it had 
never;. pgcur%ed. t Q _ , « l h n t ' . ^ o u l d  ;beuAi..*. »:->•*' 
attempt to establish a mortuary outside the recognized

?

j

r-

!
}i
I

!

i*
i

t



* - r*

roved that tho 
as an arbitrary 
cannot stand.
:c ease at bar. 
is property all 
been conducted 
•e had been no 
m to enter the 
n? .any hind; 

•v̂ - ly-en con •.
v.nmrcr'-vliî . 
hied; the city ' 
id immediately 
regulating the 
ordinance in 

ny far, indeed, 
in tho Bobbins 
of the United 
id for plaintiff 
of tho Bobbins 
ckij.go in the 

as law- 
j.'kI ■

i-r.jhJ; has 
dag and appli- 
vrhich rendered 
had been an 
:;ccd in with 
authorities, or 
• location in 
iian<:e, and not 
lutuiVr'ii'iicecs-

*V . '  .T'O-Vld

: light Vv. 
as not the case.
■ • • . it hrd 

hr an
v'.

rrAfir. [3-t Ariz.

•X.v.

i

%

JV .»>• •
I
t

business district. As soon as the attempt was known, 
proceedings were immediately initialed and carried 
forward to establish the restricted district. To hold 
"That under circumstances like this the city was 
estopped would mean that the governing authorities 
of municipalities, unless they foresaw in advance 
every condition which might arise and acted before 
the contingency occurred, would be helpless thereafter 
to meet the changed situation. We arc satisfied that 
the situation changed within the true meaning of tho 
Bobbins case as soon as plaintiff attempted to locate 
its mortuary where it did, and that the municipal 
authorities acted with reasonable promptness under 
the circumstances.
. It is also contended that plaintiff had vested rights 
which were entitled to protection. Although it had 
purchased the land in question and let the contract for 
the building before the ordinance was adopted, yet 
before any material amount of construction had ac
tually been done, it was fully advised that the ordi
nance was under contemplation. Instead of awaiting 
the action of the council, it apparently proceeded on 
the theory either that the ordinance would not be 
passed, or that, if passed, it was void. Having taken 
that chance, it may not now be heard to set up any 
loss to it which arose from its actions a f l e r it had 
knowledge that the ordinance was being considered. 
But even if plaintiff suffered some damages through 
things occurring b e fo r e the protest, financial loss, no 
matter how severe, does not of itself give parties a 
vested right to continue a business, no matter how 
long it has been conducted, if the business is one whoso 
location may be regulated under the police power. In 
the ease of I la d a c h c c k v. S e b a s t ia n , 230 U. S. 301, Ann. 
Gas. 1917B 927, GO L. Ed. 343, 30 Sup. Cfc. Rep. 143, it 
appeared that plaintiff had long been engaged in the 
manufacture of bricks in a certain location in Los

........ ..\Aî lesvund Umt
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worth some ciglit hundred thousand dollars. Later 
the City passed a zoning ordinance which prohibited 
the use of the property for hricknmking, and in effect 
lowered its value to less than one hundred thousand 
dollars. The court, however, held that his vested 
interest. could not be asserted against the police 
power, stating:
“It is to be remembered that we arc dealing with one of the most essential powers of government,— one that is the least limitable. It may, indeed, seem 

harsh in its exercise, usually is on some individual, 
but the imperative necessity for its existence precludes any limitation upon it when not exerted arbitrarily. A  v e s t e d  in te r e s t  cannot be a s s e r t e d  a g a in s t  
i t  b ecau se  o f  c o n d i t io n s  once o b ta in in g . C h ica g o <£• 
A .  It. Co. v. T r a n b a r g e r , 2;JS U. S. (57, 78, 59 L. Ed. 1204, 1211, 35 Sup. tit. Ecp. 678. To so hold would preclude development and fix a city forever in its primitive conditions. There must be progress, and if 
in its march private interests are in the way, they must yield to the good of the community. The logical 
result of petitioner’s contention would seem to he 
that a city could not be formed or enlarged against the resistance of an occupant of the ground, and that 
if it grows at all it can only grow as the environment of the occupations that arc usually banished to the purlieus.” (Italics ours.) A t l a n t i c  C o a s t  TAnc 11. 
Co. v. G o ld b o ro , 232 U. S. 548, 58 L. Ed. 721, and cases cited, 34 Sup. Ct. Ecp. 364.

i * It is of course true that in determining whether the
i ’ general welfare requires .interference with property . 
i rights by a zoning ordinance, municipalities should,

and presumably generally do, consider, among other 
; things, the loss to property owners by a restriction

of the use of their property. This, however, is only 
I one of the considerations on which the final decision

is to be.based
erfy "riglTth

sed. ■ Doubtless, if the value of the pvop-
desifOyctt *is" s'd".gvoaV'ns "edtnpViicVTWHfi1.- ’

the benefit done, that it clearly appears the ordinance 
is arbitrary and unreasonable, the courts will inter-

sI
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fere, but if tlicrc can be any reasonable argument on 
the question (lie legislative will must prevail.
In the ease at bar any loss for money expended 

a f t e r plaintiff had notice of the proposed ordinance 
was at its peril, and cannot be considered as a vested 
right, entitled to any consideration. If the ordinance 
be valid, the contractor would have no action against 
plaintiff for failing to complete its contract, though 
he would have one on q u a n tu m  m eru i t for what was. 
already done. The only loss which conld be con
sidered would be the decreased value of the lot, if any, 
because it could not be used for a mortuary, and the 
few dollars expended on the property before the 
plaintiff had notice of the protest. Since a vested 
right does not ip s o  fa c to defeat an ordinance of this 
kind, we cannot say affirmatively that Ordinance 600 
of the City of Tucson was on its face and on the 
facts found by the trial court inherently so unreason
able and discriminatory that it is unconstitutional. 
Wo therefore hold that if it was adopted in the man
ner provided by law it is constitutional. Was it so 
adopted?
It was stipulated at the trial that the ordinance was 

passed in the following manner:
“That John E. White is now, and at all times since, 

on oy about January 1st, 1925, has been the duly elected, qualified and acting Mayor of the City of Tucson; that on the 6th day of July, 1926, a regular 
meeting of the City Council of the City of Tucson was 
held; that the said John E. White, Mayor of Tucson, was not present at said meeting, he being at that 
time absent from the City of Tucson; that at said meeting there were present all of the members of the City Council of the City of Tucson, liking six in number; that at said meeting of July 6th, 1926, upon 
motion of Councilman Chambers, duly made, seconded and unanimously carried, Councilman J. F. Pfeiffer 
was elected president f>ro te m . to preside at the meet-

• t i o n  o i  n u y  k i n d  W a s  t a k e n  n y  t h e  C i t y  C o u n c i l  o f  t h e  •
31 Ariz.— 33
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City of Tucson for the purpose of qualifying any person to discharge the duties of the Mayor during his absence from the City. That at said meeting of July 6th, 1926, the following action was taken, as. shown by the minutes of said meeting:
“ ‘Councilman Jaastad stated that the Building and Land Committee was ready to report upon the matter 

of the regulation of funeral parlors, and called upon the City Attorney to read the Ordinance which they had instructed him to prepare, and thereupon Ordinance No. 600, regulating undertaking or embalming 
business, or mortuaries, was read the first time in full, and upon motion of Councilman Jaastad, duly made, seconded and carried, read the second and 
third time by title only, and placed on its final passage. The roll call resulted as follows: Chambers, 
Cordis, Holbcrt, Jaastad, Pfeiffer and Pilcher, Aye, and Ordinance No. 600 was declared duly passed and adopted. ’

—  “That the minutes of said meeting of July Gib, 1926, were signed as follows: ‘J. P. Pfeiffer, President p r o  i c m . ’ That during the course of said meeting of July 6th, 1926, and immediately after the pas
sage of said Ordinance, said Ordinance No. 600 was signed by the said J. F. Pfeiffer as follows: ‘Approved this 6th day of July, J. F. Pfeiffer, President 
p r o  t e m . } That said ordinance No. 600 was at no time submitted to the said John E. White for his approval or disapproval. That the said John E. White 
had returned to and was in the City of Tucson and discharging the duties of his office as Mayor of said City on the 13th day of July, 1926, and attended a 
meeting of the Common Council of the City of Tucson held July. 13th, 1926. That said Ordinance No. 600 was not at any time subsequent to July 6th, 192(5, repassed by the Common Council of the City of Tucson.” •

i It is the contention of plaintiff that the ordinance
was invalid on the foregoing facts, as not having 
been approved by the mayor or passed over his veto. 

-.tS s•••••The-luaune-v-of*the autif.tibn- 3r̂ mAin-aiu.vV of*Juu!dvi-- 
politics is regulated either by their charters or by
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general statute. The City of Tucson as at the time in 
question was acting under a special charter originally 
adopted in 1883. This charter, so far as it relates to 
the method of passage and approval of ordinances, 
reads as follows:
“ Section 1. The Mayor and Common Council shall 

hold their regular meetings on the first Monday in each month. A majority of all the members elected shall be a quorum; and a less number may adjourn 
from time to time ..and may compel the attendance of absent members. The Mayor shall preside "at all meetings of the Common Council, but shall be entitled to no vote unless in case of a tie. In the absence of the Mayor at any regular, or adjourned, or called 
meeting of the Common Council, if four members are present they may choose one of their own number 
to preside at such meeting, and all acts of such pre
siding officer shall have the same validity as if done 
by the Mayor; and such Mayor pro t e m p o r e shall not thereby lose his vote as Councilman. Every order 
made and ordinance passed by the Mayor and Common Council, in order to have legal force; must receive not less than four votes and the approval of 
the Mayor; or if ho fail or refuse to approve the same within ten days after its passage, to render such order or ordinance valid, it must receive the votes of .five of the Councihucu." '
It appears therefrom that in the absence of the 

mayor at any meeting four members of the council 
may. choose one of their own number to preside at 
such meeting, and" “all acts of such presiding officer 
shall have the same validity as if done by the mayor." 
If, therefore, the mayor may approve an ordinance 
adopted at such meeting immediately upon its adop
tion and during the meeting, and his approval be 
valid, it would seem there can be no question that 
such action on the part of the mayor p r o  t e m p o r e  
would be equally valid.- Plaintiff argues, however, 
Jthai" tbcii" is'Vdl*ihevspn!itf(Vr‘i'-ltc‘ ciiaricvV lltat it’ was'" 
meant the presiding officer should only exercise the
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ordinary procedural duties of the mayor as presiding 
officer over the meetings of the council, to the exclu
sion of his independent duties as mayor of the City, 
such as approving ordinances, making appointments, 
etc. It claims that the subsequent provision of the 
section, “or if he fail or refuse to approve the same 
within ten days after its passage, to render such order 
or ordinance valid, it must receive the votes of five 
of the councilmen" means that the mayor has ten full 
days’ time to consider an ordinance, and that any 
action thereon by the president pro l e m p o r e before 
the expiration of the ten days is unauthorized.
We cannot concur in this view. If plaintiff’s posi

tion be correct, when, if at all, may a mayor p r o  tem 
p o r e approve an ordinance? By the process of 
elimination, since the mayor has every-minute of the 
ten days in which to consider his action, the former 
could not act at all. In other words, although the 
charter gives him all the powers of the mayor during 
the meeting, novcrthlcss he could never exercise one 
of the most important, that of approving or disap
proving ordinances. The general rule of law unques
tionably is that a mayor p r o  te m p o r e , made such by 
the charter, has all the powers of the mayor himself 
during the period in which he may act, unless some 
special exception appear in the charter. McQuillin, 
Municipal Ordinances, par. 691; O ’M a l ly v. M cG inn ,  
53 Wis. 353, 10 X. W. 515; B a r t o n ' v .  R e c o r d e r ' s  
C o u r t ,  60 Or. 273, 119 Pac. 349; H u n t e r v. L o u is v i l le ,  
208 Ky. 562, 271 S. W. 690; S e a t t l e v. D o r a n , 5 Wash. 
482, 32 Pac. 105,1002. Counsel for plaintiff has cited 
us to a number of eases holding to the contrary. In 
most, if not all of these, it appears that the acting 
mayor in what he did proceeded against the protest 
of the mayor. The old adage is that “hard cases 
make poor law” and the reasoning.of U iq .cases last 

‘‘ffxffevrtnVfo seenls*"to‘Toil<5xV*01at rh!age. *"XVc*:ue of the 
opinion that on the stipulation filed, since considera-
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tion for ton days liofovc acting was permissive and not 
mandatory, the mayor would have had the right to 
approve the ordinance immediately after its passage 
, and at the meeting when it was passed, and therefore 
it was within the power of the mayor p r o  t e m p o r e to 
approve it then, and his approval had the same effect 
as would that of the actual mayor.
Counsel urges upon us that the final decision in this 

ease will be. a precedent and that its reasoning will 
bo as applicable to a ease of the absence of a Governor 
as to the absence of a mayor. "We agree with this 
statement. Tins court has recently had before it a 
very similar situation. Under our Constitution the 
Secretary of State, when the Governor is absent from 
the state, has all the powers and duties of the latter. 
During the temporary absence of the Governor on 
public business the Secretary of State made an ap
pointment to one of the most important offices under 
the control of the Governor. Immediately upon learn
ing of this apointment the Governor publicly re
pudiated such action, and bitterly criticised the 
Secretary of State for his conduct. The validity of 
the appointment was litigated in this court, and 
was passed on in the case of M c C ln sk c y v. H u n te r ,  
33 Ariz. 513, 2GG Pac. 18, wherein we affirmed its 
validity. In that case we said:
“It might ho well to say here that under section G,

• article 5, of the Constitution of Arizona, the powers and duties of the Governor,-when that officer is absent ] from the state, devolve upon the Secretary of State '
I and his acts at such times, whatever they may he, arc
| just as valid and binding as though they had been; performed by the Governor himself. lienee, if a
j condition existed in Arizona on January 20, 1028, that; gave the chief executive of the state the right to ap-
| point a member of the Industrial Commission there( can be no. question hut- that. the. acting Governorj could, have exercised this right just as effectively as
' could the Governor .himself had he been within the

v ...wv;. • .'*»  ̂ />•** r*'* >. •' .* -• % • v>
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state. "Wliethcr, however, it was good policy under 
the circumstances for him to do so or in keeping with the proprieties which an acting Governor might he 
supposed to observe is a matter which cannot be considered by the court.”
Even were the mayor p r o  t e m p o r e not authorized to 

approve the ordinance as he did, there is another rea
son why it was valid. The charter provisions above 
quoted do not provide for the ordinary veto, by re
turning the ordinance to the council with the mayor’s 
disapproval, nor do they set forth any method of 
passing an ordinance over a veto. They simply say 
that an ordinance, to have legal force, “must receive 
not less than four votes and the approval of the 
mayor or if he fail or refuse to approve the same 
within ten days after its passage, to render such order 
or ordinance valid it must receive the votes of five 
of the Councilmcn.” We arc of the opinion that in 
the absence of any special provision requiring such 
action an ordinance, after the mayor has failed to 
approve it, need not be returned for reconsideration or 
repassage if it has received the votes of five of the 
members of the council on its original passage. In 
such case it is valid without any further action, re
gardless of whether or not the mayor has approved. 
R h o d e s v. P e o p le , G7 Colo. 4, 1S5 Pac. 204.
For both the foregoing reasons we hold that the 

ordinance was adopted in manner and form as pro
vided by the charter of the City of" Tucson, and, 
since it does not ainrmativcly appear it is unconstitu
tional, it is valid. The order of the superior court 
granting an injunction is reversed and the case re
manded, with instructions to deny the injunction, and 
for such proceedings as may be proper.
ROSS, C. J., and McALISTER, J., concur.
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NICOLAI ct al. v. BOARD OF ADJUST- 
, MENT OF CITY OF TUCSON.

&
No. 4160.

Supreme Court of Arizona. 
April 8, 1010.

I. Municipal corporations ©=621

J. B. Judge, Alfred Ronstadt, and Cusick 
& Lyons, all of Tucson, for appellants.

B. G. Thompson and Arthur Henderson, 
both of Tucson, for appellee.

LOCKWOOD, Judge.
This is an appeal from an order of the 

superior court of Pima County quashing aThe authority given by state zoning law writ of certiorari. The circumstances out 
to a board of adjustment, under an ordi- of which the case arose may be stated as 
nance which expressly limits erection and follows:
use of structures within a given district to Robert Nicolai and Mrs. W. F. Christ- 
certain specified purposes, to decide special man, hereinafter called petitioners, arc the 
exceptions to terms of ordinance and to an- owncrs 0f Lots 1, 2, 3 and 4 in block 190 
thorize in specMc eases, a variance such as of the city of Tucson. On December 12, 
would not be contrary to public interest, 193S they applied to the building inspector 
does not permit board to authorize a pro- of Tucson for the issuance of a building 
hlbltcd use of a building, but merely to permit to construct on said property, a 
grant exceptions to the general rule govern- warehouse and freight terminal, which ap
ing the erection and maintcuance of build- plication was refused by the inspector, 

.ings which are used for an authorized pur- Thereafter they filed an appeal to the board 
pose. Rcv.Code 1028, $| 402—1(11. of adjustment of Tucson, hereinafter called

' __ the board, asking that the decision of the2. Municipal corporations ©=621 building inspector be overruled, and that
When an.ordinance passed under state ^ permit for the erection and operation ofzoning law expressly prohibits use of prop- said warehouse and terminal be granted, erty within certain districts for certain pur- 0n january 18> 1939 thc board held a 

poses, a board of adjustment created by an- hcaring and took evidence, and overruled 
thority of state zoning law cannot change the dccision of thc building inspector and 
use established by wgismUvo body of city ted thc pcrmit as prayed for. Some 
through its ordinance and any such cl.angc ninc d latcr thc board, without notice to 
must be by the legislative body Itself through titioncrs decided that a public rehearing

3. Municipal corporations ©=621 • ' datc ]*s}  namfJ- die faring was postponedMTicre,-under zoning ordinance, erection u.n d̂ f̂arch IS, but before that datc pcti-
of warehouse was permitted only in Indus- tioners filed in the superior court of Pima 
trial districts; board of adjustment was not County an application for a writ of ccr- 

* authorized, under statute, to permit building f,orarh claiming that a rehearing was in 
of warehouse as a “special exception” in a cxccss of the jurisdiction of the board, 
business district. Itcv.Codc 1028, §§ 4G2- The record was brought up and on April 
4Q4# 27 thc court rendered a judgment quashing

the writ of certiorari, whereupon this ap
peal was taken.

Thc case involves the construction and 
effect of article 14 of chapter 12, R. C. 

■T 1 10 1928, being thc state zoning law, and ordi-
. ■ ' nance No. 647 of thc city of Tucson,

Proceeding by Robert Nicolai and Mrs. law, so far as material to this case, reads 
W. F. Christman against the Board of as follows:
Adjustment of thc City of Tucson for a “§ 462. Grant of power. For the pur- 
writ of certiorari, claiming that defendant pose of promoting thc health, safety, mor- 
board was acting in excess of its jurisdic- als, or the general welfare of the cumnumi-
tion. From a judgment quashing thc writ, ty, thc legislative body of incorporated
the plaintiffs appeal. . cities and towns may regulate and restrict

Affirmed. * ‘ thc height, number of stories, and size of

See Words and Phrases, Permanent 
Edition, for all other definitions of 
“Special Exception”,
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buildings and other structures, the percent
age of lot that may be occupied, the size 
of yards, courts, and other open spaces, the 
density of population, and the location and 
use of buildings, structures, and land for 
trade, industrial, residence or other pur
poses, and may establish set back lines; 
and for such purposes may divide the mu
nicipality into districts of such number, 
shape, and area as may be deemed best 
suited for the purposes hereof. Within 
such districts it may regulate and restrict 
the erection, construction, reconstruction, 
alteration, repair, or use of buildings, struc
tures, or land. All such regulations shall be 
uniform for each class or kind of buildings 
throughout each district, but the* regula
tions in one district may differ from those 
in other districts/'
"§ 463. Method of procedure by ordi

nance; The legislative body may provide 
for the manner in which such regulations 
and restrictions and the boundaries of such 
districts shall be determined, established, 

.and enforced. * * *"
• "§ 464. Board of adjustment. The ordi

nance may also provide for the appointment 
of a board of adjustment, with powers in
an appropriate case to make special ex
ceptions to the terms of the ordinance, in 
accordance with provisions therein con
tained. * * * Appeals to the board may 
be taken by any person aggrieved or by any 
officer, department, board, or bureau of the 
municipality affected by any decision of any 
administrative official. * * *

"The board shall fix a reasonable time for 
the hearing of the appeal and give notice 
thereof to the parties in interest and the 
public. The board shall:. Hear and decide 
appeals when there is error in any order, 
requirement or decision, made by an ad
ministrative official in the enforcement of 
any ordinance adopted pursuant hereto; 
hear and decide special exceptions to the 
terms of the ordinance upon which such 
board is required to pass under such ordi-

It is evident that this statute, which 
was originally adopted as chapter 80 of 
the regular session laws of 1925, was 
copied from the Standard State Zoning 
Enabling Act prepared under the auspices 
of the Federal Department of Commerce, 
which act has been adopted practically ver
batim by approximately two-thirds of the 
states, including Arizona, Utah, Oklahoma, 
Texas, Missouri, North Dakota and Iowa. 
Under its authority the city of Tucson 
adopted ordinance No. 647. It is lengthy, 
and xvc, therefore, summarize its provi
sions as follows, quoting it only when 
necessary: The ordinance, as amended, 
divides the city of Tucson into nine class
es of use districts, A, B and C residence 
districts, A, B and C business districts, 
and A, AA and B industrial districts. The 
boundaries of these districts arc set forth 
on certain maps declared to be a part of 
the ordinance. Section 3 reads, in part, as 
follows: "In any Class *A' residence dis
trict, no building or premises not already so 
utilized shall be used, and no building or 
structure shall be erected, which is ar
ranged, intended or designed to be used, in 
whole or in part, for any industrial, man
ufacturing, trade, or commercial purposes, 
unless herein otherwise provided, or for 
any other than one or more of the following 
specified purposes: * * *" and then de
scribes the uses to which buildings in the 
district may be put, and follows with many 
regulations as to the buildings to be erected 
therein. Similar provisions arc found re
ferring to each of the other eight, dis
tricts.

It will be seen that it is expressly stated 
that no building in a district shall be used 
for any purpose except that for which spe
cific permission is granted by the ordinance. 
Upon examining the ordinance further it 
appears that the use to which petitioners in
tended to put the building which they de
sired to erect was limited to classes A, AA 
and B industrial districts only, and that 
such erection or use within any other dis-

- V . •>: V 4-

; i

will not be contrary to the public interest, 
where, owing to special conditions, a literal 
enforcement of the provisions of the ordi
nance will result in unnecessary hardship; 
reverse or affirm, wholly or partly or mod
ify the order or decision, appealed from and 
to make such order or decision, as ought 
to be made, and to that end shall have 
the powers of the officer from whom the 
appeal is taken. * * * ”

pears from the* recor'duuaV the " d is t r ic t" in '""" 
which the property of petitioners is situated 
is a class C business district.

The ordinance grants the following pow
ers to the board:

"See. 12. Powers of the Board of Ad
justment. The Board shall have the fol
lowing powers:

"1. To hear and decide after public no
tice and hearing, appeals where it is al-

4
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Icgcd there is error in any order, require
ment, decision or determination made by 
the Building Inspector in the enforcement 
of this ordinance.

"2. To authorize upon appeal, after pub
lic notice and hearing, in specific eases such 
variance from the terms of this ordinance 
as will not be contrary to the public in
terest, where, owing to special conditions, 
the enforcement of the provisions of this 
ordinance would result in unnecessary 
hardship, and so that the spirit of the or
dinance shall be observed and substantial 
justice done.

“3. To permit in any district any use in 
keeping with the uses authorized in such 
district, though such use is not specifically 
mentioned in this ordinance.”

[1] The board, therefore, at its orig
inal meeting when it overruled the action 
of the building inspector and granted a 
permit for the erection of the building re
quested by petitioners, did so contrary to 
the express terms of the ordinance, unless 
it be held that section 464, supra, authorizes 
it to permit the erection and use of build
ings within a district for a purpose prohib-

atid construction details within the specified 
uses? If the Board can grant a noncon
forming use, that is, can authorize a pro
hibited use on one plot of ground within a 
district, it can as to all other plots of 
ground. Any variance in use is to the ex
tent of such land in effect a rezoning or 
the placing of such land in a different zone 
than that in which the Commission by or
dinance had placed it for the purpose of . 
promoting the health, safety, morals and 
general welfare of the community. Suul 
interpretation would permit the Board, an. . 
administrative agent merely, to set aside 
and in effect annul an ordinance, a legis
lative act of the Commission, and to do all 
the Commission itself might do. * * *
If however the powers of the Board are 
limited to minor and practical difficulties, 
to such variations in detail and construc
tion as the Inspector himself might have al
lowed rather than to use, the statute and 
^ct up are harmonious throughout, the hi
atus is gone, and the purpose and spirit of 
zoning laws preserved so the City might 
develop according to a comprehensive plan 
and land be utilized to the best advantage 
consistent with the public policy and wcl-

ited by* the ordinance. This precise ques- fare.. And this interpretation of the statute 
lion has been be fox c the couris i»r ihe 
of Walton v. Tracy L. & T. Co., Utah, 92 
P.2d 724; Anderson-Kerr v. Van Meter,
162 Okl. 176, 19 P.2d 1068; Van Meter v.
H. F. Wilcox Oil & Gas Co., 170 Okl. 604,
41 P.2d 904; Harrington v. Board of Ad
justment, Tex.Civ.App., 124 S.VV.2d 401;

• State ex rel. Nigro v. Kansas City, 325 Mo.
95, 27 S.W.2d 1030; Livingston v. Peter
son, 59 N.D. 104, 228 NAV. 816; Zimmer
man v. O'Meara, 215 Iowa 1140, 245 NAV.

.715.* In each of these cases it was held 
that authority such as is given by our stat
ute to a board of adjustment, under an 
ordinance which expressly limited the erec
tion and use of structures within a given 
district to certain specified purposes, to de
cide special exceptions to the terms of the 
ordinance and to authorize in specific cases

. ...
The action of the board at its first

i: in nceorckncc with the great weight of 
authority. * * * ” . . ^

[2] It is true there arc a few states 
which do permit a slight use extension, 
such as In re Mark Block Holding Corp., 
141 Misc. 818, 253 N.Y.S. 321; Prusik v. 
Board of Appeal, 262 Mass. 451, 160 N.E. 
312, but they are the older cases and are 
in the minority. We are of the opinion 
that the later and better rule js  that when 
an ordinance passed under a stamEe like" 
burs expressly prohibits the..use.of property 
within certain districts for certain purpos
es, a board of adjustment created by au
thority of the statute may not change the 
use established by the legislative body of 
the city through its ordinance, and that 
any such change must be by the legislative 
body itself through a new ordinance rezon-

boards to authorize a prohibited use of a 
building, but merely to grant exceptions to 
the general rules governing the erection 
and maintenance of buildings which were 
used for an authorized purpose. The court, 
in Walton v. Tracy L. & T. Co., supra, 
passing on a statute almost verbatim like 
ours, said [92 P.2d 726J: “Can the Board 
then grant a variance in use or is it con
fined in its powers to variances in building 1011

[3]
hearing when it granted a nonconforming 
permit to petitioners was, therefore, on its 
face in excess of its jurisdiction, and null 
and void. This being the ease, we think it 
unnecessary for us to consider the question 
of whether hoards of adjustment estab
lished tinder the statute may grant rclicar- 
ings on valid orders made within their ju 
risdiction. If the first order was void, the

.... ?*y~-.'
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second hearing was in law an original one 
and not a rehearing.

The judgment of the lower court is af
firmed.

' ROSS, C  J., and McALISTER, J., con
cur.

tion by corporation of any trust which may 
have existed, so as to be precluded from 
maintaining action against corporation for 
conversion, after two year statute of limita
tions had run, based on corporation’s sale 
of the stock. Itev.Codc 1028, § 2030, subd. 3.

<^7*ei lunite
V r • . .

JACK WAITE MINING CO. v. WEST.
- No. 4121.

Supreme Court of Arizona.
April 15, 1940. • :

f. Limitation of actions S=>103(4)
Where the trustee of ah express trust, 

to the knowledge of his cestui quo trust, 
repudiates the trust and converts the property, limitations then begin to nm. Itcv. 
Code 1928, § 2059, subds. 3, 4; $ 2000, 
subd. 3. t .
2. Limitation of actions C=>I03(4)

, * A cestui quo trust, who does not have
notice of specific repudiation of trust by 
trustee, but who knows facts from which a 
reasonable man would be put on notice Unit 
the trust has been or is about to be repu
diated, is deemed to have actual.notice, as 
respects limitations. Itcv.Code 1928, § 2050, 
subds. 3, 4; § 2000, subd. 3. * • "
sl Limitation of actions <3=>I03(4)

A cestui que trust may not shut his 
eyes and refuse to recognize a plain warning 
of danger that trust has been or is about to 
be repudiated, and then claim that he had 
no knowledge of the catastrophe when it 
comes, so as to avoid bar of limitations. 
Itev.Codc 1028, § 2059, subds. 3, 4; $ 2000, subd. 3.
4.* Limitation of actions C=> 103(4)

.*• • ••••„•• ••A "sfufrkhqjliev ewjib"'hpV!ino(ice<c»f»sfô l: 
assessment and that his mining stock would 
be sold for nonpayment thereof if It were 
not paid by certain date, and who mailed a 
check on a private firm of which he was a 
member covering the assessments, hut after 
being notified that his account with firm had 
been closed, failed to compare statement and 
cheek stubs from which lie would-have as
certained that check had not been paid 
would* be deemed to have n otice  of repudia-

. Appeal from Superior Court, Maricopa 
County; Howard C. Spcakman, Judge.

Action by Charles C. West against the 
Jack Waite Mining Company for reinstate
ment in plaintiff’s name of certain shares 
of defendant’s capital stock, upon the stock 
record books of defendant. Judgment for 
plaintiff and defendant appeals.

Reversed and case remanded with in
structions.

. Baker & * Whitney, and Lawrence L.
Howe, all of Phoenix, for appellant.

Townsend, Jcnckcs & Wildman, of Phoe
nix, for appellee.

LOCKWOOD, Judge.
This is an appeal by Jack Waite Mining 

Company/ a corporation, hereinafter called 
defendant, from a judgment in favor of 
Charles Q  West, hereinafter called p la in 
tiff, directing defendant to reinstate certain 
shares of its capital stock upon the stock 
record books in the name of plaintiff, or in 
lieu thereof, to pay him the sum of $1,200.
The facts material to a decision of the case 
may be stated as follows:

Defendant,- prior to 1932, was a mining 
* corporation in which plaintiff was the own

er of 4,000 shares of fully paid capital 
stock. Under the articles of incorpora-. 
tion this stock was expressly declared to be 
assessable, but the articles provided no 
specific manner by which the assessment 
could he levied and collected. On March 
21, 1932, the board of directors of defend
ant, hereinafter called the board, amended 
its by-laws by setting up a method for levy
ing and collecting an assessment. It pro
vided that the board might order.an assess
ment pa-T-ativum •;!• cirramidair, fiolrfyihe **{•••*•• 
stockholders, and if the assessment re
mained unpaid, the stock of the delinquent 
stockholder would he sold at public auction 
in the manner set forth in the by-laws. On 
the same date the hoard levied an assess
ment of 4(5 per share on all of its outstand
ing capital stock, providing that it should 
be paid on or before May 6, 1932, and that 
any slock upon which the assix-mcnt* re
mained unpaid at that date would be dclin*

%
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T-T^-T-

-•—311; D. .31n St. ."'' /•3313b DYICFS by SAM JOYNERi v/ j ; !' 5 CONTINUED TO'MEETINd*JAN^tT Ytl
- 3.603 S. •i-.M.r.cre.Ave.l " " ' "' ': -Z""'. y'"' X |X i 2/21.17/30 12/31 ;X:<' _ vfflERE. JS WAS^ITKORAW-;
... .... . by A:rro;Jl $ v": 1 5  s ; ? i * 5 i 3 "';io siLVA: 
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SECTION 9507 COUNCIL ACTION. Upon receipt 
of an appeal by a private party, or upon receipt of a 
recommendation from the City Planning Commission, the 
City Council shall set the time for consideration of the 
matter. In the case of an appeal by a private party, the 
City Clerk shall notify the Secretary of the Commission 
of the receipt of the appeal and of the time set for con
sideration thereof; and said Secretary shall, not less than 
five days prior to the date set for the hearing on the 
appeal, give written notice to the appellant and to any 
known adverse parties, or to their representatives, of the 
time and place of the hearing. Upon an appeal by a 
private party, or upon the receipt of a recommendation 
from the City Planning Commission, the Council may ap
prove, modify, or reverse the decision, or may approve, 
modify, or disapprove the Commission’s recommendation, 
as the case may be. The decision of the Council shall be 
final.

SECTION 9508 LIMITATION ON RESUBMISSION. 
Whenever a private party application has been denied by 
the City Council, no such application for the same proposal 
affecting the same property, or any portion thereof, shall 
be filed within one year after the date of denial.

VARIANCE PROCEDURE

SECTION 9600- TITLE, PURPOSE, AND APPLICA
BILITY. The provisions of Section 9600 through Section 
9624, inclusive, shall be known as the Variance Proce
dure. The purpose of these provisions is to prescribe the 
procedure for the relaxation of any substantive provision 
of the Zoning Regulations, under specified conditions, so 
that the public welfare is secured and substantial justice 
done most nearly in accord with the intent and purposes 
of the Zoning Regulations, under specified conditions, so 
all proposals to vary the strict requirements of the Zoning 
Regulation. ,

SECTION 9601 APPLICATION. Application for a 
variance shall be made by the owner of the affected prop
erty, or his authorized agent, on a form prescribed by the 
.City Planning Department and shall be filed with such 
Department. The application shall be accompanied by 
such information including, but not limited to, site and 
building plans, drawings and elevations, and operational 
data, as may be required to permit the review of the 
proposal in the context of the required findings, and by 
the fee prescribed in the Fee Schedule at Section 9800.

3

SECTION 9602 PROCEDURE FOR CONSIDERA- 
. JH O N .'v . v  \  / . . . "  v •.*•••*

(a) Major Variances. An application for a variance from 
a provision of the Zoning Regulations with respect to 
permitted activities or facilities, number of required off- 
strect parking spaces or loading berths, performance stand- 

* ards, maximum number of living units, maximum floor-area . 
ratio, restrictions on the vertical location of activities within 
a structure, or maximum size of the activities conducted 
by a single firm (collectively referred to herein as “major 
variance ) shall be considered by the Board of Adjustments. 
However, the Board may, at its discretion, refer any appli
cation to the City Planning Commission for consideration

rather than acting on it itself. A public hearing shall be held 
on each application. Notice of such public hearing shall be 
given by posting at least five notices thereof in the vicinity 
of the property involved in the petition, at least five days 
prior to the date of the hearing. The Board or the Commis
sion, as the case may be, shall determine whether the con
ditions required in Section 9603 or Section 9601 are pres
ent, and may grant or deny an application for a variance • 
or require such changes in the proposed use or impose such 
reasonable conditoins or approval as are in its judgment 
necessary to promote the purposes of the Zoning Regula
tions. The determination of the Board or the Commission, 
as the case may be, shall become final 10 days after the 
date of decision unless appealed to the City Council in 
accordance with Section 9605.

’ (b) Minor Variances. An application for a variance from 
a provision of the Zoning Regulations other than those 
listed in subsection (a) (referred to herein as “minor vari
ance”) shall be considered by the Director of City Plan
ning. However, the Director may, at his discretion, refer 
any application to the Board of Adjustments for considera
tion rather than acting on it himself. At his or its discretion, 
the Director or the Board, as the case may be, may give 
such notice as is deemed appropriate to adjacent property 
owners or other affected parties; and, in cases referred by 
the Director to the Board, a public hearing may be held 
before the Board. The Director or the Board, as the case 
may- be, shall determine whether the conditions required 
in Section 9603 or Section 9604 are present, and may grant 
or deny an application for a variance or require such 
changes in the proposed use or impose such reasonable 
conditions of approval as are in his or its judgment neces
sary to promote the purposes of the Zoning Regulations.
A determination by the Director of City Planning shall 
become final five days after the date of decision unless 
appealed to the Board of Adjustments in accordance with 
Section 9606. In cases which the Director refers to the 
Board, the decision of the Board shall be final.

(c) Period of Consideration. Should a decision not be 
rendered pursuant to subsections (a) and (b) within 60 
days after filing, the application shall be deemed approved 
unless said time has been extended by agreement between 
the Director of City Planning, the Board of Adjustments, 
or the City Planning Commission, as the case may be, and 
the applicant.

SECTION 9603 FINDINGS REQUIRED. Except as 
otherwise provided in Section 9604, a variance may be 
granted .only upon dvteun.inatioo that ojl.pf the following 

‘conditions arc present: " :
(a) That strict compliance with the specified regulation 

would result in practical difficulty or unnecessary hardship 
inconsistent with the purposes of the Zoning Regulations, 
due to unique physical or topographic circumstances or 
conditions of design; or, as an alternative in the case of a 
minor variance, that such strict compliance would preclude 
an effective design solution improving livability, operational 
efficiency, or appearance.

(b) That strict compliance with the regulation would 
deprive the applicant of privileges enjoyed by owners of
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similarly zoned property; or, as an alternative, in the ease 
of a minor variance, that such strict compliance would 
preclude an effective design solution fulfilling the basic 
intent of the applicable regulation.

(c) That the variance, if granted, will not adversely 
affect the character, livability, or appropriate development 
of abutting properties or the surrounding area, and will not 
be detrimental to the public welfare or contrary to adopted 
plans or development policy.

(d) That the variance will not constitute a grant of
special privilege inconsistent with limitations imposed on 
similarly zoned properties or inconsistent with the purposes 
of the Zoning Regulations. i

SECTION 9604 ALTERNATIVE FINDINGS FOR 
PRE-ENACTMENT VARIANCE. As an alternative to 
the findings required in Section 9603, a variance may.be 
granted within one year after the effective date of the 
Zoning Regulations upon a determination that all of the 
following conditions arc present:

(a) That the applicant has initiated the preparation of 
plans for development prior to six weeks before the effective 
date of the Zoning Regulations and in complete adher
ence to the previously applicable zoning ordinance, so that 
no variance or other special approval would have been 
needed thereunder.

(b) That abandonment of such-plans or revision in 
accordance with the Zoning Regulations would result in 
substantial economic hardship in terms of expenditures on 
the preparation of plans.

(c) That the variance, if granted, will allow a develop
ment of sound and attractive design, which will not ad
versely affect the character, livability, or appropriate de
velopment of abutting property or the surrounding area, 
and will not be detrimental to the public welfare or con
trary to adopted plans or development policy.

' SECTION 9605 APPEAL TO COUNCIL -  MAJOR 
VARIANCES. Within 10 days after the date of a decision 
by the Board of Adjustments or the City Planning Commis
sion, as the case may be, on an application for a variance 

1 from one of the provisions referred to in Section 9602(a), 
or on revocation of such a variance in accordance with 
Section 9608, an appeal from said decision may be taken 
to the City Council by the applicant, the holder of the 
variance, or any other interested party. Such appeal shall 
be made on a form prescribed by the Board of Adjustments 
and shall be filed with the City Clerk. The appeal shall 

/ ‘state- spccifo/ally XvIicrCift"ft^‘claimed*there \Vas an error 
or abuse of discretion by the Board or the Commission or, 
wherein its decision is not supported by the evidence in 
the record. Upon receipt of such appeal the Council shall 
set the time for consideration thereof. The City Clerk shall 
notify the Secretary of the Board of Adjustments or of the 
City Planning Commission, as the ease may be, of the 
receipt of said appeal and of the time set for consideration 

and said Secretary shall, not less than five days 
prior to the date set for the hearing on the appeal, give 
written notice to the appellant and to any known adverse 
parlies, or to their representatives, of the time and place

of the hearing. In considering the appeal the Council shall 
determine whether the conditions required by Section 9603 
or Section 9604 arc present, and may grant or deny an 
application for a variance or require such changes in the 
proposed use or impose, such reasonable conditions of ap
proval as arc in its judgment necessary to carry out the 

- purposes of the Zoning Regulations. The decision of the 
Council shall be final.

SECTION 9606 APPEAL TO BOARD OF ADJUST- 
MENTS-MINOR VARIANCES. Within five days after 
the date of a decision by the Director of City Planning on 
an application for a variance from one of the provisions 
referred to in Section 9602(b), an appeal from said de
cision may be taken to the Board of Adjustments by the 
applicant or any other interested party. Such appeal shall 
be made on a form prescribed by the City Planning De
partment and shall be filed with such Department. The 
appeal shall state specifically wherein it is claimed there 
was an error or abuse of discretion by the Director or 
wherein his decision is not supported by the evidence in 
the record. Upon receipt of such appeal the Secretary of the 
Board shall set the time for consideration thereof and, not 
less than five days prior thereto, shall give written notice to 
the appellant and to any known adverse parties, or to their 
representatives, of the time and place of the hearing on the 
appeal. In considering the appeal the Board shall determine 
whether the conditions required in Sections 9603 and 9604 
arc present, and may grant or deny an application for a 
variance or require such changes in the proposed use or 
impose such reasonable conditions of approval as are in its 
judgment necessary to carry out the purposes of the Zon
ing Regulations. The decision of the Board shall be final.

SECTION 9607 ADHERENCE TO APPROVED 
PLANS. A variance shall be subject to the plans and other 
specified conditions upon the basis of which it was granted. 
Unless a different termination date is prescribed, the permit 
shall terminate one year from the effective date of its grant
ing unlss actual construction or alteration, or actual com
mencement of the authorized activities in the case of a 
variance not involving construction or alteration, has begun 
under valid permits within such, period. However, such 
period of time may be extended by the original reviewing 
officer or body, upon application filed at any time before 
said period has expired.

SECTION 9608 REVOCATION. In the event of a 
violation of any of the provisions of the Zoning Recula- 

. tions, or in the event of a. failure to corn ply with jxny pre- 
""" stribed cbifdition of approval, or in the' event that one year 

has elapsed since the granting of a variance and no build
ing permit or sign permit has been issued pursuant thereto, 
or in the event that the authorized activities, in cases not 
resuiring a building or sign permit, have not commenced 
within said period, the Board of Adjustments, or the CitxT 
Planning Commission in the ease of a variance which was 
originally acted upon by the Commission, may, after notice 
and hearing, revoke*any variance. In the ease of a revoca
tion of a variance from one of the provisions listed in 
Section 9602(a), the determination of the Board or the 
Commission, as the ease may be, shall become effective

11%
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11?
10 days after the date of decision unless appealed to the 
City Council in accordance with Section 9605. In the case 
of a revocation of a variance from one of the provisions 
referred to in Section 9602(b), the decision of the Board 
shall be final.

SECTION 9609 VARIANCE R E LA TE D  TO 
CONDITIONAL USE PERMIT, DESIGN REVIEW, 
PLANNED UNIT DEVELOPMENT, OR SUBDIVISION. 
Whenever a variance is required for a proposal also re
quiring a conditional use permit, design review, or a 
planned unit development permit, application for the vari
ance shall be included in the application for said conditional 
use permit, design review, or planned unit development 
permit, and shall be processed and considered as part of 
same. Whenever a variance is proposed for a facility located 
within a proposed residential subdivision, the application 
for the variance may be submitted with the Tentative Map, 
pursuant to the Real Estate Subdivision Regulations of the 
Oakland Municipal Code, and may be processed and con
sidered therewith. In either case, however, the reviewing 
officer or body shall, in considering such a variance, deter
mine whether the conditions required in Section 9603 or 
Section 9604 are present.

• FEE SCHEDULE

SECTION 9800 TITLE, PURPOSE, AND APPLICA
BILITY. The provisions of Section 9800 through Section 
9824, inclusive, shall be known as the Fee Schedule. The 
purpose of these provisions is to prescribe the fees for the 
filing of applications for the procedures indicated herein. 
This fee schedule shall apply to all such filings.

SECTION 9801 NO FEE FOR PUBLIC AGENCY. 
No fee shall be charged for an application filed by any 
city, county, district, state, federal, foreign, or international 
government, or agency thereof. »

SECTION 9802 NO FEE FOR RENEWALS. No fee 
; shall be charged for an application to extend a termination 
j date or a stage development schedule prescribed as a ccn- 
= dition of an approval which has been granted and which 

has not expired, provided that no substantial change in 
plans or other conditions of approval is proposed.

. SECTION 9803 REFUND OF FEE. The Director 
% of City Planning may refund an application fee in whole 

upon a determination that the application was erroneously 
JSfllurcd oi;fijee]. y p .m y  reftyid-a fee pro.rata, based oa 
the cost of processing the application, if the application is 
withdrawn prior to a decision thereon! The Directors de
termination shall be subject to appeal pursuant to the 
Administrative Appeal Procedure at Section 9100.

. SECTION 9810 ADMINISTRATIVE APPEAL. No 
fee shall be charged for an administrative appeal.

SECTION 9811 CONDITIONAL USE PERMIT.
(a) Major Cundilional Use Permit. A fee of $50 shall 

be charged for an application for a conditional use permit 
for one of the purposes set forth in Section 9202(a).

(b) Minor Conditional Use Permit. A fee of $15 shall 
be charged for an application for a conditional use permit 
for one of the purposes referred to in Section 9202(b). e

SECTION 9812 DESIGN REVIEW. No fee shall be 
charged for an application for design review.

SECTION 9813 PLANNED UNIT DEVELOPMENT.
(a) Original Application. A fee of $100, plus $10 for 

each 25,000 square feet of aggregate lot area or major 
fraction thereof in excess of 60,000 square feet, shall be 
charged for an application for a planned unit development 
permit. For the purposes of this section, a major fraction 
shall be deemed to be 12,500 or more square feet.

(b) Modification of Approved Plan. A fee of one-half 
that prescribed in subsection (a) shall be charged for an 
application for major modification or amendment of an 
approved preliminary or final development plan.

* SECTION 9814 REZONING AND LAW CHANGE.
A fee of $100 shall be charged for a private party applica
tion to rezonc property or to amend or delete a develop
ment control map applicable thereto. A single fee shall be 
charged for a joint application involving two or more prop
erties which are abutting or are separated only by a street, 
alley, or path.

SECTION 9815 VARIANCE.
(a) Major Variance. A fee of $50 shall be charged for 

an application for a variance from one of the provisions 
set forth in Section 9602(a).

(b) Minor Variance. A fee of $15 shall be charged for 
an application for a variance from one of the provisions 
referred to in Section 9602(b).

(c) Application for More Than One Property. A single 
fee shall be charged where similar variances are requested 
for two or more properties which have like characteristics 
and which arc abutting or are separated only by a street, 
alley, or path.

(d) Variance Related to Other Type of Application.
No fee shall be charged for a variance included, pursuant 
to Section 9609, in an application for subdivision approval 
or for a conditional use permit, design review, or a planned 
unit development permit.

ENFORCEMENT REGULATIONS

SECTION 9900 TITLE, PURPOSE, AND APPLICA- 
; BILlTYf ;^Thc^n-Uyistohs^f ->S<xtidiv9900 through. Section’ • .V 

9924, inclusive, shall be known as the Enforcement 
Regulations. The purpose of these regulations is to ensure 
compliance with the Zoning Regulations. These provisions 
shall apply to the enforcement of the Zoning Regulations, 
but shall not be deemed exclusive.

SECTION 9901 OFFICIAL ACTION. All officials, 
departments, and employees of the City of Oakland vested 
with the authority to issue permits, certificates, or licenses 
shall adhere to, and require conformance with, the Zoning 
Regulations.
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. SECTION 9902 INSPECTION AND RIGHT OF 
;NTRY. Whenever they shall have cause to suspect a 
iolation of any provision of the Zoning Regulations, or 
whenever necessary to investigation of an application for 
r revocation of any zoning approval under any of the 
rocedures prescribed in the Zoning Regulations, the 
EBcials responsible for enforcement or administration of 
ie Zoning Regulations, or their duly authorized repre- 
•ntatives, may enter on any site or into any structure for 
ie purpose of investigation, provided they shall do so in 
reasonable manner. No secured building shall be entered 
ithout the consent of the owner or occupant. No owner 
r occupant or agent thereof shall, after reasonable notice 
ad opportunity to comply, refuse to permit such entry.

• ' • •••• . '  . . ♦ : .« 1 . .

SECTION 9903 ABATEMENT. Any use which is 
established, operated, erected, moved, ̂ altered, enlarged, 
painted, or maintained contrary to the Zoning Regulations 
shall be and is hereby declared to be .unlawful and a public 
nuisance, and may be abated as such.

SECTION 9904 PENALTIES. Any person who vio
lates or causes or permits another person to violate any 
provision of the Zoning Regulations is guilty of a mis
demeanor, and upon conviction shall be punishable by a 
fine of not more than $500 or by imprisonment for not 
more than six months, or by both such fine and imprison
ment. A violator may be deemed guilty of a separate offense 
for each day during any portion of which a violation of the 
Zoning Regulations is committed, continued, or per
mitted. •.
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shall be provided a minimum of five (5) parking spaces, plus one (1) additional parking space . 
for each five thousand (5,000) square feet or fraction thereof over and above twenty-five 
thousand (25,000) square feet with a maximum number of required parking spaces not to 
exceed ten (10) parking spaces regardless of the total floor area of the warehouse. .

9106.72 MANUFACTURING PLANTS, MACHINE SHOPS, RESEARCH OR TESTING LABORA- 
TORIES, BOTTLING PLANTS, PUBLIC UTILITY BUILDINGS AND USES, AND PRINTING PLANTS. 
The minimum number of off-street parking spaces to  be provided pursuant to this Part for 
each manufacturing plant, machine shop, research or testing laboratory, bottling plant, public 
utility buildings and uses, and printing plant shall be one parking space for each one and 
one-half (1V2) employees, plus one parking space for each company vehicle used in the 
operation of such plant, shop, or laboratory.

¥

; L

TOPIC 8. MINIMUM OFF-STREET PARKING REQUIREMENTS 
FOR MISCELLANEOUS USES.

9106.80 FUNERAL HOMES AND MORTUARIES. The minimum number of off-street park
ing spaces to be provided pursuant to this Part for each funeral home or mortuary shall be 
one parking space for each four seats in such funeral home or mortuary, plus one parking 
space for each employee, plus one parking space for each company vehicle used in the 
operation of such funeral home or mortuary.

9106.81 LIBRARIES. The minimum number _of off-street parking spaces to be provided 
pursuant to this Part for each library shall be one parking space for each five hundred (500) 
square feet of floor area in such library, plus one parking space for each employee.

9106.82 POST OFFICES: The minimum number of off-street parking spaces to be pro
vided pursuant to this Part for each post office shall be one parking space for each two 
hundred (200) square feet of floor area, plus one parking space per employee, plus one for 
each official vehicle.

9106.83 PRIVATE CLUBS, LODGES, AND COMMUNITY CENTERS-EXCEPT GOLF COURSES 
AND PARKS. The minimum number of off-street parking spaces to be provided pursuant to 
this Part for each private club, lodge, and community center, except golf courses and parks, 
shall be one parking space for each two hundred (200) square feet of floor area, plus one 
parking space for each two hundred (200) square feet of outside areas employed for purposes 
o f assembly and meetings by the members and guests of such clubs, lodges, and community 
centers, plus one parking space for each five hundred (500) square feet of outside areas 
developed for recreational purposes, such as gardens, swimming pools, and park areas.

9106.84 ELEMENTARY SCHOOLS AND JUNIOR HIGH SCHOOLS. The minimum number 
o f off-street parking spaces to be provided pursuant to this Part for each elementary school 
and junior high school shall be one parking space for each teacher and employee.

9106.85 HIGH SCHOOLS. The minimum number of off street parking spaces to be 
provided pursuant to this Part for each high school shall be one parking space for each teacher 
or employee, plus one parking space for each seven (7) students in such high school.

9106.86 COLLEGES. The minimum number of off-street parking spaces to  be provided 
pursuant to this Part for each college or university shall be one parking space for each 
employee, plus one parking space for each three (3) students in such college or university, 
and if such college or university has an auditorium there shall be one parking space for 
each three and one-half (3 # )  fixed seats in such auditorium plus one parking space for each 
six (6) linear feet of fixed benches therein, or one parking space for each thirty (30) square 
feet of floor area in such auditorium.

9106.87 CHURCHES. The minimum number of off-street parking spaces to be provided 
pursuant to this Part for each church or synagogue or other place of worship shall be one 
parking space for each four seats in each building used separately, or together with any 
other building, for worship.

U.
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9106.68 BOWLING ALLEYS. The minimum number of off-street parking spaces to be 
provided pursuant to this Part for each bowling establishment shall be seven (7) parking 
spaces for each bowling lane in each establishment.

9106.88a DANCE HALLS, SKATING RINKS AND EXHIBITION HALLS WITHOUT FIXED 
SEATS. The minimum number of off-street parking spaces to be provided pursuant to this 
Part for dance hails, skating rinks, and exhibition halls without fixed seats shall be one park
ing space for each fifty (50) square feet of floor area.

9106.88b AUDITORIUMS, THEATERS, SPORTS ARENAS, STADIUMS AND ASSEMBLY HALLS 
WITH OR WITHOUT FIXED SEATS. The minimum number of off-street parking spaces to be 
provided pursuant to this Part for auditoriums, theaters, sports arenas, stadiums, and assembly 
halls with or without fixed seats shall be one parking space for each four (4) fixed scats on 
such premises plus one parking space for each seven (7) linear feet of fixed benches on said 
premises, or one parking space for each thirty (30) square feet of floor area, whichever 
requires the greater number of parking spaces.

TOPIC 9. OFF-STREET LOADING REQUIREMENTS

9106.90 OFF-STREET LOADING SPACES REQUIRED. No building or part thereof having 
a floor area of ten thousand (10,000) square feet or more, which is to be occupied by a 
manufacturing plant, storage facility, warehouse facility, goods display facility, retail store, 
wholesale store, market, hotel, hospital, mortuary, laundry, dry cleaning establishment, or other 
use or uses similarly requiring the receipt or distribution by vehicles or trucks of material 
or merchandise, shall be constructed, erected, or moved within or onto any lot or parcel 
of land in any district for any use or purpose unless at the time such building or part thereof 
Is constructed, erected, or moved within or onto such lot or parcel there is provided on the 
same lot or parcel of land on which such building is constructed, erected, or moved at least 
one off-street loading space, plus one additional such loading space for each twenty thousand 
(20,000) square feet of floor area. Such off-street loading spaces shall be maintained during 
the existence of the building or use they are required to serve.

9106.91 SIZE OF OFF-STREET LOADING SPACE. Each off-street loading space required 
by ihis Part shall be not less than ten (10) feet wide, thirty (30) feet long and fifteen (15) 
feet high, exclusive of driveways for ingress and egress and maneuvering areas.

9106.92. DRIVEWAYS FOR INGRESS AND EGRESS AND MANEUVERING AREAS. Each 
off-street loading space required by this Part shall be provided with driveways ’for ingress 
and egress and maneuvering space of the same type and meeting the same criteria required 
for off-street parking spaces.

9106.93 LOCATION. No off-street loading space required by this Part shall be closer 
than fifty (50) feet to any lot or parcel of land in a residential district unless such off-street 
loading space is wholly within a completely enclosed building or unless enclosed on all sides 
by a wall not less than eight (8) feet In height.

PART 7- VARIANCES, EXCEPTIONS, ADJUSTMENTS AND 
OTHER SPECIAL PERMITS

9107.1 PURPOSE. Variances, exceptions, adjustments, and other special permits may be 
: granted pursuant to  the provisions of this Part.

| 9107.2 PART 5 VARIANCES AND EXCEPTIONS. Pursuant to and in accordance with the
■ provisions of Sections 9107.2a through 9107.2g, the Director of Planning, and the Planning 

Commission on appeal from a decision of the Director of Planning, may, but shall not under 
any circumstances be required, to grant the following variances and exceptions, to  wit:

A. Variances to the height, number of stories, set-back, coverage, density, and area 
requirements and regulations prescribed in Part 5 of this Chapter, hereinafter referred to as 
"Part 5 Variances/'



B. Certain exceptions to the rear set-back end height regulations and requirements 
prescribed in Part 5 of this Chapter, hereinafter referred to as "Part 5 Exceptions," said 
exceptions being as follows, (i) exceptions permitting an incursion (otherwise prohibited by 
Part 5 of this Chapter) by buildings or structures of up to, but not more than, five (5) feet 
Into the rear set-back area prescribed by said Part 5, provided however, that no exception 
granted hereunder shall permit the vertical projection of any building or structure to be 
closer than fifteen (15) feet, measured horizontally, to the rear property line, and (fi) ex
ceptions permitting church steeples and bell towers which exceed in height the height limi
tations prescribed by said Part 5.

9107.2a PART 5 VARIANCES AND EXCEPTIONS; PETITIONS FOR; FORM OF SUCH 
PETITION, WHERE FILED, AND REQUISITES BEFORE DIRECTOR MAY ACCEPT FOR FILING. 
Petitions for Part 5 Variances and petitions for Part 5 Exceptions shall be filed in writing with 
the Director of Planning on a form furnished by the Director. The form of these petitions 
and The information and data required to be set forth in them shall be as prescribed by the 
Director. The Director shall not accept any such petition for filing unless (i) all information 
and data Is set forth and shown as required by the form (ii) the.petition is verified, and (iii) 
the filing fee required by Section 9107.5 has been paid.

9107.2b PART 5 VARIANCES AND EXCEPTIONS; HEARING BY DIRECTOR; NOTICE 
OF HEARING; EFFECT OF FAILING TO MAIL OR RECEIVE NOTICE. The Director shall investi
gate and conduct a public hearing on each Part 5 Variance petition and each Part 5 Exception 
permit accepted by him for filing. The date of such hearing shall be not less than five (5) 
nor more than twenty-one (21) days from and after the date such petition was accepted for 
filing.

Notice of the time, place and purpose of such hearing shall be given to the petitioner 
and to  the owners, as shown on the last equalized assessment roll adopted by the County 
of Santa Clara prior to the date the petition was accepted for filing, of the lots or parcels 
of land which — either in their entirety or in part — are situate within two hundred (200) 
feet of any part of the lot or parcel of land which Is the subject of such petition.

The form of such notice shall be as prescribed by the Director and shall be given by 
mailing the same postage prepaid, at least five (5) days before the date set for hearing, to the 
petitioner at the address designated for such purpose on the petition and to the above 
mentioned owners shown on said last equalized assessment roll at their addresses shown 
on said assessment roll. Upon the completion of the mailing of such notice the Director shall 
file in the proceedings an affidavit of mailing of such notice.

Notwithstanding the provisions of the preceding paragraph of this section, the failure of 
the Director to mail any notice or the failure of any person to receive the same shall not affect 
in any way whatsoever the validity of any proceedings taken under Sections 9107.2a through 
9107.2g, nor of any action or decision of the Director made or taken in any such pro
ceedings, nor prevent the Director from proceeding with any. hearing at the time and place 
set therefor.

9T07.2c PART 5 VARIANCES AND EXCEPTIONS; SUBMISSION OF MATTER AFTER HEAR- 
ING BY DIRECTOR; DIRECTOR'S DECISION; ANNOUNCEMENT AND NOTICE OF DECISION; 
FINALITY AND EFFECTIVE DATE THEREOF; EFFECT OF APPEAL FROM. At the conclusion of the
hearing .the Director may take the matter under submission for a reasonable time, but in no 
event to exceed a period of ten (10) days. The findings and decision of the Director on each 
Part 5  Variance petition and each Part 5 Exception petition heard by him shall be In writing 
and he shall publicly declare the same at a time and place which shall be announced by him 
at the time the hearing is closed and the matter taken under submission by him. On the date 
that his findings and decision is publicly declared by him the Director shall mail a certified 
copy thereof to the petitioner at the address shown for such purpose on the petition. The 
date of the decision shall be the date that it is publicly declared by the Director and each 
such decision shall become final and effective on the seventh (7th) day from and after said 
date unless a written notice of appeal therefrom is accepted for filing by the Director as 
hereinafter provided in Section 9t07.2d on or before the fifth (5th) day from the date of the
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decision. If such a notice of appeal is accepted for filing within said five (5) day period, the 
decision of the Director shall become neither final nor effective and shall be of no force or 
effect.

If no such notice of appeal is accepted for filing within the time provided and the 
decision of the Director becomes final and effective, the Director shall send a certified copy 
of the decision to the Building Official accompanied by a certification that the decision has 
become final and effective.

9107.2d NOTICE OF APPEAL FROM DIRECTOR'S DECISION; WHO MAY APPEAL; FORM 
OF SUCH NOTICE; REQUISITES BEFORE DIRECTOR MAY ACCEPT FOR FILING, AND SETTING 
OF HEARING BY COMMISSION ON THOSE ACCEPTED; NOTICE OF COMMISSION HEARING; 
EFFECT OF FAILURE TO MAIL OR RECEIVE NOTICE. The petitioner, or any person who is 
a resident and taxpayer of the City within the meaning of Section 526a of the Code of Civil 
procedure of the State of California, may, on or before the expiration of the fifth (5th) day 
from and after the date of the decision of the Director, file a written notice of appeal from 
the decision of the Director on a form furnished by the Director. The information and data 

"required to be set forth in the form shall be as prescribed by the Commission. The director 
shall not accept any such notice of appeal for filing unless (i) all information and data is set 
forth and shown as required by the form, (ii) the notice is verified, and (iii) the filing fee 
required by Section 9107.5 has been paid.

When a notice of appeal has been accepted by him for filing, the Director shall, subject 
to the rules of the Planning Commission as to the hour and place of public hearings which 
shall be conducted by it, set a date for the public hearing which shall be held thereon by 
the Planning Commission. Said date of hearing shall be not less than five (5) nor more than 
twenty-one (21) days from and after the date such notice was accepted for filing by the 
Director.

Notice of the time, place, and purpose of such hearing shall be given within the time 
. and In the manner provided in'Section 9107.2b for notice of the hearing before the Director 

and such notice shall be given to the appellant, the petitioner, and all other persons to whom 
notice of the hearing before the Director was given as provided in Section 9107.2b. The 
form of the notice of hearing shall be as prescribed by the Commission. Upon the completion 
of the mailing of such notice, the Director shall file in the proceedings an affidavit of such 
mailing. __^

Not withstanding the provisions of the preceding paragraph of this section, the failure 
of the Director to mail any notice or the failure of any person to receive the same shall not 
affect in any way whatsoever the validity of any proceedings taken under Section 9107.2a 
through 9l07.2g, nor of any action or decision of the Planning Commission made or taken 
In any such proceedings, nor prevent the Planning Commission from proceeding with any 
hearing at the time and place set therefor.

Subject to the rules of the Planning Commission regarding the closing date of the 
agenda for its regular meetings, the Director shall place such notice of appeal on the agenda 
for the next regular meeting of the Planning Commission and submit such notice to said 
Planning Commission at such regular meeting, or he shall submit such notice to the Planning 
Commission at a special meeting called for that purpose. At the time that he submits such 
notice of appeal to the Planning Commission he shall inform them of the date set for the 
hearing thereon.

Q
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9107.2c HEARING DE NOVO BY PLANNING COMMISSION ON APPEALS FROM DIREC
TOR'S DECISION; ACTION BY COMMISSION; FINALITY AND EFFECTIVE DATE OF COMMIS- 
SION DECISION; NOTICE OF COMMISSION DECISION. The Director shall file with the 
Planning Commission at its hearing on appeal the petition for variance or the petition for 
exception (as the case may be), the notice of appeal, and all other papers, documents, and 
physical things filed at the hearing before the Director. The Planning Commission .shall hear 
the matter de novo as if no hearing had been conducted by the Director. Within a reasonable 
time after the hearing has been concluded and the matter submitted for decision the Com
mission shall, by a written resolution, set forth its findings and decision on the matter. The

t}

" \ * ?: v. t .



decision of the Planning Commission shall be final, and unless otherwise provided therein, 
the decision shall be effective forthwith. •

The Director, with respect to any variance or exception permit issued by him, and the 
Planning Commission, wit~. respect to any variance or exception permit issued by the Com
mission, may, (i) deny the permit petitioned for, (II) grant a permit based on the plan 
proposed by the petitioner, and may make such permit subject to conditions, or (iii) grant a 
permit based on a plan substantially different from the plan proposed by the petitioner, and 
may make such permit subject to conditions; provided however that such variance or such 
exception (as the case may be) shall not be greater than the amount of variance or exception 
requested in the petition nor. In the case of a variance, be a different type of variance or for a 
variance which covers a different part of the subject property from that designated In the 
petition.

The Director shall mail a certified copy of the decision of the Planning Commission to  the 
petitioner and to the appellant at the addresses shown for such purpose on the petition and 
notice of appeal, respectively, (only one need be mailed if the appellant is the petitioner 
and the address on the notice of appeal shall control). The Director shall also send a certified 
copy of such decision to the Building Official.

9107.2f FINDINGS REQUIRED FOR ISSUANCE OF A PART 5 VARIANCE OR EXCEPTION.
A. Neither the Director of Planning nor the Planning Commission shall grant a Part 5

Variance unless they find that: (1) Because of special circumstances uniquely applicable to the 
subject property, including (but not limited to) size, shape, topography, location, or surround
ings — but expressly excluding any consideration (i) of the personal circumstances of the 
petitioner, or (ii) of any changes in the size or shape of the subject property made or oc
curring while the subject property was situate in the zoning district in which it is situate 
at the time of the filing of the petition, regardless of whether such changes were caused 
by the petitioner or his predecessors in interest — the strict application of the requirements 
and regulations of Part 5 deprives such property of privileges enjoyed by other property 
In the vicinity of and in the same zoning district as the subject property, and (2) the vari
ance, subject to such conditions as may be imposed thereon, 0) will not impair the utility or 
value of adjacent property or the general welfare of the neighborhood, and (ii) will not 
Impair the integrity and character of the zoning district in which the subject property Is 
situate. .

B. Neither the Director of Planning nor the Planning Commission shall grant a Part 5 
Exception unless they find that the exception, subject to such conditions as may be imposed 
thereon, (i) will not impair the utility or value of adjacent property or the general welfare 
of the neighborhood, and (ii) will not impair the integrity and character of the zoning district 
in which the subject property is situate.

9107.2g CONDITIONS IN PART 5 VARIANCE AND EXCEPTION PERMITS. The Director, 
with respect to any variance or exception permit Issued by him, and the Planning Commis
sion, with respect to any variance or exception permit issued by the Commission, may make 
any such permit subject to such conditions as they may deem reasonably necessary to secure 
the general purposes of this Chapter. Without limiting the generality of the preceding sent
ence, such conditions may include time limitations on the commencement of the use of the 
variance or exception, architectural and site improvement approval, street right-of-way dedica
tions, street improvements, and revocation for failure to comply with conditions.

9107.3 PART 3 AND PART 6 VARIANCES. Pursuant to and in accordance with the pro
visions of Sections 9107.3b through 9107.3h the Planning Commission may, but shall pot 
under any circumstances be required to grant variances to the use regulations prescribed in 
Part 3 of this Chapter, hereinafter referred to as "Part 3 Variances," and variances to the off- 
street parking and loading requirements prescribed in Part 6 of this Chapter hereinafter 
referred to as "Part 6 Variances."

9107.3a PART 3 EXCEPTIONS. Subject to provisions of this section and pursuant to and 
In accordance with the provisions of Sections 9107.3b through 9107.3H, the Planning Cc.r



million may, but shall not under any circumstances be required, to grant exceptions to the 
use regulations prescribed In Part 3 of this Chapter, hereinafter referred to as Part 3 Ex
ceptions.

T he Part 3 E xceptions au thorized  by  th is section are as follows:
A. E xceptions allowing the uses hereinafter set fo rth  in th is subdivision A to  be located 

in any zoning d istric t from  which th ey  w ould otherw ise be  precluded by  the provisions of 
said Part 3 , said uses being the  following: airports; horticultura l nurseries and greenhouses; 
com m unity  centers; swimming, golf and tennis clubs; riding clubs and horse stables; 
churches; institu tions o f an educational, religious, y o u th , w elfare, or philanthropic nature; 
private clubs o r lodges (including those which occasionally rent their facilities to  o th er 
groups bu t excepting those the principal activ ity  o f w hich is a service or activity  custom arily  
carried on as a business and excepting  fratern ity  and sorority  houses); non-profit hospitals 
having one hundred (100) or m ore beds, exclusive of bassinets; cem eteries, crem atories, and 
colum baria; public u tilities; privately ow ned buildings leased and used for governm ental p u r
poses; com m unity  an tenna television system s; public  garages; and nursery schools and 
childrens' nurseries, if such schools o r nurseries ore situate  on  p roperty  being used tor school 
(o ther than  nursery school), private club o r lodge, church , or com m unity  cen ter purposes 
and if the children in such schools o r  nurseries d o  no t live on  th e  premises. (N ote: T he 
foregoing d o  no t refer to  C ity-ow ned facilities since C ity-ow ned p roperty  and facilities are 
no t, except as o therw ise expressly provided elsewhere in th is C hapter, subject to  any of th e  
requirem ents o r regulations of this C hapter).

B. For tots or parcels of land situate in a (PD) District and covered by a PD permit, 
exceptions may be granted which will allow a use of the subject property which is not 
shown in the PD permit covering the subject property provided that (i) any such exception 
must conform to the (PD) zoning of the subject property and (ii) no such exception shall be 
effective for a period in excess of one year. The Commission may grant, concurrently or
successively, more than one such exception for the same subject property but no use of the " ,
subject property not shown in the PD permit shall be permitted to continue for more than
tw o years after it was first allowed by any exception. *

C. Exceptions may be granted allowing carnivals and amusement rides in the C-2 and 
0 3  zoning districts provided that (i) no such exception* shall be effective for a period in 
excess of ten days and (ii) not more than two such exceptions may be granted for the same 
subject property in any calendar year. As used herein "calendar year" means a period 
of twelve consecutive months commencing on the first day of January.

9107.3b PART 3 AND PART 6 VARIANCES AND PART 3 EXCEPTIONS; PETITIONS FOR;
FORM OF SUCH PETITIONS, WHERE FILED, AND REQUISITES BEFORE DIRECTOR MAY ACCEPT 
FOR FILING, SETTING DATE OF HEARING BEFORE COMMISSION ON ACCEPTED PETITIONS.
Petitions for Part 3 and Part 6 variances and for Part 3 Exceptions shall be filed in writing
with the Director of Planning on a form furnished by the Director. The form of the petition ,
and the information and data required to be set forth therein shall be prescribed by the \
Commission. The Director shall not accept any such petition for filing unless (i) all informa- '
tion and data is set forth and shown as required by the form, (ii) the petition is verified, and 
(Hi) the filing fee required by Section 9107.5 has been paid.

When a petition for a Part 3 or Part 6 Variance or a Part 3 Exception has been accepted 
by him for filing, the Director, shall subject to the rules of the Planning Commission as to 
the hour and place of public hearings which shall be conducted by it, set a date for the public }
hearing which shall be held thereon by the Planning Commission. Said date of hearing shall , -
be not less than five (5) nor more than twenty-one (21) days from and after the date such 
petition was accepted.for filing by the Director. Subject to the rules of the Planning Com
mission regarding the closing date of the agenda for its regular meeting, the Director shall 
place such petition on the agenda for the next regular meeting of the Planning Commission 
and submit such petition to said Planning Commission at such regular meeting, or he shall •
submit such petition to the Planning Commission at a special meeting called for that purpose.*
At the time that he submits such petition to the Planning Commission he shall* inform them 
of the date set for the hearing thereon.

9107.3c PART 3 AND PART 6 VARIANCES AND PART 3 EXCEPTIONS; NOTICE OF 
HEARING BY COMMISSION; EFFECT OF FAILURE TO MAIL OR RECEIVE NOTICE. Notice,.v .v • _ •/: v*-'1 a *
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of the time, place, and purpose of such hearing shall be given' to the petitioner and to the 
owners, as shown on the last equalized assessment roll adopted by the County of Santa 
Clara prior to the date the petition was accepted for filing, of the lots or parcels of land 
which — either in their entirety or in part — are situate within two hundred (200) feet of 
any part of the lot or parcel of land which is the subject of such petition. The form of such 
notice , shall be as prescribed by the Commission and shall be given by mailing the same*, 
postage prepaid, at least five (5) days before the date set for hearing, to the petitioner at 
the address designated for such purpose on the petition, and to the above mentioned owners 
shown on said last equalized assessment roll at their addresses shown on said assessment 
roll. Upon the completion of the mailing of such notice the Director shall file in the pro
ceedings an affidavit of such mailing.

Notwithstanding the provisions of the preceding paragraph of this Section, the failure 
o f the Director to mail any notice or the failure of any person to receive the same shall not 
affect In any way whatsoever the validity of any proceedings taken under Sections 9107.3b 
through 9107.3h, or of any action or decision of the Planning Commission made or taken 
In any such proceedings, nor prevent the Planning Commission from proceeding with any 
hearing at the time and place set therefor.

9107.3d PART 3 AND PART 6 VARIANCES AND PART 3 EXCEPTIONS; HEARING BY 
COMMISSION; ACTION BY COMMISSION; PART 3 VARIANCES AND PART 3 EXCEPTIONS SUB
JECT TO CITY COUNCIL APPROVAL. Whenever petitions for Part 3 and Part 6 Variances 
and Part 3 Exceptions have been set for hearing, the Commission shall consider the same 
at a public hearing. Within a reasonable time after the hearing has been conducted and the 
m atter submitted for decisions, the Commission shall, by a written resolution, set forth its 
findings and decision on the matter.

With respect to petitions for Part 3 Variances, the Commission may, (i) deny the variance 
permit petitioned for, (ii) grant a variance permit for the use requested in the petition, and 
may make such permit subject to conditions, provided that the Commission shall not grant 
a variance permit for such requested use if a more restrictive use than the use requested in 
the petition may reasonably be made of, the subject property, or (ii!) grant a variance permit 
fo r a more restrictive use than the use requested in the petition, and may make such use 
subject to  conditions. As used in the preceding sentence, the term "more restrictive use" 
means a use which is allowed, or permitted by conditional use permit. In a zoning district 
which is less restrictive than the zoning district in which the subject property is situate but 
more restrictive than the zoning district in which the use requested in the petition is allowed 
or permitted by conditional use permit. For purposes of the preceding sentence the order of 
rcsfrictiveness of zoning districts is as set forth in Section 9102.1.

With respect to petitions for Part 6 Variances, the Commission may, (i) deny the variance 
permit petitioned for, (ii) grant a variance permit based on the off-street parking or off-street 
loading plan proposed by petitioner, and may make such permit subject to conditions, or 
OH) grant a variance permit based on an off-street parking or off-street loading plan sub
stantially different from the plan proposed by applicant, and may make such permit subject 
to  conditions.

With respect to petitions for Part 3 Exceptions, the Commission may, (i) deny the ex
ception permit petitioned for or (ii) grant an exception permit for the use requested in the 
petition and may make such permit subject to conditions.

W henever the Commission denies a petition for a Part 3 Variance, a Part 3 Exception, or 
a Part 6 Variance, its decision shall be final and effective forthwith. Whenever the Commission 
grants a Part 6 Variance its decision shall be final and, unless otherwise provided therein, 
shall be effective forthwith. Whenever the Commission denies a petition for a Part 3 Variance, 
Part 3 Exception, or Part 6 Variance, or grants a Part 6 Variance, the Director shall mail a 
certified copy of such decision to the petitioner at the address shown for such purpose on th e . 
petition. The Director shall also send a certified copy of such decision to the Building 
Official.

Whenever the Commission grants a Part 3 Variance or a Part 3 Exception its decision 
shall not be final but shall instead be subject to an automatic review by the City Council,
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provided however, that in reviewing such matters the City Council need not conduct a . 
public hearing, and provided further that such variances and exceptions shall be of no force 
or effect pending review by the City Council of the Commission decision granting the same. 
The Director shall file with the City Clerk three certified copies of all Commission decisions 
granting Part 3 Variances or Part 3 Exceptions. Upon review by the City Council the City 
Council may (i) disapprove the variance or the exception (as the case may be) or (ii) approve 
the variance or the exception (as the case may be) which was granted by the Commission, and 
may make the same subject to such conditions — which may be in addition to, but not in 
derogation of, conditions which may have been imposed by the Commission — as the City 
Council may deem reasonably necessary to secure the general purposes of this Chapter. The 
decision of the City Council shall be final.

If the City Council disapproves a variance or exception which was granted by the Com* 
mission, then such variance or exception shall be null and void. The decision of the City 
Council disapproving such variance or exception shall be effective forthwith.

If the City Council approves a variance or exception which was granted by the Com
mission, then such variance or exception shall, in addition to the conditions which may have 
been imposed by the Commission, be subject to such additional conditions as may have been 
imposed by the City Council. The decision of the City Council approving such variance or 
exception shall become effective forthwith unless otherwise provided therein. Whenever the 
City Council approves a variance or exception, the City Clerk shall, (i) mail a certified copy 
of the Commission's resolution and the Council's resolution (or a certified copy of the minutes 
of the Council meeting if the action was by motion) to the petitioner at the address shown 
for such purpose on the petition, (ii) file a certified copy of such documents with*the Building 
official, and (iii) file a certified copy of such documents, except the Commission's resolution, 
with the Commission.

9107.3# FINDINGS REQUIRED FOR ISSUANCE OF PART 3 VARIANCES. The Planning 
Commission shall not grant a Part 3 Variance unless the Commission finds that: (1) Because 
of special circumstances uniquely applicable to the subject property, including (but not limited 
to) size, shape, topography, location, or surroundings — but expressly excluding any con
sideration (i) of the personal circumstances of the petitioner, or (ii) of any changes in the size 
or shape of the subject property made or occurring while the subject property was situate in 
the zoning district in which it is situate at the time of the filing of the petition, regardless of 
whether such changes were caused by petitioner or his predecessors in interest — none of the 
uses allowed, or permitted by conditional use permit, in the zoning district In which the 
subject property is situate is a resonable use for the subject property; and (2) the variance, 
subject to such conditions as the Commission may impose, (I) will not impair the utility or 
value of adjacent property or the general welfare of the neighborhood, and (ii) will not be 
detrimental to the public peace, health, safety, morals, or welfare.

9107.3f FINDINGS REQUIRED FOR ISSUANCE OF PART 6 VARIANCE. The Planning 
Commission shall not grant a Part 6 Variance unless the Commission finds that: (1) Because 
of special circumstances uniquely applicable to the subject property, including (but not limited 
to) size, shape, topography, location, or surroundings — but expressly excluding any con
sideration (i) of the personal circumstances of the petitioner, or (ii) of any changes in the 
size or shape of the subject property made or occurring while the subject property was situ
ate in the zoning district in which it is situate at the time of the filing of the petition, 
regardless of whether such changes were caused by the petitioner or his predecessors in inter
est — the strict application of the requirements and regulations of Part 6 deprives such 
property of privileges enjoyed by other property in the vicinity of and in the same zoning 
district as the subject property, and (2) the variance, subject to such conditions as may be 
imposed thereon, (i) will not impair the utility or value of adjacent property or the general 
welfare of the neighborhood, and (ii) v/ill not impair the integrity and character of the zoning 
district in which the subject property is situate.

9107.3g FINDINGS REQUIRED FOR ISSUANCE OF PART 3 EXCEPTIONS. The Planning 
Commission shall not grant a Part 3 Exception unless the Commission finds that permitting the
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particular use on the subject property, subject to such conditions as it may impose, is (i) 
essential or desirable for the public convenience or welfare, (ii) will not impair the utility 
or value of adjacent property or the general welfare of the neighborhood, and (Hi) is not 
detrimental to the public peace, health, safety, morals, or welfare.

9107.3h CONDITIONS IN PART 3 AND PART 6 VARIANCES AND PART 3 EXCEPTIONS. *
The Planning Commission may make any Part 3 or Part 6 Variances or Part 3 Exceptions 
granted by it subject to such conditions as it may deem reasonably necessary to secure the 
general purposes of this Chapter. Without limiting the generality of the preceding sentence, 
such conditions may include time limitations on commencement of use of the variance or 
exception, architectural and site improvement approval, street right-of-way dedications, street 
Improvements, and revocation for failure to comply with conditions.

9107.4 ADJUSTMENTS. The Planning Commission may grant the adjustments hereinafter 
set forth in this section whenever it finds that the granting thereof will not be detrimental to 
the public peace, health, safety, or welfare. The adjustments referred to in the preceding 
sentence are as follows: (1) Extending throughout the entire area of a lot any zoning district 
which covers only a portion of such lot, provided that all of the following conditions exist,
0) the boundaries of the lot have not changed since July 1, 1929, (ii) the zoning district to be 
extended has covered such portion of the subject lot continuously since July 1, 1929, and 
(Hi) the zoning district to be extended covers not less than sixty percent (60%) of the entire 
areas of the lot; (2) to permit houses built in a subdivision, and which have not yet been 
occupied for residential purposes, to be used temporarily as "model homes" or sales offices 
In connection with the sale of houses in such subdivisions, and also to permit land to be used 
temporarily for off-street parking or "to t lot" purposes in connection with the use of such 
"model homes" and sales offices; and (3) to permit land to be used temporarily as a storage 
or construction yard in connection with the construction of houses or other buildings in an 
adjacent subdivision or lot or parcel.

The Planning Commission may make any such adjustment permitted by it subject to such 
conditions as it may deem reasonably necessary to secure the general purposes of this Chapter. 
Without limiting the generality of the preceding sentence, such conditions may include time 
limitations on the duration of such adjustments, and revocation for failure to comply with 
conditions.

9107.5 FILING FEES FOR PETITIONS FOR VARIANCES AND EXCEPTIONS AND NOTICES 
OF APPEAL FROM PART 5 VARIANCES AND EXCEPTIONS. No petition for any variance or 
exception shall be accepted unless a filing fee of Twenty-five Dollars ($25.00) is paid to the 
City at the time of filing; and no notice of appeal from the Director's decision on a Part 5 
Variance or a Part 5 Exception shall be accepted for filing unless a filing fee of Fifteen Dollars 
($15.00) is paid to the City at the time of filing. Said fees are required to partially defray 
City's costs and expenses In conducting the proceedings following such filings.

9107.9 PARKING AREAS OR STRUCTURES IN RESIDENCE DISTRICTS. Subject to the 
conditions, restrictions and limitations hereinafter mentioned, the Planning Commission, and the ? 
City Council on appeal, shall have the power to permit the construction, establishment, maint
enance or operation of an automobile parking area or automobile parking structure within a 
lot or parcel of land, or portion thereof, situate in a residential district, adjacent to or abutting 
land situate in a commercial or industrial district, for the purpose only of providing off-street 
parking space for passenger automobiles of owners, tenants, employees, business visitors, 
customers and clients of professional-office, commercial or industrial establishments or busi
nesses situate within said adjoining or abutting zoned land if said Planning Commission, or the 
City Council on appeal, finds that the grant of such permit in each specific instance, re
spectively, will not unreasonably interfere with or be unreasonably detrimental to the use 
and enjoyment for residential purposes of other property situate • in a residential district, 
will not create or aggravate any traffic hazard or unreasonable traffic congestion or other 
problems because of inadequate street widths or improvements or otherwise, and will not 
otherwise be detrimental to the public peace, health, safety or welfare; provided, however, 
that no such permit issued by the Planning Commission shall be valid or effective unless
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•nd  until it shall have been approved by the City Council. If the Planning Commission denies 
•n  application for such a permit the applicant may appeal such denial to the City Council by 
filing a notice of appeal therefrom with the Planning Commission within ten days after such 
denial.

Each application for a permit shall be in writing; shall be filed in triplicate with the 
Planning Commission; shall describe the lot or parcel, or portion thereof, wherein the ap
plicant proposes to construct, establish, maintain or operate any parking area or parking '
structure; shall describe the abutting or adjoining lot or parcel wherein is located the 
establishment or establishments or business or businesses for which such parking facilities 
are desired, and shall describe the nature of such establishments or businesses; shall describe 
all structures and improvements, and their proposed uses, for which a permit Is requested;

.shall specify the height and number of stories of any proposed structures; and shall be ac
companied by plans showing the location of said lands, the proposed location of all parking 
areas, spaces, structures or improvements, the dimensions of the same, the distances at which 
they will be set back from the front, side and rear boundary lines of the parcel of land 
within which they are proposed to be located, and the location of and dimensions of all 
proposed entrances and exits. Upon request of either the Planning Commission or the City 
Council, the applicant shall also furnish such other relevant information as either may desire. ;

Anything elsewhere to the contrary notwithstanding, the Planning Commission shall not 
grant any such permit unless it shall have first held a public hearing thereon, and the City 
Council shall not approve any such permit issued by the Planning Commission or issue any 
such permit or appeal unless it also shall have first held a public hearing thereon. At any 
such hearing before the City Council, whether for approval or on appeal, the City Council 
shall consider the matter de novo. Notice of any such Planning Commission hearing shall be 
given In the same manner as is required by Section 9112.9 of this Code for Planning Com
mission hearings where land is proposed to be rezoned from, one type of zoning district to 
another; and notice of any such City Council hearing shall be given in the same manner as 
Is required by Section 9112 of this Code for Council hearings where land is proposed to be 
zoned from one type of zoning district to another.

Upon its granting any such permit, the Planning Commission shall cause to be filed 
with the City Council two copies of such permit, two copies of the application requesting 
such permit, and a report of said Commission setting forth its reasons for granting said 
permit. If the Planning Commission denies the application, it shall, upon notice of appeal being 
filed with it, cause to be filed with the City Council two copies of the application, the notice 
of appeal, and a report setting forth its reasons for denial. Whenever the City Council ap
proves a permit issued by the Planning Commission or issues a permit on appeal, a copy 
of the same, together with a copy of the application, shall be filed by the City Clerk with 
the City Building Official. No building permit shall be issued for the construction, improve
ment or establishment of any parking area or parking structure within land in the residential 
district unless the same complies with a permit which shall have been approved by the 
City Council after issuance by the Planning Commission or issued by the City Council on 
appeal and also complies with all other applicable laws.

The issuance and approval of any permit hereunder, and each and every permit issued 
hereunder, shall be subject to each of the following conditions, restrictions and limitations:

(a) No land in -a residential district shall be used or be permitted to be used for any )
of said parking purposes unless it abuts and adjoins the commercially or industrially zoned ^
lot or parcel within which is situate the establishment or business for whose benefit such 
parking area or facilities are desired.

(b) No part of any interior lot or parcel in a residential district, which part is situate 
within twenty (20) feet of any street or streets upon which such interior lot or parcel abuts 
or has frontage, or which part is situate within what would be the required front-yard set
back area or areas of such interior lot or parcel if a house or houses were constructed 
therein with front-yard frontage on each of such streets, shall be used or be permitted 
to be used for any of the above mentioned parking purposes nor for the purpose, of pro
viding any access or way of ingress or egress to or from any parking area or facilities 
for which a permit is granted hereunder; and such restricted parts of such lot or parcel
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Article VII 
Adm inistration

Chapter 1 Enforcement and Administration
71-00 ENFORCEMENT AND ADMINISTRATION
The Commissioner of the Department .of Jv.fMings 
shall administer and enforce this reso litic1.-«:xcept 
as otherwise specifically provided in the New York 
City Charter and in this resolution.

The Department of A ir Pollution Control shall have 
exclusive jurisdiction to administer and enforce all 
provisions of this resolution* relating to a ir  pollu
tion, specifically including the performance stand
ards regulating smoke, dnsl and other particulate 
matter, odorous m atter, and toxic or noxious matter 
emitted into the atmosphere, in accordance with 
rules and regulations adopted by the Board of A ir 
Pollution Control.

Chapter 2 Interpretations and Variances
72-00 POWERS OF THE BOARD OF STANDARDS AND APPEALS
72-01
General Provisions
The Board of Standards and Appeals (referred to 
hereinafter as the Board) shall have the power, 
pursuant, to the provisions of the New York City 
Charter and of this resolution, a fte r  public notice 
and hearing:

(a) To hear and decide appeals from  and to 
review interpretations of this resolution;
(b) To hear, decide, and determine, in a specific 
case of practical difficulties or unnecessary 
hardship, whether to vary the application of 
the provisions of this resolution;

(c) To hear and decide applications for such
special perm its as arc set fc-*i: resolu
tion and arc more specifically enumerated in 
Section 73-01 (General Provisions) ; and

(d) To adopt, amend, or repeal such rules or 
regulations as may be necessary to carry into • 
effect the provisions of this resolution.

72-10 APPEALS FOR
INTERPRETATION

72-11
General Provisions
The Board shall hear and decide appeals from or 
may, on its own initiative, review any rule or 

' regulation, order, requirement, decision, or deter
mination of the Commissioner of Buildings, of any 
duly authorized officer of the Department of Build
ings, or of the Commissioner of any agency which, 
under the provisions of the New Yo»-k City Charter, 
has jurisdiction over the use of laud or over the 
use or bulk of buildings or other structures, subject 
to the requirements of this resolution.

On such an appeal or review, the Board may reverse, 
affirm, in whole or in part, or modify, such rule, . 
regulation, order, requirement, decision, or deter
mination and may make such rule, regulation, order,--- 
requirement, decision, or determination ns in its 
opinion should have been made in the premises in 
strictly applying and interpreting the provisions of 
this resolution, and for such purposes the Board 
shall have the power of the officer from whose 
ruling the appeal or review is taken.

However, there shall he no appeal to or it-view by 
the Board from an interpretation of thi> rcsv-hiiion

l(:di< ho! w..vU a,c d. fiiir.l in f.-.limi V.MO, ( I 
t ce lw i iv i i t  I n n s  t o  f u r m i m v '*  :■!a iv i a v i l . 1;,which are drlim-d in Sections •lU-i’t through -iLi-Ud.

made by the Board of A ir Pollution Control of the 
Department of Air Pollution Control, or any other 
agency for which the New York City Charter 
establishes a board empowered to adopt rules and 
regulations fo r such agency.

72-12
Street Layout Varying from Maps
Where the stree t layout actually on the ground 
varies from the street layout as shown on the 
zoning maps, the designation as shown on such maps 
shall be applied by the Board, a fte r public notice 
and hearing, in such a way as to carry out the 
intent and purpose of this resolution.

72-20 VARIANCES 
72-21
Findings Required for Variances
When in the course" of enforcement of this res elu
tion, any officer from  whom an appeal may be 
taken under the provisions of Section 72-11 (Gen
eral Provisions) has applied or interpreted a pro
vision of this resolution, and there are practical 
difficulties or unnecessary hardship in the way of 
carrying out the stric t letter of such provision, the 
Board may, in accordance with the requirements 
set forth in this Section, vary or modify the pro
vision so that the sp irit of the law shall be observed, 

• public safety secured, and substantial justice done.

Where it  is.alleged that there arc practical difficul
ties or unnecessary hardship, the Board may grant 
a variance in the application of the provisions of 
this resolution in the specific case, provided that 
as a condition to the grant of any such variance, 
the Board shall make each and every one of the 
following findings:

(a) That there arc unique physical conditions, 
including irregularity, narrowness or shallow
ness of lot size or shape, or exceptional topo
graphical or other physical conditions peculiar 
to .and inherent in the^ particular, 
and ihat, as a result of such unique physical 
conditions, practical difficulties or unnecessary 
hardship arise in complying strictly with, the 
use. or bulb provisions of the resolution; and 
that the. alleged practical difficulties or un
necessary hardship are not due to circumstances 
created generally hy the' strict npplientnn of 
Piich provisions in the. neighhorhnod or district 
in which the Toning lot is located.
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72-21 (Continued)

(b )  That because of such physical conditions, 
there is no reasonable possibility that the 
development of the zoning lot in s tric t con
formity with the provisions of this resolution 
will bring a reasonable return, and that the 
grant of a variance is therefore necessary to 
enable the owner to realize a reasonable return  
from such zoning lot.

(c) That the variance, if granted, will not alter 
the essential character of the neighborhood or 
district in which the zoning lot is located; 
will not substantially impair the appropriate 
use or development of adjacent properly; and

'  will not be detrimental to the public welfare.

(d) That the practical difficulties or unncccs- 
-x sary hardship claimed as a ground for a  vari

ance have not been created by the owner or by 
a predecessor in title. Where all oilier required 
findings arc made, the purchase of a zoning lot 
subject to the restrictions sought to be varied 
shall not itself constitute a self-created hard
ship.

(e) That w ithin the in tent and purposes of 
this resolution the variance, if  granted, is the 
minimum variance necessary to afford relief; 
and to this end, the Board may perm it a  lesser 
variance than th a t applied for.

I t  shall be a  fu rther requirem ent th a t the decision 
or determination of the Board shall set forth  each 
required finding in each specific gran t of a variance, 
and in each denial thereof which of the required 
findings have not been satisfied. In  any such case, 
each finding shall be supported by substantial evi-

I ' 130
donee or other data considered by the Board in 
reaching its decision,.including the personal knowl
edge of or inspection by the members of the Board. 
Reports of other City agencies made as a result 
of inquiry by the Board shall not be considered 
hears y, but may be considered by the Board as 
if the data therein contained were secured by per
sonal inspection.

72-22
Conditions or Restrictions
The Board may prescribe such conditions or restric
tions applying to the g ran t of a variance as it may 
deem necessary in the specific ease, in order to 
minimize the adverse effects of such variance upon 
other property in the neighborhood. Such conditions 
or restrictions shall be incorporated in the building 
perm it and certificate of occupancy. Failure to com
ply with such conditions or restrictions shall con
stitu te a violation of this resolution, and may con
stitu te the basis for denial or revocation of a build
ing permit or certificate of occupancy and for all 
other applicable remedies.

72-23 •
. Lapse of Variances
A variance granted under the provisions of this 

.-resolution shall automatically lapse if substantial 
construction, in accordance with the plans for which 
such variance was granted, has not been completed 
w ithin one year from the date of granting such 
variance by the Board, or, if judicial proceedings 
to review the Board's decision shall be instituted, 
from the date of entry of the final order in such 
proceedings, including all appeals.

Chapter 3 Special Permits by the Board of Standards and Appeals
V

73-00 SPECIAL PERMIT USES AND MODIFICATIONS
73-01
General Provisions
In harmony with the general purpose and intent of 
ibis resolution and in accordance with the provisions 

' set forth in this Chapter, the Board may, in an 
appropriate case: •

; (a) Grant special perm its for specified uses in
specific districts (referred to hereinafter as 
special perm it uses) ;

(b) Perm it specified modifications of the use f or bulk regulations of this resolution;

i (c) Perm it the renewal of revoked building 
j permits as provided in Sections 11-31 to 11-33, 
I inclusive, relating to Building Perm its Issued
1 before EiTccl ive Date of Resolution or Amend

m ent; or

(d) Perm it the renewal of a variance, excep
tion, or perm it issued by the Board prior to the 

! effective date of this resolution, in accordance 
i with the provisions of Section 11-11 relating

to Exceptions, Variances, or Perm its Previously 
A uthorized;

provided that, in each specific case, the requirement 
for findings as set forth in this Chapter (or in the 
Sections referred to in (c) or (d) of this Section) 
shall constitute a condition precedent to the grant 
of such special permit, modification, or renewal.

In  addition to meeting the requirements, conditions, 
and safeguards prescribed by the Board as set forth  
in  this Chapter, each such special perm it use shall 
conform to and comply w ith all of the applicable 
d istrict regulations on use, bulk, supplementary use 
regulations, regulations applying along district 
boundaries, accessory signs, accessory off-street 
parking and off-street loading, and all other ap
plicable provisions of this resolution, except as 
otherwise specifically provided in this Chapter or 
as they may be modified in accordance w ith (b) of 
this Section. In the ease of required accessory off- 
street parking, such use shall satisfy the require
ments specified for such uses in Sections 25-31, 
3G-21, or 4-1-21 (General Provisions) except that, 
where no parking requirem ent is specified therein, 
such use shall satisfy the requirem ents set forth in 
this Chapter.

Italicized words are defined iiv Section'rj-Hl.-
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A building permit must not be issued until an appeal is decided or 
the Elmo for filing the appeal has expired. If a written protest is 
signed by the owners of 20 percent or more either of the area of the 
lots or lands included in the proposed change, or of those immediately 
adjacent within 100 feet of the area proposed for change, disregarding 
public ways, the change to the Zone Map required the concurring vote 
of at least four members of the City Commission.

V (1) Written notice of appeal must be filed with the Planning
Director.

(2) Public notice of an appeal must be given by legal advertise
ment in the manner prescribed.for a change to the text of this 
ordinance. The Planning- Director must give written notice of an 
appeal together with notice of the hearing date to the applicant, 
a representative of opponents, if any, and the appellant. The 
appeal must be presented to the City Commission within three 
months after the date of filing. Once the appeal is presented to 
the City Commission, a request for delay in hearing the appeal 
must be acted upon at a regular City Commission meeting.

(3) A filing fee of §25 must accompany each appeal application. 

Board of Adjustment:

1. A Board of Adjustment is established and consists of seven members, 
three members appointed for one term expiring July 31, 1966, two members 
appointed for terms expiring July 31, 1967, and two members appointed for 
terms expiring July 31, 1968. Subsequent appointments to fill expired 
terms shall be for three-year terms. Members shall serve without pay. 
Members shall not serve more than two consecutive terms. Members shall 
be appointed by the City Commission. An appointment to complete an un
expired term shall be only for the remainder of the term. The Board may 
nominate persons to fill a vacancy, and, if it does, it must submit to 
the City Commission at least two names for each vacancy. The City Commis
sion is not restricted in its choice by the list of nominees submitted
by the Board,

.. - . .

2, Procedures:

a. Meetings and Notices. The Board must fix a reasonable and regular 
time and place for meetings, and adopt rules as may be necessary and 
proper to govern its own proceedings. The rules must be in conform
ance with the requirements of this ordinance. All meetings must be 
"open to "the "publi'c. 'The "Board mu fit 'keep mirtutds- of its proceedings;* . 
including a record of the vote of each member on each question, and 
its minutes are public records. An application for special exception 
must have public notice of the meeting at which the application is to 
be considered by at least one publication of notice in a daily news
paper of general circulation in the City of Albuquerque at least 15 
days before the date of the meeting and by mailing written notice not 
lees than five days before the date of the meeting to the owners of 
all property within 100 feet of the exterior boundaries, excluding

- 5 8 -
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public rights of way, of the property which is the subject of the 
application, utiing for this purpose the last known name and address 
of the owners shown in the records of the Bernalillo County Assessor. 
Special meetings may be held at other than the established regular 
time or place provided that public notice of any meeting is given at 
least 24 hours in advance, and provided further that the other require
ments of meetings and notice herein are complied with when applicable.

b. Applications and 'Fees. An application to the Board must be made 
in writing to the City on prescribed forms. Each application, other 
than that for administrative review and interpretation, must be 
accompanied by an accurate plot plan, site plan, building development 
plan, sketch, program of development, or other related material and 
information as required by the City. Submission of inaccurate material 
or information with an application is grounds for denial. Approval of 
an application is not to be construed as approval of a building permit. 
Before an application for^special exception shall be considered by 
the Board, an application fee must be charged as follows:

(1) Conditional Use: $25

(2) Variance: $25

(3) Non-Conforming Use Plans for Expansion or Enlargement: $25

. (4) Administrative Review and Interpretation: No Fee

When an application is withdrawn after it has been advertised for 
public hearing by the Board of Adjustment, the application fee will 
not be refunded.

c. Notification and Recording. When a special exception is approved, 
written notification of the approval listing conditions imposed, if 
any, must be sent to the applicant, the Enforcement Officer, the City 
Clerk, and any other persons as directed by the Board. In the event 
special conditions are imposed in connection with approval of a 
"special exception, the City Clerk must have notice of the special 
exception and any conditions accompanying it recorded in the office 
of the Bernalillo County Clerk before a building permit may be issued, 
the recorded notice being for the purpose of giving notice to a subse
quent purchaser of the property that special exception has been granted 
and conditions have been imposed.

, •; i:% '

t

I

d. Appeals. A determination by the Board is final unless written 
notice, of apnea,1 tooths..City. Commission.is'filed.v.lthi*n.*i5' fUtys--.'anter-" . • • 

' the determination by the Board. The day of determination by the Board 
is not included in the 15-day period for filing an appeal, and if the 
fifteenth day falls on a Saturday, Sunday, or holiday as listed in 
the Merit System Ordinance, the next working day shall be considered 
as the deadline for filing an appeal. A building permit must not be 
issued until an appeal is decided or the time for filing the appeal 
hao expired. The concurring vote of at least four members of the 
City Commission is required to reverse a determination by the Board.
•The. following procedure must be complied with in filing an appeal:

-59-
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(1) V c : . c t v>g .of appeal must be filed with the Planning
Directs "*'V“-- Kf*— •-

(2) A filing fee of $25 must accompany each Appeal application.

(3) Public notice of an appeal must be given by legal advertise
ment in the manner, prescribed for an application for special 
exception. The Planning Director must give written notice of the 
appeal, together with a notice of the hearing date to the applicant, 
a representative of the opponents, if any, and the appellant. The 
appeal must be presented to the City Commission within three months 
after the date of filing. Once the appeal is presented to the 
City Commission, a request for delay in hearing the appeal must be 
.acted upon wt-a-regular City Commission meeting.

3. Powers and DutiL?. The Board must hear and decide all applications 
made under this subsection and, in so doing, it must comply with the 
additional requirements herein:

The Board must record each decision by written resolution, each of which 
must contain a statement of findings of fact.

When approving an application, the Board must impose conditions as required 
by this ordinance, together with additional conditions necessary to safe
guard the public welfare, safety, health, morale, convenience, and best 
interest of the adjoining property and neighborhood.

The Board may approve a;i--^pplication only when a majority of the Board 
is wholly convinced, on.the basis of full and complete hearing, finds 
that the intended use will not, in the circumstances of the particular 
case and under conditions that the Board imposes, be substantially or 
permanently injurious to the neighborhood and appropriate use of adjoin
ing property, or otherwise be detrimental to the public welfare, safety, 
health, morals, or convenience, and finds that the use will be compatible 
with the purpose of this ordinance.

a. Special Exceptions: *

(1) A conditional use may be approved provided the use is deemed 
by the Board to be desirable or essential to fhe public welfare, 
safety, health, morals, or convenience, or to be important to the 
development of an undeveloped area. Such conditional uses are 
limited to those, enumerated as permissible in the various zones.

V •; •v , , (2) Variance from the strict application of an area, Jiaight, or 
settircW"’requirement* of--this "ordincr.de;viay be approved- in "the case" 
of an exceptionally irregular, narrow, shallow, or steep lot, or • 
other exceptional physical condition, where the strict application 
of the requirements of this ordinance would result in practical 
difficulty or unnecessary hardship that would deprive the owner of 
the reasonable use of his land or building, but in no other case. 
Practical difficulty or unnecessary hardship cannot be found 
when financial gain or loss or. monetary savings is the basis for 
the claim of hardship.
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(3) Non-conforming use plans for expansion or enlargement of a 
building which is non-conforming aa to use may be approved, pro
vided that the expansion or enlargement does not exceed 25 percent 
of the floor area of the building as it existed at the time it be
came non-conforming, and the new construction authorized under the 
provisions of this subsection is removed or converted to a confor
ming building at the some time as the original building is removed 
or converted to a conforming building as required by this ordinance. 
Approval of expansion of a non-conforming building may be granted 
only when the Board finds that the applicant will be denied a 
continued reasonable use of the property if the expansion is not 
approved.

b. Administrative Review and Interpretation. The Board must review 
An administrative action of the Enforcement Officer when it is alleged 
that there is an error in the order, requirement, determination, or 
refusal made by the Enforcement Officer, and reverse, affirm, or modify 
the administrative action. The Board must interpret this ordinance 
when the Enforcement Officer is in doubt as to the exact meaning of 
the text. The Board must interpret the Zone Hap in accordance with 
the standards of Section 25.F. when the Enforcement Officer is uncertain 
as to the exact boundary of a zone shown on the Zone Map. A request 
before the Board, action on which would require an amendment to the.
Zone Map or the text of this ordinance, must be referred to the 
Planning Commission for processing under the regulations of Section 

. 25.A.

4. Expiration and Extension of Special Exception Approval and Violation
of Conditions; i' !

a. Expiration! Approval of a special exception application is void 
after six months from date of approval if the rights and privileges 
granted thereby have not been executed or utilized, or, if construction 
work is involved, the work has not actually been started on the grounds 
or premises. Approval,also shall be void if the rights and privileges 
are discontinued for a period of six or more months. The Board may

• extend the expired approval upon request, and if it does, the request 
for extension must be treated as an original application for purposes 
of notification, hearing, and evaluation, and the original approval 
does not in any way obligate the Board to approve the extension or 
restrict the Board from imposing different or additional conditions.

b. Violation. Violation of a condition imposed by the Board in 
approving an application constitutes a violation of this ordinance 
end is subject to .the same penalties as- any. Qth.er .violation of. this ••

"" •!ordinanceft-condition-Tfr-posecf by the'Board becomes effective and
must be strictly complied with immediately upon execution or utiliza
tion of a portion of the rights and privileges authorized by approval 
of an application, ,

Old Town Architectural Review Board

1. An Architectural Review Board is hereby created, consisting of seven 
members, Four of the initial appointive members shall be appointed for 
four (4) yearo, and three for two (2) years. Subsequently, members shall
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plus spaces adequate In number— as determined by the Department of City Planning— to serve the visiting public.

(7) Penal and Correctional Institutions. One parking space shall be provided for each four employees, plus spaces adequate in number— as determined by the Department of City Planning— to serve the public.
<S) Permitted Retail Uses (including restaurants). One * parking space shall be provided for each 400 square feet of floor area in excess of 4,000 square * feet.
<9) Permitted Wholesale Establishments. One parking space shall be provided for each GOO square feet of floor area in excess of 4,000 square feet.
^10) Public Utility and Public Service Uses. One parking space shall be provided for each four employees, plus spaces adequate in number— as determined by the Department of City Planning—  to serve the public.
X D  Stadiums, Auditoriums, and Arenas. Parking spaces equal in number to 10 per cent of the capacity of persons shall be provided.
X2) Theaters, Drive-in. Reservoir parking space equal to 10 per cent of the vehicle capacity of such theaters shall be provided.
X 3) Trade Schools. One parking space shall be provided for each four employees, and one parking space shall be provided for each six students based on the maximum number of students attending classes on the premises during any 24 hour period.
10.16- 2 Off-Street Parking —  M21 To M 2 5 General Manufacturing Districts.
In the M2-1 to M2-5 Districts inclusive, parking spaces llall be provided as required for uses in the Ml Dis- Îcts under the provisions of Section 10.16-1.
10.16- 3 Off-Street Parking —  M3-1 To M3-5 Heavy Manufacturing Districts.

'Inthe M3-1 toM3-5 Districts inclusive, parking spaces hall be provided as required for uses in the Ml •Istrlcts under the provisions of Section 10.16-1.
ARTICLE H *

ADMINISTRATION
1L1 Statement of Purpose 1L2 Bureau of Zoning11.3 The Board of Appeals11.4 Department of City Planning11.5 Zoning Certificates
11.6 Occupancy Certificates11.7 Variations11.8 Appeals11.9 Amendments11.10 Special Uses11.11 Fees .
11.13 "" • *.*. ' * *. - *

Statement of Purpose
Xf.l The administration of this comprehensive ^Vcndmcnt is hereby vested in three offices of the City Chicago as follows:

Bureau of Zoning 
The Board of Appeals 
Dej\-:rtmcnt of City Planning 

i A r t i c l e  shall first set out the authority of each x i.̂  se three offices and then shall describe the procc- and substantive standards with respect to the Uo'-ving administrative functions:

Issuance of Zoning CertificatesIssuance of Occupancy CertificatesVariationsAppealsAmendmentsSpecial UsesFeesPenalties
Bureau of Zoning

11.2- 1 Creation. There is here established a Bureau In the department of buildings which shall be known as the “Bureau of Zoning”. Said Bureau shall be under the direction of a Zoning Administrator who shall be appointed by the Mayor by and with the consent of the City Council. The Zoning Administrator may be removed by the Mayor for cause. Such other employees of the Office of Zoning Administrator shall be appointed as shall be authorized by the City Council in its annual appropriation ordinance.
11.2- 2 Duties of the Office of Zoning Administrator. The Zoning Administrator shall enforce this comprehensive amendment, and in addition thereto and in furtherance of said authority he shall:
(1) Issue all Zoning Certificates, and make and maintain records thereof;
(2) Issue all Certificates of Occupancy, and make and maintain records thereof;
(3) Conduct inspections of buildings, structures, and uses of land to determine compliance with the terms of this comprehensive amendment;
(4) Maintain permanent and current records of the comprehensive amendment, including, but not limited to all maps, amendments and special uses, variations, appeals and applications therefor;
(5) Provide and maintain a public information bureau relative to all matters arising out of this comprehensive amendment;
(6) Receive, file and forward to the City Clerk all applications for amendments to this Comprehensive Amendment (Amend. 4-9-59 Coun. J. page 7547).
(7) Transmit to the Committee on Buildings and Zoning his recommendations together with those of the Commissioner of City Planning on all amendments, copies of which have been received from the Committee on Buildings and Zoning. (Amend. 4-9-58 Coun. J. page 7547).
(8) Receive from the Zoning Board of Appeals copies of all final determinations of the Zoning Board of Appeals on variations, variations in the nature of special uses, appeals, and other matters upon which the Zoning Board of Appeals has been required to act. (Amend. 4-9-5S Coun. J. page 7547).
(9) Determine from all available sources of information the age of a building or structure where the amortization period is related toethp issuance of•••*• • a bunding'.periniFaW. •hoi bufldmg pdrmitse.S;f$ts. He shall record in a register kept for that purpose the age of said building or structure and said register shall be a public record.

Tlie Board of Appeals
31.3- 1 Creation and Membership. A  Board of Appeals is hereby authorized to be established. The word “Board” when used in this section shall be construed to mean the Board of Appeals. The said Board shall consist of five members appointed by the Mayor of the City of Chicago by and with the consent of the City Council of the City of Chicago. The members of said Board shall serve respectively for the following terms,
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or until their respective successors arc appointed ami 
qualified; one for one year, one for tv'o years, one for 
three years, one for four years, and one for five years, 
for the first five appointed, and five years each for 
those following the first five appointed. One of the 
members of said Board shall be designated by the 
Mayor of the City of Chicago, with the consent of the 
City Council, as Chairman of said Board, and shall 
hold his said office as Chairman until his successor is 
appointed. The Mayor of the City of Chicago shall have 
the power to remove any member of said Board for 
cause and after a public hearing. Vacancies upon said 
Board shall be filled for the unexpired term of the 
member whose place has become vacant, in the manner 
herein provided for the appointment of such member.- 
The salaries of members of the Board of Appeals shall 
be determined and fixed by the City Council in the an* 
nual appropriation ordinance.

11.3 2 Jurisdiction. The Board of Appeals is hereby 
vested with the following jurisdiction and authority:

(1) To hear and decide appeals from any order, re
quirement, decision, or determination made by The 
Zoning Administrator under this comprehensive 
amendment;

(2) To hear and pass upon applications for variations 
and variations in the nature of special uses from 
the terms provided in this comprehensive amend
ment in the manner and subject to the standards 
set out herein; and

(3 ) To hear and decide all matters referred to it or 
upon which it is required to pass under this com
prehensive amendment.

11.3*3 Meetings and Rules. All meetings of the Board 
of Appeals shall be held at the call of the Chairman and 
at such times as such Board may determine. All hear
ings conducted by said Board shall be open to Hie 
public. Any person may appear and testify a t a hearing, 
either in person or by duly authorized agent or attorney.
The Chairman, or in his absence, the Acting Chairman, 
may administer oaths and compel the attendance of 
witnesses. The Board shall keep minutes of its pro
ceedings showing the vote of each member upon each 
question, or if absent or failing to vote, indicating such 
fact, and shall also keep records of its hearings and 
other official actions. A copy of every rule or regula
tion, every variation and every order, requirement, 
decision, or determination of the Board shall be filed 
immediately in the Office of the Zoning Administrator 
and shall be a public record. The Board shall adopt its 
own rules of procedure not in conflict with this com
prehensive amendment or with the applicable Illinois 
statutes, may select or appoint such officers as it deems 
necessary. (Amend. 4*9*58 Coun. J. p. 7548)

11.3-1 Finality of Decisions of the Board of Appeals.
All decisions and findings of the Board of Appeals, on 
appeal or upon application for a variation after a hear
ing, shall, in all instances, be final administrative de- 
ter>mnatmns; ahd shall, be; subject • toM-evicw by:court * '  . 
as by law may be provided.

Department of City Planning
11.4*1 •Jurisdiction of the Department of City Plan

ning with Respect to Zoning. The Commissioner of City 
Planning shall have the following duties under this 
comprehensive amendment:

(1) To receive from the office of Zoning Administrator 
copies of all applications for amendment, to make 
an investigation relative thereto and to make 
recommendations thereon and to forward through 
the Zoning Administrator such recommendations 
to the Committee on Buildings and Zoning. 
(Amend. 4*9*58 Coun. J: page 7457).

(la) To receive from the Buildings and Zoning 
Committee all applications for an amendment 
for a Planned Development, to make an investi
gation relative thereto and to make recommen
dations theneon to the Committee on Buildings 
and Zoning.

(1) Planned Developments as hereinbefore defined 
are of such substantially different character 
from other amendments that qualifications and 
standards are hereby set out to govern the 
recommendations of the Commissioner of City 
Planning and the action of the City Council:

a. Such plan, design, or proposal fo r a Plenned 
Development shall be in general conformity 
with the scope and the overall use and bulk pro
visions of the applicable zoning district regula
tions of this Zoning Ordinance, as amended, in 
which area such Planned Development is lo
cated.

b. Such plan, design or proposal for a Planned 
Development shall be submitted by the Com
missioner of City Planning to the Chicago Plan 
Commission for review and recommendation to 
the City Council as to its conformity with the 
planning and zoning objectives of the City of 
Chicago

c. In the case of planned developments the Com
missioner of City Planning may recommend 
and the City Council may authorize by proper 
amendment that the use and bulk provisions 
within the area of such development are within

. the intent and purpose of the Zoning Ordinance,
! as amended, provided that the Commissioner

of City Planning shall find:
L T h a t the plan of the area of such develop

ment is in conformity with a comprehensive 
plan of development of adjoining areas hav
ing similar characteristics;

2. That file uses to be permitted shall be for 
the purpose of developing an integrated site 
plan in conformity with adjoining areas;

3. That the intensity of use to be permitted by 
such amendment Is necessary or desirable and 
is appropriate with respect to the primary 
purpose of the development and with that 
of surrounding land use and zoning;

4. That the uses to be permitted are not of 
such a nature or so located as to exercise 
a detrimental influence on the surrounding

neighborhood.
(2) .To receive from the Zoning Board of Appeals all 

applications for variations in the nature of a special 
use to make an investigation relative thereto and to 
make recommendations thereon and forward such 
recommendations to the Zoning Board of Appeals 
through the Zoning Administrator. (Amend. 4-9*58 
Coun. J. page 7547).

(3) To initiate, direct, and review, from time to* time, 
a study of the provisions of this comprehensive 
amendment, and to make reports on the recommcn*

• ,i iWions' of the* Chicago Plan Commission on Jhe 
• status’ and effectiveness of the Chicago* Zonihg 

Ordinance to the Mayor and the City Council not 
less frequently than annually. Amend. 9-19-57 Coun. 
J. page 6000. (Amend. 4*9*58 Coun. J. page 7548).

(4) To promulgate Rules, Regulations and Procedures 
from time to time relating to proposed Planned 
Development amendments and other Rules, Regu
lations and Procedures to proposed text amend
ments to the Chicago Zoning Ordinance from time 
to time. (Amend. Coun. J. 9-19*57, p. 6000; 4*9-58. p. 
7547,. 754S; 7*28-61, p. 5335; 6*15-62, p. 7322).

Zoning Certificates
11.5 Except as hereinafter provided no permit per

taining to the use of land or buildings shall be issued
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I any officer, department, or employee of this City gess the application for such permit has been examin- I py the Office of the Zoning Administrator and has llxcd to it a certificate of the Office of the Zoning ^ninlstrator that the proposed building or structure Implies wih all the provisions of this comprehensive l^ndment. Any permit or certificate of occupancy is- fed in conflict with the provisions of this comprchen- iie amendment shall be null and void, tji the event that an application has affixed to it the Mificate of an architect or structural engineer licens- py the State of Illinois that the building or structure Iff the proposed use thereof complies with all provi- fc*is of this comprehensive amendment respecting per- rjnance standards, for manufacturing and similar the Zoning Administrator shall upon receipt of ĝ H application approve and authorize the issuance of a certificate provided all other relevant provisions this comprehensive amendment are complied with,Ijch certificate shall be valid for all purposes. How- within 15 days after the date of such approval, the . ^hig Administrator shall examine said application £3 shall advise the architect or structural engineer in "Sting if the building, structure or use thereof does not ^act comply with the performance standards. Failure the architect to show compliance within 30 days of notification shall be cause for revocation of the r̂ ing certificate.
U.5-1 Plats. Every application for a building permit 
%̂1 be accompanied by:
O  A  plat, in duplicate, of the piece of parcel of land, lot, lots, block or blocks, or parts or portions thereof; drawn to scale showing the actual dimensions and certified by a Land Surveyor or Civil Engineer licensed by the State of Illinois, as a true copy of the piece or parcel, lot, lots, block or blocks or portions thereof, according to the registered or recorded plat of such land; and 

A  plat, in duplicate, drawn to scale in such form as may, from time to time, be prescribed by the . Zoning Administrator, showing the ground area, height, and bulk of the building or structure, the building lines in relation to lot lines, the use to be made of the building or structure or land, and such other information as may be required by the Zoning Administrator for the proper enforcement of » this comprehensive amendment.One copy of each of the two plats shall be at- inched to the application for a building permit when it is submitted to the Office of the Zoning , Administrator for a zoning certificate and shall be retained by the Zoning Administrator as a public record.
The fee for said application shall be ten dollars ($10.00) payable to the City Collector, with the exception that no fee shall be charged for any residential building containing four dwelling units or less. (Amend. Coun. J. 12-4-63, p. 1327).

.Pfcupnncy GcrKfi.oUe5 .• ...IlI.6 N o building,* or addition thereto, constructed the effective date of this comprehensive amend- f̂it and no addition to a previously existing building 
1̂1 be occupied, and no land vacant on the effective 

fe e of this comprehensive amendment shall be used for purpose, until a certificate of occupancy has been laicd by the Office of the Zoning Administrator. No *afigc in a use other than that of a permitted use in district shall he made until a certificate of occupancy ^  been issued by the Office of the Zoning Adininis- %jor. Every certificate of occupancy shall state that use of occupancy complies with all the provisions ~this comprehensive amendment.
£j.(M Application for Occupancy Certificate. Every plication fur a building permit shall be deemed to

be an application for an occupancy certificate. Every application for an occupancy certificate for a new use of land where no building permit is required shall be made directly to the Office of the Zoning Administrator.
11.6- 2 Issuance of Occupancy Certificate. No occupancy certificate for a building or addition thereto, constructed after the effective date of this comprehensive amendment, shall be issued until construction has been completed and the premises inspected and certified by the Office of the Zoning Administrator to be in conformity with the plans and specifications upon which the zoning certificate was based. No occupancy certificate for a building or addition thereto, constructed after the effective date of this comprehensive amendment shall be issued and no addition to a previously existing building shall be occupied until the premises have been inspected and certified by the Office of the Zoning Administrator to be in compliance with all the applicable performance standards of the zoning district in which it is located. Pending the issuance of a regular certificate, a temporary certificate may be Issued to be valid for a period not to exceed six months from its date during the completion of any addition or during partial occupancy of the premises. An occupancy certificate shall be issued, or written notice shall be given to the applicant stating the reasons why a certificate cannot be issued, not later than 14 days after the Office of the Zoning Administrator is notified in writing that the buiding or premises is ready for occupancy.

Variations
1L7-1 Purpose. The Board of Appeals shall determine and vary the regulations of this comprehensive amendment in harmony with their general purpose and intent, only in the specific instances hereinafter set forth, where the Board makes a finding of fact based upon the standards hereinafter prescribed, that there are practical difficulties or particular hardships in the way of carrying out the strict letter of the regulations of this comprehensive amendment.
11.7- 2 Application for Variation and Notice of Hearing. An application for a variation shall be filed with the Board of Appeals. The application shall contain such information as the Board of Appeals may from time to time, by rule provide. No more than 90 days after the filing of such application,, a hearing shall be held on the application. Notice of such hearing shall be published at least once, not more than 30 nor less than 15 days before the hearing, in one or more newspapers published in the City of Chicago. The published notice may be supplemented by such additional form of notice as the Board by rule may provide. (Amend. 9-19-57 Coun. J. page 6000):
11.7- 3 Standards for Variations. The Board of Appeals shall not vary the regulations of this comprehensive amendment, as authorized in Section 11.7-4 hereof unless it shall make findings based upon the evidence prrsch-tecKto* i't itVextch ŝ ccifib’case• that:- . *v ' ; •
A. The property in question cannot yield a reasonable return if permitted to be used only under the conditions allowed by the regulations in the district in which it is located;
B. The plight of the owner is due to unique circumstances; and
C. The variation, if granted, will not alter the essential character of the locality.
For the purpose of implementing the above rules, the Board shall also, in making its determination whether there arc practical difficulties or particular hardships, take into consideration the extent to which the following facts favorable to the applicant have been established by the evidence.
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(1) The particular physical surroundings, shape, or 
topographical condition of the specific property In
volved would result in a particular hardship upon 
the owner as distinguished from a more incon
venience, if the strict letter of the regulations were 
carried out;

(2) The conditions upon which the petition for a varia
tion is based would not be applicable, generally, to 
other property within the same zoning classifica
tion;

(3) The purpose of the variation is not based exclu
sively upon a desire to make more money out of 
the property;

(4) The alleged difficulty or hardship has not been 
created by any person presently having an interest 
in the property;

(5) The granting of the variation will not be detrimen
tal to the public welfare or injurious to other 
property or improvements in the neighborhood in 
which the property is located; and

(6) The proposed variation will not impair an adequate 
supply of light and air to adjacent property, or 
substantially increase the congestion in the public 
streets, or increase the danger of fire, or endanger 
the public safety, or substantially diminish or im
pair property values within the neighborhood.

The Board of Appeals may impose such conditions 
and restrictions upon the premises benated by a varia
tion as may be necessary to comply with the standards 
set out in this Section 11.7-3 to reduce or minimize the 
injurious effect of such variation upon other property in 
the neighborhood, and better to carry out the general in
tent of this comprehensive amendment.

11.7-4 Authorized Variations. Variations from the 
regulations of this comprehensive amendment shall be 
granted by the Board of Appeals only in accordance 
with the standards set out in Section 11.7-3 and may be 
granted only in the following instances, and in no 
others:

(1) To permit any yard less than the yard required 
by the applicable regulations;

(2) To permit the use of a lot for a use otherwise 
prohibited solely because of the insufficient area 
of the lot, but in no event shall the area of the lot 
be less than 90 per cent of the required lot area;

(3) To permit the same off-street parking facility to
qualify as required facilities for two or more uses, 
provided the substantial use of such facility by 
each user does not take place at approximately 
the same hours of the same days of the week;

(4) To reduce the applicable off-street parking or 
loading required by not more than one parking 
space or loading berth or 20 per cent of the ap
plicable regulations, whichever number is greater, 
except as further provided in paragraph (6) here
inafter;

(5) In an R6, R7, or R8 District, to reduce the off- 
. street parking requjrcmen-ts.by.-no^ruore than five*

* * *.•.parking spaces oV 2i) pov cent, whichever is greater, 
in the case of a dwelling which existed on the 
effective date of this comprehensive amendment 
and which subsequently is converted into a two- 
family or multiple-family dwelling;

(6) To increase by not more than 25 per cent the maxi
mum distance that required parking spaces arc 
permitted to be located from the use served;

H) To allow any permitted non-rcsidcntial use in a 
Residence District to exceed the floor area ratio 
imposed by the applicable regulations;

(8) To increase by not more than 20 per cent the gross 
area of any sign; and

(D) To allow parking lots in Residence Districts to ! 
open or illuminated or both between the hours ;
10 P.M. and 7 A.M. when necessary for the pub! 
safety or welfare.

(10) To increase by not more than 10 per cent the rr.ro: 
mum gross floor area of any busings, comrre 
ciai or manufacturing establishment imposed b 
the applicable regulations. (Amend. 4-9-58 Cour 
J. page 7548).

(11) To increase the area occupied by a detached acces
sory building or buildings in a required rear yarcl 
by not more than ten per cent. (Added. Coun. j |  
7-8-64, p. 2990.) I

The concurring vote of four members of the Board 
of Appeals shall be necessary to grant a variation. No 
order of the Board of Appeals granting a variation shall 
be valid for a period longer than six months from the 
date of such order unless a building permit is obtained 
within such period and the erection or alteration of a 
building is started or the use is commenced within 
such period.

- •. . !

Appeals j
11.8- 1 Scope of Appeal. An appeal may be taken to 

the Board of Appeals by any person, firm or corpora- j 
tion, or by any officer, department, board or bureau 
aggrieved by a decision of. the Office of the Zoning Ad- ; 
ministrator. The application for appeal shall be filed 
with the Zoning Board of Appeals and shall be taken 
within such time as shall be prescribed by the Board of ! 
Appeals by general rule. A Notice of Appeal specifying 
the grounds thereof shall be filed with the Office of ■ 
Zoning Administrator. (Amend. -4-9-58 Coun. J. page ; 
7547).

1L8-2 Findings on Appeals. An appeal shall stay all 
proceedings in furtherance of the action appealed from 
unless the Zoning Administrator certifies to the Board 
of Appeals after the notice of appeal has been filed with 
him that by reason of facts stated in the certificate a 
stay would, in his opinion, cause imminent peril to life 
or property, in which case the proceedings shall not be 
stayed otherwise than by a restraining order, which may 
be granted by the Board of Appeals or by a court of 
record on application, on notice to the Zoning Adminis
trator and on due cause shown.

The Board shall select a reasonable time and place 
for the hearing of the appeal and give due notice there
of to the parties and shall render a written decision on. 
the appeal without unreasonable delay.

The Board may affirm or may, upon the concurring 
vote of four members, reverse, wholly or in part, or 
modify the order, requirement, decision, or determina
tion. as in its opinion ought to be done, and to that end 
shall have all the powers of the officer from whom the 
appeal is taken.

The Zoning Administrator shall maintain complete 
records of all actions of the Board relative to appeals 
and shall keep the Committee on Buildings and Zonhig 

. informed on- a. current 'basts dr the disposition of each 
case.

Amendments *
11.9- 1 Authority. The regulations imposed and the 

districts created under the authority of this comprehen
sive amendment may be amended from time to time by 
ordinance, but no such amendments shall bo made with
out a public hearing before the Committee on Buildings 
and Zoning of the City Council.

11.9- 2 Initiation of Amendment. Amendments may be 
proposed by the City Council, by the Commissioner of 
City Planning or by any resident of or owner of proper
ty in the City of Chicago.

GOA



J.l.i-3 Application. An application for an amend- 
t x e n t to any regulation of this comprehensive amendment shall be filed with the Zoning Administrator Accept those filed by members of the City Council, irjiich may be filed directly with the City Clerk. The toning Administrator shall transmit said application Without delay to the City Clerk. The City Clerk shall lie all such applications with the City Council at its L^xt regular meeting. The application shall be in such m r m  and accompanied by such information* as shall be Squired from time to time by the Zoning Administrator. An application for the designation of a Planned development shall be considered as an amendment, sub- ^ct to the provisions of Section 11.4-1 (la). (Amend.1,9-53 Coun. J. page 7547). 7-23-61 Coun. J. page 5331)
j.1.9-4 Processing of Applications. Before the holding ^  public hearings on any amendment introduced into 

k \ c  Council, it shall be forwarded by the Committee on landings and Zoning to the Zoning Administrator with . request for recommendations relative thereto by both txc Commissioner of City Planning and the Zoning Ad- rxjnistrator.
Upon receipt of such proposed amendment, the Zon- Administrator shall transmit a copy of same to the Commissioner of City Planning who shall make his recommendations relative thereto and forward same trough the Zoning Administrator to the Committee on tunings and Zoning. The Zoning Administrator In ^msmitting the recommendations of the Commissioner Of City Planning to the Committee on Buildings and Soiling shall forward therewith either an indication of concurrence with such recommendations or, in the Vent of disagreement with same, his own separate ^commendations.
J.l.9-5 Hearing. The Committee on Buildings and Coning of the City Council shall hold a hearing on such ^plication for an amendment at such time and place ^  shall be determined by said Committee. The hearing be conducted and a record of the proceedings shall Ss preserved in such manner and according to such pro- ^dures as the Committee on Buildings and Zoning %%all, by rule, prescribe from time to time.
J.l.9-6 Notice of Hearing. Notice of the time and H^ice of such hearing shall be given by the City Clerk &ot niore than 30 nor less than 15 days before the hear- vby publishing a notice thereof at least once in a *l^wspaper of general circulation published within the ifty of Chicago. Said notice shall include such descrip- Ion of the property affected by the proposed amend- tx̂ nt as the Committee on Buildings and Zoning may rule prescribe from time to time. The published Notice may be supplemented by such additional form notice as the Committee on Buildings and Zoning prescribe.
£L0-7 Action by City Council. An amendment shall ĉ>t be passed except by a favorable vote of two-thirds hf all the Aldermen in the event that a written protest 

gainst* the propose# pmcndin^nt is-UIcd -withj.lhe GHy- * •:. .. Kicrk and is signed and acknowledged by the owners of '' per cent of the frontage immediately adjoining or lofoss an alley therefrom, or by the owners of 20 per ^pt of the frontage directly opposite the frontage pro- N^scd to be altered.
If an application for a proposed amendment is not acted upon finally by the City Council within six (C) months of the day upon which said ap- ' plication is filed by the City Clerk with the City Council it may be considered by the applicant have been denied. (Amend. Coun. J. 4-9-53, p.751$; 6-15 62, p. 7323.)

J.1.0 8 Minimum Size of Parcel. A lot, lots or parcel

of land shall not qualify for a zoning amendment unless it has 100 feet of frontage, or has 10,000 square feet of area or is adjoining a lot, lots or parcel of land which is in the same zoning district as the proposed zoning amendment. (Amend. 4-9-58 Coun. J. page 7548).
Variations in the Nature of Special Uses 

(Herein Called Special Uses)
11.10- 1 Purpose. The development and execution of a comprehensive zoning ordinance is based upon the division of the City into districts within which districts the use of land and buildings and the bulk and location of buildings and structures in relation to the land are substantially uniform. It is recognized, however, that there are variations in the nature of special uses which, because of their unique characteristics, cannot be properly classified in any particular district or districts, without consideration in each case, of the impact of those uses upon neighboring land and of the public need for the particular use at the particular location. Such variations in the nature of special uses fall into two categories:

(1) Uses either municipally operated, or operated by 
publicly regulated utilities or uses traditionally 
affected with a public interest; and

(2) Uses entirely private in character but of such an 
unusual nature that their operation may give rise 
to unique problems with respect to their impact 
upon neighboring property or public facilities.

11.10- 2 Authorization. Variations in the nature of special uses may be authorized by the Zoning Board of Appeals provided that no application for variation in the nature, of special use shall be acted upon by the Zoning Board of Appeals until after (1) a public hearing is noticed and held; and (2) a written report is prepared and filed with the Board by the Commissioner of City Planning, which report shall become a part of the record.
11.10-3 Application for variation In the nature of (t Special Use. An application for a variation in the nature of a special use shall be filed and processed in the manner prescribed for applications for other variations and shall be in such form and accompanied by such information as shall be established from time fo time by the Zoning Board of Appeals.
11.104 Standards. No special use shall be granted by the Zoning Board of Appeals unless the special use:(1) a. Is necessary for the public convenience at that location;b. Is so designed, located and proposed to be operated that the public health, safety and welfare will be protected; and(2) Will not cause substantial injury to the value of other property in the neighborhood in which it is to be located; and(3) It is within the provisions of "Special Uses" as set

■ ••••(4) Such special use shall conform to the applicable regulations of the district in which it is to be located.
11.10-5 Conditions. The Commissioner of City Planning .may recommend and the Board of Zoning Appeals may provide such conditions or restrictions upon the construction, location and operation of a special use, including but not limited to provisions for off-street parking and loading, as shall be deemed necessary to secure the general objectives of this comprehensive 

amendment and to reduce injury to the value of property in the neighborhood.
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11.10 G PInnnod Developments. (Repealed 4-9-53 Conn. 
J. page 7548).

Fees
11.11 Any application for an amendment or special 

use filed by, or on behalf of, the owner or owners of 
the property affected shall be accompanied by a fee 
of one hundred dollars, which shall be paid to the City 
Collector. There shall he no such fee, however, in the 
ease of applications filed by members of the City Coun
cil, the Mayor, Departments of the City of Chicago; or 
by a duly constituted public body such as, but not 
limited to, United States Government, State of Illinois, 
Metropolitan Sanitary District of Greater Chicago, Board 
of Education of Chicago, Chicago Housing Authority, 
Chicago Park District and Chicago Public Library.

The provisions in this Section however do not apply 
to any application for an amendment for a Planned 
Development which subject is covered by Section 11. 
11-1 (Amend. Coun. J. 4-27-60, p. 2504, 7-28-61, p. 5335; 
6-15-62, p. 7324.)

FART B 
ARTICLE 12 

ZONING MAPS

12.1 Zoning Blaps, Incorporation of
12.2 Location of District Boundaries
12.3 Square Mile Index Map
12.4 Street Guide

Zoning Maps, Incorporation of
12.1 The location and boundaries of the districts 

established by this comprehensive amendment arc 
shown upon the following zoning maps which are here
by Incorporated into this comprehensive amendment. 
The said zoning maps, together with everything shown 
thereon and all amendments thereto, shall be as much 
a part of this comprehensive amendment as if fully set 
forth and described herein.

Location of District Boundaries
12.2 (1) Where zoning district boundary lines are in

dicated as following streets or alleys or extensions 
thereof, such boundary lines shall be construed to 
be the center lines of said streets or alleys or ex
tensions thereof.

(2) Where zoning district boundary lines are indicated 
as adjoining railroads, such boundary lines shall 
be construed to be the boundary lines of the rail
road rights-of-way, unless otherwise dimensioned.

ll.H-1 Application for an Amendment, fur a Planned 
Development. Any application for an amendment for 
a Planned Development shall be filled by, or on behalf 
of, the owner or owners of the property affected and 
shall be accompanied by a fee of two hundred dollars, 
which shall be paid to the City Collector. There shall 
be no such fee required in the case of an application 
filed by a duly constituted public body such as, but not 
limited to, City of Chicago. Chicago Housing Authority, 
Chicago Park District, Chicago Public Library; or by 
the Commissioner of City Planning. (Amend. 7-28-61 
Coun. J. page 5335; 10-11-61 Coun. J. p. 5604)

Penalties
11.12 A person who violates, disobeys, omits, 

neglects, or refuses to comply with or resists the en
forcement of any of the provisions of this comprehen
sive amendment shall be fined not less than 50 dollars j 
nor more than 200 dollars. Each day such a violation or 
failure to comply is permitted io exist after notifica
tion thereof shall constitute a separate offense.

(3) Where zoning district boundary lines are indicated 
as adjoining expressways such boundary lines 
shall be construed to be the boundary lines of the 
expressway rights-of-way, unless otherwise dimen
sioned.

(4) Dimensioned zoning district boundary lines shown 
on the zoning maps are intended usually to coin
cide with lot lines. Where a dimensioned boundary 
line coincides approximately but not exactly with 
a  lot line which existed on the effective date of 
incorporation of such boundary line into the zon
ing map (s), the said boundary line shall be con
strued to be the said lot line at that location.

(5) Streets or alleys which are shown on the zoning 
maps and which heretofore have been vacated, or 
which may be vacated hereafter, shall be in the 
same zoning district as the lots, pieces, or parcels 
abutting both sides of .the street or alley involved.

, If the lots, pieces or parcels abutting each side of 
the street or alley were located in different zoning 
districts before the said street or alley was vacated, 
the center line of such vacated street or alley shall 
be the boundary line of the respective zoning dis
tricts.

Section II. This Ordinance shall take effect upon 
passage and due publication.
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