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CHAPTER I

CONSTITUTIONAL LIMITATIONS ON EDUCATION 
The establishment, control, maintenance, regulation, 

and discontinuance of public schools or a public school 
system is a function of the state. This power Is not 
delegated to the United States by the Constitution, nor 
prohibited by it to the states respectively or the people 
thereof to raise money for that purpose by taxation.^

Authority to Tax: In general, taxation to be consti
tutional must be as nearly as practical equal and uniform. 
Where all are treated alike the tax should be a common one, 
but there are exceptions; as for instance, where the bene
fits are special and peculiar, in which ease those alone 
who receive the benefits are made to pay the tax.2

By an act of the legislature of the State of Kentucky 
In 1875, It was provided:

"That In any common school district in 
Bracken County in which the clearly ascertained 
will of the people shall be in favor of a district 
tax for the purpose of purchasing a site for a 
district school house, of building a new school 
house, or repairing an old one, or furnishing a 
school house, or paying a debt that has been con
tracted for the purposes mentioned in the act, the 
levying of such a tax shall be lawful."

Tl Charles E. Stuart v.Kalamazoo et al, M  Mich. 69
Case Studies in School Law, an unpublished paper by 
C. E. Houston, University of Arizona, (1942), p. 8 

2. People v. Weis, 275 111. 581, 114 N. E. 331.
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The second section of said act provides that the 
will of the people in any given district shall be ascer
tained by the submission of the proposition to tax:

"the white qualified voters thereof; * * * and 
any widow or alien residing in any school dis
trict who is a taxpayer, or who has children 
within the ages fixed by the common-school laws 
to be educated, shall be deemed to be a quali
fied voter."

The ninth section is in these words:
"This act shall not apply to property 

owned by citizens of African descent."
In the case of Marshall v. Donovan, Ky. Vol. 10,

Bush. 685, the defendants* property was seized for payment
under said act. Defendants alleged that the said act was
unconstitutional and void because:

"1. By the common-school laws of this commonwealth 
the Negro is deprived * of his right to and 
interest in the school-funds of the state 
under the eleventh article of the state 
constitution.*

2. The election provided for by the act is not 
♦free and equal.*

5. The property of citizens of African descent is 
not taxed as that of other citizens.

4. The state denies to persons within its juris
diction the equal protection of the laws.

5. The act denies to citizens of African descent 
the right to vote on a question which concerns 
them as citizens, and thus.violates the fif
teenth amendment of the Constitution of the 
United States."

Real Party in Interest may Question Tax: But
the appellant insists that the Negro being a citizen 
of Kentucky, possessing all the constitutional
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privileges of any other citizen, has a right to demand an 
equal participation in the profits arising from the school- 
fund and In the educational advantages afforded by the 
common-school system. We need not determine the correct
ness of this proposition. It is sufficient that in this 
case the Negro is asserting no such claim, and that the 
appellant, who belongs to the favored class, cannot raise 
the question as to the constitutionality of the manner in 
which the school-fund and, the moneys raised by taxation 
for school-purposes are expended or distributed.

The courts will not listen to any objection made to 
the constitutionality of an act by a party whose rights
it does not affect and who has therefore no interest in .

3defeating it.
That taxation may be constitutionally Imposed to 

raise money for common-school purposes is undoubted.
Since appellant may receive his full share of the benefits 
and advantages under these laws, his property may be taxed 
to support the school-system of the state.

If the Negroes were taxed and the money expended for 
the exclusive benefits of the whites, the taxation would 
be flagrantly unjust, palpably wrong, and clearly un
constitutional. In such a ease the Negro might suc
cessfully resist the collection of the tax; but it

2u Cooley, Thomas. -Constitutional1 Limitations, p. 164.
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would no more follow from that fact that the school laws 
are unconstitutional as to the whites than an act In
corporating a city or town is altogether void because it 
attempts to extend the power of municipal government, and 
is to that extent violative of the fundamental law. That 
since this litigation began the initiatory step has been 
taken in that direction, end the property of the Negro is 
now taxed just as that of the white man, and all revenue 
derived from the taxation imposed upon the person or 
property of the Negro, together with all fines, penalties 
incurred by that race of people, are set apert and devoted 
to the establishment and maintenance of a system of common 
schools for the benefit of colored children of the common
wealth.4

The burden belongs to the state as such rather than 
any municipality or other local subdivision, although there 
is, of course, also a local interest therein, and the 
school system is a state institution, maintained for the 
purpose of promoting the general intelligence of the 
people constituting the body politic, and thereby in
creasing the usefulness and efficiency of its citizens.5

Power to Classify: The legislature has the same
power to classify schools and school districts as to

4% Session Acts, Feb. 24, 18747
5. People v. American Socialist Society, 195 N. Y. S. 801.

Case Studies in School Law, an unpublished paper by C.
E. Houston, University of Arizona, (1943)
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classify other municipal corporations.6 7 There is no con
stitutional objection to the classification of school die- 
tricts any more than of cities.

Classification by Population: Population is commonly
held to be a reasonable basis for the classification of 
school districts. Such classification has been supported 
when applied to cities, counties, and townships, and in the 
case of Munsinger v. Raw, 236 Pa. St. 327, 84 At. 902, the 
court held that an act of the legislature of the State of 
Pennsylvania that classified only two cities in the state 
as being in the first class, was constitutional on the 
ground that classification based upon population had long 
been recognized by the law of the state.

In the case of City of Louisville v. Commonwealth,
121 S. W. 411, only one city was affected, but the court 
held that classification was a necessary feature and 
power of legislation and the fact that only one city be
longs to the first class detracts nothing from the 
propriety of such allotment, that the fact of only one 
city, Louisville, being affected was known at the time 
the consolidation was adopted.

Classification by Races: In an opinion written
by Chief Justice Taft of the United States Supreme 
Court sustaining the Supreme Court

6% Grigsby v. King, 202 Cal. 299, 260 P. 789.
7. In Re: Sugar Notch Borough, 192 Pa. 349, 43 A. 985.
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of the State of Mississippi which held that where the state 
constitution provided: -

"Separate schools shall be maintained for 
children of the white and colored races."

that this provision of the constitution divided the
educable children into those of the pure white or Caucasian
race on the one hand, and the brown, yellow, and black
races on the other, and therefore that Martha Lua of the
Mongolian race could not insist on being classed with the
whites under this constitutional division.8 The court said:

"The legislature is not compelled to provide 
separate schools for each of the colored races and, 
unless and until it did provide such schools and 
provide for segregation of other races, such races 
are entitled to have the benefit of the colored, 
public schools. * * *"
Martha Lum alleges In her petition for a mandamus to 

compel her attendance that she is not a member of the 
colored race, nor is she of mixed blood, but that she is 
pure Chinese; and the right to attend school is a valuable 
right; that she is by the action of the Board of Trustees 
and the State Superintendent discriminated against directly 
and denied the right to be a member of the Roeedele school; 
that the school authorities have no discretion under' the 
law to deny her the right to attend it as a pupil.9

8l Gong Lum et al. v. Rice, 2^5 U. S. 78, 72 L. Ed. 172.
9. Compare Piper v. Big Pine School District, 226 P. 926.
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"If the plaintiff desires, she may attend 
the colored public schools of her district, or, 
if she does not desire, she may go to a private 
school. The compulsory school law of this state 
does not require the attendance of a child at a 
public school, and a parent under the decision of 
the Supreme Court of the United States has a 
right to educate his child in a private school if 
he so desires. But plaintiff is not entitled to 
attend a white public school."

Under the state laws colored public schools exist in every 
county and in some convenient district in which every 
colored child is entitled to obtain an education. Was this 
a denial of the equal protection clause of the 14th amend
ment of the United States Constitution by giving her the 
opportunity for a common school education in a school with 
only colored children of the brown, yellow, or black races?

The right and power of the state to regulate the method 
of providing for the education of its youth at public ex
pense is clear. In Camming v. Richmond County Board of 
Education, 175 U. S. 528, 44 L. Ed. 262, 20 Sup. Ct. Rep. 
197, persons of color sued the Board of Education to en
join it from maintaining a high school for white children 
without providing a similar school for colored children, 
which had existed and had been discontinued.

Mr. Justice Harlan in delivering the opinion of the 
court said:

"Under the circumstances disclosed, we cannot 
say that this action of the state court was, 
within the meaning of the 14th amendment, a denial 
by the state to the plaintiffs and to those

Said the Mississippi Court:
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associated with them of the equal protection of 
the laws or of the privileges belonging to them 
as citizens of the United States. We may add 
that while all admit that the benefits and bur
dens of public taxation must be shared by 
citizens without discrimination against any 
class on account of their race, the education of 
the people in schools maintained by state taxation 
is a matter belonging to the respective states, 
and any interference on the part of the Federal 
Authorities with the management of such schools 
cannot be justified except in the case of a clear 
and unmistakable disregard of rights secured by 
the supreme law of the land."
Were this a new question it would cell for a very full 

argument and consideration, but we think it is the same 
question which has been many times decided to be within the 
constitutional powers of the state legislature to settle 
without intervention of the federal courts under the 
Federal Constitution.

The opinion of Chief Justice Shaw of the Supreme Court 
of Massachusetts announced the opinion of that court uphold 
ing the separation of colored and white schools with a con
stitutional injunction of equal protection. The provisions 
of the 14th amendment were then referred to, and this court 
continued:

"Similar laws have been enacted by Congress 
under its general power of legislation over the 
District of Columbia, D. C. Rev. Stmt. 281-283,
310, 313, as well as by the legislature of the many 
states, and have been generally, if not uniformly,
sustained by the court."------Citing many of the
above mentioned eases.
The decision is within the discretion of the state 

in regulating its public schools and does not conflict
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Compulsory Attendance: The state cannot compel all
children to attend the public schools as was held in the 
case of Pierce v. Society of Sisters, 268 U. S. 510, 39 
A. L. R. 468, but it was said in that ease that no question 
was raised as to the power of the state reasonably to regu
late all schools; to inspect, supervise, and examine them, 
their teachers, pupils, and to require that all children of 
proper age attend some schools; that teachers be of good 
moral character and patriotic disposition; that certain 
studies plainly essential to good citizenship must be 
taught; and that nothing be taught which is inimical to 
public welfare.

School License: The State of Sew York passed an act
requiring all persons operating a school, classes, or in
structors in any subject whatsoever to secure a license from 
the University of the State of New York upon a sworn appli
cation showing the purposes for which said school is to be 
maintained. No license was to be issued when it appeared 
from the application that instructions proposed to be taught 
advocated the doctrine that organized government shall be 
overthrown by force, violence, or unlawful manner or means, 
or where said school is to be conducted in a fraudulent 
manner. The court held that the act in question is well 
within the proper exercise of the police power of the state 
and that for the purpose of protecting the peace, health, 
public safety, and security of its citizens the legislature

with the 14th amendment.
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Educational Powers Belong to State: The education of
the children of the state is an obligation which the state 
took over by adopting the Constitution, and this is exclu
sively a function of the state which cannot be delegated 
to any other agency, and it is vouchsafed to those entitled 
to attend. The California court issued a writ of mandamus, 
compelling the trustees of a school district to admit an 
Indian child who resided in its district. The district 
defended on the ground that the United States government 
maintained an Indian school within the said school district 
which the Indian children in the district could attend; 
that this school corresponded in all respects in grades,
courses and hours; and that the petitioner would not be 

11prejudiced. The action of the trustees was held to be 
violative of the equal privileges clause of the Fourteenth 
Amendment.

Uniform Systems: Mississippi: The Constitution of
1890 , Sect. 201, required the legislature to establish a uni
form system of free public schools. Section 208 of said Con
stitution provides for a superintendent of education, with 
general supervision of common schools and the educational

10. People v. American Socialist Society,195 N.Y.S. 801.
Case Studies in School Law, an unpublished paper by 
C . E. Houston, University of Arizona, (1942) p. 15.

11. Piper v. Big Pine School District, 226 P. 926.
Case Studies In School Law, an unpublished paper by 
C. E. Houston, University of Arizona, (1942) p. 16.

10had the right to enact the statute.
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Interesta of the state. Section 203 thereof, provides for 
a Board of Education to manage school funds. Section 204 
thereof, requires a county superintendent of education, 
with duties prescribed by law. Section 205 thereof, re
quires public schools in each district for at least four 
months each year. Section 206 provides for county and 
state common school funds sufficient for the common schools 
for four months, and authorizes an additional tax in 
counties or separate districts for longer terms, and re
quires the state fund to be distributed to the counties 
and districts in proportion to the number of children; 
Section 208 of the constitution provides that none of the 
fund shall be paid to any district not conducting a free 
school. Laws 1912, c. 258, provides that, when schools 
are consolidated, the board of trustees and county super
intendent may provide transportation of pupils, the ex
pense* to be paid out of the county fund; that a tax may 
be levied for fuel and other expenses, and to maintain the 
schools for at least seven months; that, on petition of 
the electors and approval of the county school board, taxes 
may be levied as for separate school districts; and that 
the board of supervisors may issue bonds for school 
buildings; that the transportation of pupils shall be paid 
for by the district after the county school term; that 
such district may make the school a graded one, with the 
privileges of separate school districts. Held, that this
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does not ‘violate the constitutional requirements as to 
uniformity, since Muniform” means equally applying alike 
to all within a class, and laws are uniform when they bear 
equally in burdens and benefits upon persons in the same 
category, and, while there should be no discrimination 
between different counties and sections, but equal and uni
form privileges and rights should control over all the 
state, the local details of the educational system may be 
committed by general provision to local authorities.^

North Carolina: High schools established in a county
pursuant to the High School LavA3 and the subsequent 
statutes amendatory thereof, are part of the common school 
system established and provided for by Constitutional 
Article 9; Section 2 of which directs that the General 
Assembly shall provide taxation and otherwise for a gen
eral and uniform system of public schools, since the term 
"uniform" does not require that each and every school in 
the same or other districts throughout the state shall be 
of the same fixed grade, regardless of the age or attain
ments of the pupils, but qualifies the word "system" and 
is sufficiently complied with where, by statute or regula
tion of the public school authorities, provision is made

12. Bufkin v. Mitchell, 65 So. 458, 50 L. RV A. tN.S.) 426.
City of Louisville v. Commonwealth, 121 S. W. 411.13. Public Laws, 1907, e. 820.
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for the establishment of schools of like kind throughout 
all sections of the state,14 and available to all of the 
school population of the territories contributing to their 
support.15 .

14. Board of Mucation v. Board of Commissioners of Gran-
ville County, 93 S. E. 1001, 174 N. C. 469.

15. State ex rel MoCausland v. Board of Commissioners of
Elk County, 58 Kan. 959. Case Studies in School 
Law, an unpublished paper by C. E. Houston, 
University of Arizona, (1942), p. 6.



CHAPTER II 

AIM IN ISTRAT ION
As the administration of the public school system is 

a responsibility of the state, the legislature has full 
power to enact such laws as it deems necessary and ex
pedient for the proper administration and regulation of 
the public school system.

Delegation of Power: In order to do this properly
the state may delegate the management of the public schools 
of the state to some subordinate agent or agencies such as 
municipal corporations.or boards of education or school di
rectors or trustees, conferring on them much powers and 
duties as it may see fit, which agent or agency may be 
abolished or altered as the state may see fit,*

School Districts; School districts are referred to 
by the cases as municipal corporations, quasi-corporations, 
and political subdivisions. All agree, however, that they 
are organizations simply for carrying out the purposes of 
the schools and nothing else. They are continuing, not un
like an eleemosynary trustee for the public, and may in
perpetuity be devoted to fostering and promoting public

1education among the youth of the district.

TZ Independent School District No. 1 v. common School 
District No. 1, 55 P. 2d 144, 105 A.L.B. 1 2 6 V  56 Idaho 426.
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312, 142 Ind, 27, 37 L.R.A. 301, the court defined school 
districts as follows:

"School districts are Involuntary corpora
tions, organized not for the purpose of profit 
or gain but solely for the public benefit, and 
have only such limited powers as were deemed 
necessary for that purpose. Such corporations 
are but the agents of the state, for the sole 
purpose of administering the state system of 
public education ....... In performing the
duties required of them, they exercise merely 
a public function and agency for the public 
good for which they receive no private or cor
porate benefit. School corporations, therefore, 
are governed by the same law in respect to their 
liability to individuals or agents as are counties 
and townships. It is well established that where 
subdivisions of the state are organized solely 
for the public purposes, by a general law, that 
no action lies against them for an injury re
ceived by a person on account of the negligence 
of the officers of such subdivision, unless a 
right of action is expressly given by statute.
Such subdivisions then, as counties, townships, 
and school corporations are instrumentalities of 
government, and exercise authority given by the 
state, and are no more liable for the acts or 
omissions of their officers than the state." 2
School Teachers: A school teacher is not a public

officer within the meaning of the constitutional provision
prohibiting the creation of any office, the appointment to
which shall be for a longer ter* than good behavior and
forbidding the extension of the term of any "public
officer" after his election or appointment since the .
duties of school teachers are not created by statute but 2

In the ease of Freol v. Crawfordavllle, 41 N. 2.

2i Rivera v. school District No. 48 of MaHcopa"Coun'Ey 
243 P. 609. Case Studies in School Law, an 
unpublished paper by C. E. Houston, University of Arizona, (1942), p. 237.
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arise directly from their contract of employment.5
County School Officers are often considered to be 

county officers. A county school superintendent is not a 
"county officer* merely because he is elected for the 
whole county and his compensation is paid by the people 
of the county, but is a "school officer” within the pur
view of the constitution exempting district school elec
tions from other sections relating to suffrage and 
election; the legislature having the power to include a 
whole county or several counties in one district, and the 
superintendent1s duties relating to the schools and not 
the county.^

A Superintendent of Schools is a public officer and 
acts in that capacity, and his official acts are presumed 
to have been done in accordance with law.^

Public Officers: A "public officer" is one whose
duties are in their nature public; that is, Involving in 
their performance the exercise of some portion of the 
sovereign power whether great or small, and in whose proper 
performance all citizens, irrespective of party, are in
terested , either as members of the entire body political, 3 4 5

3. kalone v. Hayden, 197 A. 544, 3 A. P. A. 21b.
4. Cook v. Bartlett, 155 Ky. 305, 159 S. W. 826.
5. Benson v. Inhabitants of the Town of Nev/field, Me.,

1 A. 2d 227.
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or some duly established subdivision of it.6
Sehool Directors: A school director Is a npublic of

ficer” within the constitutional amendment forbidding 
nepotism by public officers of political subdivisions of 
states. A ”public office" is the right, authority, and 
duty, created and confirmed by law, by which, for a given 
period, either fixed by law or enduring at the pleasure of 
the creating power, an individual is invested with some 
portion of the sovereign functions of the government, to be 
exercised by him for the benefit of the public. The in
dividual who is invested with the authority and is required 
to perform the duties is a "public officer.”7

School directors, when a quorum is present, may make 
reasonable rules and regulations to govern their own action 
as well as the administration of the affairs of the school 
district, and the punishment for the violation of an un
reasonable regulation by the teacher. Said teacher will 
not be held civilly liable for damages unless the punish
ment is excessive or the motive prompting it is wanton, 
malicious, revengeful, or otherwise improper. However, 
the teacher cannot enforce any rule to pay for the de
struction of school property by chastisement.8

6. Hyde v. Board of Commissioners of wells County,
198 N. E. 333.

7. State ex rel McKittrick v. Whittle, 63 S.V7. 2d 100,
353 Mo. 205, 88 A.L.R. 1099.

8. State v. Vanderbilt, 116 Ind. 11, 18 N. E. 266.
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The courts will presume the rules of the governing 
officials of a school district are reasonable and will up
hold them unless it appears clearly that the directors have 
abused their discretion. The courts have other and more 
important business to perform than hear complaints from 
dissatisfied pupils of the public schools against rules 
and regulations promulgated by the board for the govern
ment of the school.9

To maintain discipline in his class a school teacher 
may adopt any reasonable rule or regulation concerning 
matters not provided for by the school board, which are 
not inconsistent with some state law or other rules that 
may be prescribed by the school board.

The teacher, while the pupil is in her charge, stands 
in loco parentis« and may exercise much powers of control, 
restraint, and correction over him as may be reasonably 
necessary to enable her to properly perform her duties as 
teacher and accomplish the purpose of education, subject 
to statutory limitation. The teacher1s power and duty ex
tend beyond the teaching end preservation of order to 
matters affecting the morals, health, and safety of the 
pupils.10

Rules and Regulations: School boards may adopt ap
propriate and reasonable rules for the discipline and 
management of their particular schools and for the violation

9. 6 A.L.R. 1525. ---------
10. James O’Rourke v. Julia B. Walker, 128 Atl. 25.
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of which the pupil can be expelled.
Suspension: The courts have upheld the suspension and

expulsion in such instances as: continued absences without
satisfactory excuses,^ refusal to obey when told to read 
a book,12 failure to come to school with a required exer
cise worked out, or with a reasonable excuse for not doing 
it,13 refusal to comply with a health regulation,*1-4 making 
a speech in a school meeting criticizing the board, 15 
publishing in a local newspaper a satirical poem reflecting 
on the regulation of the school,1* or being drunk and 
disorderly on Christmas Day on the village streets in 
violation of the village ordinance.1?

It is not sufficient ground for expulsion that the 
pupil has low standing and is difficult to teach, or that 
he has no premise of becoming fit to teach, or that in the 
case of a married female, her husband abandons her and 
that child has been conceived out of wedlock.1®

Illegal Expulsion: In the case of Hardwick v. Fruit-
ridge School District, 54 Cal. A. 696, 205 P. 49, the 
parents of two girls ages nine and thirteen objected to 11 12 * 14 15 16 17 18

11. Churchill v. ^ewkes,is ill. a . 620.
12. Samuel Benedict Memorial School v. Bradford, 111 Ga.

801, 56 S. E. 920.
15. Sewell v. Defiance, 290 H. St. 89.
14. Stone v. Progst, 105 Minn. 361, 206 N. W. 642.
15. Wooster v. Sunderland, 27 Cal. A. 51, 148 P. 599.
16. State v. School District Mo. 1, 135 lis. 619, 116

N. W. 232.
17. Douglas v. Campbell, 89 Ark. 254, 116 S. W. 211.
18. Nutt v. Goodland Board of Education, 128 Kan. 507,

278 P. 1065.
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their children being compelled to dance the waltz, pol
ka, two-step, and a dance that is equal or similar to 
the fox-trot, by the school authorities. The authority 
to compel the children to do these dances is to be found 
in the statutes of 191?, Cal., p. 1176, entitled:

"An act to provide for the organization 
and supervision of coursesin physical educa
tion in the elementary, secondary and normal 
schools of the state.n
Thin statute reads as follows:

"The aims and purposes of the courses of 
physical education established under the pro
visions of this act shall be as follows: (1)
To develop organic vigor, provide neuro-aus- 
eular training, promote bodily and mental 
poise, correct postural defects, secure the 
more advanced forms of coordination, strength 
and endurance, and to promote such desirable 
moral and social qualities as appreciation of 
the value of cooperation, self-subordination 
and obedience to authority, and higher ideals, 
courage and wholesome interest in truly rec
reational activities; (2) To promote a hygien
ic school and home life, secure scientific sup
ervision of the sanitation of school buildings, 
playgrounds, and athletic fields, and the equipment thereof.*
Petition to Compel Admission: The two girls being

expelled for not participating in the dances, their 
father filed an action in the courts to compel the school 
authorities to permit the girls to return to school. The 
father's petition is more particularly set forth as fol
lows:

"That in the teaching of such dances, the 
said children were being taught, among other 
dances, the following: Ace of Diamonds, Minuet, 
Horwefclan Mountain March, and Children's Polka, 
or what was formerly known as the 'Quadrille*; 
that in the formation of some of said dances,
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girls have boys as partners at times, and when 
boys are not available, girls are designated to 
represent boys so as to form couples; that in 
auoh dancing, the said children are taught the 
waltz step, the polka step, and the two-step, 
and what is equal to the fox-trot; that after 
such instructions are given for a period of time 
said children are prepared to participate on 
the regular dance floor, in up-to-date dancing.

"That at the direction of plaintiff and his 
wife, Florence A. Hardwick, the said children 
of plaintiff, Irma and Douglas, sought to be 
excused from joining in such dancing on the 
grounds that such exercise was offensive to the 
conscientious scruples and contrary to the 
religious beliefs and principles of the said 
children and of plaintiff and his said wife; 
that plaintiff and his wife sought to have said 
trustees of the Fruitridge School and the prin
cipal thereof introduce in said school some other 
game or form of physical exercise for the benefit 
of children opposed to dancing; that the principal 
and trustees refused to do so and insisted that 
plaintiff*s said children join in the said 
dancing.

"That plaintiff and his wife thereupon 
refused to allow their children to join in such 
dancing for the reasons aforesaid; that on or 
about the 4th of March, 1980, because of the 
refusal of the said children to join in such 
dancing, the said trustees expelled the children 
from attendance upon the school.

"That said children are now without authority 
or right to attend any public school, contrary 
to law; and that the expelling of said children 
from the Fruitridge School by the board for re
fusing to join in said dancing is without 
authority in law.

"That plaintiff has demanded of the said 
school board that his children be reinstated in 
said school and that they be excused from joining 
in the said dancing, but the said trustees have 
refused and still do refuse to reinstate the 
said children in said school or to transfer 
them to another."
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The opinion of the court, written by Justice Hart, 
held that neither the state nor a school board has the 
right to enact a law or regulation, the effect of which 
will be to alienate in a measure the children from parental 
authority along any line and according to what the parents 
themselves may conceive will be the course of conduct in 
all matters which will have a better and more direct 
influence in preserving the present and future welfare of 
their children. May the parents thus be eliminated in 
any measure from consideration in the matter of the dis
cipline and education of their children along the lines 
looking to the building of the personal character and the 
advancement of the welfare of the latter, assuming, of 
course, that the views of the parents are reasonable, and 
relate to matters in the rearing of children as to which 
their voice and choice should be heeded, and not offensive 
to the moral well-being of the children, or Inconsistent 
with the best interest of society? To answer these ques
tions in the affirmative would be to give sanction to a 
power over home life that might result in denying to 
parents their natural as well as their constitutional 
rights to govern or control within the scope of just 
parental authority, their own progeny. Indeed, it would 
be destructively revolutionary and possibly subversive of 
that home life so essential to the safety end security of 
society and the government which regulates it. The very



opposite effect of what the public school system is de~ > 
signed to accomplish, to hold that any such far-reaching 
power existed in the state or any of its agencies.

Persons opposed to curriculum, including dancing in 
public schools, need not be affiliated with any religious 
organization under a constitutional provision investing 
every citizen with the right to worship according to the 
dictates of his own conscience, nor need such person have 
any religious belief, but may question the propriety of 
dancing as tending to the degradation of moral standards, 
and as distracting. The school authorities had no right 
to expel children for their refusal, in obedience to their 
parents, to dance said dances; that It Is a matter of com
mon knowledge that the said dances are performed by coup
les , usually male and female, their arms clamped around or 
about the shoulders of each other.

Refusal to Grant Diploma: The school board cannot
refuse to grant a pupil a diploma because he refused to 
wear a fumigated and odoriferous gown which was furnished 
to him by the board for the graduating class.^

However, a pupil is not entitled to a diploma when, 
in the Judgment of the school board, he had not attained 
the standards required for graduation, even though 
he may be permitted to participate in the graduation

19. Valentine v. Casey independent District, 191 Ga. 1100.
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ceremonies, and paid his pro rata share of the expenses 
of the class, and was assured by the superintendent that 
he would be permitted to graduate, and was given a "dummy” 
diploma to avoid hurting the feelings of his parents.

Membership In Greek-letter Society: In the case of
Steel v. Stexton, 253 Mich. 32, 234 li. W. 436, where a 
pupil had violated the anti-fraternity statute , the court 
held that such pupil had incurred the penalty of forfeiture 
of his diploma.

Rules of School Board: In King v. Jefferson City
School Board, 71 Mo. 628, 36 Am. Rep. 499, the Supreme Court 
of Missouri held that it would interfere with regard to the 
enforcement of a rule of a school board which manifestly 
reached beyond its sphere of action and related to subjects 
in no wise connected with the supervision or successful 
operation of the school, or which was pie inly calculated to 
subvert or retard the leading object of the legislation on 
this subject. It was further held in this case that a rule 
authorizing suspension for a certain number of days for 
continued absence was not unreasonable.

21In the case of Pearl Fugsley v. F. J. Sellmeyer, 
it was held that the school trustees may exclude pupils 
from school for the use of face paint or cosmetics. There 
the statute provided that: * 21

20". Sweiizer v. Fisher, et al. Ib4 N. W. 46b.
21. 250 S. W. 538.
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"The wearing of transparent hosiery, low- 
necked dresses, dr any style of clothing tend
ing toward immodesty in dress, or the use of 
face paint or cosmetics is prohibited."
The appellant infringed the rule by the continu

ed use of talcum powder. She refused to submit to or 
obey the rules and was denied admission, and her expul
sion was upheld us a reasonable regulation.

Another illustration of the approval of this con
clusion is to be found in an opinion of the Kansas City 
Court of Appeals. The faculty of one of the state normal 
schools had adopted a rule suspending pupils who attended 
social gatherings after school hours. A pupil, after 
returning to her home, and with tier father’s consent, 
attended e party. It was held that e statute especially 
applicable to normal schools, authorizing the faculty to 
suspend or expel a pupil for contumacy, insubordination, 
or immoral conduct, did not authorize the adoption of a 
rule prohibiting a pupil from attending a social party 
under the conditions there stated.

A general rule was adopted by the trustees and 
faculty of Purdue University, an Indiana State institu
tion, rendering membership in a Greek-letter fraternity 
a disqualification of admission to the University as a 
student. The Indiana Supreme Court said that, since the 
University was an Institution primarily endowed by Con
gress and continued in existence by appropriations made 
by the general assembly, it was therefore an educational
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institution, sustaining a relationship to the people at 
large, and was analogous to other schools and colleges 
maintained at public expense, one in which all inhabi
tants of the state had a common interest; and that the 
rule refusing admission or excluding students because 
they were members of a Oreek-letter society or other 
secret college society was unauthorized and invalid.22

Another extreme case of this character is that of 
Kinzer v. Independent School District, 129 Iowa 441,
3 L.R.A. (N.S.) 496, in which case a rule of a school 
board forbidding pupils to ploy football under the aus
pices of the school was held not to be unreasonable or 
in excess of the authority of the board, even where 
applied to conduct on holidays and away from the school 
grounds. This case is an extreme illustration of the 
upholding of a disciplinary rule, the violation of which 
involves no moral turpitude, delinquency, or poor schol
arship as a result of holding membership in a secret 
society.

A rule to maintain the purity and discipline of 
the public schools, authorizing the exclusion of pupils 
therefrom because of licentious and immoral conduct was

22. State ex rel Stallard V. White, 82 ind. 278.
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authorized, although the pupil accused was guilty of no 
immoral conduct within the school.

Another important case on this subject was the case 
of Waugh v. University of Mississippi, 237 U. S. 589, 50 
L. Ed. 1131, a Mississippi case in which the legislature 
of that state enacted a law prohibiting students of its 
educational institutions from affiliating with fraternal 
orders. The ruling was simply to the effect that the pro
hibition was a matter within the power end wisdom of the 
state legislature, and that its enforcement did not offend 
the due process provision of the 14th amendment.

Beat reasoned cases hold that no rule should be 
adopted which attempts the control of pupils outside of 
the school house after they have reached their homes. It 
does not, however, seek to regulate action which, if per
mitted, would detrimentally interfere with the management 
and discipline of the school.

In criticizing the case of Wayland v. Hughes, 86 P. 
642; also the case of Wilson v. Board of Education, 15
L.R.A. (N.S.) 1136, which took a contrary view, the

- 2 3Missouri Court in this case says that these decisions 
ignore the fact that schools are public institutions sup
ported by taxes of the people to which the children of all 
its citizens within the appropriate districts may enjoy 23

23. King v. Jefferson City School Board, 71 Mo. 628.
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the privileges of the same, unless they act to injuriously 
affect the school. Any other interpretation would remove 
all limits to which the exercise of its discretionary power 
would be left to the judgment or caprice of each succeeding 
board.

By implication, the Missouri court holds that oases 
of this nature depend upon the facts of the particular 
case and the question always gets down to this point:
Does membership in a Greek-letter fraternity or sorority 
hinder good scholarship, interfere with discipline; or is 
it promulgating tendencies which are contrary to our dem
ocratic ideals, or, does it encourage delinquency? If so, 
the Board of Trustees, when given powers to make reasonable 
rules and regulations for the conduct of schools, may expel 
any child belonging to any Oreek-letter order which en
courages in any manner, directly or indirectly, delinquency, 
poor scholarship, disciplinary problems, or ideas con
trary to our democratic Institutions.

But in the absence of a direct statute authorizing 
expulsion from membership in a Oreek-letter society, the 
school board is not authorized in enforcing a resolution 
expelling a student for membership in any of the above 
societies.

A school district is a political or civil subdivision 
of the state formed for the purpose of aiding in the
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exercise of that governmental function which has to do with 
the education of children, being a district of and for the 
public schools within its particular boundary, or political 
subdivision. The term Mschool district" has reference to
the public school system with which alone "school districts"

24have to do.
A school district is on arm of the state government, 

and performs a public or governmental function end not 
merely an administrative or corporate duty. It is not a 
natural or artificial person and does not enjoy constitu
tional rights accorded to such persons. The powers con
ferred upon school districts are only powers germane to 
and appropriate for the promotion of the cause of education 
and they must be used and exercised for the purpose of ac
complishing rather than defeating that object.24 25

Duties of Trustees: The duties of the school direc
tors and trustees are prescribed by statute. These are 
commonly stated as follows: A majority present shall con
stitute a quorum for the transaction of business, stating 
the time and place for regular meetings, and electing the 
officers regularly necessary to conduct its business. 
Usually one of their number is elected clerk, who gives the 
necessary notice when meetings of the board are held and 
records the official acts of sold board.

2 4 . Charles Scribner*s Sons v. Cook County Board of
Education, District So. 102, 278 Fed. 266.

25. Iverson v. Union Free High School District, 186 Wls.
342, 202 N. W. 788.



Powera of Board of Trustees: Boards of trustees in
all oases are given power to make reasonable rules and 
regulations not inconsistent with the law or with those 
prescribed by the state board of education for their own 
government and the government of the school. They may 
acquire and hold property either by deed, devise, be
quest , condemnation, grant, or dedication. They nay sue 
and be sued. They may hold and convey property for the 
use and benefit of their districts; end may make con
tracts with all employees which may prove to be necessary 
to carry on the functions of the corporation.

New districts may be formed; boundaries of old dis
tricts may be changed; districts may annex themselves to 
other districts; or two or more districts may be consol
idated. A common school district may annex itself to any 
high school or union school district, or a school district 
may be abandoned.

Dissolution of District: When a district is abandon
ed or annexed, the statutes provide the manner in which 
its property may be disposed of.

In the case of the Board of Education of the City of 
Kansas City v. School District No. 7 of Wyandotte County,

2fi : 'et al., the city of Kansas City, Kansas, had extended 
its boundaries, and as a result the territory of School

<26. Board of Education of Kansas City v. City of Kansas 
City, 63 P. 600.
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District No. 7 was brought within the city's limits, at 
which time the said school district refused to turn its 
schoolhouse over to the Kansas City Board of Education.
The Kansas City Board of Education secured a temporary writ 
of injunction, which was vacated on motion of the Wyandotte 
District, and on appeal to the Supreme Court of the State 
of Kansas, the Court confirmed the lower court's action in 
vacating the injunction and held: That equitable prin
ciples must construe this case, that the statutes have 
made provisions for the disposition of the property of a 
school district, when the same is abolished or discon
tinued, or divided by the county school superintendent, 
or detached or put into another district, but no express 
provision is made where a school district is divided by 
reason of an extension of the city limits absorbing a 
part of the said district. However, Judge Simpson, speak
ing for the court, held that the general rule respecting 
such matters is that where a part of the territory of a 
county, or township, or a school district is detached for 
any purpose, the original corporation still retains its 
property rights, power, and privileges, and remains sub
ject to its duty and obligations, unless some express 
provision to the contrary be made by the act authorizing 
the separation; we cannot say, as a matter of law, that the 
board of education of the city became the owner of the
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schoolhouse by reason of its being taken into the city by 
an extension of its limits. There ought to hove been some 
adjustment of property rights between the parties, but os 
the case stands, we could not reverse the judgment, except 
upon the theory that the School District No. 7 had been 
divested of its ownership of the schoolhouse by reason of 
its absorption by the city by extension and this we cannot 
do. No attempt has been made to adjust the conflicting 
claims upon an equitable basis. On the record, and the 
facts presented by it, we recommend that the order vacating 
the temporary injunction be affirmed.

Unless made so by statute school corporations, school
districts, or other local school organizations, local
boards of education, or of school directora or trustees,
are strictly speaking, quasi-corporations only and not

27corporations in the usual sense.
De Facto Corporations: De facto corporations may

exist where a valid statute authorizing the creation of a 
school district or other local school organization exists.
A district is to be regarded as existing de facto, unless 
its legality is contested and defeated, where there has 
been an honest attempt under a statute, although all the 
legal requirements have not been complied with, if it has 
actually exercised the powers of a school district in 27

27. G.J. Vol. 56, p. 195 '
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pursuance of its attempted creation. The rule is: There
must he an attempt to create It under the law, otherwise, 
the district annot hence have a de facto existence.

One of the leading eases on this point was the ease 
of Agency School District v. Wallace, 75 Mo. A. 317, where 
the Missouri Court denied the existence of a de facto cor
poration on the grounds that there had been no actual user 
of a corporate franchise shown, even though there had been 
in existence a general statute authorizing the creation 
and existence of a school district.

The user need not, however, be for any great length 
of time, so long os there has been a user in good faith 
for an appreciable time.28

Some courts hold that an unconstitutional act is not 
a low in that it confers no rights, imposes no duties, nor 
does it create any office. It is, in legal contemplation, 
as inoperative as though it had never been passed.2^

However, some of the cases take the view that until 
the judiciary has declared an unconstitutional act void, 
and people have acted and contracted under said act, and 
been governed and controlled by it, on the presumption 
that said act was valid, their acts and contracts having 
affected the public interest or private rights, they must 
be treatea as valid and lawful.

The acts of a de facto corporation or officer under an

<58. Evens v. Anderson, 132 Minn. 59, Ibb li.W. 1040.
39. Norton v. Shelby County,,118 U. S. 425, 30 L. Ed. 178.
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unconstitutional law before its validity is challenged or 
declared by the judicial department of the government 
cannot be avoided, as against the interests of the public 
or third parties who have acted or invested in good faith 
in reliance upon this validity, by any ex post facto 
declaration or decision that the law under which they acted 
was void. This proposition is not without the support of 
eminent authority, indeed.

The law is well settled that the acts of a de facto 
corporation purporting to act for and in behalf of a school 
district, so far as third parties and the public are con
cerned are as valid as the acts of a de jure district. To 
hold that the acts of such a corporation are void and of 
no force and effect would work a hardship on the public.
In perfecting a school district, many legal steps must be 
taken, such as checking the number of signatures on the 
petition; determining if they are taxpayers and bona fide 
residents of the district; and whether all notices were 
posted according to the requirements laid down in the 
statute. It often happens that some of these acts are im
properly done, or neglected altogether. Still the district 
is organized and functions as a public corporation and is 
accepted by the public , whereupon contracts ore entered 
into, bonds issued and sold, and school houses erected.
The law provides a remedy for those whose rights are 
effected by the existence of an illegal corporation.
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Those who sit idly by and watch a school district 
being illegally organized and do not question its legal
ity while dealing with third parties are estopped from

SOoompleining at a later date.
Quorum Trustees: In the absence of any statute pre

venting a quorum of the school board of trustees of a 
school district from acting, a quorum may take any action 
that the whole board might take.^l

30. Cooler v. Dwight School Township, 3 N. D. 247,
55 N. W. 587.

31. Trustees of Slaughterville Graded School District v.
Brooks, 173 S. 9. 305.



CHAPTER III

BONDS
A school district, if validly created, and existing 

pursuant to law, has power to issue bonds. The best 
evidence of the creation or organization of a school dis
trict or other local school organization by a subordinate 
agency of the state under delegated power is o record of 
the officer or board effecting such creation or alteration, 
together with the records of the district so created or 
altered; and a district will be deemed to hcve been or
ganized in accordance with the procedure prescribed by 
statute if the record of all the proceedings, considered 
as a whole, shows substantial compliance therewith.^ This 
has been upheld by the Nebraska Court in the case of state

- Ov. Sherman County School District No. 7, that said records 
are ordinarily the only evidence which is admissible, 
which means that usually the existence of a district can
not be proved by oral testimony, except where no records 
of its creation exist. In which event parol evidence 
has been held to be competent.® 1 2 3

1. Rolls v. Sharp, 140 Ky. 744, 131 is. W. 99B.
2. 21 Neb. 725, 33 N. W. 266.
3. Burris v . Barns, 6 Vt. 388.
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Acts Presumed Legal: The presumption is, however,
that a public officer has properly performed his duties,* 
and the burden is on those who challenge his acts to prove 
otherwise by a preponderance of the evidence; that is, 
evidence of a greater weight, more convincing. This pre
sumption applies to officers and boards creating or alter-

5ing school districts. The case of Bowen v. King, 24 Vt.
156, where no general statute existed, authorizing the 
creation of school districts lying partly in each of two 
townships, so that no presumption of valid creation under 
any such statute could be raised, it might well be presumed, 
in the case of such district which had been in existence 
over a long period of years and was acting as a legally 
organized district, that it had been created by special 
act of the legislature.

Estoppel to Question Validity: One who is guilty of
laxness, or stands by and acquiesces in what has been done, 
he, by his silence, gives his consent, and shall not 
thereafter be permitted to invoke the jurisdiction of a 
court of equity to impair or annul such action.^

There must be reasonable compliance with the statute 
In the issuance of bonds and as a general rule it may be

4. Van Waegner v. MscFarland et al, 208 P. 345. case
Studies in School Law, an unpublished paper by 
C. E. Houston, (1942), University of Arizona, p. 127

5. Magil v. French, 76 or 237, 148 P. 878.
6. Howell v. Howell, 151 N. C. 575, 66 S. E. 571.



said that only a district or other local school organiza
tion which has complied with the law has power to issue 
bonds, and so, where an attempted organization of a dis
trict or a consolidation of several school districts is 
void because of a failure to comply with the statutory
requirements, no power exists in such district to issue

' - . -bonds. A school district, or the patrons thereof, are es
topped , after having issued bonds and receiving the pro
ceeds thereof, from asserting that the bonds were sold 
without advertising as required.

Qualification of Voters: The power given the legis
lature by its constitution to provide for the establish
ment of a uniform system of schools carries with it the 
power to prescribe the qualifications of voters of a 
school district for bond elections and meetings, and that 
their qualifications need not be identical with those of 
constitutional elections, as the ownership of property,
the payment of taxes, or other prescribed charges, or

8having children of school age.
Irregularities: Irregularities, such as not using

the correct phrases on the ballots as prescribed by 
statute; or where the polls are kept open for a longer 
time than the statute prescribed; or where the proper oath 
was not given, and-a failure to hold election at the place

"v. Davis v. White, 171 Ark. 284 S. w . 7M. “
8. Burton v. Lindsay, 184 Mich. 250, 151 N. W. 48.
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designated by the statute does not invalidate the bonds.
The legislature may validate the results of a pro

ceeding to issue bonds under a defective act which
proceeding it was authorized to provide for in the first 

9instance.
New Mexico Decision: An election not called by the

proper authorities is void; even though the courts are re
luctant to declare an election void, the statutory provi
sion should be strictly complied with. In the case of 
Barry v. Board of Education, 23 N. M. 465, 169 P. 514, the 
Supreme Court of the State of New Mexico held that bonds 
that were authorized at a special election called and con
ducted by the Board of Education instead of the mayor and 
city council as provided by statute, were invalid, and 
their issuance and sale were enjoined, and followed the 
general rule of law:

"That it is in any event essential to the 
validity of such election that they be called and 
at the time and place thereof fixed by the very 
agency designated by law and by none other. For 
example, where a mayor and city council are 
authorized to call a special election, the mayor 
has no power to act alone or where the governor 
and the board of supervisors ore given the au
thority an election called by the sheriff is 
invalid. An election not called by the proper 
authorities is without authority of law and void."
Implied Power: Under a statute which authorizes the

school district to issue bonds for the "erection or

9. Johnson County Board of Education v. Johnson County, 
183 N. C. 300, 111 N. E. 531.
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enlarging of a school building", does it carry with it the
implied power to equip the building with necessary desks,
blackboards, and other needed equipment? The Supreme Court
of the State of Wyoming in the case of Jewett v. School.
District No. 25, in Fremont County, 54 P. 2d 546, seems to
state the majority rule to be that if the equipment to be
purchased is for a new school building the said furnishings
and equipment may be purchased from the funds derived from

10the sale of the bonds.
Stadium: A "stadium" was held to be a school house

providing for the issuance of bonds for building a school 
house in the case of Alexander v. Phillips et el, 254 P, 
1056, (1927) Arizona.

The court takes judicial notice of the fact that the 
majority of higher institutions of learning are erecting 
stadiums as proper and almost necessary for athletic games 
tending to development of the mind, body, and spirit. This 
is true of our privately endowed and our publicly main
tained universities. That athletic games under proper 
supervision tend to proper development of the body is a 
self-evident fact. It is not always realized, however, 
that they have a powerful end beneficial effect upon the 
development of character and morale.

10. Van Orden v. Board of Education of Cache County School 
District et al., 191 P. 230. Case Studies in School 
Law, an unpublished paper by C. E. Houston, 
University of Arizona, (1942) , p. 124.
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Elections: In the case of Parks v. School District
No. 1 of Yavapai County et el., 193 P. 839, (Arizona)
1920, a taxpayer sought to restrain and enjoin the de
fendant school district officials from issuing $60,000.00 
worth of bonds voted at an election on the 6th day of 
September, 1919, on the following grounds: Failing to fol
low the statute in celling a bond election; in failing to 
appoint one of the three judges who held said election; 
in submitting more than one proposition to be voted upon 
at said election; in failing to use ballots at said elec
tion which the statutes require to be used; and, in fall
ing to show, in the face of their returns of the proceed
ings to the board of supervisors of the county, a record 
showing that all of the requirements of the statute have 
been complied v/ithlln the matter of authorizing the 
issuance and sale of bonds.

The complaint shows that one of the persons appointed 
as one of the Judges to conduct such election, did not ap
pear and qualify as such judge, and another acted as said 
judge in the place of the one that had been named by the 
trustees, and that this way of filling a vacancy as shown in 
the notice of call invalidated the election. The court held 
that as the two judges that had been appointed did act, and 
it being the policy of our election laws to fill vacancies 
on the election boards from bystanders so as not to delay 
the elections no just complaint can be made of such acts.
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In answering the plaintiff*s claim that the ballots
used at said election did not use the words nbonds--- — yes"
and "bonds--- -no," but other words appeared on the bal
lots in violation of the law, the court held that this was 
an irregularity not reviewable except upon the contest of 
the election and concerns only the district.

"As I understand the law in this Jurisdiction," said 
Judge Cunningham, "mere irregularities in conduct of such 
election or in the notice or in the returns or canvass of 
the votes do not make the election void."

The notice of the call of said election states that 
the election is called

"for the purpose of deciding whether the negotiable 
coupon bonds of said school district shall be is
sued and sold by said district for the purpose of 
raising money, to-wit: $60,000.00, for building
school houses, viz; a wood school house in South 
Prescott, an addition to the Manual Arts Building, 
and additional school rooms on the grounds of the 
Washington School or elsewhere, all in said dis
trict, and supplying the same with furniture and 
apparatus, improving the grounds end purchasing 
necessary sites, and to liquidate any indebted
ness already incurred for such purpose."
Plaintiff claims the above notice states three dif

ferent propositions to be voted on separately. The court . 
held: The above notice did not state separate purposes
calling for a separate vote on each proposition, but all 
were parts of the one proposition in that the statute con
templates a school building as a unit and not that of 
parts. The court in this case gave note to an indirect
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reference in the cmapleint that some secret combination 
was supposed to have been formed for the purposes of 
selling these bonds when ready for sale, at a private sale 
without competitive bidding, for private gain; this, if 
true, would not invalidate the bonds; but a sale of the 
bonds in such circumstances would be questionable. The 
court soys further that "this question was not seriously 
pressed by the appellant, and we presume the officers did 
not violate the law."

One of the leading oases in Ohio held that where a 
sinking fund commission purchased bonds from a school 
board fully aware that the bonds had never been approved 
by the voters as the constitution required that they 
should be, in excess of the constitutional limitations, 
the courts denied that sinking fund commission relief on 
the ground that they had that knowledge.11

The Supreme Court of Florida has held where a decree 
has been entered holding a bond issue valid, it cures all 
procedural or formal defects that may have arisen during 
any election, which is unquestionably a sound principle 
of low.12 .

Statutes Strictly Construed: However, the lav/ per
taining to issuing bonds is strictly construed. The act

11. Behrle v. Board of Education of City School bistrict,
800 H. E. 525.

12. State ex rel Board of Public Instructions v. Thomas,
169 So. 684.
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or acts must be clear and unmistakable In their terms for 
the simple reason that when a corporation is created for 
business purposes all persons may presume that its bonds 
when issued and sold by the district that said district 
acted within the scope of its power, and these powers are 
not inherent in it but they must be included in the charter 
of the corporation, and when any. school district la given 
power to borrow money to pay for a school house and bonds 
are issued, it must be shown further that the school dis
trict had authority to issue said bonds.

If the election carries to issue bonds In an amount 
greater than the law will permit, the better reasoned 
cases hold that the election is not illegal, but is il
legal only through the amount in excess of that which the 
statute permitted it to incur.

Estoppel: The Supreme Court of the State of Florida
held in the case of Lersch v. Board of Public Instruction 
for Orange County et al., 164 So. 281 (1935), that general
ly, a district is estopped from denying the validity of 
its bonds when they are in the hands of an innocent third 
party without notice of any irregularity, and who seeks re
lief on the face value of said bonds; in other words, they 
cannot take advantage of their own wrong. But if the 
third party had notice, the courts will deny them relief.



CHAPTER IV

CONTRACTS FOR SUPPLIES
School districts or other local school organizations

have the power of entering into such contracts and such
agreements only as are expressly or implicitly authorized

1by statutes in the administration of their duties.
Notice of Limiting Power: Persons contracting with

school boards or officers are bound to take notice that
they are public officers and are bound to a certain limit
by the authority of such board or officers as fixed by law
and are chargeable with any limitations thereon. And in
the absence of lack of good faith, knowledge of limitations

2of powers of the officers is presumed. This case points 
out the cold fact, that if the rule were otherwise, few 
people of responsibility would be willing to serve the pub
lic in that large class of officers, which requires a 
sacrifice of time and money, but afterwards, affords 
neither honor or profit to the incumbent.

Implied Contracts: A school district like a private
corporation or an individual may become liable on its con
tracts implied from the acts of its officials and agents.

17 Schofield v. Labette County School District Nop 113,
105 Kan. 343, 184 p. 480, 7 A.L.R. 788.

2. Sanborn v. Seal, 4 Minn. 126, 77 Am. D. 502.
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In the absence of an express contract if it receives 
money, property, or services under circumstances showing 
an agreement to pay for them, provided it may hove been 
entered into under an express contract therefor, it will 
be liable.

In the case of McLaren v. Akron Town Board, 48 Mich. 
189, 12 H. W. 43, the defendant school board passed a 
resolution, "That the school board fix the school house 
ready for the winter term," also giving the school director 
discretion to purchase new seats. On the same principle 
the school district would be liable for the purchase of 
building material, or any other necessary commodity used 
in maintaining and operating its school if purchased in 
a wrongful manner.3

A promise is sometimes implied from the silence or 
presumed assent of the party. If one accepts or knowingly 
avails himself of the benefit of services done for him 
without his authority or request, he will be held liable 
to pay a reasonable compensation for them.4

In Kansas, under a general statute authorizing a 
school board to provide necessary appendages for a school 
house, it may bind the district to pay for the drilling 
of a well in the school yard to supply drinking water, 
even though no suitable water is found, and the well is

3. McClure Bros. v. School District, 79 Mo. App. 80.
4. Rowell v. School District, 59 Vt. 658, 10 Atl. 754.
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gentirely useless.
In California, the political code P. 1608, eubd. 5 

gives school districts power to Insure in any solvent insur
ance company doing business in the state or any mutual in
surance company doing business organized under the state 
law. Unaer said statute the case of People v. Stanley, 193 
Cal. 428, 225 P. 1, held that a school board had no power 
to place fire insurance on school property with a mutual in
surance company organized under the laws of another state.

Contract far Building Insurance: Insurance on a
school building was held by the North Carolina Supreme 
Court in the case of Fuller v. Lockhart, Superintendent of 
Public Instructions et el., 209 N. C. Ct, 182 S. E. 733, 
to be a necessary expense end not within the inhibition of 
a constitutional provision prohibiting school boards from 
contracting debts other than for necessary expenses without 
a vote by the majority of the electorate; and the purchase 
of said insurance from a mutual company in consideration of 
a fixed premium and the assumption of a contingent liabil
ity not in excess of a fixed sum did not violate a stipu
lation in the constitution forbidding school boards to 
lend their credit to private corporations.

In a much later case. Burton v. School District No.
19, et el, 47 Wyo. 462, 38 P. 2d 610, in interpreting a

For additionaloases see b6 c. J. 483.
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constitutional provision which prohibited the state or 
any of its political subdivisions from making any loan or 
give its credit or make any donation to, or la aid of any 
individual, association, or corporation * * * or become 
the owner of, or subscribe to any capital stock of any cor
poration or association, held that even though the school 
district had placed fire insurance on its buildings with 
a mutual company for $5,000.00 for the sum of $48.50 per 
annum, and assumed a contingent liability of an assessment 
for an equal and additional amount, but this did not vio
late the above constitutional amendment in that the con
tingent liability was limited to a definite amount. It 
is only when the contingent liability of the school dis
trict is in an unlimited amount that the constitutional 
provision above quoted would be violated.

Cooley on Constitutional limitations has this to say:
"By becoming a member of a mutual insurance 

company, a municipality does not become the owner 
of any stock or bonds of the company in violation 
of a constitutional provision prohibiting any 
municipality from owning any stock or bonds of any 
association or corporation; and by giving premium 
notes on the payment of assessments to meet losses 
incurred by such insurance company, the municipality 
does not loan its credit to the company in viola
tion of a constitutional provision against doing 
so."
In Downing v. Erie School District, 147 A. 259, 297 

Pa. 474, the court held:
"The taking of insurance in a mutual company 

with limited liability is not within the inhibition
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of the constitution, for the district does not 
become strictly a stockholder, nor is it loaning 
its credit. It agrees to pay a fixed sum, and 
can be celled upon for the total only in case of 
some unusual catastrophe causing great loss; 
until this contingency arises, it is required to 
advance but a small portion of the maximum, and 
is, in effect, loaned credit as to a possible 
future demand by the company for the balance 
which may become payable by the1terms of the 
policy. The district did not assume respon
sibility for losses of others insured, except 
as to a named and limited amount
It has been held, however, that mere.statutory au

thority to provide at public expense for transportation 
of pupils does not enable a board to purchase such in
surance since the board as an arm of the state is exempt 
from liability for personal Injury arising from negligence 
of its agents, servants, and employees, and all sums paid 
out by the school district may be recovered from the 
insurer.®

Ultra Vires Contracts: In exceeding the debt limit
in the purchase of equipment, supplies and other mer
chandise necessary for the maintenance and operation of 
the schools of a district, the courts will usually permit 
the vendor to remove so much of the property which can be 
removed without substantial injury to the buildings as may 
compensate him for the balance due him, for the unpaid 
purchase price with legal interest, specifying the

6. Board of Education of Raleigh, v. Commercial Casualty 
Company, 182 S. E. 187, Case Studies in School Law, 
an unpublished paper by C. E. jEouston, University 
of Arizona, (1942), p. 73.
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particular properties that nay be so removed and fixing
their value, unless the parties can agree on what property
shall be removed, and the price of same for the time it 

■ 7was used.
The Oklahoma Supreme Court in the case of Superior 

Manufacturing Co. v. School District No. 65, 28 Okie.
293, 114 P. 328, stated the rule of law applicable in such 
cases as follows:

"While under the circumstances arising in this 
class of cases, all of the authorities deny the 
right of recovery either on the contract or on 
quantum meruit, still all agree that the munici
pality cannot keep the property, and that the 
plaintiff is entitled to retake it. This seems to 
be the only remedy available."
The Utah Court in a similar case, that of Moe v.

Millard County School District, 54 Utah, 144, 179 P. 980,
held that where plumbing fixtures had been purchased under
a contract which exceeded the debt limit as provided by
the constitution, that the plaintiff should be permitted
to remove only so much of the said property as had not
been paid for and no more; and further, that the original
contract of purchase was ultra vires and void and dismissed
the action. On appeal, the Supreme Court of the State of
Utah was of the opinion that more evidence should be taken
before the trial court, as to just what property could be
removed to prevent an injustice to either party; just what 7

7. Prescott Community Hospital Commission v. Prescott
School District No. 1, Yavapai County, 115 P. 2d 160.
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sum, if any, should plaintiff receive; that it now may be 
possible for the parties to adjust the matter amicably. 
Should the parties not agree then to enter a judgment per
mitting the plaintiff to remove so much of the property 
which can be removed without substantial injury to the 
building as may be necessary to compensate him for the un
paid balance. In this case some of said fixtures had been 
installed in the building and permanently affixed thereto. 
Some of this property could be removed without damage to 
the building, while others could not, and a part of the 
purchase price had been paid.



CHAPTER Y

SCHOOL FUNDS
The constitutions of several states commonly provide 

for the preservation and inviolability of the school fund. 
This fund is intended to be a permanent one, and it is the 
policy of the state to preserve it; and any statute which 
infringes or conflicts with such a provision is, of course, 
invalid and unconstitutional. The case of In Re: Loan of
School Funds, 18 Colo. 195, 32 P. 273, involved an act of 
the legislature which provided for a loan of a part of the 
public school fund to the general revenue funds for cer
tain years without providing any more definite time, means, 
or security for the repayment thereof, than that payment 
shall be made out of the "excess revenues for the years 
of 1892 and the subsequent years and not otherwise ap
propriated" was held to be unconstitutional.

An act abolishing the free school fund is unconstitu
tional , and the sale of bonds of said fund thereunder is 
utterly void, even as to a bona fide assignee for value 
before maturity,*’

The Supreme Court of Nebraska in the ease of State v. 
Bartley, 41 Neb. 277, 59 N. W. 907, held that an act of

TV Penn-Mutual insurance Co. v. Board of Liquidation,
31 La. Ann. 175.
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the legislature authorizing the state treasurer to pay 
warrants drawn against the other fund s out of the permanent 
school fund, and to hold them as an investment of the per
manent school fund, was void as authorizing a transfer from 
that fund to other funds within the prohibition of the con
stitution.

However, the Oregon Supreme Court in the case of Kubli 
v. Martin, 5 Or. 436, held that an act requiring the county 
treasurer of the several counties to loan the school fund 
of their respective counties, provided that nothing therein 
shall be construed so as to deprive the state of the right 
to control the common school fund created by the sole of 
school lands, is not in violation of a constitutional pro
vision that the governor, secretary of state, and state 
treasurer shall constitute a board of commissioners for 
the sale of school lands and for the investment of the 
funds derived therefrom.

Under a constitutional provision setting aside funds 
for the maintenance of the public free schools of the 
state; the legislature has ho power to appropriate any sum 
out of such fund to establish a state normal school for 
females, end a statute so attempting is void. Nor does 
the legislature have the power to pass an act requiring 
the deposits of school funds in banks, when the constitution 2

2. State Female Normal School v. Auditors, 79 Va. 233.
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of a state requires it to be Invested in United. States or 
State Securities, or makes any provisions os to the In
vestment of school funds.

General Hale: The general rule is that school funds
are to be regarded as sacred trusts, and the constitutional 
provisions safeguarding expenditures from such funds should 
be strictly construed.^

Where an officer or agent of the state is charged by 
law with the administration of the school funds and admin
isters it in accordance with said law, he will be protected 
under the low for any loss or liability that may arise con
cerning any loss of the fund.3 4 However, this rule does 
not apply where funds are invested upon other security 
than that required by law, in which event, the officer 
making the loan as well as his surety will be liable.

One responsible for the collection of money for the 
school fund is responsible for a negligent failure to 
collect money.which he might have collected with ordinary, 
diligence. He is also liable for a loss of interest caused 
by his failure to make an estimate, as required by law, of 
the permanent school fund, and to notify the proper offi
cers thereof, in consequence of which failure, the fund 
remains uninvested, and even if no loss of interest

3. McKinnon v. State, 70 Fla. 561, io So. 5b7.i
4. Corinth v. Robertson, 135 Miss. 31.
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results from such failure or omission, he may be liable
' - ' ' : - Rfor nominal damages for M s  breach of duty.

When the officer who makes the apportionment of school 
funds has completed same as required by statute to the 
various school districts, the officer charged with the duty 
of paying out to the respective districts or counties the 
sums so apportioned to them has no discretion in the matter, 
and cannot inquire into the legality of the apportionment.5 6 7 8 
However, the Supreme Court of Oregon in the case of Multnomah 
County School District Bo. 2 v. Lambert, held that where the 
act of the county superintendent in drawing an order appor
tioning school funds is ministerial only, the county treasur
er is not precluded from questioning the right of such 
county superintendent to issue the order.

Where a new district has been formed in compliance 
with the statute, it must go further in compliance with 
the statute, and show that it has maintained a school for
the free statutory period before it is entitled to share in

8its apportionment.
When a district is altered or detached from the old and 

a new district is created, or another district has been

5. State v. Ruth, 9 S. D. 84, 68 B. W. 189.
6. Oge v. Froeboese, 68 S. V/. 688.
7. 28 Or. 209, 42 P. 221.
8. Harmony Joint School District Mo. 8 v. Harmony School

District Mo. 5, 92 Wis. 608, 66 N. Yi. 294.
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enlarged by the addition of new territory, the new or other 
district so formed has been held to be entitled to a pro 
rated share of the revenue from the school fund which has 
been apportioned, or lent, provided it has complied with 
any statutory conditions precedent to its rights to receive 
aid from the school fund, to the old district. In the ab
sence of a statutory requirement the Supreme Court in the 
case of State v. Vernon School District No. 15, 90 Mo. . 
395, 2 S. ¥/. 420, said:

"It would seen to be fair that the fund should 
follow the children,, on whose account it was ap- 
propiated, into the new district; but the statute 
makes no provisions for such eases, and we are not 
at liberty to make a law to accord with what may 
appear to us to be an equitable distribution."
Budget: In some jurisdictions school boards or of

ficers are required to submit to the appropriating bodies 
estimates, requisitions, or recommendations of amounts to 
be expended as needed; also provisions are made in some 
states for the preparation and adoption of budget, and 
when the budget is adopted, this consists of an appropria
tion. Some states require a publication of notice on said

9budget requested by the district and a public hearing.
The reason is that it gives the taxpayer an opportun

ity to be heard and protest any item on the budget, as well 
as indirectly cause the school officials to plan the budget 
more efficiently and economically and to justify the 9

9. See Statutory provisions: Tuttle et al.v. Board of
Education of Salt Lake City et al, 77 Utah 270,
294 P. 294.
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manner in which the school funds are to be used.
Use of Sohool Funds: In California, under a stat

ute making the governing board of a district liable for 
and in the name of the district, any judgment against a 
school district on account of an injury to a pupil ari
sing out of the negligence of officers or employees of 
the district will make the governing board liable for 
the negligence.10 11 This, however, is a departure from 
the common law rule followed in practically all states 
in the union, with the exception of the State of New York, 
to the effect that school districts are not liable for 
the torts of their officers; the reason for this rule 
being that the district is an arm of the government, ex
ercising a public function for the good of the publie 
and without remuneration or profit.

The general rule, as stated in 56 C. J. Par. 622, 
p. 550, is as follows:

"A school district or other local school 
organization is not liable except when made so 
by statute, for the negligence of its officers 
in the exercise of their powers or the perfor
mance of their duties, nor for that of its 
properly selected agents end employees. The 
doctrine of respondeat superior not being ap
plicable,11 nor the trespass committed by its 
officers without authority, nor the wrongful 
appropriation of property by said persons."
Liens: In the absence of a statute concerning the

10. Ahern v. Livermore Union High School District,
208 Cal. 770, 284 P. 1105.

11. Maricopa County School District No. 88 v. Rivera,
243 P. 609.
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lien,12 13 the money due from the district or other local 
school organizations to the contractor is not subject to 
a lien in favor of subcontractors, laborers, or material
men.

Athletic Supplies: School funds may not be used for
supplies furnished to a High School Athletic Association
by the fact that the association has as its secretary-
treasurer the president of the board and includes in its
membership certain other members of the board and certain
teachers of the school or by the additional fact that the
supplies were used in the physical training of students

13who attend school.
Attorney Fees: Attorney fees are legitimate expendi

tures and school officials are entitled to legal advice 
when necessary. But a statute requiring contracts in
volving an expenditure in excess of a stated sum to be 
advertised and let to the lowest bidder, is not applicable 
to the employment of an attorney in that attorneys do not 
bid for employment since the ethics of their profession 
prohibit it; and since their ability and integrity are 
more vital to the client than is the amount to be paid.
It is evident, therefore, that the legislature did not in
tend to prescribe a procedure that would deprive school

12. Plummer v. Marianna School District Ho. 1, 90 Ark. 236.
13. Spur Independent School District v. W. A. Holt Co.,

Inc. et al, 88 S. W. 2d 1071, Texas.
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14boards of the necessary services of an attorney.
TransportatIon: As a general rule a state does not

have the power to spend public funds to provide transpor
tation for pupils unless authorized to do so by statute.
In the ease of Mills v. School Directors of Consolidated 
District No. 532, 154 111. App. 119, the court said:

"The directors have only powers which are 
expressly granted to them and such implied powers 
as are necessary to carry into effect the express 
powers delegated to them. To secure the right and 
opportunity to equal education does not require 
that the children should be hauled to school any 
more than it would require that the directors 
should clothe them or furnish meals. We are con
strained to hold that the acts of the directors in 
hiring wagons and making contracts for the haul
ing of children to school were beyond their powers, 
illegal and void."
The district involved in this case was about six 

miles in length, three districts having been consolidated 
into one.

The Hew York Court in the ease of People v. Graves,
153 N. Y. 49, took an opposite view and held that the 
authority to consolidate school districts carries with it 
by implication authority to provide transportation, and in 
deciding that the commissioner of education might require 
union free school districts to provide transportation, the 
learned court held:

"The education law permits the formation of 
a small school district into a union free high school 
district, and, once the formation of such district 14

14. Neal v. Board of Education, 4U N. M. 13, 52 P. 2d 6l4.
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has taken place, the board of education is given 
broad powers to the end that fall of the children* 
of the district may be educated. If a board la 
derelict in its duty in this respect, or refuses 
or neglects to carry out the object for which the 
district has been formed, the commissioner, under 
the Education Law, is clothed with power to compel 
action.”
In substance, this was the holding of the Supreme 

Court of the state of Kansas which held that the Board of 
Education has the implied power to expend tax monies for 
transportation of colored children living in remote places, 
and for transportation of undernourished children to 
special schools.

Discretionary Powers: Where the statute confers au
thority upon school boards to provide transportation, the 
courts, as a rule, will not control the discretion of the 
board with respect to the pupils to be transported. The 
board is given much discretion in these matters, and unless 
it is shown by a preponderance of evidence that the school 
board acted in an arbitrary and unreasonable manner, ig
noring the best interest and wishes of the community, the 
courts will uphold the decision of the boards; for instance, 
in some inaccessible place, the board may refuse to provide 
transportation. In the case of Carey v. Thompson, 66 Vt.
665, 50 Atl. 5, the court in considering a statute provid
ing among other things that the school districts may use 
twenty-five per cent of the school money for purposes of



transportation; and schools should be located so as to 
serve the best Interest of education and give all the pu
pils as nearly equal advantages as practicable. And in 
denying a parent the relief sought said:

"The end sought here is equality of school 
privileges, but the statute clearly recognizes the 
fact that an entire equality is impossible of at
tainment , and that much must be left to the discre
tion of the ones in whose hands the administration 
of the law is placed. The differences, in the number 
of scholars provided for, in the means available 
for the various demands of the work, in the proximity 
of schools and the location of the roads, and in the 
ages and strength of scholars are such es to indue 
a belief that absolute rules would be more likely 
to work an injustice than the exercise of official 
discretion."
Funds to Provide Bible Study Outside School: The

Supreme Court of the State of Washington^5 denied a stu
dent* s application for a writ of mandamus to compel the 
superintendent of schools to give him an examination pur
suant to a rule made by the Board of Education of Everett, 
Washington, allowing high school credit to the extent of 
one credit each on Old and New Testament Scriptures under 
the following conditions:

"Credit will be given only:
1. After having successfully passed an examination 

covering the historical, biographical, narra
tive , and literary features of the Bible, and 
based upon an outline to be hereinafter adopted 
by the Board of Education.

2. Supervision of instructions in the Bible shall 
not be undertaken by the high school board be
yond the furnishing of a syllabus or outline 
and the setting of examinations, rating of 
papers, and determination of credit. 15

15. State v. Frazier 175 Pac. 35. Compare 31 A.L.R. 1121 (Cal)

61
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3. It is contemplated that all personal instruction 
and interpretation shall be given in the home 
or by the religious organization with which the 
students are affiliated, following the outline 
furnished by the Board of Education,”

The court ruled that the above rule was in conflict 
with an article in the state constitution nhioh provides 
that "no public money shall be appropraited for or applied 
to any religious worship, exercise or instructions." The 
court remarking that decisions that hold the reading or 
study of the Bible in the public schools is not sectarian 
did not go to the extent of holding that it was not 
religious instructions.

The vice of the plan, said the court, is that school 
credits ore to he given for instructions at the hands of 
sectarian agents. We thought that "history, biography, and 
Biblical narrative" would require no interpretation, cer
tainly no interpretation calling for the doctrinal opinion 
of a religious organization. Who in authority in our 
schools is to say that a pupil shall or shall not have 
credit if he answers questions in. a way that is different 
from the way intended by those who prepared the course of 
instructions? It may be said that the pupil is entitled to 
credit if he answers in a way that is consistent with the 
faith of his instructor. There are two objections to this: 
the first being, the examiner may not know the faith and 
•teachings of those of a different faith; the second and 
more conclusive being, that to give credit for sectarian
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teaching in a public school is the very thing outlawed by 
the constitution.

It is no more than a subterfuge to urge that public 
monies will not be spent for religious instructions.
When the teaching is done outside the school by a preacher 
or priest, or in the home of the pupil, or by a religious 
organization, with which the student is affiliated, the 
time of the pupil as well as the teaching skill will be 
consumed by the teacher while under the pay of the state 
in furnishing the syllabus or outline, the conducting of 
examinations., the rating of papers, end the determination 
of proper credits.

Neither the Board of Education nor the school board 
has undertaken to define the word "Bible". It may be said 
that they did not haw® the Jewish Bible in mind, for credit 
is provided for instructions and examination in the New 
Testament, but we apprehend that this would not be binding 
on a Jewish school board. It would be free to prescribe 
the Talmud. A school board made up of Protestants would 
have in mind and provide for instructions and examinations 
in King James' Version. A board made up of Catholics 
would no:doubt insist upon the use of the Douay Bible while 
a board of Estherana would hold the pupil to the transla
tions of Luther.

Courts have been zealous in protecting the money set 
apart for the maintenance of free schools of the country.
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They have turned a deaf ear to every entioement and 
frowned upon every attempt, however subtle, to evade the 
constitution. Promised benefit, and greater gain have

Hi

been alike urged as reasons but without avail.
Use of School Press: In buying wards and printing

them on the school press to be used by parents in notifying 
the school authorities what church they wished their chil
dren to attend and to be used by teachers of religious in
struction in the churches to notify the school authorities 
when the children were present, it was held by the Court 
of New York to be a violation of a constitutional provision 
prohibiting the.use of public property, funds, or credit 
in aid of any school wholly or in part under the control 
of any religious denomination, or in which any denomination
al doctrine is taught. The fact that no denomination is 
favored does not effect the question. But the gravamen of 
the opposition to this plan is this, said the court:

"Religious instructions belong to the parents 
of the children and the churches and religious 
organizations of the country. It should be given 
outside the public schools and outside of school 
hours. The resolution of the defendants was un
doubtedly well intended, and it is doubtless the 
outgrowth of the feeling that many well intentloned 
persons entertain, that the religious instructions 
of the young Is being neglected end that something 
should be done to remedy the situation and that it 
should be done under the auspices of, and in coopera
tion with, the schools in question, os in effect it 
would be if the defendants1 resolution here at
tached were carried out; but the difficulty with it 
is that it violates the policy above referred to, 
fundamental with the state, and for the reasons
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indicated, their desires cannot be legally 
carried out,n16
Pupils May be Excused for Religious Instruction#: In

the case of People ex rel Lewis v. Graves, 215 N. Y. S.
632, where the use of public property was not involved and 
where the pupils of the public schools of White Plains,
Hew York, at the written request of their parents, were 
excused thirty minutes each week for religious instructions 
in the various churches, the court declined to interfere, 
That the time pupils were absent with permission from school 
may be so great as to amount to an abuse of discretion, but 
where the school neither supervises, gives, nor gives 
credits for such instructions, v/e have only the discretion 
in excusing them for such absences involved. Said the 
Court:

"With the power of discretion existing in that 
regard, if it is lawfully exercised, is not abused, 
and does not amount to .permitting irregular atten
dance in the fair meaning of the term, it is not for 
the petitioner nor the court to substitute their 
notions for those of the authorities who are in
vested by law with such power."
Use of School Property: The board can make reasonable

rules and regulations for the use of school property and 
unless prohibited by statute may permit any civic organi
zation or other group to use school buildings when not in 
use for school purposes for any lawful purpose, usually 
for social, political, civic, and recreational meetings, 16

16. Stein v. Brown, 211 M. Y. S. 822.



and entertainments which are open to the general public.
One of the leading cases on this point is the case of 
Lewis v. Board of Education of the City of New York.l?
A taxpayer challenged the rights of the Board of Educa
tion of that city for allowing the use of school buildings 
to a large number of distinctly sectarian religious denom
inations , societies, and groups among which were "many 
Roman Catholic Newman Clubs, Protestant Young Men’s and 
Young Women’s Christian Associations and Hi-Y Clubs, and 
Hebrew Menorah and Junior Hadassah Clubs.” The Court held 
that in addition to the usual provisions, the statutes gave 
the board power to adopt reasonable rules and regulations 
for the use of the school grounds or buildings when not 
needed for school purposes, for persons assembling for 
instructions in any branch of education, learning, or the 
arts; for holding social, civic, and recreational meetings 
and entertainments, and an admission fee may be charged if 
the proceeds are for an educational or charitable purpose, 
but not if said proceeds are used or applied exclusively 
for the benefit of a society, association, or organization 
of a religious sect or denomination.

The evidence showed in this ease that the said meet
ings as held, were for the purpose of conducting ethical, 
educational and cultural discourses and lectures for the 
moral uplift of the pupils in the public school, who were 17

17. 286 N. Y. S. 174.
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connected with the so-eelled denominations, and at none 
of the times mentioned herein was there any teaching or 
Inculcating of any religious doctrine.

The learned court, in criticizing plaintiff1s attitude 
in the case, said that American religious liberty made no 
discrimination between the sects or between believers and 
non-believers. Rather than be inimical to the educational 
policy of the state, or to subversive legitimate use, the 
court said:

"It is a wholesome thing to have the school 
buildings, which are maintained at the expense of 
the taxpayers, used for the purposes and by the 
groups whose exclusion is here sought."
Cafeterias: In permitting a cafeteria to be operated

by an association of students in a school building, with its
own funds and upon its own credit, which served light lunches,
ice cream, candy and so forth to members of the student
body, the profits so earned by the business being used in
promoting extra-curricular activities of the school such
as athletics, school plays, student clubs, sending students
to conferences and conventions; the courts hold that as an
incidental general power to control the property, conduct
the schools and transact all necessary business as legally
organized, it wouldn1t seem unreasonable to hold that the
directors have also the necessary implied power to permit
the use of school buildings for such student activities
as they find helpful and advantageous in educating those
for whom the schools were established.
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"Education Is to be obtained not from the study of 
books alone but also from the development of mind and body 
in all proper directions." 18 19

School boards may maintain cafeterias for the accommo
dation of the school in order that pupils, teachers, and 
employees may obtain lunches at prices reasonably intended 
to cover the operating cost and replacement of equipment of 
said cafeterias. However, the school boards may not use a 
cafeteria for private mercantile gain so as to deprive tax
payers of their business. As long as the cafeteria is used 
to further education it seems there can be no valid objection 
raised to the school boards operating them in conjunction 
with a well rounded program in education.

Clinics: The school board may maintain health depart
ments and clinics with public funds, the reason being, it 
is a much needed part of the curriculum, and recognized as 
a work of tremendous Importance not only to the students but 
to the teachers as well. Through these clinics the teachers 
are informed of the physical condition of the children under 
their instruction and are enabled intelligently to diagnose 
the mental aptitude and powers of such pupils and to direct 
their teaching in the light of such knowledge.16

In the case of City of Dallas et al v. Moeely et al.
The Court of Civil Appeals of the State of Texas upheld 
the Dallas School Board in the expenditure of $30,000.00

18. Hempel v. School District No. 329, 59 P. 2d 729.
19. City of Dallas et al v. Mosely et al, 286 S.W. 497.



or as much as accessary for,the establishment of and 
maintenance of a health department, which employed a 
fall time physician at $4,000.00 per year, six nurses 
for nine months each year at a salary of $125.00 per 
month, and a part-time dentist at $2,000.00 per year. 
These employees were required to instruct the teachers 
end pupils in reference to the laws of health and hygiene 
the court held that this service was a part of the free 
public school system of Dallas and was within the lawful 
discretion of the Board of Education.



CHAPTER VI

TAXES
The nature and extent of the power or duty to levy a 

school tax depends upon the applicable constitutional, 
statutory, or charter provisions; and If there is a reason
able doubt as to the existence of the right to tax, it 
will be denied.1

The statutes should provide a guarantee for the faith
ful, economical, and impartial administration of the tax 
law; an adjustment and equalization of assessments; an 
appropriation of the tax to the purposes for which it is 
levied.&

State Tax: School taxes, said the court in the case 
of Commonwealth v. Louisville National Bank, 220 Ky. 89*
294 S. W. 815, in legal effect, can be classified only as 
state taxes carrying out the purpose of a state institution, 
namely: the general school system, so that the school
taxes cannot be classified as local taxes levied and col
lected exclusively for the particular territory, district, 
or subdivision in which they may be expended for public 
schools. Although, the legislature, courts, and people 
generally refer to the public schools within the county as 1 2

1. Marion, etc., R. Co.v. Alexander, 65 Kan. 72,64 P.978.
2. Kerr v. Soolley, 5 Utah 456, 28 P. 831.
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"oounty sohooXs" , and the taxes or funds by whieh they are 
supported and oondueted as county ”school funds", the leg
islature using the expression *eounty schools or district 
school taxes" means taxes due by taxpayers, residing with
in the eounty or district, and to be expended when col
lected in support of the public schools therein. Loeal 
taxation is provided for in every instance to supplement 
the fund paid to the district out of state money; in some 
it is left to the option of the voters in the district, in 
others to the discretion of the trustees, while in others 
it is left to the city council and board of education; 
nevertheless, the school is a state institution.

Taxation for Suitable Common Schools: The word
"suitable" when used with reference to taxation in a legis
lature to require the town to make suitable provisions for 
the common schools at their own expense is an elastic term, 
dependent upon the necessities of changing times, and sub
ject to the legislature's discretion of determining what 
is suitable.® ;

Taxation for Junior Colleges: A statute providing for
a tax to pay the cost of educating students, in Junior Col
lege Districts, in another county, does not include "capital 
expenditure,* but is limited to the cost of maintenance.3 4

Aid to the High School: Aid to high schools as used
in a statute authorizing county aid by the county

3. Sawyer v. Gilmore, 109 Me. 169, 83 A. 673.
4. Marion Jr. Union College District v. Gwinn, 288 P.799.



commissioners So high schools, means to assist or help the 
school district in maintaining the high school; it does 
not mean to maintain the high school.5

Uniform: In most states the constitution provides 
that the taxes shall be uniform and as nearly equal as pos
sible. The date for the levying of the tax is set by 
statute.

Irregularities in Voting: The purpose of a school tax 
election being to get a full, free, and fair expression of 
the voters, being unattended with the formality of other 
elections, the statutes providing for such an election 
should be liberally construed, and mere irregularities that 
do not affect the fairness of the election or the result, 
should be overlooked and disregarded, and should not be 
held to render invalid a levy otherwise valid. One of the 
leading cases upholding the above principle was the case 
of Travisstead v. Ray,6 where an order of the board calling 
for an election did not state the hour and place, nor the 
period for which the proposed tax levy was to be made, and 
the precise question was not propounded to the voters* 
that the election was not held at the regular time, end 
the election officers were not elected by the voters, nor 
sworn. The court held that this did not invalidate the 
election as the voters were present, understood the ques
tion and freely, fairly, and fully expressed their will.

5. State v. Levitt, 96 Kan. 450, 152 P. 18.
6. 169 Ky. 706, 185 S. W. 91.
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Assessment: Assessment, referred to in a statute
which limits the taxes to a certain per cent of the taxable 
property, the valuation to be ascertained by the last as
sessment for the state and county taxes, is the assessment 
for the current year, although such assessment is still 
Incomplete when the first steps toward levying the school 
tax must be taken.7

Situs of Owner: Taxes are levied ordinarily against
a taxpayer in the district in which he resides. Taxes on 
personal property usually have their situs at the place of 
the owner* s domicile, and may be taxed in the district in 
which it is permanently located, and under some statutes 
personal property located in one district, such as stock 
in trade, shares of national banks, or partnership property 
is not taxable in another district in which the owners of 
them reside. However, it may be taxed in the district of 
the owner's residence, even though it is situated in 
another district.8

Property of Mom-Residents: Property of non-residents,
mortgages, bonds, stocks, cash money is taxable where it 
is located even though it may belong to a non-resident.

Rolling Stock of Railroad Company: Rolling stock of
a railroad company can be taxed where it has its actual 
situs. In the case of Marye v.  Baltimore 5c Ohio Railroad

7. Wabash R. Co. v. People, 147 111. 196, 35 if. E. 157.
8. Southern Pacific Co. v. Maricopa County, 107 P. 2d. 212,

and State v. Pearson, 273 Mo. 72, 199 S. W. 943.
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Company, 127 U. S. 117, 32 L. Ed. 94, tbe court said;
"It is true that the situs of the Baltimore &

Ohio Rail Company is in the State of Maryland, 
that also, upon general principles, Maryland is the 
situs of all its personal property, but for pur
poses of taxation, as well as for other purposes, 
that situs may be fixed in whatever locality the 
property may be brought and used by the owner by 
the law of the place where it is found."
May an owner of personal property belonging to a

resident of Mississippi, but located in Kentucky, be taxed
in Mississippi? The United States Supreme Court held in
the case of Union Refrigerator Transit Company v. Ky.,
199 U. S. 194, 50 L. Ed. 140, that tangible personal
property cannot be taxed in the state of the owner’s
domicile when such property is permanently located in
another state.

Recovery of Taxes Illegally Paid: When taxes are paid
by some mistake of tax authorities, or by some mistake of 
law, but paid voluntarily, the owner has no recourse 
against the taxing officials. If on the other hand, a 
person is compelled to pay under threat or fear that his 
property will be sold for delinquent taxes, or advertised 
for sale and he pays it under written protest, he may re
cover it. Otherwise, it becomes a part of the public fund 
and was beyond the recall of the taxpayer. This is true 
even if paid under a statute that was later declared to 
be unconstitutional by the Supreme Court.9

9. School District Ho. 30 v. Cummings County, 116 N . W. 522.



75

Exemptions: Statutes usually provide that hospitals,
asylums, poor houses, and other charitable institutions 
for the relief of the indigent or afflicted, and the lands • 
thereto appurtenant, with their fixtures and equipment, not 
used or held for profit; churches and other buildings used 
for religious worship with their furniture and equipment 
and the land and improvements appurtenant thereto and used 
therewith, provided rent is not paid for such land or im
provements, and so long as the property shall not be used 
or held for profit, are exempt from taxation.

No property is exempt from taxation unless made so by 
statute. The exemption is the exception to the general rule 
that all property shall be taxed equally and is subject to 
the strictest constructions.^

Property Used for Religious and Charitable Instructions: 
A New Hampshire2-̂ -case Involved the assessment of two lots of 
land which adjoined a lot upon which an academy had been 
established for the furnishing of instruction to young 
ladies of the Catholic faith. The two lots in question 
were purchased for the purpose of using the same in connec
tion with said educational institution as an enlargement of 
the establishment of the school buildings. General Statutes 
of said state, Ch. 49, Sec. 2, provide for the exemption 
from taxation, without distinction of aeot, denomination, or 
party, all houses of public worship, sohoolhousea, and

10. Atlantic etc. R. Co. v. Lesweur, 1888, 2 Arlz. 428,
19 P. 157.

11. Wards v. Manchester 22 Am. Reports 504
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seminaries of learning. Was this property exempt from tax
ation under the above statute? The court held it was and 
added:

"Notwithstanding by the policy of our fathers, 
as expressed in their Bill of Rights, Art. 6, the 
Protestant religion is regarded with peculiar 
favor, still, every denomination of Christiana, 
demeaning themselves quietly and as good citizens 
of the state, is declared to be equally under the 
protection of the law."
College Professor1 s Home: Another leading case on tax

exemption was the case of Benjamin Pierce v. the Inhabitants 
of Cambridge, 8 Cush. 611, (1845). Benjamin Pierce was a 
professor of mathematics and astronomy in Harvard College, 
receiving a salary of $8,000.00 per year, and having no 
other employment or occupation than that of professor. He 
and his family, for the annual rent of §400.00 per year, 
occupied a dwelling-house which was upon a lot of land 
surrounded by a fence forming a separate enclosure in the 
college yard. The land had been purchased by the college 
and had been taxed annually, and the house in which Pierce 
lives yas built %y the college1and it now owns the house. 
Pierce paid the tax under protest and he now brings an 
action of assumpsit, to recover the sum of £33.60, with 
interest, being the amount of the tax assessed by the town 
of Cambridge. It is Pierce*s contention that the house is 
exempt from taxation under the Massachusetts Law Rev. St. 
c. 7, see. 6. By that section it was enacted, that
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"the personal property of all literary, benevolent, 
charitable and scientific institutions, incorporated 
within this commonwealth, and such real estate be
longing to such Institutions, as shall be actually 
occupied by them, or by the officers of such in
stitutions , for the purposes for which they were 
incorporated, shall be exempted from taxation."

Pierce argues that he is on officer within the meaning 
of the statute, and, consequently, that the estate oc
cupied by him, and belonging to the college is exempted 
from taxation by the express words of the statute.

The question for determination of the court was: 
Whether the dwelling-house, occupied by Pierce and his 
family, in the year of 1845, and which was assessed to him 
by the town of Cambridge in that year, was liable by law 
to taxation?

The court held that the dwelling-house was not ex
empt from taxation, the reason being: The occupation of
the lessee was not such an occupation as was intended by 
the statute. By lease, the professor had an estate in 
possession in the house and land, and the college only had 
the reversion; and it is immaterial whether he was a 
tenant for years, or tenant at will.

If the building had been built for one of the pro
fessors or officers of the college and been occupied by 
such professor or officer with the permission of the col
lege , and without such professor or officer having any 
estate therein, or paying any rent therefor, then the 
house and land would have been exempt.



CHAPTER VII

TEACHERS* CONTRACTS
Teachers* contracts are governed by the general law 

regarding contracts with but a few exceptions; the chief 
one being the requirement that it must be in writing. This 
does not mean, however, that if the school board hires A 
to teach school for B district for one year and A accepts 
the offer and performs him part that the contract need be 
in writing. In most states A can sue in quantum meruit,1 
the reason being that a school district is a municipal 
corporation against which quantum meruit lies. Some cases, 
however, consider him a mere volunteer and deny recovery.^ 

Contracts: A contract has been defined as an agreement
between two or more parties for a sufficient consideration 
to do or not to do a particular thing. The fundamentals 
of a legal "contract" are competent parties, legal subject- 
matter, valuable consideration, and mutual assent. There 
can be no contract, if there is one of these essential 
elements upon which the minds of the parties are not in 
agreement. 1

1. tolleeon Union High Sohool District vV Kincaid ,
55 Ariz. 60.

8. Goose River Bank v. Willow Lake School Township,
44 N. W. 1002.



79

Eligibility: A teacher to be eligible for appoint
ment or employment In the public school system must pos
sess the necessary qualifications, those required by 
statute as well as such valid rules and regulations as may 
be prescribed by the school authorities; for example: 
those concerning age, moral character, experience, health 
requirements such as the furnishing of satisfactory evidence 
of physical fitness, as well as having the proper certifi
cate or license of qualification as may be prescribed by 
the particular state law, or, to conform to the valid rules 
and regulations of the state boards of education, or the 
district wherein employed.

Regulation of Board of Education: A rule passed by
the board of education of the City of Philadelphia re
quiring a supervising principal in a rural grammar and 
primary school to have fine years of approved experience 
as a teacher before being eligible for such position was 
held to be a reasonable rule,3 but this does not require 
five years of teaching experience in all subjects taught 
in schools under his supervision.4

Employment of Relatives: Most statutes prohibit
trustees from employing relatives by affinity or consan
guinity within a certain degree of any trustee except by 
unanimous consent of the board. Under a statute prohib
iting school directors from employing a teacher related

3l bommonwealth v. Jenks, 154 Pa. 368, 26 A. 371.
4. In Re: Borough School Superintendent, 13 Pa. Co. 458.
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to trustees or directors by consanguinity or affinity with
in the fourth degree, unless petitioned to do so; a second 
cousin of one of the directors cannot be employed without 
petition, nor can a second cousin of the wife of said 
trustees or directors be employed by the district without 
a petition.

License or Certificate Obtained after Employment:
This has caused some confusion and much litigation. The 
Colorado, Indiana, Michigan, Minnesota, Hew York, and Texas 
courts hold that where the teacher does not possess the 
requisite license or certificate at the time the contract 
for service is entered into, the fact that he subsequently 
obtains it is of no avail unless a new contract, express 
or implied, is thereafter entered into between the parties. 
However, the better reasoned cases hold that it is suffi
cient that the teacher has obtained a certificate before 
he enters on his term of employment, or before the time 
for the commencement of his duties. Under the Delaware 
statute receipt of a certificate before school opens Is 
sufficient. The same applies in the state of North Dakota.

Lapse During Employment: Some courts hold that if a
teacher's certificate expires during the time he is teach
ing, and a new one is not secured, his employment legally 
terminates,5 but continues if the old certificate is 
renewed.

5. People V. Hew York Board of Education, 67 H. Y. S. 856.
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Provisional Certificate: To teeoh a number of spec
ified subjects has been held to preclude the holder from 
recovery under a contraet to teach in an elementary school 
in which the teaching embraces other subjects which under 
the statute were required to be covered in the certificate 
of a teacher. One of the leading cases on this point oc
curred in the state of Ohio, which Involved a teacher who 
had a provisional certificate from the department of educa
tion to teach English, or History in any High School in 
Ohio for a period of four years. She worked for a few 
months but was discharged for inefficiency. The court held 
that the board of education was not authorized to draw an 
order for the payment of a teacher*s salary until the 
teacher had filed with the Superintendent of Schools a . 
certificate authorizing the teacher to teach the subjects 
or grades taught; that a certificate to teach only History 
and English in high school was not such a certificate as 
was required to teach in elementary schools.6

The Texas court in upholding a refusal to approve a 
teacher's contract of .one who did not have a valid certif
icate entitling her to teach at. the time when the school 
was scheduled to start, held in the case of Hunter v. 
Cartwright, 90 S. W. 2d 900, even though the teacher pro
cured a valid certificate shortly thereafter, neither *

. . %
6. Smith v. Pleasant Plains School District No. 21,

holding that the school district may be estopped to 
defend against salary after certificate is filed.

*
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the trustees nor the superintendent were under any obliga
tions to anticipate her qualifications, "as it seems to be 
the purport and intent of the law to provide that the fur
nishing of such certificate shall be in advance of the 
execution and approval of any contract to teach."

Other Qualifications: School boards must conform to
the state law in hiring teachers for their schools, and 
they cannot legally employ any teacher who does not possess 
the legal qualifications as required by the state law. The 
board may go further than statutory requirements and make 
reasonable rules and regulations regarding the conduct of 
teachers. In the case of People v. City of Chicago, 278 
111. 318, 116 M. E. 158, the general rule regarding the 
employment of teachers was stated by the court to he: That
the board of education of the City of Chicago has the abso
lute power and right to decline to employ or re-employ any 
applicant for any reason whatever or for no reason at all. 
The board is responsible for its action only to the people 
of the City from whom, through the mayor, the members have 
received their appointments. It is no infringement upon 
the constitutional right of anyone for the board to decline 
to employ him as a teacher in the schools, and it is im
material whether the reason for the refusal to employ him 
is because the applicant is married or unmarried, is of 
fair complexion or dark, or is not a member of a ,trades- 
union, or whether no reason is given for its action. It
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is free to contract with whomsoever it chooses. As long 
as said rules are reasonable and do mot discriminate against 
any class of persona and will better accomplish the purposes 
of education, the courts will not disturb the board's dis
cretion.

The court in the above case has been criticized for 
saying the sex of an applicant was of no concern to the 
board, and say the court did not mean to infer that there 
were not some oases in which sex would play an important 
part; an example of which would be to put a man in charge 
of a kindergarten; in other words, the ease the court had 
before it for decision in the City of Chicago did not in
volve a question of who was most qualified for any particu
lar job or a teacher of any particular group of students.7

Unforeseen Events: The law seems to be that a teacher 
may insist upon full payment of salary in case of an 
epidemic or other events which make it impossible for school 
to continue for a time. This is especially true where the 
teacher remains ready to continue in his duties under him 
contract of employment covering such possible occurrences. 
The same rule applies to other employees of a school 
district.8

7. Seattle,High School Chapter No. 200 of the American Fed-
eration of Teachers v. Sharpies, 159 Wash. 424,
293 P. 994.

8. Board of Education v. Couch, 63 Okla. 65, 162 P. 485,
6 A. L. R. 740, 21 A. L. R. 741.



Dismissal: A teacher who claims that his dismissal
by the board of education of a school district nas unjust
ified is not required to appeal his case to the county 
superintendent before he may resort to the courts for 
redress, since the remedy afforded by appeal to the super
intendent is inadequate and, in fact, no remedy at all.

A teacher, whom it is sought to discharge for unfit
ness, must be advised of the charge against him and be 
given an opportunity to refute or explain such charge.

In a leading Arizona case9 the Board of Education 
claimed the defendant was guilty of conduct which rendered 
him unfit for teaching school, that of killing wild game 
out of season, family troubles were given wide publicity, 
and an arrest for resisting an officer. The Arizona Court 
held such conduct justified the dismissal of the teacher 
for unfitness, and in the hearing of the charges against 
the teacher, the school board was allowed to accept in
formation bearing upon the issue before it whether obtained
under oath of the informant or not. A school board is not,

* •
when conducting hearings, required to adhere to the strict 
rules of evidence ordinarily observed in the courts; it may 
within certain limits accept hearsay evidence.

The law implieity places the duty of passing oh the

9. Anthony v. Phoenix Union High School District, 55 Ariz.
865.
Case Studies in School Law, an unpublished paper by
C. E. Houston, University of Arizona, (1942), p. 165.



fitness of a teacher or his unfitness, when the occasion 
arises, upon the board of education of a school district. 
If the teacher is given a fair trial by the board or if 
he fails to appear personally or by counsel after notice 
of time and place of hearing charges against him, and the 
board takes evidence and reaches the conclusion therefrom 
that he la unfit to teach, under the law its decision is 
binding.

Insubordination: A teacher was hired to teach music
in defendant's school under an agreement that she would 
receive as part of the compensation for her services, one 
music lesson per week from a designated member of the 
faculty. Her failure or refusal to prepare a musical 
composition for performance at the graduating or commence
ment exercises of the school as directed by her instructor 
did not justify her discharge, where there wee nothing in 
her contract of employment requiring her to participate in 
such commencement exercises, since she was a teacher and 
not a pupil, and her refusal to prepare to perform the 
composition did not constitute insubordination, but rather 
was a waiver or declination by her to accept Instruction 
to which she was entitled; it being within her rights to 
do her work for less than the defendant had agreed to pay 
her if she sow fit.10 10

10. 56 C. J. 408-403 : ~  ' '
McKay v. State ex rel. Young 7 II. E. (2d) 954
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Dismissal and Discharge: As a general proposition of
law, the right to hire carries with it the power to dismiss. 
The right to remove or discharge a teacher for any neglect 
cjf duty or improper conduct does not justify his removal 
on the grounds merely of expediency or convenience. A 
teacher may he dismissed for immorality or immodest conduct, 
or for any other improper conduct likely to be hurtful to 
the standing or reputation of the school or to interfere 
with the progress, training, or discipline of its pupils; 
an example being, a requirement by a school, attended by 
minors, that teachers therein shall not frequent places 
where intoxicating liquors are sold in the vicinity of the 
school. This is, as a matter of law, a reasonable regula
tion , for the violation of which the discharge of the teach
er may be justified. A ease in point is the case of a 
female teacher who accompanies a man to such questionable 
places as to cause her good reputation to be celled into 
question and she may rightfully be dismissed or discharged 
from the s c h o o l b u t  the school has no right to interfere 
with the social activities or relations of a teacher in 
the absence of any such improper conduct, and a teacher 
cannot rightfully be discharged for violation of an un
reasonable regulation with respect thereto. It has been 
held that trustees of a school who are empowered by 11

11. Hall-Moody Inst. v. Copass, 108 Teim. 582, 69 S. V/.
327.
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statute to appoint and remove teachers at pleasure have 
no power to make a contract with a teacher limiting 
her right in any dispute which may involve her removal.

And it has been held, in the light of this reason
ing, that a school board may not unnecessarily Interfere 
with the social activities of a female teacher; and that 
her failure to obey regulations of the board of trustees 
limiting the evenings and hours in which she may receive 
gentlemen callers, in the absence of improper conduct on 
her part, is not a sufficient ground for her discharge.12

Mo Warranty to Give Soundest Instruction: No breach
of a contract for instruction in a school of architecture 
and building is shown by the fact that the method of mak
ing mortise and tenon joints as taught in such school is 
not the best or preferable method. The implied contract 
is not to teach the best method. It merely implies that 
the teacher possesses a reasonable degree of skill in the 
subject which she has been employed to teach.13 14

University Professor of Arizona: The Regents of the
University of Arizona,1^ under a statute empowering them 
to remove any officer or employee when in their judgment 
the interest of the University required it, were without 
authority to contract with an instructor and give him a 
guarantee of three months* notice of dismissal; and an 
Instructor summarily discharged while holding such a

12. Hall-Moody Inst, v. Copass, op. clt.
13. Barngrover v. Maeok, 48 Mo. A. 407.
14. Deval v. Board of Regents, 6 Ariz. 259, 56 P. 737.



contract was not allowed to recover his salary for the 
three months.

Colorado Rule: However, the Arizona decision wee
criticized by the Colorado Court in the case of State Board 
of Agriculture v. Meyers, 20 Colo. App. 139, 77 P. 372, 
(1904). This case involved the interpretation of a statute 
which provided that "the Board of Regents may remove the 
president or subordinate officers and supply the vacancies." 
The college defended on the ground that a contract for a 
year, or any definite time, was beyond the powers of the 
college because such a contract would impair its statutory 
right to remove. The court held otherwise, and declared 
such a contention untenable; that the boards could contract 
for a definite length of reasonable time (such as one year) 
and could at its discretion word the contract so as to make 
it terminable at pleasure, or on short notice, or on such 
a reasonable long definite time. That since the plaintiff 
professor was at th* time of his discharge serving under 
an implied contract for one year arising out of continued 
tacit acceptance of his services, the board had not pro
tected itself and was liable for his salary for the year 
after discharging him summarily.

However, the majority of the oases are in line with 
the Arizona decision which seems to represent the greater
weight of authority. * 23

15. Hyslop v. Regents of the University of Idaho,
23 Ida. 381, 129 P. 1073.
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Mississippi adopted certain by-laws which were held not to 
be Inconsistent with the general rule, permitting said 
board to enforce a rule making its employees removable at 
pleasure and subsequently a professor was removed during 
the month of June, 1917, because of his pernicious activity 
in contacting members of the board in person and by letter, 
seeking an increase in salary. He sued for the three re
maining months of his twelve month term contract and was 
successful in the lower court, but the Supreme Court re
versed the decision, holding that the by-laws of the board 
which had been adopted and put in force governing tenure 
was a complete defense.16

Mississippi Bale: The Regent* of the university of

16. University of Mississippi v. Gelster, 115 Miss. 469, 
76 So. 526.



CHAPTER VIII

Formal Action Necessary to make Contract for Tenure:
In California, the statute provides that every employee of 
a school district of any type or class, with an average 
daily attendance of less than 850 pupils, who has been 
employed by the district for three complete consecutive 
years in a position or positions, requiring certification 
of qualification, and is reelected for the next succeeding 
school year to a position requiring certification of qual
ifications , said employee may be classified by the govern
ing board of the district as a permanent employee. If said 
classification is not made, the employee shall not attain 
permanent status and may be reelected from year to year 
thereafter without becoming a permanent employee until said 
classification is made. Where daily attendance is greater 
than 850, the teacher upon being employed for the fourth 
year automatically becomes a permanent teacher.

The case of Bernhardt v. Gary et al, 59 p. 2d, 454, 
decided in 1936, involved a teacher who had taught in a cer
tain district for two years; the trustees giving her a con
tract in which she was classified as a permanent teacher. 
However, the board of trustees had no regular meeting for 
two years thereafter, but did each year confer unofficially
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and agree to employ the teacher. Thereafter, the board 
decided to dispense with her service#. The coart held that 
the formal action of the board taken prior to the end of 
the statutory requirement for probationary period conferred 
no permanent status on the teacher. Informal agreement of 
members of a school board outside of regular school board 
meetings are ineffectual, and cannot satisfy a statutory 
requirement of a formal contract. Where such a requirement 
exists It is up to the teachers to see that they are pro
tected to the extent of seeing to it that their contracts 
conform to the legal requirements if the particular state 
in which they ere employed.

Substitute Teacher: In the ease of Hogsett v. Beverly
Hills School District, 11 Cal. App. 2d 328, 53 P. 2d 1009, 
decided in 1936, it was held that after the plaintiff has 
served three probationary years and is elected to serve the 
fourth year as a substitute teacher for two-thirds of each 
school day, she does not obtain the status of a permanent 
teacher as a result of said election. This teacher taught 
every day of the school year, but served only two-thirds 
of each day, and was technically designated as a substitute 
teacher.

The court was of the opinion that os the plaintiff 
was employed at the beginning of the fourth year in the 
guise of a substitute teacher, she could not be considered 
as reelected for another year, and entitled to be classified
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as a permanent teacher, but only employed as a teaoher 
from day to day. That the fact that she was allowed to 
work two-thirds of each school day is a mere circumstance. 
That whether she worked one day during the year or every 
day makes no difference, in each case she would only be 
a substitute. This decision was reached in spite of the 
fact that the statute provides that a probationary teacher 
or employee who in any one school year has served for at 
least 75 per cent of the number of days maintained by the 
school district, shall be deemed to have served a complete 
school year, and further t that, after a teacher has served 
three years and has been elected to serve for the next suc
ceeding school year she shall be classified as a permanent 
employee.

Hew York Rule; In the New York case1 a teacher had 
taught successfully for eight years and resigned her posi
tion when she married, which was required by the by-laws 
of the Board of Education of all women teachers who married 
to discontinue teaching in the system. However, in this 
case, the teacher was employed after marriage to be a sub
stitute teacher until 1930; at which time she was appointed 
as a temporary teacher at a regular salary and served in 
this capacity until 1934, being long enough to acquire 
tenure under the Hew York Education Low, but because of 
the Board's failure to appoint her from the list of

1. Katherine Rose Frank v. Board of Education of Buffalo,
53 Hew York Education Department Report. 128.
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teachers pursuant to the provisions of the statute she was 
held by the Commissioner of Mnoation to be a de feoto and 
not a de jure teacher, in that one party had foiled to com
ply with all the requirements of the tenure law, even though 
the teacher had been appointed to serve for the fourth 
year. The courts of Hew York did not pass on the above 
question in that the Commissioner of Education's decisions 
cannot be appealed in that state.

Physical Fitness: May a board determine whether a
teacher is too fat, too lean, too tall, or too short re
gardless of ability to teach and regardless of her educa
tion and training? It is conceded that the Board of 
Education may make reasonable rules and regulations as to 
health examinations, and the courts will uphold them, but 
as to the above facts, this presents a new problem that 
may arise in almost any locality. Just how the courts 
will pass on this proposition is hard to say. A case 
arising in the New York school system was dismissed by the 
Commissioner of Education on account of laxness in that the 
appeal was not taken until four years after the examination.2 
In this case, the board did permit the lady six months in 
which to reduce, but not having lost sufficient weight in 
the opinion of the board, she was denied a license to 
teach.3

2 .  Rosa Frelster v. Board of Education of New York City,
53 New York State Department of Education Reports,
p. 178.

3. Fifth Year Book of School Law, p. 30.
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riage of itself does not constitute sufficient grounds for 
discharging a teacher especially if the rule is adopted 
after the teacher is employed and the statute specifies 
the grounds upon which the teachers may be discharged.
Under a statute which states that the only grounds upon 
which a teacher may be removed are ineoapetenoy, neglect 
of duty, intemperance, profanity, cruelty, or immorality, 
it was held by the court in the case of Jameson v. Board of 
Education, 78 W. Va. 389, 81 S. E. 1126, that since the 
state does not set out marriage as one of the grounds of 
dismissal, discharge on that ground was illegal; the gen
eral rule being that where a teacher promises in her con
tract not to marry, such a promise becomes a valid pert 
of her contract and warrants dismissal.4 In other words, 
if the board in its discretion determines to employ no 
married teachers in the school system, it may legally 
provide that marriage shall terminate the contract, unless 
the statutes forbid or prohibit it.

Legality of Contracts: In the selection of teachers, a
board like the one herein, must be and ordinarily is, 
clothed with a broad power of discretion. It may be con
ceded that o married teacher can ordinarily perform her 
duties as satisfactorily as an unmarried one but the board

4. Taggert v. School District, 339 Mo. 223 , 96 8. W.2d 335.

Marriage and Child Birth: It has been held that mar
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Is charged with a duty which requires it to promote the 
public interests. On any policy, however, there may be a 
wide difference of opinion. Many circumstances may exist 
with reference to a particular school which might lead to 
the belief that a male teacher would be more suitable for 
employment than a female teacher; on the other hand, the 
same may be said with respect to e married or unmarried 
teacher. In the employment of teachers, the board must be 
and is vested with a wide discretion and when said discre
tion is exercised in good faith and is not contrary to law, 
the exercise of such discretion should not be interfered 
with or controlled by the courts. A case in point is that 
of Ansorge v. City of Green Bay, 198 Wis. 320, 224 N. W. 
119, where the Board of Industrial Education of Green Bay, 
Wisconsin, hired a teacher, but prior to said employment, 
the board had adopted a policy, or an unwritten low against 
the hiring of married women as teachers, except under cir
cumstances where single women were not available. Prior to 
the employment, it became known to the school officials 
that the plaintiff was contemplating marriage, and they in
serted in her written contract the following:

"It is agreed that the contemplated marriage 
of the party of the second part shall not be per
formed before Christmas holidays. If performed 
at that time, the party of the second part agrees 
to give thirty days* notice to that effect. If 
not performed at that time, the party of the second 
part agrees that she shall not be married until 
after the close of the school year."
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The plaintiff was married on the 20th day of January, 
1926, and on the 29th day of the same month and year she 
was notified that her services were no longer needed.
This action, however, wee not authorized by the board, but 
in a meeting held on Sunday, January 31, 1926, the board 
ratified or attempted to ratify, the unauthorized aote of 
the director by passing a resolution, the substance of 
which was to sustain the action of the director in dismis
sing Mrs. Ansorge; the minute entry woo as follows:

"The action of the director in dismissing 
Mrs. Ansorge was sustained and the director is 
to hire an instructor to fill the vacancy."
In an action for her salary for the full year, the 

trial courts permitted her to recover the sum of #98.00. 
The evidence disclosed that the director had knowledge of 
the plaintiff's proposed marriage, and consented thereto, 
but action in'that regard had been taken by the board and 
it required no argument to convince the court that the 
director had no authority to waive a provision of the con
tract but such waiver could follow only from official 
action of the board in its official capacity. Such Sunday 
meeting had no greater effect than though no meeting were 
held. Plaintiff not having been legally discharged until 
the 18th of February, 1926, was entitled to her unpaid 
salary up to that date as found by the trial court, as her 
discharge dated from that date and not the date of notifi
cation in January by the director. It was argued by the



plaintiff that the marriage provision of the contract was 
a mere covenant and not a contract. The court held, how
ever, whether it was a covenant or condition must be deter
mined by and from the language used in the contract, from 
the policy adopted by the board, and from all the surround
ing facts and circumstances existing at the time the con
tract was entered into. Not only was the policy of the 1 
board fully established, but such policy was expressly 
incorporated in the very contract itself.

Discharging Married Women on Tenure: In the case of
McQ,uaid et ol v. State ex rel Sigler, 211 Ind. 595, 6 N. E. 
2d. 547, 118 A. L. R. 1079, the plaintiff had been a 
teacher in the City of East Chicago, Illinois, and had been 
properly certified under the tenure act, and in June, 1930, 
plaintiff entered into a written contract with the school 
board under which she became a tenure teacher. In 1923, 
the school board had adopted a resolution to the effect 
that married women should not be employed as teachers, and 
plaintiff’s contract for the year of 1927 and all subse
quent contracts contained a provision that, in event she 
should be dismissed “for incompeteney, cruelty, gross 
Immorality, neglect of business, marriage, (if a woman), 
or violation of any of the stipulations of this contract 
she should not be entitled to compensation after notice 
of dismissal. It had the usual clause that the teacher
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agrees to comply with all the rules and regulations of the 
properly constituted school authorities. On the 5th day 
of August, plaintiff married. Thereupon the board con
sidered the case, and made the following finding:

"Mrs. Alice Sigler, has violated the terms of her 
contract and the rules of the Board of Education by her 
marriage."

The board cancelled her contract end she was notified 
of its action. In denying that said dismissal was in 
violation of the constitution, unreasonable, and against 
public policy, the opinion of the court given by Judge 
Pansier in reversing its former decisions said:

"It thus appears that the great weight of 
authority supports the view that, where action is 
taken pursuant to a policy adopted in good faith, 
marriage is a good and just cause for cancellation 
of a tenure teacher* s contract when the contract 
is made with specific reference to, or with full 
knowledge of, the rule of policy. Sound reason 
supports this view, and it must be concluded that 
this court has been resting in error; and the case 
of Schools of the City of Elv/ood v. State ex rel 
Griffin, in so far as it is in conflict with 
views here expressed, is also overruled."5
Political Activity: Teachers are often criticized

for the slightest political activity. In the case of
Goldsmith v. Board of Education of Sacramento City High
School District et al, 66 Cal. App. 157, 825 P. 783, the
court upheld the Board of Education in dleoharglng a
teacher for using the following language to his class

3. Rinald v. Drexer, 294 Mass. 167, 114. E. 2d, 37.
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during a political campaign:
"Many of you know Mr. Golway, who is a candi

date for the office of Superintendent of Schools 
of Sacramento County; what a fine man he is, and 
I hope he will be elected soon. I think he would 
be more helpful to our schools than a lady, and we 
need more men in our schools. Sometimes your 
parents do not know one candidate from another; 
eo they might be glad to be informed. Of course, 
if any of you have relatives or friends running 
for the same office, be sure and vote for them."
In a Kentucky case, the county board refused to ap

point a teacher who had participated in a canvass and 
election of a subdistrict trustee, and an action was brought 
to compel the appointment. In Kentucky, teachers are elect
ed by the Board of Education upon the recommendation of the 
subdistrict trustee, and the recommendation of the plain
tiff was made in this case. The county board had adopted 
a rule that any teacher who participated in such election 
should not be eligible for appointment. Did this consti
tute political activity? It was held that the board had no 
legal right to adopt such a rule and the action to compel 
the appointment of the plaintiff was successful, the court 
being of the opinion that the plaintiff had done nothing 
wrong, corrupt, or anything else that any good citizen had 
no right to do in support of the candidate of hie choice.6

6. board of Education for Logan County et al v.Akers, 
243 Ky. 177, 47 S. W. 2d 1046.

For Dismissal for Seditious Utterances:
Board of Education of City of Eureka et al v. Jewett, 

68 P. 3d 404; See Seventh Year Book of School Law, 
pp. 24, BS.

Dismissal for failure to pay obligations:
See Sixth Year Book of School Law, pp. 24, 25.

162434



CHAPTER IX .
RULES AND REGULATIONS GOVERNING ATTENDANCE 

Under the compulsory attendance lane, parentst guar
dians , or persons having the custody or control of chil
dren between the ages named in the statutes are under 
legal compulsion of having their children at school for 
the required time as prescribed by statute. The age lim
it in the different states may vary a year, hut in a maj
ority of instances the state requirement will average from 
6 to 20 years of age, inclusive; an exception being where 
parents can show that their children are receiving equiva
lent Instruction at home or from a prlvat school, some 
states requiring that the private school be certified or 
approved. The states may not prohibit private schools 
but they can regulate them.*

Penalty; If, without a reasonable excuse, a parent 
or other person having the care and custody of a child of 
school age fails to send the child to school or refuses to 
do so, the parent may be punished by a fine or imprisonment 
in the county jail, or by both such fine and imprisonment.

Exceptions: Children employed at labor constitute anoth
er exception when they have reached a certain age and the 
employment is with the consent of their parents or guardian; 1

1. Pierce v. Hill Military Academy, 39 A.L.R. 468,268 U.S. 510.
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or, if of such a mental or physical condition as to render 
such attendance inexpedient or Impractical, he may be ex
cused . In such an event, in most states, schools are 
provided for such students and the parents or guardian of 
any such child may be held liable in this case as in the 
case of a normal child, if they do not cause such child to 
attend such special school.

Expulsion: Pupils must comply with all reasonable
rules and valid regulations as to dress, study, or conduct, 
and submit to the authority of the teachers and the board 
of trustees; and continued, open defiance of authority on 
or off the school grounds may cause expulsion. Habitual 
profanity and vulgarity, smoking on the grounds, conduct 
while away from grounds, and refusal to play the part of 
an Irish character, have been held to be grounds for
expulsion.^

Expulsion has been sustained on the following grounds: 
not going straight home; attendance at moving picture 
shows, social parties, quarreling, and swearing.on school 
grounds, refusal to do home work that has been assigned, 
disobedience, and misconduct. Any conduct not specified, 
it it has an injurious effect upon the discipline of the 
school, and if it is within the power of the school board 
to determine what grounds are covered by disobedience 2

2. Samuel Benedict Memorial School v.' Bradford, ill Ga.
801, 36 S. E. 920.
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will also be held as just grounds of dismissal.
Parents* Acts: A child may be made to suffer expul

sion for its father's acts, an example of which would be 
his unwillingness that his child shall obey some particular 
rule of the school.3

Non-attendance Kot Excused: For not attending pre
scribed patriotic exercises to which the parents or child 
objects, and attending a private school which is not ap
proved or accredited by the school authorities, the child 
is not excused.

Expulsion not Justified: Remote residence, if in an
isolated place, or where a pupil lives an unreasonable 
walking distance from the school and no means of conveyance 
is provided by the school even though money in lieu of 
transportation is provided, where the statute is construed 
as requiring actual transportation to bring the pupil within 
the terms of the compulsory attendance low,4 or where he 
is not absent but merely tardy and has an occasional or 
temporary absence,5 or where the absences are for the pur
pose of attending religious services on a day exclusively 
set apart for religious observance by a particular denom
ination or, where the pupil has been in necessary attendance 
upon his sick mother, or has been kept home to do the house 
work in order that his mother might earn money by outside

3. State v. Mizner, 50 ita. 145, 32 Am. R. 128.
4. State v. McDonald, 63 N. D. 723, 208 N. \Y. 99.
5. State v. Burroughs, 102 Vt. 33, 145 Atl. 260.
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work6 do not constitute grounds for expulsion.
Constitutionality of Compulsory Attendance Laws

Questioned: A case deeided by the New Jersey Court in 1937
charged the father and mother with refusing to send their
two children to the public school in the town of West Orange
or any other school in which equivalent instructions were
given to them as that provided in the public schools for
children of similar grades and attainments in violation
of the New Jersey Compulsory Attendance Law, entitled:

"An act to establish a thorough and efficient 
system of free public schools and to provide for 
the maintenance and support and management thereof."
This act requires students from 7 to 16 to attend the

public school or one equivalent and makes it compulsory on
parents and guardians to see that said regulations are
carried out. The defendant raised the point that the said
act was an infringement on the liberty guaranteed by the
14th amendment to the United States Constitution, that:

"No state shall deprive any person of life, 
liberty, or property, without due process of law."
They cite the case of Meyer v. Nebraska7 and Pierce 

v. Society of Sisters8 to support their contention that 
said compulsory provision of said act was unconstitutional.

6. Mather v. Lawrence, 1899, 1 q. B. 1000.
7. Meyer v. Nebraska, 262 U. S. 390, 29 A. L. R. 1446,

67 L. Ed. 1042.
8. Pierce v. Society of Sisters, 39 Am. L. R. 468, (1925).
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The evidence showed the parents had failed to send their 
children to school since April 3, 1956, although proper 
notice was served on them to do so; their defense being 
they instructed the children at home in the subjects taught 
in the grades their children were in, which instructions 
were similar and equivalent to that provided in the public 
schools for children of similar grades and attainments.
The mother had approximately two years of college work at 
Hunter College, but no teaching experience; the father had 
graduated from the University of Strassborg in the field 
of electrical and mechanical engineering with no training 
as a teacher, but did serve as a teacher at the Newark 
Technical School and the Newark Junior High School until 
recently. He taught subjects, in engineering and mechanical 
drawing. The teachers in the elementary grades in said 
school system must have at least a high-school education 
and three years at an approved normal school in the State 
of New Jersey.9

The normal-school training includes a curriculum 
to be taught in elementary classes in the subjects of 
English, Geography, History, Science, Sociology,
Civics, Mathematics, Hygiene, Art, Music, end Physical 
Education. The major aim is to give the teachers training 
in techniques of presentation of material to elementary

9. Stevens v. Bongort, lb N. J. Misc. 80, 189 A. 121.
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school students, this involving the proper selection of 
material, knowledge of children, and the organization of 
their work, so that every teacher should know the results 
which must be achieved in terms of knowledge, habits, 
skills, attitudes, and appreciations. Her training should 
qualify her to develop individuality and the personality 
of each child under her supervision. One of the major aims 
of our public schools today is to teach the way in which 
the individual must fit into the social group.

Said the Court:
"It is clear, upon comparison, that there is 

a substantial variance between the training, 
qualifications, and experience of the defendants 
and those obtaining it in the public school system 
of West Orange. The Court further finds that the 
education, training, end equipment of the de
fendants are substantially inadequate, as compared 
with those of the public school teacher; that the 
schedule of study and the program of activity of 
the defendants are irregular, uncertain and without 
form, while the public school curriculum is def
inite, end allots a special time and, in most cases, 
a special teacher for every subject studied in the 
5th and 6th grades; that the instructions given by 
the defendants are without proper text books, lack 
supervision by competent authorities of pupils and 
teacher, lack a method, standard, or other means of 
determining the progress and attainments of the 
child; none of which deficiencies are present in 
the public school; disciplinary health habits lack 
plan and a trained method; and finally there is no 
group or class training."
In holding that both defendants were disorderly per

sons the Court held:
"I incline to the opinion that education is no 

longer concerned merely with the acquisition of 
facts; the instilling of worthy habits, attitudes, 
appreciations, and skills ore far more important
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than mere imparting of subject matter. A 
primary objective of education today is the de
velopment of character and good citizenship.
Education must point out to the child the way 
to live. This brings me to the belief that, 
with all the complexities of life, and our 
reliance upon others to carry out the functions 
of education, it is almost impossible for a child 
to be adequately taught in his home. I Cannot 
conceive how a child can receive in the home 
instructions and experience in group activity 
and in social outlook in any manner or form 
comparable to that provided in the public school 
***. I have observed the demeanor of the 
children in the court room. Their responses 
under examination and their reactions to the 
proceedings while in court, give clear evidence 
that their belief is that they are on a 1 grand 
holiday’, free from restraint, discipline, and 
responsibility of other children. That the com
pulsory attendance law did not violate the 14th 
amendment in that free schooling furnished by the 
state is not so much a right granted to pupils, 
but rather as a duty conferred on them, is up
held by this Court."10
New York Rule: New York State recognized home in

structions taught by the mother of a child living a distance 
of 11 1/4 miles from her home to where the bus passed. The 
road was lonely, poorly oared for, and unfenced. The moth
er taught the child as she was entirely competent to do. 
Since it was not unreasonable for a mother to refuse to 
permit the child to walk the distance to the school bus, 
she was allowed to teach the child at homc.H

Non-Resident Students: Non-resident pupils of school
age otherwise qualified, residing in the county in which 
there is a high school, but in a district having no high 10 11

10. State v. Hoyt, 88 N. J. 38, 146 A. 170.
11. In Re: Richards, 7 N. Y. S. 722.
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school, nor a school wherein high school subjects are 
taught, shall be admitted to such high school on the same 
terms and conditions as residents, upon paying a reasonable 
fee for each pupil to be fixed by the board in charge of 
the high school. These statutes usually go further and 
limit the fee to an amount as would equal the average cost 
per pupil of the high school of the county after deducting 
the amount received from the state and county, payable 
monthly, and shall be a charge against the school district 
in which said non-resident pupils reside. It is levied 
and collected in the same manner as other school taxes, to 
be paid out of the funds of sueh district upon demand to 
the proper authorities, usually the clerk of the school 
board.

Attendance Fee: The Board of Education may not re
quire a pupil to post a fee to guarantee attendance at 
high school during the summer months, in that said rule 
and regulation is unreasonable and not sanctioned by the 
low.18

Residence: The residence of the person having the
legal custody of the child shall be considered the resi
dence of the child. This privilege cannot be claimed by 
a non-resident whose primary purpose in coming to the 
district is to attend the public school, or a temporary

12. In Re: Arizona Southwest Bank’s Estate, It) P. &d 1063.
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resident who came into the district to reside during the 
scholastic year for the purpose only of sending his 
children to school, or by children residing on lands pur
chased by or ceded to the United States for Navy yards, 
Arsenals, etc.^

Right of Non-Reaident to Attend School: Constitution
ality of statute requiring the board to admit non-resident 
students on such terms as said board may prescribe was 
questioned in the case of Irvin v. Gregory, 86 Ge. 605, 13 
S. E. 120. The Georgia Court held that the act certainly 
does not contemplate that non-residents are to be educated 
at the expense of the taxpayers of the town supporting the 
school. In other words, non-residents are at least to pay 
for their own tuition, and the people of the town are not 
to be burdened as taxpayers with any part of the same. The 
board cannot put terms upon non-residents which will make 
this tuition a source of revenue to the school, but it can 
allow terms which will not make it an expense upon the in
habitants of the town. If the power has not been thus 
construed heretofore, it must be construed so hereafter, 
as this is the only construction which the local act, in 
the light of general principles will bear.

It was contended in School District v. Wallace, 127 
Kan. 793, 275 P. 188 that such an act was not unconstitu
tional because it would divert funds levied for one purpose 13

13. Langman v. Moyers, 90 Colo. 308, 8 P . 2d 762.
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to another. The court pointed out that the statutes pro
vided for the payment of the claims for tuition made under 
the statute out of the general fund of the county where 
such students reside; that the fund was provided to meet 
the ordinary current and Incidental expenses of the county. 
It was competent for the legislature to declare that small 
claims like those involved here are a current expense, 
payable out of the general fund where such payments will 
not deplete the fund.

Such a statute violated neither the constitutional 
provisions requiring a uniform and equal rate of taxa
tion, nor the provision requiring due process of lav/.14

Physical or Mental Handicap: Ho child has the right
to attend school if his presence in the school impairs its 
efficiency, or interferes with the rights of the other 
pupils; consequently, it has been held that a pupil who is 
mentally or physically defective may be excluded from 
school. The case of State v. Board of Education, 169 Tils, 
231, 172 N. W. 153, is a good illustration of this princi
ple. In this case a child was afflicted with a form of 
paralysis which affected his entire nervous system, end he 
did not have the normal use of his hands, feet, or body.
He was slow and hesitating in his speech. It was difficult 
for him to make himself understood. He also bad an

14. Carey v. Board of Education, 113 Kan. 298, 214 P. 792.



110

uncontrollable flow of saliva which ireeled from his mouth 
on his clothing and books, making him present on unclean 
appearance at all times. It was claimed that his condition 
produced a depressing and nauseating effect upon both teach
er and pupils; that by reason of his physical condition he 
took an undue portion of the teacher’s time and atten
tion, distracted the attention of the other pupils, and 
interfered with the discipline and progress of the school. 
The child seemed to be normal mentally and made fair pro
gress in the school. The Board of Education transferred 
him from the regular day school to a school for the in
struction of deaf persons, or persons defective in speech.

In an action to compel the school board to reinstate 
the boy in the regular day school, the Court stated the 
law to be:

"The right to attend school, like all other 
individual rights, must be subordinated to the 
general welfare. The duty here confronting the 
school, board is a delicate one. It is charged 
with the responsibility of saying whether this boy 
should be denied the constitutional right because 
the exercise of that right would be harmful to the 
school and to the pupils attending the same. He 
should not be excluded from school except for 
considerations affecting the general welfare, but 
if his presence in school was detrimental to the 
best interests of the school, then they could not, 
with due regard for their official oaths, refrain * 
from excluding him, even though such action be 
displeasing and painful to them. From the record 
it is evident that the board took this view of 
the situation and considered the question with 
the highest motives and with a full appreciation 
of its responsibility. There was no suggestion 
that any of the members were prompted by'bad 
faith or consideration of ill will. The action 
of the board in refusing to reinstate the boy
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seems to ha?* been the result of its best 
judgment exercised in good faith and the record 
discloses no grounds for the interference of 
the courts in this action.”
The test in this type of ease is: Does the presence

of the afflicted child impair the efficiency of the 
school, or in any manner interfere with the rights of 
other pupils? If so, he may be expelled from school.

Race Segregation: It is well settled by the cases
that the legislation providing for a separation for white 
and colored children does not violate any of the provisions 
of the Federal Constitution. The objections to these 
statutes in most instances are that they violate that 
clause of the 14th amendment which prohibits any state 
"from making or enforcing any law which shall abridge the 
privileges and immunities of citizens of the United 
States." The only difficulty is that it is encumbent upon 
the school board to show, when challenged, at the time such 
separation or segregation is made, that said segregation 
or separation gives that race so segregated accommodations 
end facilities equivalent to those possessed by the 
Caucasian race.*-5 The low is that when equal educational 
opportunities are afforded, end they are substantially the 
same for both races, no one is denied the equal protection 
of the law.16 15 16

15. Burnside v. Douglas School District 33 Ariz. 1,
261 P. 629.

16. Piper v. Big Pine School District, 226 P. 926.
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There is a distinction between privileges and immun
ities growing out of state citizenship and privileges end 
immunities growing out of Federal citizenship. The courts 
point out that the 14th amendment safeguards only those 
privileges and immunities which accrue by virtue of one*s 
being a citizen of the United States.17

Attendance at Special Schools; In 1936, the Supreme 
Court of Iowa held that the Board of Education of that 
state has the authority to establish end maintain an un
graded school for children unable to do the work required 
of pupils of the regular graded schools, and to transfer 
to such special school any child who lacks ability to meet 
the standards of the regular schools; and further, that 
a parent who refuses to send his child to the special un
graded school or to a private school is subject to prose
cution under the state compulsory school attendance low.

Right to Attend a Particular School: Most statutes
provide that pupils may attend schools outside their own 
district upon the approval of the county school superin
tendent or some other official. A board of trustees has 
broad discretion in the matter of assignment of pupils to 
their districts, such as they believe will promote the best 
interest in education, and the courts will not interfere 
unless the board acts arbitrarily and without due regard 19

19. Slaughter iBouse Cases, 83 U. S. 74, 21 L. Ed. 408.
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for the best Interests of the school; and as long as the 
school official acts In good faith, the parents, guard ian , 

and pupil are bound by any classification said official 
chooses to make if it is reasonable and to  the best in
terests of the school.18

May Compel Admission: When the school board of a
school district or regents of a University deny any person 
the equal protection of the law, the courts will compel 

the said board to admit any person, if said person can show 
he is being deprived or denied any r ig h ts  under the state 
or Federal law.

In 1938, the Supreme Court of the Unite States 
granted a writ of mandamus in favor of a colored student 

who had graduated from Lincoln University and wanted to 
study law at the University o f Missouri. Admission was 

denied him. The legislature of M issouri had appropriated  

funds for the payment o f tu it io n  fees for negro students  

of the state to enable them to attend a u n iv e rs ity  in any 

adjacent state, to take courses not offered by Linco ln  

University, a school for negro students. The student de

sired to study law, but Lincoln  University had no law 
school.

The State of Missouri defended on the ground that 
equal opportunities were available in other states of 
which the plaintiff could take advantage. The court in

18.'State v. Ghrist, 222 la. 1069 , 270 N. W. 376.
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granting the writ held that the equal protection clause 
of the 14th amendment was a pledge of the protection of 
equal laws by the states and that no state could be re
lieved from Its obligation to afford such protection by 
what other states may be able to do.^9

Remedies for Unreasonable Rules and Regulations: Where
a student la denied admission to a public school or is ex
pelled from said school because of his refusal to comply 
with unreasonable rules end regulations, he may by mandamus 
compel the school authorities to admit him, or by Injunc
tion before expulsion, he or his parents, or guardians,
may restrain a teacher or school board from enforcing an

20unreasonable rule or regulation.
In Board of Education w. Felder, 116 Ga. 788, 43 

S. E. 56, where the issuance of the writ would be useless 
and of no substantial benefit to the petitioner, or where 
the right to admission is not clearly established, or in 
oases where there is an adequate remedy by an appeal to 
higher school authorities on some disputed questions of 
fact, the application for a writ will be denied by the 
courts.

Wrongful Expulsion: In the case of a teacher, as well 
as members of a school board who wrongfully ordered or 
advised in the expulsion of a pupil to enforce an 19 20

19. State of Missouri ex rel Gains vc ana#a  et al,
305 D. S. 337.

20. State.ex rel Little v. Regents, 55 Kan. 389 , 40 P. 656.
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unreasonable rule and regulation, if it is an unreasonable 
expulsion, both the teacher and the board members will be 
liable to such pupil for damages. And should the teacher 
chastise the pupil in the enforcement of an unreasonable 
rule or regulation, she is guilty of assault and battery 
and is responsible therefore both criminally and civilly.

Damages for Wrongful Expulsion: The child may recover
for injury to his feelings or his standing in the community 
because of such illegal expulsion, and if he spends hie own
money for board and tuition in attending another aohool he

22may recover for same.
False Imprisonment; In an Indiana case the Supreme 

Court held that, in the enforcement of an unreasonable rule 
or regulation, if the teacher detained the pupil she would 
be guilty of false imprisonment. The Court pointed out that 
however mistaken a teacher may be as to the justness or 
propriety of Imposing such a penalty at any particular time, 
it has none of the elements of false imprisonment about it, 
unless it is imposed from wanton, willful, or malicious , * 
motives. In the absence of such motives, such a mistake 
amounts only to an error of judgment in an attempt to en
force discipline in the school, for which mistake an action 
will not lie.23

Illegal Chastisement; For an illegal chastisement of 21 22 23

21. State v. Vanderbilt, 116 Ind. 11, 18 N. E. 266.
22. Morrison v. City of Lawrence, 181 Mass. 127.
23. Fertish v . Michener, 111 Ind. 472, 11 N. E. 605.



a pupil, the pupil may recover for the actual damages sus
tained , such as physical injury and consequent pain and 
suffering, mutilation, disfigurement, mental anguish, and 
the necessary expenses that the child incurred as a result 
therefrom.

For False Imprisonment; For humiliation, indignity or 
disgrace, for Injury to the person or physical suffering, as 
well as injury to the character and reputation, a student 
may recover damages. The child's time belongs to its par
ents , and the parent may recover nominal damages for the loss 
of services, if any, ceased by the illegal detention.24 25

Health: May a school board require a certificate of
vaccination as a condition of admission to the public schools 
in the absence of legislation during an epidemic of some con
tagious disease like smallpox?*^

In the case of Stretch v. Board of Education, et el.,
34 s. D. 169, 147 N. W. 779, the court was asked to declare 
a rule of the Independent School District of Aberdeen,
South Dakota, requiring all students at the beginning of 
the year to obtain and furnish a "Physical Record Card," 
unreasonable and unconstitutional. The oard in question 
was to be filled out on one side by the teacher, the 
other by some licensed physician; the card being used

24. 48 Am." Dec. 622. ...........
25. 93 A. L. R. 1413.
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to furnish a history of contagious disease, the condition 
of the heart, tonsils, teeth, lungs, and skin disease of 
the pupil. The child could have its own physician or that 
of the school examine it at the board's expense.

The appellant objected on the following grounds:
1. That the school board had no implied authority to 

make such a rule;
2. That health matters were vested exclusively in the 

board of health;
3. That it interfered with the constitutional amend

ment that all schools shall be maintained equally for all 
of school age; and

4. That it was unreasonable because the examination 
of the child may result in mental suggestion of diseases; 
end

5. That the constitutional rights of liberty and 
religion were infringed thereby.

The Court in holding the regulation reasonable said:
"Under the regulation complained of, no per

son is excluded from the school except upon his 
own volition. The school board merely seeks to 
learn those things concerning the mental and 
physical condition of the pupil, which they think 
useful and needful in the proper discharge of the 
functions of the school, and especially in the 
proper handling of the individual child. The 
report asked for would cause the exclusion of the 
pupil only when it showed that the child was not 
of school age; that it was not a resident of the 
district; or that it was suffering from some dis
ease rendering it a menace to its associates."



The child need not suffer any indignity or a violation 
of any sacred right by submitting to such physical examina
tion as called for. The apellant did not prove, nor do 
v/e find anything in the report requiring that there be any 
exposure of the person of the child or any manipulation 
of its body such as would shock the sensibilities of the 
most refined person. Here, again, we must not overlook 
the person who makes the examination; the conventionalities 
of our time recognize the absolute propriety of submitting 
one's body to the examination of a physician whenever such 
examination is made for the purpose of gaining information 
concerning one's physical condition. The established cus
toms , conventionalities of the times— are matters to be 
considered in determining the reasonableness of a partic
ular action; therefore, a thing may be reasonable though 
it conflicts with the Individual views of the few. If it 
conforms to that of the many, such examination as the 
report calls for could not subject the child to anything 
not in perfect harmony with the conventions of today, 
could not subject it to indignity, and therefore would be 
reasonable.

As the examinations were required of all the students, 
and the school physician was not the sole judge, in that 
the child could select its own physician, and the examina
tion necessitated no exposure of the person shocking to
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the sensibilities of refined persons, the rule was held 
to be a valid regulation.

With but a few exemptions, statutes generally have 
been upheld, which delegate, either expressly or by gen
eral provisions, the power to administrative bodies to 
prescribe vaccination or other health measures as a con
dition of school attendance.



CHAPTER X

FEES
There is no law authorizing the collection of a 

matriculation fee as a condition of admission to a common 
school department or remaining therein. If the depart
ment is to be operated as a common school, hoe een it re
ceive the benefit of funds which can only be lawfully 
applied to common schools? Where the constitution 
requires the common school system to be free to all the 
children of the state, the parents of said children may 
mandamus the school authorities to admit their children 
to the public schools without payment of a matriculation 
fee, and their right cannot be diminished by any arrange
ment between the board of education and a private school, 
by which the latter agrees to furnish a common school 
education to all the children of the district in return 
for the public money that otherwise would be used in 
maintaining a separate school.

A private school cannot establish a MCommon School 
Department* in a school district, by an arrangement by which 
it gets for such department the benefit of the common 
fund of such district, made in lieu of the establishment 
of a separate common school, and have teachers paid



therefor by the board of education of the county, and
yet claim that such "department” is not subject to

1the laws governing common schools.
Common School Must Be Free: A constitutional provi

sion providing that "the school shall be free to all the 
children of the s t a t e i s  clearly mandatory; but if it 
says "the legislature shall provide as soon as practical 
for a system of free schools," it is merely directory.
The leading case on this particular point is the case of 
Hallen v. Rock Hill, 220 School District, 60 S. C. 41,
38 S. E. 220. In that state the constitution of South 
Carolina of 1868 provided "that the general assembly shall
as soon as practical provide after the adoption of the

-  :

constitution, for a liberal and uniform system of free 
public schools throughout the state." Nevertheless, the 
Rock Hill School District was chartered by a special act 
of the legislature and its trustees given power "to assess 
upon the scholars, as a supplementary tuition fee, such 
sum or suns as may be necessary to meet the expenses of 
the school." .

Later, injunction proceedings were brought to enjoin 
the trustees from collecting said fees. However, the 
Supreme Court said that the petitioners were not entitled 
to the relief sought. In substance the court said: 1

1. Wilson v. Stanford, 133 Go. 483, 66 S. K. 258.
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"The underlying error in the complaint is in 
assuming that the general assembly has inaugurated 
the system of free public schools, contemplated by 
the framers of the constitution of 1868. This sys
tem, as contemplated at that time, was to be lib
eral and uniform throughout the state, and free to 
all the children of the state without regard to race 
or color and all must attend by compulsion."
It is plain that such a system is comprehensive, but 

very expensive, and for some reason our legislatures have 
not adopted it. No doubt the framers of the constitution 
foresaw that the inauguration of such a system would re
quire much time and money expenditures, and this may have 
been the reason for not making the requirements in regard 
thereto mandatory. In a word, the entire scheme was 
speculative and tentative and no one of its requirements 
was to be binding, unless the whole scheme should be 
adopted and appropriate acts passed by the legislature to 
carry the same into execution.2 3

Fees Justified: Fees for light, heat, and water2 are
justified as long as they are reasonable and a pupil may be 
expelled for failure to pay same. While it is unlawful to 
compel students to contribute manual labor for the purpose 
of keeping the school room comfortably heated or lighted, 
the same may be accomplished by the other method.4

In the above mentioned Alabama case, the defendant 
pleaded that the fee was strictly necessary for the purpose

frusler, p. 164.
3. Bryant v. Wisenant, 167 Ala. 325.
4. State v. Board of Education, 65 V/is. 234.



of providing wood and water for the school, and there was 
no other money available for the purchase of these neces
sities. In sustaining this defense, the court held that 
the rule adopted by the school board was reasonable, which 
rule permitted the school trustees to assess and collect 
an incidental fee from each pupil of not less than 35 cents 
nor more than one dollar; provided that children from in
digent families may be excused from paying this fee.

It is manifest that the code relating to public school 
systems of the state contemplates that the tuition shall 
be absolutely free to all minors of the state over the age 
of seven. We think, however, there is a well defined dis
tinction between tuition and a reasonable incidental fee 
for heating and lighting the school room.

The Supreme Court of Wisconsin sustained the board 
of regents of the University of Wisconsin in charging on 
incidental fee of £4.00 from each student for the purpose 
of defraying in part the expense of heating and lighting 
the public rooms at the University. The state law enabled 
students who resided in the state for one year to enter 
the University without paying any fees or tuition.

The payment was contested on the ground that it com- 
palled resident students to pay tuition under the name and 
under the guise of incidental expenses.

The court held, however, that the statutory provision 
against exacting "fees for tuition" did not include or
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reach the Incidental expenses for heating and lighting.
The fee is valid, if the regents were authorized to pass 
such a regulation by law.

The board is a creature of the law, and cannot rise 
above the laws nor be a law unto Itself, in matters outside 
the scope of the powers granted it. It was decided, how
ever, that:

"It is for the Board of Regents to choose 
the means which, in their judgment, are necessary 
or convenient provided only that they are calcu
lated to accomplish the objects sought by the 
charter and within the scope of the general 
powers granted and not in conflict with the 
statute."
The fee was upheld.5
Library Fees: Where a statute provides that "an ad

mission into the University shall be free to all the 
inhabitants of the state," may collection be made of a 
reasonable fee for the wear and tear on its library books?

The Supreme Court of the State of Kansas held in the 
case of State ex rel Little v. Regents, 5b Kan. 289, 40 
P. 656, 29 A. L. R. 378, that the Board of Regents end the 
Chancellor may make all necessary and proper rules and 
regulations for the orderly management and conduct of the 
school, and the protection of its property and the pre
servation of discipline. But the proposition of charging 
a fee as a condition and precedent to the use of the

5. Stateex rel Priest v. Regents of University,
54 Wis. 159.

___



property is another and different claim with which we do 
not agree. If the Regents may collect fees for the use 
o f the property in the l ib r a r y , then nay it not also col
lect fees for the use of the rooms of the buildings or of 
its furniture? Ehy may they not impose fees for w alking  

on the campus or for the payment of instructors? There 
are expenses incurred by the state oa behalf of the stu
dents in connection with every department of the school.
If they may collect for one thing, it is not apparent why 
they may not collect in  another.

The library is provided for permanent use. Each vol
ume with proper care may be used by a great number of 
students for a long tern of years. The library as a whole 
is subject to wear and tear but only in the manner as 
furniture and other properties furnished by the state.
The buildings, furniture, library, and apparatus, as well 
as the service of the faculty, are furnished by the state 
and paid for by the same. These we hold under the pro
visions of the statute quoted, are free to all residents 
of the state who are entitled to admission to the Univer
sity.

Matriculation Fee: A matriculation fee is essentially
a tuition fee and cannot be charged by a school district 
where either the constitution or the statutes require the 
maintenance of a free school system.® In the above case, 6
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6. Wilson v. Stanford, 153 Ga. 483'.



the school funds were exhausted, but in order to keep the
' ■ : ;school open for a period of nine months, it vzas decided to 

charge a matriculation fee of three dollars. In the opin
ion of the court, the school continued to be a free school. 
The school authorities had no right to require a matricula
tion fee in violation of a constitutional provision that 
requires the schools to be free.

In Alabama, a writ of mandamus was issued requiring 
a board of education to readmit a pupil who had been ex
cluded from school for refusing to pay a monthly fee re
quired of all students in attendance. A part of the Income 
from the fee was to be used in paying teachers1 salaries 
end in extending the school term. The court said:

"Of course, a rule fixing a reasonable in
cidental fee and requiring it to be paid on the 
first day of each month will be upheld by the 
court. This discretion as to the incidental 
fees which is lodged in school boards, must be 
reasonably exercised, and a school board will 
not be permitted to exact tuition from a pupil 
of a public school under the guise of a mere 
incidental fee."?
The general rule is that under such a constitutional 

or legislative provision as above referred to, the board 
is limited in charging incidental fees to such items as 
beat, water, lights, and such necessary supplies as 
brooms and pails.7 8

7. Robertson v. Oliver, 189 A la.8%, 66 so. 046
8. Bryant v. Wlsenant, 167 Ala. 325.



Fees for Y. M. C. A.: Under a statute which provides
that no money or property shall ever he appropriated, 
applied, donated, or used, directly or indirectly, for the 
use, benefit, or support of any sect, church, denomination, 
or system of religion, or for the use, benefit, or support 
of any priest, teacher, preacher, or other religious dig
nitary, or sectarian institution as such, a fee may not be 
collected for membership in such organization.

The leading case on this point is the ease of Goanell 
v. Gray, 35 Okla. 591, 127 P. 417. The Agricultural and 
Mechanical College of the State of Oklahoma in 1912 
adopted a rule charging students a fee of §5.00 per term; 
$2.50 of which was to be set aside and devoted to the sup
port of the Y.M.C.A. and Y.W.C.A., students’ literary 
societies, the college paper, the athletic association, 
and similar student enterprises. The plaintiff being 
denied admission because of a refusal to pay this fee, 
she sought to compel by injunction the school author
ities to admit her and other students similarly situated.

The court denied the college the power to exact fees 
from students for the support of the Y.M.C.A. and the 
Y.W.C.A., and remarked that:

"It is obvious that the college would not be 
permitted to use funds appropriated by the state 
for the purpose of maintaining a system of reli
gion. If the legislature is powerless to ap
propriate a fund for the purpose of maintaining 
such association, or to authorize the said board 
to use said funds for such purpose, it follows 
that it is not within its power to authorize



said board to require a fee to be paid by said 
students os a condition precedent to entrance, 
to be used in such a way by the said board for 
said purposes."
Fees for College Athletics: Do the regents of a state

college or university have the authority to require a de
posit for the support of athletics in the sehool? In the 
ease of Connell v. Gray, supra, decided in 1918, in an 
unanimous opinion by the Supreme Court written by Justice 
Williams, said state institutions may not aharge and col
lect as a condition precedent to entrance in said insti
tutions such a fee. The statute la question provided that:

"All males and females, who are citizens of 
the state, and who are between the ages of 12 
and 30 years are entitled to be admitted to all 
the privileges of the institution.”
A reasonable sum may be required to be deposited by 

each student as a condition precedent to entrance, to be 
held as earnest money for all negligent breakage or damage 
to the property of said institution to be refunded at the 
end of the term or session, provided it is not consumed 
by breakage or damage to the property of the institution 
by such student. A board may require a uniform and re
quire it to be worn by the students, and provide that said 
uniform shall be provided by the student prior to entrance, 
or that a reasonable deposit be made to purchase same, and 
such a rule will be upheld by the courts.

If there is no fund appropriated for the replacing 
of broken vessels or apparatus in the laboratory, or for
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the support of the gymnasium or the athletic association, 
or for the publication of the college magazine, or for the 
repair of the musical instruments and the typewriting 
machines, then, as to such students in those courses of 
study and training who use the laboratory or the gymnasium 
or the magazine, or participate in the athletic association, 
within their college course, a reasonable incidental fee 
may be required after admission. The uniform requirement 
and breakage fee may be reasonable and necessary and con
ducive to the carrying out of purposes of the institutions 
however, in the event the student has supplied himself 
with such uniform, then there is no necessity for a de
posit on such uniform.

. ' ■ - ' - ' ■ - ..

This decision only goes so far os covering the en
trance requirement, not to any reasonable rule and regula
tion after entrance in the institution.9

Municipal Universities; Municipal universities are 
sometimes required to admit residents of the city free of 
tuition, while charging fees to all other applicants. In 
the case of State of Ohio ex rel. Kaplan v. Kuhn et al, 80 
(ILP.j 197, 110 0. D. (N.P.) 521, (1901), the question of 
what constitutes residence in this instance was litigated.
A student, twenty-six years old, had been bom  in Germany, 
but had come to Buffalo, New York with his family at the 
age of twelve. At the age of nineteen he had come to

9. State ex rel Stollord v. White, 82 Ind. 278.
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Cinolnnati where he attended a public high school free of 
tuition, for three years and was graduated from it, where
upon he entered the University of Cincinnati. He had voted 
at three elections held annually in Cincinnati, was entire
ly self-supporting, and did not expect to leave the city 
unless he received a call to serve as a Jewish Rabbi in 
some parish. He was adjudged a citizen of Cincinnati and 
therefore entitled to free tuition.

State Universities: In the case of Bryan v. Regents
of the University of California, 188 Cal. 559, 20b P. 1071, 
(1922), the legislature of the state lays discrimination 
in favor of its "bona fide" residents of the state by re
quiring higher admission and tuition fees from non-residents 
who became students in the higher educational institutions 
of the state under their control.

As a rule, non-resident* s fees are generally charged 
by state institutions and the legality of such fees is 
seldom questioned.

In the above entitled case, the regents of the Univer
sity of California prescribed a $75.00 admission fee for 
non-residents which was held not to be unreasonable.

Litchman et al v. Shannon et al, Board of Regents of 
the University of Washington et al, 1916, was a case in 
which a tuition fee was charged for a building fund,10 
while students at the state college were taught free,

ISO

i#-

10. 155 P. 783
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it being contested as unreasonable and unconstitutional, 
in that the uniformity requirement of school systems wo® 
violated. The court in an opinion by Judge Holcomb, held 
that the University of Washington may charge a tuition fee 
while the students at the state college are taught free 
and that such fee as charged by the University of Washing
ton did not violate the uniformity requirement® of the 
school system. The legislature of 1915 passed an act en
titled:

"An act for the support of the University 
of Washington and relating to the erection end 
equipment of two buildings at the University; 
making and creating a building fund."
The act provides that this University shall charge

each student an entrance fee of $10.00 per semester, and
a tuition fee of $10.00 per semester, or §20.00 per annua*
This money is to be set aside in the state treasury in a
fund called the "University of Washington Building Fund"
for the purpose of constructing two buildings. The suit,
in form, was an action for injunction to restrain the
University authorities from carrying out the provisions
of the act heretofore mentioned. The legal proposition
of this case involved the constitutional check of the
legislature to require students at the University to pay
matriculation or tuition fees.



CHAPTER XI

TORT LIABILITY
With the exception of the State of New York, the law 

is well settled that a school district is not, in the ab
sence of a statutory provision, subject to liability for 
injury suffered by pupils or others during their atten
dance in school.

Some courts hold that school districts are merely 
agencies of the state; that they are involuntary corpora
tions organized not for the purpoefc of profit and gain but 
solely for the public benefit. They merely exercise public 
function for public good, for which they receive no private 
or corporate benefit; consequently, unless a statute im
poses a liability for the negligence of their officers, 
agents, or employees, the district is not liable.1

The above exemption does not, however, apply to 
teachers, bus drivers, Janitors, and other employees.
They are always liable for their torts, and in moat actions 
against the school district, the party actually committing 
the tort is joined as a party defendant, and in cases where 
the district cannot be held, the one who actually committed

I. Maricopa County v. Rivera, 245 P . 609, S) Ariz. 1.
Compare with Ferris v. Board of Education, 191 Mich.
339, 158 N. W. 23.
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the tort may be sued alone.2
The Hew York Rule: The ©©arts of the State of Hew

York do not follow the common law rule of non-llablllty, 
and It Is the only state In the union that departed from 
the harsh rule of law: "The king can do no wrong," or that
such corporations have no funds out of which damages can be 
paid. Nor have they any power, express or Implied, to 
raise funds for such a purpose, by taxation, or otherwise.
Or that the relation of master and servant does not exist 
between a municipality and the agents it appoints or em
ploys In the execution of its governmental powers.3 Some 
courts hold the exemption Is justified on the ground that 
school districts are "voluntary corporations, not organized 
for profit or gain, but solely for the public benefit."4

Trust Fund Theory: The Maryland court held in the case
of State v. Board of Commissioners, 94 Md. 554, 51 A. 289, 
that school funds are trust funds set apart for the sole 
purpose of maintaining schools, and, like funds for chari
table purposes, they cannot be diverted from the use imposed 
on them. In the Cochran ease, the Supreme Court said:

"Another equally good reason why the board of 
education cannot be required to respond in damages 
to an action of the character of the one at bar is 
that the nature of the funds intrusted to its care
and distribution are collected from the public to

2. Woodman v. Hemet Union High School, 156 Cal. App. 644.
5. Redfield v. School District No. 5, 48 Wash. 85,

92 P. 770.
4. Cochran v Wilson, 287 Mo. 210, 229 S. W. 1050.
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be held In trust by boards of education for a 
specific purpose. That purpose is education.
An attempt, therefor, to otherwise apply or 
expend these funds is without legislative sanc
tion, and finds no favor with the courts.n
Cases in which hospitals have been held exempt from 

actions for damages for negligence on account of their 
character as charitable institutions may not inappropriate
ly be cited in this connection * * *. If it is against 
public policy as ruled in the foregoing cases to divert 
charitable funds, so called, from other then the purpose 
for which they were collected, how much stronger is the 
case where the funds are the fruit of taxation, belonging 
to the people, and are to be used for the beneficent pur
pose of the free education of children. The reasoning be
hind this decision holds that school districts are not 
responsible for injuries resulting from the negligence of 
its employees. Said Chief Justice Gordon:

"To make school districts responsible for the 
misfeasance of their officers would in many cases 
prove injurious, if not destructive, to the pub
lic welfare. A weak and poor district is saddled 
with a heavy bill of damages; in this case, for 
instance, because a child bad been burned through 
the negligence of the janitor; in another, perhaps 
because there has been no fire and a pupil*s 
limbs have been frozen, or because the house was 
open and it has caught cold; it has been maltreated 
by the teacher; or has contracted spinal disease 
because of improper seats, etc., and as a conse
quence , the school must be closed, and the ordi
nary taxation, perhaps for years, together with 
the state appropriation must be applied to the 
payment of the bill.

"The rule heretofore has been that Individ
ual advantage must give way to public welfare;



but the proposition of the plaintiff must give way 
to public welfare— the individual grievance being 
to override the public good— to make the public 
funds the primary source of individual compensa
tion. A child has been injured by the negligence 
of the school janitor; therefore, stop the schools 
and appropriate the money of the state and dis
trict for the purpose of compensating the child 
and its parents. This is certainly running the 
idea of individual compensation to the last degree 
of absurdity; it is an attempt to open a new field 
for this kind of litigation, profitable indeed to 
the individual, but ruinous to the public; hence 
one that we are not disposed to encourage.”5
The New York decisions in holding school districts 

liable as a rule of law and without statutory authority 
applies only to district officers and not to district ser
vants or employees, which is, in effect, that the district 
is liable for its own torts but not the negligent acts of 
its servants or employees.5 6

California Statute: California has three Code Sections
which allow recovery against school districts, one of which 
makes school districts liable for injury to pupils, arising 
through the negligence of the district, its officers, or 
employees; the second section provides that any public 
agency shall be liable in damages for any injury from dan
gerous or defective conditions of public property; the 
third section makes the district liable for injuries or 
damages caused through the negligent operation of a motor 
vehicle owned by the district. But before a case against

5. #ord v. School District of Kendall Borough, 121
Pa. 543, 15 A. 812.

6. Jaked v. Board of Education, 198 App. Div. N. Y. 113.



the district may be filed, the injured person must present 
his claim to the cleric of the school district, and a fail
ure to do this will defeat recovery. In the case of Phil
lips v. Huntington Beach Elementary School District et al, 
decided by the California court in 1937,7 the plaintiff 
gave as his excuse for not presenting his claim, that he 
checked the school board minutes and found that no clerk 
had been elected on the first Saturday of May for the past 
five years as required by law, and that no clerk had been 
appointed. The plaintiff here had taken a verified claim 
to the school office, the woman secretary at the time being 
out of the office, he placed it on e desk in the said of
fice under a paper weight, but the plaintiff failed to 
prove that the secretary ever saw the claim. The court 
found against the plaintiff in that he was not excused 
from presenting his claim if there was even a de facto 
clerk, especially when the defendant showed that there was 
a woman secretary on duty at the time he claimed he left 
the claim in the office.

Oregon Statute: Oregon has a statute which provides
that a school district may sue or be sued and an action may 
be maintained against a school district for an injury to the 
rights of the plaintiff arising from some act or omission of 
the district. However, the Supreme Court of said state in the

7. 66 P. 2d 657.

156
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case of Antin v. Union High School District Ho. 2 of 
Clatsop County et al8 in an opinion written by Justice Rand 
where plaintiff's intestate sustained injuries, causing 
death, from the explosion of a pneumatic water tank which 
had been negligently installed on the school premises and 
was being operated for purposes of supplying water to the 
school, held the school district not liable under the above 
mentioned statute. Said Justice Hand:

“If there was no controlling decision upon this 
question, we would be inclined by the opinion of the 
writer, to hold that the legislature intended by 
the enactment of these two sections to make such a 
school district liable for the consequences of its 
own wrongful and negligent acts, although not liable 
for the misfeasance or nonfeasance of its officers 
or agents; and such was the effect of the holding in 
McCella v. Multnomah County,9 when the statute was 
then in force.*
Now Section 358, Oregon Laws, embraced not only incor

porated towns, school districts and other public corpora
tions of like charactert but also counties. But this 
statute has been too often construed by the court, and held 
not to include within its purview an injury arising from 
some public or governmental act of a public corporation, 
to be now open to question in respect to the non-liability 
of a public corporation for an injury arising from the 
performance of public or government acts.

The court held further that where a municipal 8 9

8. 280 P. 664.
9. 3 Or. 424.
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corporation, such as a city or town, exercises private or 
proprietary functions either for emolument or gain, or for 
the peculiar benefit of the people in the locality, and 
that, while it is so engaged in the exercise of its cor
porate or private function, the municipality is answerable 
in damages for the negligence of its officers, agents, or 
employees; but that it is not answerable while engaged in 
the discharge of public duties imposed for the benefit of 
the state at large. While acting in the exercise of its 
private or proprietary functions, the officers and em
ployees of the municipality act as an agent of the munici
pality and for their acts the municipality is answerable 
under the doctrine of respondent superior; but while acting 
in the performance of its governmental function the munici
pality is not liable, either for its own, or their negli
gent acts or omissions.

It is said, however, that official duties are of two 
classes, ministerial and mandatory, or discretionary and 
judicial, and that the immunity of a municipality does not 
exist if the act complained of was done in the performance 
of a ministerial duty, without regard to, or the exercise 
of, one's own Judgment upon the propriety of the act being 
done, while discretionary or judicial duties are "such as 
necessarily require the exercise of reason in the adoption 
of means to an end" , and the discretion in determining how 
or whether the act shall be done or the course pursued,



139

and that ministerial duties may be delegated, while those 
involving the exercise of discretion in the public will, 
may not.10

Washington Statute: The Washington Courts in consi
dering a similar statute held that when the legislature 
enacted a statute permitting actions to be brought against 
a county or other public corporation for injury to the 
rights of the plaintiff arising from some act of or omis
sion of the corporation, indicated that the governmental 
intention was to change the common law rule of non-liabil
ity, and impose liability on districts for their torts.H 
However, the Washington statute was later changed and it 
now exempts school districts from liability for acts or 
omissions of district officers, agents, or employees re
lating to parks, play grounds, field houses, athletic 
equipment or apparatus, or manual training equipment; 
otherwise districts remain liable under the provisions 
of the general statute.

Wisconsin Statute: Wisconsin has a statute requir
ing in substance that any public building shall be so 
constructed and maintained as to render it safe, defin
ing the word "safe* or "safety* to mean such freedom 
from danger to the life, health, safety, or welfare 
of employees, or the public, or "frequenters" as the nature 10 11

10. 43 c. J. 713. Compare: Ward v. School District ho. 18
of Tillamook County, 73 P. 2d 379.

11. Howard v. Tacoma School District Mo. 10, Pierce County,
88 Wash. 167.
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of the employment, place of said employment, or public 
building will reasonably permit. The met further defines 
the word "frequenter* to mean any person other than an em
ployee who may go in or be in a place of employment or 
public building under the circumstances which would not 
render him a trespasser.

The Supreme Court of the State of Wisconsin in 1957 
held the city of Milwaukee liable for its negligence in 
failing to keep a corridor of a school building properly 
lighted os a result of which the plaintiff in said ease 
was injured while passing through said corridor where she 
had a legal right to be. The court held that by the above 
statute, the legislature had intended to abrogate the well- 
established common law rule, and had intended that the 
"safe place" law should apply to cities and school dis
tricts.^-2

Nuisance: The district is, however, liable for a
trespass upon private property, committed in the improper 
exercise of its lawful functions and for injuries resulting 
from trespass and where its acts or omissions result in 
the creation of a nuisance to persons suffering special 
damages therefrom.12 13

There are only a few cases which have permitted re
covery on the nuisance theory which indicates that the

12. 876 tils. 92, 275 li.V/. 922, ll4 A.L.R. 420.
13. Ferris v. Detroit Board of Education, 122 Mich. 315.
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courts are not disposed to depart from the non-liability 
doctrine so firmly established in our judicial system.

Torts , Governmental Agency: The case of Zoeller v.
State Board of A g r i c u l t u r e h e l d  even though a fee was 
charged to gain admission to the state fair grounds, that 
fact alone does not establish that the fair is a private 
enterprise and not a governmental function. The teat 
ordinarily applied to determine whether an institution 
conducted by the state is for a private purpose or one 
performing a governmental function is whether or not taxes 
can be levied for its support, and whether or not property 
owned and used by it is exempt from taxation.^

14. 173 S. W. 1142.
15. Norman v. Board of Managers, 93 Ky. 537, 20 S. W. 901.

18 L. R. A. 556.
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