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ABSTRACT 

The way in which land is understood and perceived among American Indians and 

non-Indians is the cause for vast cultural misunderstandings and divisions between the 

two groups. For American Indian communities, attachments to place are at the core of 

religious practices, therefore intrinsically linking the importance of one to the other. This 

thesis attempts to better understand the way in which American Indians maintain 

connections to sacred sites, the challenges of access to those sites, and how their 

conceptualizations differ from Western models of value. This thesis examines the ability 

of federal policies, cases, legislative processes, and legal frameworks to protect American 

Indian sacred sites when the cultural context in which this protection is afforded has 

undeniable discrepancies to American Indian beliefs. 
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INTRODUCTION 

This examination of the conceptualization of sacred places within the framework 

of two worldviews provides the basis for a critical review of cases and legislation 

involving the protection- or lack thereof, of geographical places of cultural and religious 

importance to Native Americans. Sacred sites contribute to community and cultural 

vitality but are hardly acknowledged as such. The challenge of attempting to maintain 

spiritual practice in a contemporary era is complicated by the destruction of that which is 

needed for ceremonial practice. When lack of understanding is coupled with inefficient 

governmental practices, it is easy to disregard the significance of places and overlook the 

communities who rely upon them for cultural continuity. 

Of particular importance to the understanding of sacred place are the undeniable 

attachments they have to religious beliefs. It is impossible to discuss the sacred nature of 

place without acknowledging the religious connotations that come with it. Furthermore, 

land-based religious beliefs are heavily influenced and affected by the quality and 

conditions of sacred sites, which are an essential element in the practice of their religions. 

The purpose of this research is to identify specific areas in which American 

Indian sacred sites- essential aspects of Indian religious practices- are undermined by 

federal, state, and local policies as well as by private enterprises. Through the 

examination of specific cases, federal policies, judicial precedents and legislative 

attempts at protecting religious liberty, the need to help non-Indians understand Indian 

conceptualizations of land and how it intricately relates to religion and culture will 
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become apparent. Practical considerations to strengthen federal Indian law, which will in 

turn protect Indian sacred sites in the face of other conflicting values and claims, will be 

explored and discussed.  

 

ROADMAP TO CHAPTERS 

 Chapter 1 addresses the question of “what is sacred?” and how this determination 

is defined within the context of place. A brief examination of some of the most basic 

attributes of what makes geographical places sacred provides a context for 

comprehending and analyzing American Indian cases involving claims to place and 

religious practices. 

Chapter 2 briefly looks at two different ways in which sacred places are 

conceptualized. The American Indian perspective highlights some of the most commonly 

shared beliefs about the nature of place, while the Western perspective examines the role 

the emergence of tourism played in creating a conceptualization of land and sacred place. 

A comparison of perspectives concludes the chapter. 

 Chapter 3 provides a general overview of the foundations of Federal Indian law 

by looking at significant documents, doctrines, and cases and the implications they have 

on contemporary Indian law and the relationship between Indians and the federal 

government. The Indian judicial system, Indian affairs, and any potential procedural or 

institutional changes can only be understood in a historical context. Therefore, the 

Doctrine of Discovery, the Marshall Trilogy and the Trust Doctrine are given special 
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attention because of their enduring relevance to not only Indian law, but to the lives of 

Indian people and the places they call sacred. 

 Chapter 4 details three specific cases involving the protection of American Indian 

sacred sites: Lyng v. Northwest Indian Cemetery Association, which is perhaps one of the 

most important legal cases involving the protection of American Indian sacred sites. 

Three northern California tribes attempted to protect their traditional religious practices 

when the United States Forest Service authorized construction of a road that went 

through sacred areas. Tribes of the southwest filed suit against the Snowbowl Ski Resort 

after it received approval to produce artificial snow atop a religiously significant peak of 

the San Francisco Peaks in Navajo Nation v. United States Forest Service.  Finally, the 

case of Dzil Nchaa Si’an or Mount Graham outlines the failure of legislation and its 

processes to protect an Apache sacred mountain from the construction and expansion of 

the Mount Graham International Observatory. 

 The concluding chapter analyzes some of the pervading questions that emerge 

within the context of protecting American Indian sacred sites and religious freedom in the 

United States. Potential and promising approaches for reforming the law to better protect 

American Indian rights are outlined and considered. These different approaches show that 

in spite of the historical challenges and legal defeats, tribes are entering a more favorable 

era in 2011 for safeguarding their rights and finding support in many forms and on many 

fronts. 
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KEY TERMS 

 The terms “American Indian”,” Native American”, “Indian”,” Indigenous”, and 

“Native” are used interchangeably to refer to the people of indigenous ancestry in present 

day United States. These terms are used as a general multi-Indigenous descriptor, but 

where appropriate, specific tribal names are used. The terms Western, American, and 

Euro-American denote both peoples and cultures of non-Indigenous descent to what is 

now known as the American continent.  
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CHAPTER 1: WHAT IS SACRED? 

Human beings everywhere develop attachments to place. In different cultures all 

over the world, particular places are considered to be holy or sacred. But what makes 

such places sacred? How is sacred defined and determined? What attracts people to 

places they perceive to be endowed with sacred and spiritual importance?  

Sacred sites can be defined as areas of religious significance to a group of people 

(Welch, Riley, Nixon 2009, 29). The sentiments, historical and practical purposes 

imposed on places give them their meaning. These places exert a powerful hold on the 

spiritual sensibilities. Because the spiritual aspects of the sacred are complex, places of 

importance to some may seem marginal to others. Understanding the complexity of belief 

systems is central to understanding societies built upon those spiritual foundations. This 

ultimately allows one to understand what and why something would be considered 

sacred.  

The enduring identity of a sacred place lies in the stories it bears and the power 

they exert on the people who repeat them (Lane 2002, ix). The role of those telling the 

stories of these places is vital to grasping and understanding the power they exert over the 

spiritual and cultural imagination. When one “belongs” to a place, there is a deep-rooted 

sense of comfort and certainty (Cordova 2008) as well as a strong sense of self (Basso 

1996). Within the context of a multi-cultural America, sacred sites have become a 

battleground of conflicting claims based on a multitude of cultural voices. Nowhere is the 
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cultural divide between Indians and non-Indians so substantial as the way in which the 

land is perceived (Echo-Hawk 2010, 325).  

 The concept of sacred space is discussed in the context of a multi-cultural and 

multi-spiritual society (America) and thus, can only be approached and understood within 

a multi-cultural framework. The two separate spiritual paradigms through which sacred 

space is examined in this work are Judeo-Christian traditions and Native spiritual 

practices. Given the vast number of tribal communities- each of which maintain their own 

complex and unique belief systems, it is impossible and imprudent to assert that the 

generalized concept of Native spiritual practices is all encompassing. Nonetheless, the 

use of such a generalization provides a broad understanding of some of the most common 

and shared spiritual values and practices among different tribal communities. As Cajete 

(1994, 42) explains, “a shared set of structures and tools for learning about spirit was 

used in similar ways by different tribes.”  

How are sacred places influenced by history and a society’s ever changing 

understanding of the past? Geopiety is the term John K. Wright uses to describe the 

emotional bonds between the earth and humans (Lane 2002, 6). This involves reciprocity 

between person and place- one is nurtured by the natural environment and consequently 

reveres and respects that place. The attachment we often feel for particular places is 

called topophilia by cultural geographer Yi-Fu Tuan (Lane 2002, 6). However, a more 

general understanding of what can be deemed sacred are entities that are worthy of 

worship, respect, religious veneration, and has religious purpose. That which is sacred 
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moves beyond profane aspects of reality into a dimension of mythic transformation. 

Therefore, it is inevitable that the sacred have religious and spiritual attachments. 

Because of the intertwining of the sacred and religion, establishing a frame of 

reference for discussing religious ideas and practices is necessary to understand the 

complex structures that make up the phenomena.  

“Religion, then consists of a people’s conception of, and relations with, the source 
of life. Such a definition presumes that religion is a shared complex, a tradition 
that is passed down by a people. It includes beliefs about that which is considered 
necessary for life to continue, that upon which human and other forms of life 
depend for persistence. It also includes the means by which people attempt to 
make contact with and understand the sources of their life, including ritualized 
means. These sources of life may be spiritual (souls, gods), or they may be 
material (the world of nature, the human community, including the dead). (Vecsey 
1991, 13). 

 
Regardless of the diversity of religious practices found throughout the world, 

there is a common human theme of seeking close spiritual contact at sacred geographical 

places (Echo-Hawk 2010, 329). The ability to worship at particular religious sites is an 

essential attribute of religion itself (Echo-Hawk 2010, 329). Many historical religions are 

attached to place, but none are embedded in place to the extent that tribal religions are 

(Smith 1991, 371). When freedom of religion is discussed within the context of 

traditional Indian spiritual practices, the most fundamental and most overlooked issue is 

the relationship between the natural world and the practitioner (Trope 1991, 53).   
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CHAPTER 2: CONCEPTIONS OF SPACE 

American Indian Sacred Places 
 

The Holy People lived here in the beginning. 
They built the first hooghan, made the first weapons, 

sang the first songs and made first prayers. 
Dine language, ceremonies, 

history, and beliefs began here. 
This is where we began.  

                                                            -Luci Tapahonso, A Radiant Curve 
 

 It is impossible to talk about Indians and place without acknowledging the fact 

that millions of acres of land have been removed- and more often than not, forcibly taken 

from Indian control and transferred to American society. Native territories have been 

reduced to about 4% of their original land base with more than 75% of their sacred sites 

removed from the jurisdiction and care of the Native communities to which they pertain 

(LaDuke 2005, 14). What then does it mean to have traditional sites off Indian 

reservations and lands and not under the jurisdiction of tribes? 

With the massive amounts of Indian title to land lost, most places of sacred 

importance are located outside of the territorial boundaries of the tribe (Gulliford 2000, 

3). Direct interaction with the natural world forms the context for integrating 

understandings, knowledge, and practices that connect tribes to their place. This could 

also be described as an establishment of relationship to land. A particular group of people 

were placed on a specific terrain by the Creator with the responsibility of caring for it in a 

respectful manner (Cordova 2008). For American Indian people, ties to place began with 

origin stories that often define the very nature and existence of a tribe. All tribal 
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communities have stories that anchor them to place, and those places evoke layers of 

sacred and historical narratives (Basso 1996, Cordova 2008, Cajete 1994, Deloria 2003). 

The context within which Native American religious expression is found and 

understood is that of a living universe. The relationship of particular geographical 

locations to the practice of religion shows that inseparable ties to specific landscapes are 

a fundamental aspect of traditional Native American religions (Trope 1991, 53). While 

western religions heavily rely upon theological doctrines, tribal religions are centered 

around the performance of ceremonies and rituals at specific locations (Trope 1991, 53). 

Substitutions do not exist for the locality of where these practices are performed, as many 

of the sites are the exact locations of tribal creation stories or histories that figure 

prominently in traditional religion (Cajete 1994, Cordova 2008, Trope 1991). The 

continuity of spiritual beliefs and traditional religious values are maintained in the natural 

world, passed through generations. Native spiritual traditions are a process rather than an 

intellectual structure- it is a lifelong journey based on the way individuals subjectively 

experience a communal life (Cajete 1994). That communal life includes not only humans 

but plant life, animal life, the elements and spirits. There are no doctrines to uphold, only 

a way of life to be experienced. 

One way in which Indian beliefs are manifested is through linguistic structures 

(Vecsey 1991, 12). By understanding the structure of language, we can grasp the 

structure of a culture, a worldview, and the inseparability of words and people. Language 

carries with it a human experience imbued with meaning and social, ceremonial, and 

spatial value (Basso 1996). Through the use of language, an affirmation of tribal culture, 
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traditions, religious practices, and protocols can be established. Language emerges as a 

powerful vehicle of thought and a crucial instrument for accomplishing social interaction. 

It is an indispensible way of knowing the world, extracting meaning and behaving 

accordingly. The interpretation and appreciation of social and cultural systems can begin 

when language is understood as being at the center of life.  

Many times, traditional Indian religions allow for a diversity of beliefs, and even 

practices within a single community (Vecsey 1991, 12). In any one community, there can 

exist a variety of religious orientations. Part of this diversity can be attributed to the fact 

that beliefs are generally not systematized into a particular theology, thus permitting 

specialized knowledge and varying testimonies about religious phenomena. However, 

like all religions, they have changed over time and continue to change and adapt to 

people’s needs and circumstances. Religious quarrels were rare from intertribal 

interactions because there was an understanding that every tribe had a unique spiritual 

relationship with the world (Deloria 2006, xxiii). 

Certain Indian concepts and values differ greatly from Western traditions. The 

concept of time as understood in Native perceptions, is not measured linearly in centuries 

and decades (Gulliford 2000, 2). Instead it is unbounded and unlimited, allowing for 

sacred landscapes of ancient times to hold the same amount of holiness today as when the 

spirits created it (Gulliford 2000, 2). Dinetah exemplifies this concept- it is the place 

where the Holy People resided after their emergence into the present world of the Navajo, 

which today consists of the four corners of Arizona, New Mexico, Utah and Colorado 

(Schwarz 1997, Tapahonso 2008, Nabokov 2006). 
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Indian communities cannot be narrowly defined as tracts of land within specific 

boundaries. It is the people, culture and way of life that make up those communities- 

none of which can be confined to or determined by territorial limits. Instead, it is the 

reciprocal relationship between the people and the landscape that gives meaning to both.  

All people throughout history, in all parts of the globe, have in their own way 

described the world. This can be called their “worldview.” As Cordova explains, this 

“story” that explains the world and how it came into being consists of three basic items: 

“a description of the world, a description of what it is to be human in that world, and a 

description of the role of humans in that world” (Cordova 2007, 61). Within this 

framework of explanations, a consistency regarding the description of humans and the 

world will appear. Additionally, the human’s role will also be consistent with human 

capacity in that world. All will be based on the experiences and observations of that 

group. 

The core of American Indian “education” consists of a journey in which one 

learns to be fully human (Cajete 1994, 43). We see an example of this in the Navajo First 

Laugh ceremony. Before an infant displays their first genuine expression of emotion 

through laughter, they are considered to live in the world of the Diyin Dinee or Holy 

People (Tapahonso 2008, 7). The baby’s first laugh is an indication of them moving away 

from the realm of the Holy People and the commencement of their participation in the 

“human family network” (Tapahonso 2008, 7, Schwarz 1997, 142). The initiation of the 

child’s emotional life is anchored into his or her social landscape (Schwarz 1997b, 142). 
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In order to attain full Navajo personhood, a child must be assisted in the ongoing 

construction of the human body (Schwarz 1997b 114). Puberty ceremonies for both 

young men and women are a response to the changes in a boy’s voice and the 

commencement of a girl’s menstruation. The male’s puberty ceremony derives from and 

is connected to the adventures and obstacles encountered by Changing Woman’s twin 

sons, Monster Slayer and Born For Water, when they reached puberty (Schwarz 1997b, 

157). The female puberty ceremony- Kinaalda, was first conducted in the world of the 

Holy People for Changing Woman (Shwarz 1997b, 173). Both puberty ceremonies mark 

the beginning of a young Navajo’s path to manhood or womanhood, which take several 

more years to complete. 

  

Western Conceptions of Space 

What is it about the expansiveness of American space that has captured the minds 

and imaginations of Euro-Americans? The Americas have always been a collection of 

places inhabited, understood, storied and named by Native people. When Europeans 

arrived in the “New World” they encountered Native people moving about in familiar 

and well established places. However, this did not prevent Europeans from declaring the 

continent as an empty wilderness, deficient of names and stories, places and people. The 

shaping of the Americas involved and was defined by the claiming, translating, erasing 

and renaming of already established American Indian places (Kennedy 2008, 142).  

Having come from Europe- not originating in the Americas and hence being 

devoid of cultural tradition rooted in the new world, new Americans had to create a sense 
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of identity and culture for themselves that was at a standard comparable to European 

culture yet at the same time distinctly their own (Sears 1989 ). By Western historical 

standards, America was a new country in search of an identity. Consequently, when 

establishing a national culture in the nineteenth century, Americans sought an identity in 

relation to the land they had settled. This would become the basis of culture.  

The development of this new American culture, although initiated by the 

“conquest of America,” was not entirely based upon land acquisition. As Williams (2005) 

explains, a paradigm of “savage humanity” was formed in the European racial 

consciousness based on colonial encounters with Indians. This defined the racial precepts 

of the Western imagination, placing Indians at the bottom of the stages of civilization and 

Europeans at the top (Williams 2005, 34). European perceptions of Indians as primitive, 

anarchistic, uncultured and eventually noble and vanishing, helped organize the West’s 

will for empirical expansion in America. It was this “language of Indian savagery [that] 

help[ed] to constitute not only the Indian’s immutable savage fate but white America’s 

justificatory discourses of manifest destiny and national identity as well” (Williams 2005, 

35). These stereotyped and romanticized images of Indians have thus played a significant 

role in the creation of an American identity and culture: 

The organizing racial imagery of the Indian as savage constitutes such an integral 
part of our historical and cultural heritage that it crowds out all other ways of 
thinking and talking about Indians… In the sense that the American racial 
imagination begins its processes of formation in its colonial encounter with the 
American Indian, the idea of the Indian as incommensurable savage ultimately 
serves to affirm an alien, radically fabricated form of otherness opposed to 
Western civilization. (Williams 2005, 39). 
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Romanticism is another distinctive type of racism that was formed during the 

colonial era and is a “highly developed, deeply ideological system of racism toward 

Indians that encompasses language, culture and history” (Smith 2009, 17). Through its 

measurement of Indians by European values, history has created a vocabulary to 

distinguish Indians as the “other” while exoticizing their identity. This racial fantasy 

depicts Indians- because of their inherent and inferior “otherness”, as naturally opposed 

to the advance of the white man. The appropriation of Indian culture through the use of 

myth-made stereotypes has over-generalized Indians into a flawed identifiable category 

(savage paradigm), consequently avoiding the many complex and distinct societies 

existent. This has affirmed a set of racial precepts and beliefs that have been utilized by 

Europeans in the creation of a national identity in the new world. 

 

The Role of Tourism and Tourist Attractions in the Creation of Cultural Identity 

Creating identity and culture in America involved establishing an affiliation with 

the territory that was to become their nation. Tourist attractions have played a significant 

role in America and the establishment of a national identity.  Attractions have become 

symbols of culture and identity and transformed themselves into sacred aspects of 

American society. In the 1820s and 1830s tourism began to play a significant role in 

America (Sears 1989, 3). A population had emerged that fulfilled the basic criteria 

required for tourism to occur- they had money and leisure to travel, adequate 

transportation and conditions of reasonable safety at the places being visited. 

Additionally and perhaps most importantly, images and descriptions of places, what 
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Sears calls “a mythology of unusual things to see- to excite people’s imaginations and 

induce them to travel” was also existent (Sears 1989, 3).  

Tourist attractions are considered to be features and evidence of modern societies. 

However, the desire and ability to venture to places within the American landscape that 

attracted and called out to its new inhabitants became the framework from which a 

national image was born. Because America’s cultural identity was not given by tradition, 

it had to be created. Tourist attractions had deeper cultural foundations than a mere need 

for recreation, they were a key factor in the early invention of America as a sophisticated 

culture initiating new traditions and cultural constructions of reality. 

Descriptions and works of writing surrounding tourist sites in the United States 

used terminology that suggests that nineteenth century attractions assumed some of the 

functions of sacred places (Sears 1989, 5). Words such as “pilgrimage” were often used 

to describe the journey individuals made to these various places, exemplifying how the 

cultural landscape had religious implications. The natural beauty contained in these 

tourist attractions provided contact with a transcendent reality and thus, a sense of 

spiritual renewal (Sears 1989, 6). Moreover, they provided a feeling of liberation and 

escape from mundane existence with the ability to bring them closer to God.  

The religious tradition of Americans predisposed them to construct symbolic 

landscape mainly because America was the Promised Land (Sears 1989, 6).  Europeans 

had been guided to the shores of a new continent for a purpose that transcended and at the 

same time encompassed religious freedom. Given the diversity of religious beliefs in 

America, tourist attractions had to be viewed as non-denominational sacred spaces in 
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order to appeal to the masses. The transcendent meanings these places provided had 

religious appeal broad enough to include all people without isolating any.  

However, many of the attractions that may have initially been viewed as 

possessing a degree of sacredness have converted into nothing more than places of 

aesthetic beauty with historical significance. This is not to be confused with the enduring 

significance of sacred places in the American Indian sense. Aesthetic beauty alone does 

not signify sacredness.  

With the eager expansion and settlement of new frontiers, it seems as though 

Americans have always been obsessed with space. Their “conquest of space” as Lane 

(2002) terms it, could cause one to believe that American spatial relationships are 

inconsistent with ideas of sacred geography. How can one “conquer” something and then 

regard and uphold it as sacred?  

 

Comparison of Worldviews 

“How do we see the world, through what windows of language, story and cultural 
practice? When Native Americans and European Americans peer out through the 
matrices of their beliefs and assumptions, do we all see the same world? If, despite our 
different practices, our worlds are really the same, how can that world be described 
without distorting or diminishing it? And if our worlds are different worlds, what are 
those differences, what do we make of them, how can we celebrate and honor them, what 
can we learn from them about how we ought to live?” 

-V.F. Cordova, How it Is 
 
“I am not arguing the non-Natives are not connected with their environment- there is just 
a difference in how words like “connection” or “ties” are used.” 
     -Rena Martin, Native Connections to Place 
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People and entire communities render their places meaningful and bestow upon 

them significant social, cultural, and religious importance. Western perspectives of sacred 

land can greatly differ from American Indian ways of thinking about landscape. 

Numerous developments have taken place on sites considered to be sacred to indigenous 

peoples (LaDuke 2005, Martin 2001). As a result, these communities are affected in a 

way that has or could potentially harm certain aspects of their existence (LaDuke 2005). 

Clashing worldviews and disagreements over the cultural importance of these places 

demands a discussion of what can be deemed sacred, for what reasons, and by whom.  

Many geographical places are regarded as sacred by more than one tribal 

community, as each approach and understand it from their own worldview and 

experience. In some sense, American tourist attractions that functioned as sacred places 

follow this model given that different groups of people coming from different religious 

traditions regarded these places as significant spaces. As Victor and Edith Turner suggest 

(1978, 241) “Some form of deliberate travel to a far place intimately associated with the 

deepest, most cherished, axiomatic values of the traveler seem to be a ‘cultural 

universal’.”  

In western religious traditions, symbols “stand for” realities that are 

acknowledged as being important components to religious expression (Deloria 1998). 

While the symbol may invoke an immense emotional response to those who see it, it 

serves primarily as a device that communicates rather than engages the religious 

experience. In a western context, symbology is representative of a certain religious reality 

by communicating the importance of remembering how it fits into the totality of religious 
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understanding. The intention however is not to say that the actual symbol is in and of 

itself sacred. Instead, that symbol is conveyed as representing a higher reality and 

recalling important religious teachings. 

Native traditions do not use symbols in the same sense. “When a religious 

practitioner in an American Indian ritual or ceremony states that a rock represents the 

earth or a familiar mountain, the designation means that the earth or the mountain is 

actually present in the ceremony, present in the same way as if the entity had personally 

sent a representative to the ceremony with full instructions to participate in the 

proceedings” (Deloria 1988). The insistence of the entity’s actual presence rather than as 

a mere representation signifies that the ceremonial event is a real and integral part of the 

ongoing cosmic process. Unlike the Western practitioner who is disengaged and only 

allowed to remember religious teachings, the Native practitioner is an active participant 

in this process, experiencing the symbols for what they really are. The event then 

possesses a historical content and is more than an occasion when communication or 

clarity of purpose is established. “In a real sense it is a special kind of intervention in the 

cosmic process to give meaningful focus to future activities” (Deloria 1998). 

American philosopher William James (2002, 83) has acknowledged that those 

who experience divine interactions experience them as a “convincingness of reality” that 

are as real as any sensible experience and more convincing than logic could ever be. He 

also recognizes that some people never have these experiences but those who do, regard 

them as genuine perceptions of truth which no adverse argument could expel from their 

belief (James 2002, 83).  
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 Retrospective world-building, what Basso (1996, 5) calls “place-making” is a 

universal tool of the historical imagination utilized as a common response to common 

curiosities. All societies, whether conscious of it or not, participate in the act of place-

making. Although place-making cannot be reduced to effortless action, by simply 

remembering and imagining, communities begin to provide the basis for the process of 

place-making to occur. Hence, it is suitable to say that place making has occurred on both 

Native and American forefronts, though perhaps less visibly so in America.  

American Indian conceptions of space and sacred place and the way in which they 

maintain their sacred sites differ from American models. Significant places to Native 

peoples did not emerge out of a national need or an invented reality. Places have always 

been regarded as significant and sacred and the stories that tell of their importance are 

evidence to that. Furthermore, the status of these sites for American Indian communities 

depend upon collective cultural memory, which Silko (1996) identifies as the passing on 

of stories and histories about these places to future generations. For American culture, the 

importance of tourist attractions depends largely upon their popularity- which directly 

affects how frequently they are visited. Without a wide and well known dissemination of 

their fame, these sites almost cease to be important and lose their cultural meaning. For 

tourist sites, public reputation is everything.  

On the other hand, both Native American and Euro-American identities of who 

they are, are linked to places. However, the difference for Native Americans is that their 

identity is formed through an association with a specific tribal group rather than an 

identification with a more general Indian classification. For example, a Hopi would 
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identify himself as being a Hopi- using the name of his tribe rather than just the generic 

term of “Indian.” Therefore, his identity would be linked with places of cultural and 

spiritual importance to the Hopi. Conversely, although the average Euro-American can 

most likely trace ethnicity to a particular European group- such as Irish or German, their 

lack of cultural or physical ties to Europe causes their identity as “American” to surmount 

any other. Consequently, because the Euro-American derives his identity within an 

American cultural framework, his linkage to place will also be derived from American 

cultural symbolism. 

Many world religions have sacred places and shrines, most of which mark the 

location of where historical religious events took place (Deloria 1998, Lane 2002). 

Through ceremonial activity, these religions set aside and consecrate certain locations 

that become the focus of ritual activity and produce an importance for followers. Shrines 

are established where practitioners can worship and the sanctification of these sites 

removes these places from the secular world and places them within the realm of 

religious experience. 

Christianity and other Western religious traditions worship primarily in places 

such as churches, chapels and synagogues. These religious bodies can construct their 

places of worship almost anywhere. However, most traditional American Indian religions 

can only use certain places that are sacred and integral components to properly and 

appropriately carrying out religious practices. Traditional American Indian religions do 

not construct buildings or churches at areas they regard as sacred (Deloria 1998). Instead, 

while conducting ceremonial activities, their focus is to cause as little disturbance to the 
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natural setting of the place and as little disruption as possible to the other living creatures 

and beings that reside there. This is a basic principle of respect rooted in the belief that 

everything in the physical world possesses life and integrity (Deloria 2003, Cajete 1994, 

Echo-Hawk 2010).  

Cordova (2007, 192) explains that “To feel the sense of place, of a bounded and 

definite space, involves a sense of relationship with that place, of a very specific 

responsibility toward that place, as a unified whole- people and place together.” She 

further explains that without a sense of bounded and definite space no sacredness can be 

accorded to it and the definition of who and what someone is has no basis (2007, 192). At 

monuments or sites of national identity, the spirit of a people can be experienced. The 

place where ancestors’ memories are found has life in and around it and because it has 

life, it has a spirit which is sacred.  
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CHAPTER 3: LEGAL FOUNDATIONS 

Through systematic measures, the American justice system has legitimized the 

appropriation of American Indian lands and greatly contributed to the decline of their 

human, political and cultural rights as indigenous peoples (Echo-Hawk 2010, 3).  

Only rarely in US history has the law served as a shield to protect Native 
Americans from abuse and to further their aspirations as indigenous peoples. The 
law has more often been employed as a sword to harm Native peoples by 
stripping away at their human rights, appropriating their property, stamping out 
their cultures, and, finally, to provide legal justification for federal policies that 
have, at times, resorted to genocide and ethnocide. (Echo-Hawk 2010, 4) 

 

Foundations of Federal Indian Law 

The intellectual foundation for the law of conquest and colonization in the 

Americas was provided by the Law of Nations (Getches, Wilkinson, Williams 2005, 

Echo-Hawk 2010). The Catholic Church developed a body of law that asserted 

jurisdiction over all of humanity based on an ethnocentric religious view that was 

universally applied to all peoples, societies and cultures. This doctrine claimed that there 

was one true God and thus one true religion that had a divine duty to Christianize all non-

believers, while denying them the rights of self-rule and property (Getches, Wilkinson, 

Williams 2005, 42). This legal framework continued to be developed and refined and 

served as the justification to the “discoveries” made in the New World.  

The Spanish Crown was granted legal title to lands discovered in the Western 

Hemisphere by Pope Alexander VI (Davenport, Paullin 1917). Using his papacy as a 

theoretical universal authority over non-Christians, he issued two Papal Bulls in 1493 that 
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gave newly discovered territories to Spain (Davenport, Paullin 1917, 57). These bulls 

became the basis for the doctrine of discovery- which was acknowledged by all European 

nations as justification and legitimization of claiming title to land (Williams 2005, Echo-

Hawk 2010). Under the discovery doctrine and European colonial-era conceptions of 

international law, Indian tribes were seen as an inferior race of people who could be 

lawfully conquered and colonized (Williams 2005, 53).  

War on the indigenous populations of the Americas was deemed legal when a 

formal declaration of war, better known as the Requerimiento, was recited to resistant 

Indians (Echo-Hawk 2010, Williams 2005, Getches, Wilkinson, Williams 2005). This 

declaration was delivered in a foreign language to all tribes in the Americas, and inherent 

in the doctrine was a forced attempt at religious conversion and cultural domination. The 

requerimiento was merely a means of creating an authorized acquisition of land. 

Furthermore, the feigned charitable position colonizing Europeans placed themselves in 

to forcibly oversee the religious and general welfare of Indians has allowed for not only 

religious intolerance, but also the concept of guardianship to become consecrated into 

federal Indian law. It was the principles established in the doctrine of discovery, the 

requerimiento and the concept of “just war” that set the stage for how the law deals with 

and is administered to Indians. 

 The identification of Indians as savage, uncivilized, warlike people provided 

justification to the West’s conquest of America’s land and people (Williams 2005). The 

“language of Indian savagery” facilitated the creation of an imperial structure that was 

organized around the struggle between barbarism (Indians) and civilization (Westerners). 
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It was the “paradigm example of savage humanity provided by the American Indian 

[that] became one of the West’s most valuable instruments of empire” (Williams 2005, 

34). The judicial language of Indian savagery traces its origins to the colonial era when 

“the Indian’s supposed lack of sophisticated laws and formal institutions ultimately 

doomed his race in the competition with a superior civilization that was possessed of 

these essential features” (Williams 2005, 36).  

The racial belief system about Indians was reflected throughout the first 

pronouncements and documents on Indian policy generated by the Founding Fathers 

(Williams 2005, 39). George Washington’s blueprint for the first Indian policy of the 

United States was centered around the idea of Indian savagery and how to deal with them 

accordingly. Washington believed that the best and most economically expedient way for 

the peaceful cession, surrender or sale of tribally claimed lands was through the adoption 

of a policy of negotiation through diplomacy and treaty-making (Williams 2005, 41). 

Although a seemingly virtuous approach, Washington’s motivation for such a policy was 

not based on moral conviction. Instead, it stemmed from the notion that Indians were 

hostile and warlike, ready to fiercely and brutally defend their homelands. In that case, it 

was practical to avoid the cost of a huge military campaign and instead convince tribes to 

voluntarily cede their lands through treaties. This racial paradigm, formally incorporated 

into the Constitution, enacted into laws and implemented by a series of treaties, has now 

become established as the law of the land. 

Tribes and consequently, tribal sovereignty have existed long before treaties and 

European colonizers. Both existed before the concept of “America” was ever formulated. 
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Because tribes pre-date the Constitution, it is important to note that their status was not 

created by the federal government, nor is their power derived from it. By acknowledging 

this, Native peoples are placed within the context of history, indeed a history that has 

existed even before the documented post 16th century western model of history. 

Furthermore, it affirms the legitimacy of Native peoples and cultures by deconstructing 

the notion that time and history commenced with the arrival of the Europeans to the 

Americas. 

  

Marshall Trilogy and the Trust Doctrine 

“Given that this language of Indian savagery is so deeply embedded in the history and 
culture of the colonial era and given that it played such an important role in organizing 
the Founders’ first Indian policy and in defining a national identity for the United States 
following the Revolutionary War, it is not surprising to find it being used by the justices 
of the Supreme Court when they were first asked to address important questions of Indian 
rights during the early decades of the nineteenth century.”  

-Like a Loaded Weapon, Robert A. Williams 
 

The Cherokee Nation Cases are the enduring pronouncements of the theoretical 

underpinnings upon which federal responsibility for Indians is founded (Deloria, Lytle 

2002, 33).  In the three opinions of Johnson v. McIntosh (1823), Cherokee Nation v. 

Georgia (1831), and Worcester v. Georgia (1832), Chief Justice John Marshall developed 

a legal model of Indian rights that relied upon the same racist language that was used in 

creating the first U.S. Indian policy (Williams 2005, 48). The model of diminished Indian 

rights that were established in this trio of cases continues to define and guide the Court’s 

approach to questions of Indian rights. Part of the perpetuation of these doctrines lies in 

the fact that Justice Marshall is regarded as the greatest chief justice of all time (Echo-
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Hawk 2010, 35, Williams 2005, 49). This heroic reverence of Marshall therefore inhibits 

any critical analysis of the Indian rights model he established and instead allows for an 

unreasonable reliance upon the principles and doctrines derived from these foundational 

cases. Additionally, the doctrine of stare decisis- the need to rely upon and apply court 

decisions as legal precedent to ensure predictability in legal relations, guarantees that 

cultural bias from colonial times remains built into the current legal system (Williams 

2005, Echo-Hawk 2010).  

The importance of Johnson v. McIntosh derives from the Court’s incorporation of 

the colonial era’s “doctrine of discovery” as the originating source of Indian rights under 

U.S. law (Williams 1990, Deloria, Lytle 2002). It was also the Court’s first attempt to 

define the federal government’s relationship with Indian nations. In Johnson, the court 

established that the federal government acquired ownership of all land within the U.S. by 

discovery and conquest. The doctrine of discovery has thus become the organizing legal 

principle and source of colonial authority over Indian tribes and the lands they occupied. 

Under the European Law of Nations, as successor to Great Britain’s imperial interest 

after winning the Revolutionary War of 1776, the United States acquired title to the 

territorial rights of Indian occupied lands that were first “discovered” by Great Britain 

(Williams 2005, Deloria, Lytle 2002, Getches, Wilkinson, Williams 2005).  Even though 

Indians retain a perpetual right to live on their ancestral homelands, their title is a 

possessory interest, with ownership and exclusive rights resting solely within the federal 

government. This therefore inhibits the sale of lands by Indians without authorization 

from the federal government.  According to Marshall, the Supreme Court was an 
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instrument of the system established by the doctrine of discovery and European Law of 

Nations and therefore could not be blamed for upholding its principles. With this 

assertion, Marshall incorporated the derogatory language used to establish the notion of 

Indian racial inferiority into U.S. law and substantiated a judicial language derived from 

this presumption. 

Cherokee Nation v. Georgia (1831) was the first time an Indian tribe went to the 

federal court in a major lawsuit to protect their political, human and property rights from 

being destroyed by a state (Echo-Hawk 2010, 87). Marshall first addressed the 

jurisdictional question as to whether the Cherokee Nation could be regarded as a “foreign 

state” under Article III of the Constitution. The decision found that the Cherokee Nation 

was not a foreign state within the meaning of the U.S. Constitution and Cherokees were 

neither citizens of a foreign nation, state citizens nor conquered subjects (Getches, 

Wilkinson, Williams 2005). As a result of this, Cherokees had no legal standing to bring 

forth a case. Marshall asserted that the framers of the Constitution did not have Indian 

tribes in mind when opening the courts of the union to controversies between states and 

foreign states (30 US at 18). The court did however find that Indian nations possessed 

some degree of sovereignty and constituted legitimate legal and political entities who 

could manage their own affairs, govern themselves internally and engage in legal and 

political relations with the federal government and its subdivisions. 

In Worcester v. Georgia the court held that the Cherokee Nation, although a 

domestic dependent nation, did not diminish their sovereignty and were a “distinct 

political community.” As noted in Cherokee Nation v. Georgia, the court reiterated that 
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the pupilage status of tribes emerged from treaties, where tribes placed themselves under 

the protection of the U.S., who therefore had a responsibility (trust) to care for and 

protect tribes and their interests. Because tribes’ status arose from treaties, only Congress 

had the exclusive right to exercise control over Indian affairs.  

In Cherokee Nation, the Supreme Court’s decision provided no judicial remedy 

for tribes to protect their basic human rights and found that tribes were considered 

“domestic dependent nations” whose relationship to the United States was like that of a 

“ward to a guardian.” However, in Worcester v. Georgia, Indian nations were declared to 

be “distinct political communities having territorial boundaries within which their 

authority is exclusive.” These contradictory designations remain the guiding principles 

upon which all legal dealings with Indians is dependent. From these cases, also known as 

the Marshall Trilogy, comes the guardianship principle and trust responsibility. The 

guardian-ward relationship between the federal government and Indian tribes, articulated 

for the first time in Cherokee Nation, was the foundation for the “trust doctrine” 

(Williams 2005, Echo-Hawk 2010, Deloria, Lytle 2002). The trust doctrine created 

federal responsibility to tribes and functions as a primary protective principle of Indian 

rights under U.S. law. 

 Johnson v. McIntosh constituted the first time in which a judicially recognized 

federal responsibility over Indians was expressed (Deloria, Lytle 2002, 27). The Court’s 

concept of federal guardianship over Indian affairs as developed in the three Cherokee 

Nation Cases was based upon the power the federal government possessed- and the 

exercise of that power, over Indian lands. With this exercise of power came a 
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responsibility. The guardianship basis for exercising power is ultimately the 

responsibility of the president. Nevertheless, it is better perceived as the undertakings of 

federal executive agencies to who the president delegates authority (Deloria, Lytle 2002, 

37).  

 The Cherokee Nation cases allowed Marshall to assemble a model of Indian rights 

with four elements that defined its approach to the legal relationship between Indians and 

the U.S. government (see Figure 1). 

The Marshall Model of Indian Rights 

1 Recognizes the exclusive right of the 
United States to exercise supremacy 
over Indian tribes on the basis of the 
Indians’ presumed racial and cultural 
inferiority 

 
 
 
 

The Marshall model is based upon a 
foundational set of beliefs of Indian 
inferiority that defines the content and 
scope of Indian’s inferior political and 
legal rights through the use of the 
discovery doctrine & its organizing 
principles. It relies upon a judicially 
validated language of Indian savagery to 
diminish Indian rights. As an instrument 
of these foundations, it is impossible for 
the court to provide lasting and 
meaningful protection of Indian rights. 

1 The doctrine of discovery is applied as 
a regulative legal principal to define 
the scope and content of that right to 
white privilege as covering the entire 
continent of North America 

 

2 The perpetuation of a long-established 
language of racism to justify the 
specific set of rights and prerogatives 
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of conquest and privilege under the 
discovery doctrine. 

3 The absolution of justices for 
perpetuating the discovery doctrine as 
part of U.S. law by viewing it as 
“indispensable” to the European 
derived “system” of colonial 
governmentality “under which the 
country has been settled” 

 

Figure 1. THE MARSHALL MODEL OF INDIAN RIGHTS. Table by author. Concepts 
adapted from Williams, Robert. 2005. Like a Loaded Weapon. 
 

 

Implications of Federal Indian Law on Indian People 

Indian cultures have persisted in spite of Federal Indian law rather than because of 

it. Perhaps some of the challenges facing Indian country’s battle in the courtrooms are the 

result of the lingering effects of colonialism and the repression of religious freedom. 

Additionally, a pervasive national illiteracy and ignorance about tribal sovereignty and 

the long-standing political relationship between Indians and the government still exists. 

This is coupled with the inevitable pressure that views individual rights as more 

important than those of a group. Difference should not just be tolerated, especially when 

it is being fought for in the courtroom. Tolerance alone does not suffice in this context, 

and instead accommodation becomes a better means of assuring that differences are not 

discounted and disregarded.  

When the court of the conqueror is making decisions in favor of the conqueror 

and not those who have been subjugated to their power, how then can the white man’s 

rules be used to achieve justice in his courts? How can lawsuits be won when there is a 
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reliance upon legal principles rooted in injustice? Under these circumstances, how, if at 

all, is it possible to call for a reform in the law? 

A paradigm shift in American legal thinking is not only necessary, but required to 

produce an evolutionary move towards protecting the rights of indigenous people. A legal 

framework needs to be accountable to the needs of Native America. Should the court be 

using and enforcing as law, those opinions that have at the very core and essence of them 

a racist foundation? A logical and seemingly obvious answer would be no. Opinions that 

are based on racist beliefs and values should not be cited and perpetuated in the court. 

Instead, they should be reexamined and where fitting and appropriate, overturned.  

Western definitions of law and how it is practiced, pertains to man-made written 

rules that are good for society and enforced by authority figures (Yazzie 1994, 176). It is 

a system based on power and force- power being derived from those making the laws and 

force being used when applying it to people. However, courts, legislators and 

administrative agencies who make the law are often composed of people who are 

strangers to the actual problems and conflicts that prompted their very development 

(Yazzie 1994, 176).  
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CHAPTER 4: SACRED SITES, THE LAW AND COURT DECISIONS 

 
“The dagger of the assassin was concealed beneath the robe of the jurist.” 
     Walter Echo-Hawk, In the Courts of the Conqueror 
 
 
Lyng v. Northwest Indian Cemetery Protective Association 
 
 The American Indian and Religious Freedom Act of 1978 (AIRFA) states that “it 

shall be the policy of the United States to protect and preserve for American Indians their 

inherent right of freedom to believe, express, and exercise the traditional religions of the 

American Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to 

access to sites.” Theoretically, the First Amendment to the U.S. Constitution- which 

prohibits the impediment of the free exercise of religion, should have precluded the need 

for AIRFA. However, American Indians have suffered centuries of religious persecution 

and restrictions through government established prohibition policies (Vecsey 1991, 28). 

American Indians have faced their most momentous First Amendment and AIRFA 

defeats in cases involving land development, access and exploitation (Vecsey 1991, 35).  

How then are sacred places dealt with in American courts? As Lyng v. Northwest 

Indian Cemetery Association (1988) demonstrates, federal law provides very little legal 

protection for them. A massive contrast in views plays out in the courtroom. The U.S. 

Forest Service saw the area in question in quantitative terms- as merely a numerical 

calculation of timber to be harvested and exploited. While the Tolowa, Yurok and Karok 

Indians viewed the High Country with a qualitative approach because it was the 

sustenance of their religious traditions. 
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Three northern California tribes- the Yurok, Karok and Tolowa attempted to 

protect their religious traditions, including worship in the High Country of the Six Rivers 

National Forest (Echo-Hawk 2010, Getches et al 2005). In order to carry out their 

religious practices, the spiritual powers found in the High Country depended upon an 

undisturbed natural setting with privacy and silence as a necessity (Getches et al. 2005, 

740). Since time immemorial, the spiritual well-being of these tribes has depended upon 

the success of quests made to the High Country.  

The High Country must be approached in a sacred manner because there is 

something that is learned with each ascending step. The tribes use several pilgrimage 

routes to get to the High Country, which possesses immense power and is the place where 

medicine people go to prepare for the World Renewal Ceremonies (Echo-Hawk 2010, 

336). The journey is made for the entire community that depends upon the powers 

acquired there for the success of ceremonies. Peak 8- the spiritual heart for northern 

California Indian tribes possessing the most powerful medicine, is located in the High 

Country (Echo-Hawk 2010, 337).  

In 1986, it appeared as though the Tolowa, Karok, and Yurok tribes had been 

successful in proving the “central and indispensible” nature of ceremonies conducted at 

Chimney Rock with the victory in Northwest Indian Cemetery Protective Assn v. 

Peterson (1986). The tribes had halted the U.S. Forest Service from constructing a six-

mile road (known as the G-O road) near Chimney Rock and prevented the authorization 

of logging in nearby sacred areas that are used by the tribes for religious practices. The 

Ninth Circuit Court found that the government’s interest in increased recreational 



40 

 

 

activities and revenue did not outweigh the tribes’ free exercise rights (Vecsey 1991, 39). 

The court emphasized the passage of AIRFA and the accommodation encouraged in the 

Constitution rather than mere tolerance of all religions (Northwest at 694). 

However, in 1988 the Supreme Court overturned the circuit court’s decision- 

producing a setback for the protection of American Indian sacred lands and religious 

freedoms. The court concluded that the government’s activities did not prohibit the tribes 

from exercising their traditional religious beliefs. In a 5-3 decision, the majority ruled 

that “the Free Exercise Clause cannot be understood to require the Government to 

conduct its own internal affairs in ways that comport with the religious beliefs of 

particular citizens” (485 US at1325). The court embraced the government’s contention as 

landowner as taking precedence over a claim that use of particular federal property 

infringes upon religious practices. Constitutional concerns do not address what the court 

called “incidental effects.” The three tribes’ inability to practice their religious beliefs 

because of the construction of the road was considered a minor concern. “Whatever rights 

the Indians may have to the use of the area those rights do not divest the Government of 

its right to use what is, after all, its land” (485 US at 1327).  

Even though the court’s opinion highlighted the fact that AIRFA created no 

enforceable statutory rights, the act did speak of consultation with Indian religious 

leaders. However, by meeting with religious leaders and including their remarks in the 

final report, the Forest Service had legally met this requirement.  

Justice Sandra Day O’Connor delivered the opinion of the court and asserted that 

no burden is placed on a religious practice unless the government (1) punishes people for 
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worshiping or (2) coerces them to violate their faith (Echo-Hawk 2010, 327). The court 

had a play on words, distinguishing definitions of “prohibit” and “destroy.” Even when 

recognizing that the road would virtually destroy the tribes’ religion, the court 

nevertheless maintained the contradiction that a prohibition of religion did not mean 

destruction of it. This very narrow interpretation of the First Amendment had dangerous 

repercussions for the protection of religious liberty in America.  

 

Navajo Nation v. United States Forest Service 

 Located in northern Arizona’s Coconino National Forest are the San Francisco 

Peaks which have long standing religious significance to a number of tribes located in the 

southwest- the Navajo, Havasupai, White Mountain Apache, Yavapai-Apache, Hualapai, 

and Hopi.  

 The Navajo were created by the most highly revered of all Holy People, Asdzaa 

Nadleehe, Changing Woman, and directed to live within the geographical area 

demarcated by four sacred mountains (Schwarz 1997b, 17). “At the place of emergence, 

First Man and First Woman built a sweat house in which they thought and sang into 

existence the world as the Navajo now know it” (Schwarz 1997b, 20). The Navajo 

worldview consists of seven points, each of which contain a mountain placed there by 

First Man and First Woman. This was done to strengthen the earth (Schwarz 1997b, 21). 

The mountains that form the sacred geography of the Navajo correspond with a direction, 

the San Francisco Peaks, Dook’o’oosliid, represents the west (Schwarz 1997b, 21). 

Additionally, iina “living according to pattern,”one of the four foundational principles of 
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Navajo philosophy and education, is associated with the San Francisco Peaks (Schwarz 

1997b, 21).  

 Located atop Humphrey’s Peak- the highest and most religiously venerated peak, 

is the Snowbowl Ski Resort (479 F.3d at 2837). After Snowbowl received approval from 

the United States Forest Service to expand their facilities- which included the use of 

recycled wastewater to produce artificial snow, southwestern tribes and other supporters 

filed suit. Under the Religious Freedom Restoration Act of 1993 (RFRA), the National 

Historic Preservation Act (NHPA) and the National Environmental Protection Act 

(NEPA) tribes and supporters challenged the U.S. Forest Service’s approval of the 

expansion. The tribes asserted that the use of wastewater desecrated the mountain and 

consequently the ceremonies performed there, which, ultimately violated their religious 

practices. In 2007, a three-judge panel of the Ninth Circuit ruled in favor of the tribes but 

in 2008 an 11 judge en-banc Ninth Circuit panel undid that ruling and rejected the Native 

American claims. 

 The tribes used the Religious Freedom and Restoration Act violations as a basis 

for their claims. The RFRA emerged out of a post Employment Division v. Smith (1990) 

Supreme Court decision. This case led directly to RFRA’s enactment in Congress when it 

held that the free exercise clause of the Constitution provides no protection against 

neutral laws of general applicability (Amar, Brownstein 2009). Essentially, the ruling in 

Smith said that the government could interfere with and prohibit religious exercise for 

completely insignificant and trivial reasons. As a result, the RFRA was enacted to 

safeguard against a legal system that could offhandedly disregard the serious 
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consequences of its actions on religious practice. However, with the Ninth Circuit Court’s 

interpretation of substantial burden in Navajo Nation, that safeguard has been breached. 

 Before the RFRA statue can offer any protection of Native American religious 

practices, what must be surmounted is that a government action substantially burdens the 

free exercise of one’s religion. The United States Court of Appeals for the Ninth Circuit 

determined that a substantial burden does not exist unless the government has coerced, 

under threat of sanction, one to act in violation of their religious principles. Using the 

compelling interest test, the court determined that the protections provided under the 

RFRA are only activated when the government “forces individuals to choose between 

following the tenets of their religion and receiving a governmental benefit, or coerces 

them to act contrary to their religious beliefs by the threat of civil or criminal sanctions” 

(Kelin, Schooley 2010, 427). Regardless of how heavy and direct a burden may be on the 

practice of a religion, if it is not deemed substantial then it requires no justification from 

the government. The controversial definition of what constitutes a “substantial burden” is 

where the battle in the courtroom lies.  

 Under Supreme Court precedent, the diminishment of spiritual fulfillment is not 

considered a substantial burden on the free exercise of religion (Kelin, Schooley 2010). 

The narrow interpretation of a substantial burden can be traced back to Lyng v. 

Northwest Indian Cemetery. The Forest Service petitioned the Ninth Circuit for a 

rehearing on the basis that the panel decision was inconsistent with Supreme Court 

precedent as set in Lyng and other cases.   

  



44 

 

 

Dzil Nchaa Si’an, Mount Graham 
 
“It has been a Holy Mountain since the beginning of creation. This has been passed orally 
through our ancestors. It was taught to us that it was given to the world. Our culture, our 
language, our religion is being threatened. All of this is our identity. Our identity is where 
God has placed us in this part of the world.” 
    -Wendsler Nosie in Discretionary Desecration  
    (Welch, Riley, Nixon 2009) 
 
“If you take Mt. Graham away from us, you will take our culture… I do not go to your 
church and hold my services. Why do you come and try to take my church and away and 
treat the mountain as if it was about money instead of respect? Nowhere else in the world 
stands another mountain like the mountain you are trying to disturb. On this mountain is a 
great life-giving force. You have no knowledge of the place you are about to destroy.” 
    -Franklin Stanley in The Fight For Dzil Nchaa Si’an  
     (Brandt 1996) 
 

 

Figure 2. DZIL NCHAA SI’AN. Photo by Rosemary Avila. 
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Figure 3. TREASURE PARK ATOP MOUNT GRAHAM. Photo by Rosemary Avila. 

The Pinaleno Mountains in southeastern Arizona are also known as Mount 

Graham. But to Western Apache people, the tallest southern Arizona mountain, with its 

unique ecological wealth is identified as Dzil Nchaa Si’an or “Big Seated Mountain.” 

Since time immemorial Mount Graham has been a sacred mountain to which much of 

Apache life is connected (Brandt 1996, Welch 1997). To the Apaches, it is a part of their 

homeland and way of life. It is a place where prayers are offered and guidance is given by 

Usen, the Creator. It is also the gathering place of herbs, medicines, and waters for 

ceremonies.  

Gaan or Mountain Spirits/ Crown Dancers have deep religious significance to the 

Apache people (Goodwin 1973). They reside in special mountains and provide spiritual 

guidance, health and direction in the Apache lifeway. The gaan also assist in a girls 
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coming of age ceremony, Na’ii’ees or Sunrise Dance (Stockel 1991, 163). Mount 

Graham is home of the gaan. 

Mount Graham possesses more vegetative communities and life zones than any 

other single mountain in all of North America (LaDuke 2005, 21). Unique animal and 

plant species thrive atop the mountain and it is also the home to one of the most 

endangered mammal species in the United States, the Mt. Graham Red Squirrel (Brandt 

1996, 53).  

 

Figure 4. MOUNT GRAHAM RED SQUIRREL.  
Photo courtesy of Claire Zugmeyer. 

 
Mount Graham was initially included in the San Carlos Reservation boundaries, 

but in 1873 the land was expropriated by Executive Decree, declaring it public domain 

and thus, opening it up for the benefit of developers, settlers, and squatters (Brandt 1997, 

50). The water and mineral sources found within the reservation boundaries before the 

reduction was motivation for Apache disenfranchisement (Welch, Riley, Nixon 2009, 

36). A period of exploitation- mainly based on natural resource misuse, of Mount 

Graham and the surrounding areas followed before jurisdiction over the mountain was 
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eventually transferred to the U.S. Forest Service, under whose administration it remains 

today.  

The University of Arizona and its partners- that include the Vatican, German- 

based Max Planck Institute and Ohio State University, have constructed the Mount 

Graham International Observatory (MGIO), a $200 million project (Williams 1994) atop 

the mountain. The Astronomy Department at the University of Arizona is the main 

proponent in constructing the telescopes, and as of 2011 continue to operate and plan for 

expansion of their facilities. The project is regarded as a desecration to the mountain not 

only by Apaches, but other American Indian communities and non-Indians as well 

(Brandt 1996, Welch 1997, Gulliford 2000). 

The National Historic Preservation Act (NHPA) is one of the tools utilized in the 

protection of sacred sites, such as Mount Graham. In order to identify sites having 

historical, religious and cultural importance, consultations with tribes are required by 

NHPA to determine whether the prospective effects of proposed federal action are 

adverse and looks for ways to avoid and minimize those effects. However, consultation 

between agencies and affected Native groups is meaningless if not carried out in a serious 

manner that addresses tribal concerns. A “meet and confer” type of consultation process 

will do more to protect tribal interests because it involves good faith negotiations and 

compromises. Alternatively, a “meet and discuss” approach only requires the parties 

involved to meet as a means of fulfilling regulatory protocols. Considering the amount of 

power that federal land managers have over the fate of sacred sites, it is vital that the 

consultation process involves real effort toward reaching a consensus rather than just a 
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means of fulfilling legal responsibilities. An inclusion of a communal meaning of what 

“consensus” actually means may be a first step in eliminating the ambiguity of what the 

consultation process involves. 

Furthermore, perhaps some effective guidance for consultation can be found in 

the Apache stewardship tenet of “respectful avoidance” that was outlined to the Forest 

Service in 2003 by White Mountain Apache Tribal Council Chairman Dallas Massey, Sr. 

In reiterating Apache concerns, Massey recommended the “prohibition and avoidance of 

all activities that (1) interfere with the function of the sacred site, (2) interfere with 

religious practitioners’ use of the sacred site, (3) proceed without full and clear 

knowledge of the activities’ consequences, or (4) meddle with incompletely understood 

systems (Welch, Riley, Nixon 2009, 40). 

A “traditional cultural property” is “one associated with cultural practices or 

beliefs of a living community that (a) are rooted in that community’s history and (b) are 

important in maintaining the continuing cultural identity of that community” (Parker, 

King 1990, 1). Sacred sites are generally viewed as a type of traditional cultural property 

and in 2002 the National Park Service determined that Mount Graham was eligible for 

listing on the National Register of Historic Places. 

“The entire mountain, not just isolated places on the mountain, holds special 
importance to the Western Apache tribes and meets the National Register’s 
definition of a traditional cultural property. Ethnographic research presented in 
the DOE documentation shows that the mountain is associated with the traditional 
beliefs of Native American groups about their origins, cultural history, and the 
nature of the world, as well as a location where Native American practitioners 
have historically gone, and are known to go today, to perform ceremonial 
activities in accordance with traditional cultural rules of practice” (United States 
Dept of Interior 2002). 
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The formal finding recognizes the legitimacy of Apache religious traditions and 

acknowledges the significance of the mountain as a source of sacred power, prayer and 

the home of gaan (Welch, Riley, Nixon 2009, 39). However, even though the 

determination ensures previously denied U.S. Forest Service consideration in NHPA 

reviews of federal program and projects, it does not compel the removal of the Mount 

Graham International Observatory.  

Mount Graham represents the failure of both the American Indian Religious 

Freedom Act and NHPA to protect sacred places. “The Mount Graham controversy 

provides what may prove to be an archetypal example of conflicts over American sacred 

space tangled with environmental disputes” (Taylor 1995, 120). Western Apache 

commitments to self-determination and cultural perpetuation have collided with federal 

agencies, as evidenced by the NHPA consultation process. The NHPA consultation 

process was the only means to which Apaches could influence The University of Arizona 

and the U.S. Forest Services’ actions. However, after fulfilling consultation obligations, 

federal agencies can simply terminate formal consultations, regardless of whether 

consultations with affected tribes have been carried out in good faith. Good faith in the 

case of Mount Graham means the consideration of Apache values concerning the 

immeasurable importance of the sacred mountain. Unfortunately, these values were not 

considered and a failure in good governance and federal fiduciary duty resulted. 

Mount Graham also highlights the legal loopholes included in a rider on a 

congressional bill passed in 1988 that allowed for the disregard of the Endangered 
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Species Act and the National Environmental Policy Act (LaDuke 2005, Gulliford 2000, 

Welch, Riley, Nixon 2009). A rider is usually created as a tactic used to pass 

controversial provisions that would not pass if it were its own bill. It is a provision 

attached to a bill- that has little or no relationship to the bill that is under consideration by 

a legislative body. Despite the negative impacts telescope construction would have on the 

endangered red squirrel, the bill required the U.S. Forest Service to approve the MGIO 

and ignored critical laws to safeguard against harmful outcomes. Additionally, in 1997 

the “Kolbe rider” invalidated a Ninth Circuit Court injunction prohibiting the 

construction of the Large Binocular Telescope (Welch, Riley, Nixon 2009).  
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CHAPTER 5: CONCLUSION AND ANALYSIS 

“The efficacy of law ultimately depends on society’s perception of its ability to provide 
justice. People obey laws they consider just and rebel at laws they see as unjust; but the 
perception is not rational, it is emotional.” 
 Vine Deloria, Jr. and Clifford M. Lytle, American Indians, American Justice 
 

 

Within the scope of this research it becomes evident that the cases presented here 

provide a well-documented and compelling basis for considering the specific implications 

of laws, court decisions, policies and regulations-all of which comprise U.S. authorities- 

for the protection of American Indian sacred sites. Three questions have permeated this 

process of researching sacred site protection and have framed attempts to understand its 

complexities or produce possible solutions to its problems.  

1 How can America pride itself on the notion of religious liberty while thwarting 
Native American religious practices through the destruction of their sacred 
places? 

 
2 How can the sacred be explained in the Western world?  

 
3 How can an increase in public, legislative and judicial support for the 

maintenance of tribal culture and religion occur without disclosing sensitive 
and private cultural information?  
 

Religious Liberty and the Destruction of Sacred Places 
 

Sacred site disputes are entrenched in historically weak legal frameworks that 

give way to a hesitancy to respect, recognize and uphold Indian peoples interest and 

rights in carrying forward significant and distinctive aspects of their heritage (Welch 

2009, Echo-Hawk 2010). With the threat of developments taking place on sacred sites, 

there is an urgent need to guide governmental decisions that respect and recognize land-

based religions. Native people and public officials need to be creative and resourceful in 
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fulfilling legal duties and obligations (Martin 2001, 38). However, the challenge is made 

more difficult when American Indian values and belief systems are neither accepted nor 

reflected in U.S. environmental law “our environmental law has been colonized by a 

perverse system of values which is antithetical to achieving environmental justice for 

American Indian peoples.” (Williams 1994). This faulty mechanism used to evaluate 

American Indian environmental claims can therefore only produce outcomes that neither 

protect nor preserve tribal interests. 

In promoting American Indian religious freedom, an outline of concerns was 

offered by the American Indian Religious Freedom Conference of 1988. First, there is a 

need to identify the specific areas in which Indian religious practices are undermined by 

federal, state and local policies as well as private enterprises. Second, there is a need to 

assist non-Indians in understanding the conceptual bases for American Indian religious 

practices and to make those beliefs comprehensible. And finally, there is a need to 

suggest practical considerations (Vecsey 1991, 8).  

 

The Sacred and Western Frameworks  

When attempting to assert their basic human rights of religious and cultural 

expression, American Indians are confronted with cultural barriers. Even in 2011, tribal 

religion and culture remain mysteriously perplexing to society and big decision makers 

such as agency officials, courts and legislators. When authority figures that have the 

power and ability to affect the lives of Indian people are unversed in the special needs 

and unique interests of tribal people, it can be difficult to protect their interests. Many of 
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these decision makers are uninformed about the realities of Indian life and puzzled by the 

basics of Indian law (Williams, David 1994, 473). In order to even begin to consider 

Native American issues, they must cross a massive cultural divide that prevents 

comprehension of Native concerns. This cultural barrier consists of historical 

misinformation about American Indian cultures that has translated into general 

misunderstandings of American Indian people, their cultures and their special and unique 

interests. In addition to these challenges, they must operate under legal principles tainted 

with historical notions of racial inferiority and canons of colonialism.  

One of the many problems Indians face when petitioning for legal protection of 

holy places and religious practices is the framework used in claim assessment. The 

protection of land-based religious beliefs is evaluated within Western conceptions of land 

with origins rooted in European based values and traditions. When these values are 

applied to Indian belief systems, they are incongruous and inappropriate. Yet given the 

inadequacies of this Western framework, it is a reality in which tribes must face. In order 

to contend with this fact, tribes must innovatively work to demand that this framework 

approach Indian issues with special attention because of their unique status as established 

by law. 

In his dissenting opinion in Lyng, Justice Brennan acknowledges that American 

Indian religion is not an isolated activity, separated from all life activities. He recognized 

that any attempt to divide the religious aspects of Indian life “is in reality an exercise 

which forces Indian concepts into non-Indian categories” and that “the area of worship 
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cannot be delineated from social, political, cultural, and other areas of Indian lifestyle” 

(Getches et al. 2005, 745). 

“The very dichotomy suggested by the separate treatment of “religion” and 
“culture” reflects the inadequacies of the dominant society’s categories in trying 
to accommodate Indian spiritual beliefs and value systems. For most tribal 
Indians, culture is conterminous with religion, both terms encompassing the 
spiritual dimension of a human being living in harmony with all persons and 
nature.” (Getches, Wilkinson, Williams 2005, 738).  

  

Land is often at the core of historical and contemporary Indian and non-Indian 

conflicts, constituting the central element in the legal-religious debate. “Sacred sites are 

the major areas where Indian spirituality rubs against American legality” (Vecsey 1991, 

11). These historical land- dispute patterns have carried over into contemporary 

circumstances and affected American Indian religious practices by altering or destroying 

the places necessary in carrying out their beliefs. Unfortunately, when land and natural 

resources, the components necessary for the practice of land-based religions, are under 

governmental control, the courts may not extend protection.  

Perhaps one of the main reasons Indian sacred sites are threatened today is 

because non-Indians do not understand the beliefs and practices that comprise Indian 

religions. The vast array of religious phenomena found in Native America might obstruct 

non-Indian observers trying to understand contemporary and traditional Indian religions. 

Because Indian religions significantly differ from non-Indian forms of religion, they may 

not be understood nor appreciated and therefore can be easily threatened.  

Attempting to evaluate the relative importance of certain kinds of practices or 
materials from outside the religious context is difficult if not impossible. Forcing 
religious experiences into foreign interpretive frameworks does violence to the 
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understanding of the factors that are actually involved. Misunderstandings and 
transfers of emphasis can lead to embarrassment and conflict that is unnecessary 
(Deloria 1998). 

 
As long as judges, legislators, federal agencies and executives (most of which are 

comprised of non-Indians) can disregard Indian religions as incomprehensible, both 

Indian sacred sites and religions will continue to be threatened. On the other hand, if 

Indian practices and beliefs can be properly and appropriately explained, then protection 

might be gained. Educating non-Indians is a crucial step in legitimizing Indian religions 

within the legal structure. Indeed, it is the only way to comply with American 

jurisprudence that grants religious freedoms only when religious claims have been clearly 

explained. However, satisfying these judicial explicatory standards can be a difficult task.  

Perhaps the courts fear that validating Indian beliefs and granting the rights and 

protection that accompany it will go against an important American tradition and culture 

reliant upon commerce, development and progress. When a contrast between non-Indian 

and Indian attitudes toward the environment exists, as well as a disadvantaged way of 

measuring Indian environmental spirituality against private interests, public projects or 

state enterprise, it can prove to be very challenging. Legitimizing Indian claims could not 

only threaten enterprises but expose the very foundations upon which the country was 

established. Discussions of Indian access to place brings about historical realities 

regarding the way in which America gained its land, its values, its sovereignty and its 

religion- by denying Indians theirs. 
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Culturally Sensitive Information 

Understandably, many American Indian communities are reluctant to divulge 

confidential information about sacred sites to non-Indians (Hart, Ferguson 1993, Pecos 

1996). The long history of non-Indian hostility toward Indian religions makes it easy to 

understand why Indians are sometimes hesitant to discuss their religions freely (Vecsey 

1991). Because of this, ethnographic research and other non-Indian sources are often used 

to evaluate the importance of sites (Wilson, 101). Frequently, (1) documentation may be 

very limited or sometimes non-existent, (2) written sources are typically written by Euro-

americans and therefore majorly comprised of non-Indian perspectives, and (3) authentic 

tribal knowledge and insight about sacred places are left out, thus invalidated. As Welch 

(2009) stated in the case of Mount Graham, non-Apaches should not decide issues of 

cultural significance for Apache people. Thus, research by non-Indians should not be the 

sole source used in deciding issues of cultural importance for Indian people.  

Part of the reason for cultural confidentiality is the intrigue of American Indian 

spirituality for non-Indians (Gulliford 2000, 117). Without proper knowledge, invitation, 

initiation, or personal sacrifice, “New Age” religious adherents seek the power of Indian 

sacred sites. This cultural disrespect results in a “violation of the ritual order through 

which the purity of a sacred place is maintained” (Chidester, Linenthal 1995, 2). Non- 

Indians crave the connection offered through Indian spirituality and the attachment 

offered by Indian sacred places (Alexie 1992, Bethune 1988). However, in seeking this 

out through the misuse of sacred ceremonies and sites, or inventions of their own, non- 
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Indians are appropriating one of the most unique aspects of tribal identity: tribal peoples’ 

relationship with the Creator. 

Cases and Legislation in the Protection of Sacred Sites 

 Examining American Indian sacred site protection may cause the presumption 

that no religious tradition can be guaranteed protection from obliteration. If Appellants in 

Navajo Nation did not have a legitimate Religious Freedom Restoration Act claim it is 

very difficult to see how any Indian tribe could ever have a RFRA claim based on 

practices and beliefs rooted in ties to sacred land (Kelin, Schooley 2010, 426). On the 

same note, if the Supreme Court in Lyng could rule that although a federal land-use 

decision that promises to destroy an entire religion does not burden the practices of that 

faith in a manner recognized by the Free Exercise Clause, there are no real safeguards of 

religious expression. 

 Lyng clearly confirms that AIRFA had “no teeth in it” and was emphasized as not 

conferring special religious rights to Indians by the bill’s sponsor Congressman Morris K. 

Udall. The court held that the statute had no intent to create any judicially enforceable 

individual rights and was intended by Congress as a statement of federal policy rather 

than actual law (Lyng v. Northwest Indian Cemetery Protective Association 1988, 

Getches, Wilkinson, Williams 2005). It has been reduced to a non-binding policy 

statement that has no weight in the courtroom. While it may carry substantial moral 

weight, in no way does it oblige any legal implementation. This has left tribes with few 

legislative alternatives. 



58 

 

 

 Another landmark statue in protecting religious freedom was the Religious Land 

Use and Institutionalized Persons Act of 2000 (RLUIPA). It was enacted to protect 

religious liberty and prevent governmental land use impositions that substantially burden 

religious exercise. However, this law is applicable to claimants who own the land under 

discussion and does not protect Indian sacred sites located on federal lands. Under law, 

tribes have no property interest in federal lands, and thus do not meet the criteria for 

protection under this act. 

 On an international level, Indigenous peoples have begun to negotiate their 

involvement in the management of protected areas. Emulating successful land 

management of national parks in the international realm could result in national policy 

changes in America. The joint management concept or the “Indigenous partnerships” in 

the management of protected areas in Australia have been successful in achieving 

productive partnerships between Indigenous peoples, government conservation agencies, 

and other groups through a variety of policy and legislative mechanisms (Bauman, Smith 

2007, ix). Arrangements for these joint management ventures vary “according to local 

histories and as a result of varying degrees of the legal recognition of Indigenous rights to 

lands in each jurisdiction. These variations include policy strategies that encourage 

Indigenous participation in the land management workforce, Indigenous membership on 

Boards of Management and a transfer of ownership and key decision making power to 

Aboriginal people (Bauman, Smith 2007, x). The ability of the Aboriginal people of 

Australia to co- manage areas of significance to them is an example that could be 

followed in America to resolve sacred site disputes. 
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Sacred sites are fundamental to Indian religious integrity. Religious integrity is 

the ability of a people to maintain their religious traditions complete and undivided 

(Vecsey 1991, 11). In spite of this, under current U.S. precedents, not until the extinction 

of a people’s religion- due to the loss of a sacred site, will the courts propose to protect 

those sites. U.S. courts require Indians to prove the centrality of specific sites to their 

religious practice before protection from devastation is offered. However, the criteria for 

protecting sacred sites should focus on integrity rather than centrality. Integrity focuses 

on the wholeness of religious practices; the state of those practices being complete and 

undivided. When legislation intended to protect religious liberty cannot do so for 

American Indian populations, Indian religions will continue to remain in jeopardy. How 

then can the intentions of the First Amendment and AIRFA become not just tangible, but 

enforceable in Indian sacred site and religious cases? 

 
International Law: Legal Reform for Indian Law and Sacred Sites 
 
 “The law is a living institution. It evolves over time to reflect changing social conditions. 
Every body of law has room for improvement.” 
    Walter Echo-Hawk, In the Courts of the Conqueror 
 

Because the law pervades all aspects of American Indian life, efforts to improve 

and strengthen it must be made. The protection of Indian religious freedom and sacred 

sites is a long and challenging process that will not be remedied by any quick-fix. There 

are however, a number of things that when done in conjunction with one another can 

prove to be promising towards that goal. Part of the process towards securing and 

protecting indigenous rights involves a much needed, long overdue reconciliation of the 

past. The steps have already been put in place, as evidenced by the United Nations 
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Declaration on the Rights of Indigenous People. However, the approval of UNDRIP 

alone should not give way to complacency. The United States’ unwillingness to sign the 

declaration shows that there is still work to be done. With the announcement in April 

2010 that the U.S. would be formally reviewing its position on the UNDRIP, perhaps the 

work necessary is underway. 

 The maturity of tribal sovereignty and the sophistication of tribal governments 

have provided the social unit, political infrastructure and momentum necessary for 

improving the law. The twenty-first century has produced a favorable climate that can be 

used in strengthening federal Indian law (Echo-Hawk 2010, 424). Economic growth 

through commercial endeavors has produced wealth that could be utilized as a significant 

source of funding to protect Indian rights. American Indian scholars, lawyers, students 

and practitioners of Indian law are more abundant than ever before, providing an 

abundance of human resources that are necessary for legal change. And finally, the world 

that has rejected colonialism and adopted doctrines to protect the rights of indigenous 

people through large-scale cultural and social changes. 

A decolonization of Indian law can only occur when scrupulous legal protections 

are put in place to meaningfully safeguard Indian rights. One approach is the utilization 

of contemporary international law and forums as a source of legal protection for Indian 

rights (Williams 2005, Echo-Hawk 2010). Many legal scholars and Indian rights 

advocates identify the developing body of contemporary international human rights 

norms and standards that recognize and uphold the collective rights of indigenous people 

to cultural integrity, lands and resources, and self determination as a model for 
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determining Indian rights claims. The UNDRIP should be used as a benchmark for 

measuring the adequacy of domestic Indian law and a framework for its constitutional 

interpretation. States and non-state actors can use international law to exert pressure and 

influence on national policies, domestic legislation and judicial decision-making 

processes (Williams 2005, 177). Goals can be set for critical and much needed change by 

elevating Indian law so that it is consistent with the minimum standards outlined in 

UNDRIP. 

 Referring to the four principles set forth in Robert Williams’ (2005) Marshall 

Model of Indian Rights, the fifth and most often neglected element is the judicial reliance 

upon international law as a source of relevant interpretive authority in deciding Indian 

rights cases. The incorporation of this reconstructs the Marshall model so that colonial-

era doctrines used to analyze and decide Indian rights claims be replaced with 

contemporary discourse of indigenous human rights in international law. The use of 

colonial-era legal doctrines and principles of racial discrimination as a basis for the 

justification of a states violation of indigenous peoples’ human rights has been repudiated 

by international law (Echo-Hawk 2010, Williams 2005). The contemporary international 

human rights system has recognized that indigenous peoples are subjects of international 

concern (Anaya, Williams 2001). In the development stages of Indian law, international 

law was used to justify and protect colonial claims to land and superiority- perpetuating 

harm for Indians that still exists today. International law should be returned to by U.S. 

courts to protect Indian rights. 
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 A first priority is evaluating the UNDRIP standards against Native American 

needs and aspirations. If the standards serve Indian interests then an adoption of those 

principles and standards into U.S. law and policy should become major legislative and 

litigation priorities (Echo-Hawk 2010, 427).  As Echo-Hawk outlines: 

The challenges are to (1) strengthen the interpretation of the UNDRIP standards 
by courts at home and abroad through strategic litigation support; (2) reform those 
areas of federal Indian law that fall below the UNDRIP standards so that our law 
comports with those standards; and (3) incorporate the UNDRIP itself into the 
domestic law of the United States as a binding legal document (Echo-Hawk 2010, 
427). 

  

Although the UNDRIP standards do not have compelling legal force in the U.S., 

they can shape federal Indian law by providing international influence upon the courts for 

reinterpreting existing doctrines (Williams 2005, Echo-Hawk 2010). The standards of 

behaviors contained within UNDRIP have a moral force that resonate with all countries 

in their relationships with indigenous peoples. Even the most self-interested countries 

take human rights considerations into account when developing their foreign policy 

(Buergenthal 1994, 205). A state’s oppression of its own people is a sign of weakness and 

instability that can come with both a political and economic price for large scale 

violations (Williams 2005, 179). If the U.S. does not want to be scrutinized as a weak 

participant in the international community, they must address issues concerning their 

indigenous people. America cannot attempt to advance human rights as a foreign policy 

until it has first advanced them in its homeland. 

As long as colonial doctrines dominate dealings with Indians, the United States 

will not meet U.N. standards. Legal scholars must first identify the discrepancies between 
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federal Indian law and the UNDRIP and develop appropriate strategies to reform areas of 

law that do not match up with U.N. standards. Once fitting legal, legislative and social 

strategies are developed, they should be implemented “through a coordinated program of 

public education, national litigation, and legislation sustained over a long period of time” 

(Echo-Hawk 2010, 429). This domestic legal reform must emanate from heart of Indian 

country in order to be legitimate and suitable to its needs. Thus, the principle of Indian 

self-determination is vital to the aptness of this process. 

In order to embed the UNDRIP standards into federal law and give it binding 

legal force in the U.S., a campaign needs to be conducted on different levels. Echo-Hawk 

(2010) delineates the ways in which this can be done (see Figure 5). 

 

UNDRIP Campaign in the United States 

International Level Monitor how international community is treating 
UNDRIP in foreign nations & in international forums. 
In order to give strength to UNDRIP in U.S., the 
provisions must be interpreted favorably on 
international level. 

Tribal Level Tribes should enact laws that embrace UNDRIP to 
provide precedent for state & federal governments. 

State Level Legislatures should be encouraged to pass similar laws. 

Legislative Level Grassroots legislative movement by tribal & state 
lawmakers can pave the way for Congress to fulfill 
responsibilities to Indian people 

Judicial Level Litigators should cite UNDRIP as legal precedent in 
appropriate cases to build a favorable body of UNDRIP 
law in U.S. 
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Figure 5. UNDRIP CAMPAIGN IN THE UNITED STATES. Table by author. Adapted 
from Echo-Hawk, Walter. 2010. In the Courts of the Conqueror. 

 

The Inter-American Commission functions within the regional intergovernmental 

organization for the Americas, the Organization of American States (OAS) as the 

consultative body on human rights. It has responded meaningfully and progressively on 

the rights of indigenous people and has drawn upon the prevailing international legal 

discourse of indigenous human rights as a framework for their basic rights in the 

Americas (Anaya, Williams 2001). Through the use of binding human rights treaties 

within the OAS- such as the American Convention, it has employed the Inter-American 

Court system to address human rights violations of indigenous people by its member 

states. It has also recognized indigenous peoples’ connection to their lands and resources 

as the foundation for the full enjoyment of their other human rights and the continuation 

of their cultures.  

Under well-recognized principles of international law- such as those outlined in 

the UNDRIP and Inter-American commission, indigenous people have the right to state 

recognition of their permanent and inalienable title to their traditional lands. This right to 

state recognition of their collective traditional land right implies the right to state 

provision of an effective procedure for demarcating, delimiting and securing Indigenous 

title to those lands (Anaya, Williams 2001). 

Although domestic recognition and protection of indigenous peoples’ human 

rights may vary, a prevalent acceptance of core values and principles has been 

acknowledged. With the multi-faceted efforts to define the scope and content of 
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indigenous peoples’ rights, common understandings of international law norms are taking 

shape and perhaps giving way to obligations of customary international law that will soon 

be generally applied. 

“Conforming domestic laws and related practice reinforces such customary rules 
of international law. Non-conforming domestic practice may undermine the 
apparent direction of the international norm-building practices, but only to the 
extent that the international regime eventually accepts non-conforming behavior 
as legitimate” (Anaya 2004, 55). 

 
While seeking international forums to address national indigenous issues is a 

promising possibility for reform, it is not one that should be completely relied upon.  

It is fair to say that in theory, much of the settler-state mentality has been shed, 

yet in practice it is still sustained. This is seen in the continued usage of age-old doctrines 

within our legal system that incessantly infringe upon inherent rights of Indian people. 

These doctrines should be rejected, modified, or replaced. Contemporary international 

human rights discourse focuses on core human values of racial equality and equal dignity 

under the law (Anaya 2004, Williams 2005). This should be the backdrop for analyzing 

complex and difficult questions raised by indigenous people in a postcolonial world 

instead of colonial era doctrines.  

 

Worcester Framework 

 A theoretical framework for law reformation can be found in the protectorate 

relationship outlined in Worcester. Within this framework, tribes retain their sovereignty 

as domestic dependent nations and continue to exist as separate, self-governing 

communities within the American political system, under the protection of the U.S. 
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(Echo-Hawk 2010, 433). The protectorate relation obliges and empowers the U.S. to 

safeguard Indian rights, advance tribal interests and protect the well being of tribal 

nations. This includes their cultural and political integrity, which ultimately encompasses 

their religions and sacred sites that are central to the exercise of those religions. Because 

of their imposed dependence upon an external government, Indian affairs are a unique 

area of federal concern that requires special consideration (Welch, Riley, Nixon 2009, 

32). So long as the U.S. remains the guardian of Indian tribes, the long-forgotten features 

of the guardianship doctrine need to be imposed upon the federal government as legally 

required mandates (Echo-Hawk 2010, 434). Indian tribes should flourish under the 

guardianship and trusteeship principles because the U.S. is compelled to protect, not 

destroy tribal sovereignty, traditional ways of life, cultural integrity, religious freedom 

and property. 

Inherent in this framework is the fact that federal Indian law has always been 

heavily influenced by international law. The protectorate status imposed upon Indian 

people was adapted from this.  Marshall discusses the relevance of the doctrine of 

discovery, which emerged as part of the European Law of Nations- the international body 

of law for that period. Marshall turned to the international law of the time as an 

interpretive framework for understanding Indian rights under the laws of the U.S. and the 

Constitution (Williams 2005, 192). Therefore, a return to the utilization of international 

human rights law as an interpretative framework for redefining Indian rights is no drastic 

change from the already established model being used. In fact, it is in conjunction with 

the original intentions of what Marshall set forth. Consequently, authoritative 
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international legal precedents can provide an interpretative backdrop for applying 

egalitarian principles that should govern the Supreme Court’s Indian rights decisions.   

Consistent with stare decisis, using international law to help traverse the 

“unfamiliar intellectual terrain” presented by the novel and admittedly 
problematic human rights claims of Indians to a degree of measured  

separatism in America actually perpetuates a long-established legal  

tradition in the Supreme Court’s Indian law (Williams 2005, 195). 
 

The political aspect of tribal sovereignty is undermined when the cultural aspect 

of tribal sovereignty is under attack. Cultural sovereignty is a way of life that stems from 

a cultural legacy and holds tribes together. Political and cultural sovereignty are 

“inextricably linked, because the ultimate goal of political sovereignty is protecting a way 

of life (Echo-Hawk 2010, 452). Strengthening cultural sovereignty can only be done with 

law reformation that allows Indian communities a significant degree of cultural self-

determination. The presently upheld Indian religion doctrines such as Lyng and Navajo 

Nation, undermine cultural sovereignty by destroying sites needed to carry out religious 

practices. In the absence of legal protections, holy sites will continue to be desecrated and 

Indian religions will continue to be eradicated. Religious freedom has played a vital role 

in the historical development of the United States. Constitutionally, the U.S. is a nation 

that tolerates all religious traditions and should be obliged to do so in the case of Indian 

religious freedom. 

In trying to change federal Indian law to better protect the rights of Indian people, 

there are different options and a diversity of ways to approach them. We can make the 

implementation of international law and U.N. standards into domestic law a priority, or 

we can wait until a further deterioration of Indian rights occur before assertive action is 
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taken. In recognizing that land and resources are crucial to the cultural survival of 

indigenous peoples, safeguarding them from devastation becomes an urgent concern. 

 Within the context of American history, progress has been synonymous with 

development- whether it be the development of lands, sophistication of cultures or 

advancement of technologies. In many cases development has taken the form of 

destruction- altering lands and cultures while declaring ancient traditions obsolete and 

primitive. This is apparent in the cases of the Tolowa, Karok and Yurok in Lyng, the 

Navajo and other tribal communities in Navajo Nation, and the Apache in Mount 

Graham. The destruction of their sacred places for developmental purposes such as roads 

for timber transport, the creation of artificial snow for skiing vacationers and the 

construction of telescopes for star-gazing astronomers has altered religious practices in 

ways that are detrimental to Indian cultures. It is an example of how development has 

advanced certain technological interests (production industries, recreational activities, 

astronomy) through the destruction of long-held tribal traditions intertwining land, 

culture and religion.  

There is an attitude of inevitability embedded within American culture (Cordova 

2008, 162) that justifies this type of progress. This perspective of inevitability is 

reminiscent of missionaries, colonizers and federal agents who erroneously predicted the 

demise of Indian people. As development increases at high velocities, sacred places are 

being destroyed at alarming rates. The negative connotations attached to what “progress” 

has become understood as do nothing to advance the interests or rights of Indian people. 

In America the price of progress has become the misery, displacement, poverty and 
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cultural destruction of Indian people. By denying Indians fundamental cultural and 

religious rights, we are ignoring tribal wealth and wellness and instead subjecting them to 

atrocious realities prescribed to them by the distorted concept of progress.  
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