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ABSTRACT 

The ability to decisively benefit from ample sources of freshwater represents a 

pivotal challenge for American Indian nations and their self-determination in the western 

United States.  Climate change, population growth, and capitalist pressures continue to 

escalate demand for water in an already dry land.  This project set out to listen and add 

practical perspective to the importance of water as reflected in various forms of stories in 

the context of American Indian reserved water rights.  It explores dynamic confluences and 

divergences of worldviews that influence American Indian nations’ relationships with 

water in the present sociopolitical context.   

The integral relationship between literatures, laws, and tribal sovereignty 

constructs this study’s theoretical framework as it broadens scholarship on this connection 

to include the implications of water rights.  This approach leads to a critical, or perhaps 

“literary critical,” background for examining two major water rights struggles in the 

western United States; the first being court decisions on the Wind River Indian 

Reservation, home of the Eastern Shoshone and Northern Arapaho Tribes, and secondly, 

the Klamath-Trinity Basin, where four federally recognized tribes recently partook in 

water rights settlement negotiations.  Litigation and negotiations over vital water are 

presently limited to the minefield of ambiguous Western narratives on the values and uses 

of Indian water rights.  While each conflict has its unique circumstances and personalities, 

EuroAmerican stories of control and superiority continue to justify the exploitation of 

water and subjugation of Indigenous human rights.  Alternative forums might make room 

for restorying and more sustainably managing water.   
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musselshell 

knowledge. 
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INTRODUCTION 

The ability to freely benefit from ample sources of freshwater represents a pivotal 

challenge for American Indian nations in the western United States.  This project sets out to 

listen and add practical perspective to the importance of water and American Indian 

reserved water rights as reflected in their fundamental narratives.  It explores dynamic 

confluences and divergences of worldviews that influence American Indian nations’ 

relationships with water in the present social context.  The integral relationship between 

literatures, laws, and tribal sovereignty constructs the study’s theoretical framework as it 

seeks to broaden existing scholarship on this relationship to include water rights and their 

implications.  This framework provides a critical, or perhaps “literary critical,” context for 

examining two major contemporary water rights struggles in the western United States.   

Chapter one surveys symbolic literatures and their implications for human 

relationships with water while considering their influence on each other.  Chapter two 

examines the dynamic relationship between stories, laws, and tribal sovereignty.  In 

chapters three and four, I present case studies on the Wind River Indian Reservation (in 

Wyoming) and Klamath-Trinity Basin (of Northern California and Southern Oregon) with 

background and interrogation of social narratives, including the narratives categorized by 

Western law and science.  How these narratives implicitly and explicitly influence the 

parameters of debate and negotiation are central questions.   

In both case studies, Indian tribal governments have been compelled to enter into 

Western forums to restore rivers and fisheries vital to their ways of life.  The current 

political context takes to task the tribes’ abilities to interact with and fully benefit from the 

rivers on which their reservations have been established.  The case studies represent each 
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of the two forums thus far available for resolving questions of Indian water rights in the 

EuroAmerican political system – litigation and negotiated settlement.  Both western 

forums are steeped in cultural narrative(s) that lead to written results.  I interrogate the 

cases and their narratives for recognition of Native peoples’ authorities (that governed the 

lands and rivers for thousands of years) and the existing laws to protect these tribal 

resources.  

Stream flows in the Wind River have direct influence on the health, prosperity, and 

sovereignty of the Eastern Shoshone and Northern Arapaho Joint Tribes of the Wind River 

Indian Reservation.  However, the State of Wyoming in 1977 sued the Joint Tribes in an 

attempt to define and minimize the Tribes’ rights to use water in the Wind River system.  

The State took this initiative in an effort to prolong large-scale irrigation diversions from 

the Wind River by non-Indian farmers and ranchers.  The controversial, landmark Big Horn 

cases, as they are called, represent the first adjudication of Indian water rights in a state 

court.  The litigation symbolizes what can happen when Indian treaty rights meet the 

Western water policy paradigm.  The prior appropriation doctrine, as it is called, is 

administered by all Western states and it officially began in Wyoming.  The doctrine 

principally conflicts with reserved Indian water rights, which were first recognized by the 

United States Supreme Court in 1908.  

Similarly, the health of the Klamath-Trinity river system has critical implications for 

the future of the Hupa, Karuk, Klamath Tribes, and Yurok (as well as other tribes not 

formally engaged in negotiations) and their fishing cultures.  This project examines a 

confluence of narratives negotiated as part of the recent settlement talks that eventually 

resulted in the Klamath Basin Restoration Agreement (KBRA).  Still pending Congressional 
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approval, this agreement purports to resolve the most contentious and complex water 

dispute in the West.  Professor and Indian water rights scholar, Daniel McCool, writes, “The 

Klamath is virtually a microcosm of western water issues; every major issue presents itself 

in this one river basin” (D. McCool 549).  Five years of meetings between twenty-six 

parties, including the Hoopa Valley Tribe, Karuk Tribe, Klamath Tribes, and Yurok Tribe led 

to the water rights deal after originating as dam removal settlement talks with Klamath 

Hydroelectric Project owner, PacifiCorp.   

Both the Big Horn cases and the KBRA provide insights to a modern-day confluence 

of histories, of different literatures and worldviews, at a narrowly defined space and time 

to resolve vital authority over future social relationships and access to crucial sources of 

freshwater.  My research addresses the following questions:  What have been the literary 

parameters of the debate(s)?  How have the Big Horn cases and the KBRA’s narratives 

settled significant questions regarding tribal sovereignty with respect to water rights?  Has 

there been a taking and/or acquiescing of sovereignty and resources?  Do the cases 

represent progress or change in American Indian–United States diplomacy?  Is there a need 

for alternative forum(s)?  What are the implications of the case studies for international 

human rights?  

Defining tribal sovereignty and how tribes can best realize cultural and political 

self-determination has been put forth by a myriad of scholars and policy-makers, such that 

sovereignty itself resembles a theory in the field of American Indian Studies.  Rennard 

Strickland argues that, “we need scholars who are prepared to step beyond the theory of 

sovereignty and explore it in practice” (Strickland "The Eagle's Empire: Sovereignty, 

Survival, and Self-Govenance in Native American Law and Constitutionalism" 267).  Craig 
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Womack encourages scholars studying the relationship between Indian literature and 

sovereignty to “avoid vague or imprecise use of sovereignty theories” (Katanski 53).  

The current United States’ formal policy era of Tribal Self-Governance necessitates 

that we evaluate the ongoing water settlements’ consequences for their effects on de facto 

tribal sovereignty, including considerations for future generations.  Some scholars suggest 

that the Tribal Self-Determination Act of 1975 ushered in an era whereby the United States 

allows for, if not supports, American Indian tribes to reach new heights of sovereignty and 

self-governance.  Such optimism is warranted given the history of United States policies, 

but present-day genuine self-determination has proven challenging for tribes surrounded 

by resource-hungry interests, including the states, and a conflicted and often corrupted 

federal government trustee.  More significantly, United States Supreme Court decisions 

over the past thirty-five years have shied away from upholding, if not chiseled away, key 

aspects of tribal jurisdiction.  Such an approach by the Court leaves Indian reserved rights 

vulnerable to outside interests.   

American Indian tribes’ authority over sources of freshwater should be a primary 

concern for tribal self-determination and sovereignty advocates.  Population growth, 

climate change, wasteful use, water markets and other social pressures continually 

heighten the stakes to acquire senior-priority water rights in the western United States.  

Current and projected water needs in fast-growing desert cities, including in Southern 

California, as well as agribusiness associates that seek either to irrigate cash crops or sell 

water to the cities are driving capitalist interests to control the flow of water.  According to 

contradictory theories of federal Indian law and morality, these sought-after waters often 

belong to Indian tribes.   
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With a deliberate but curiously quiet pace, then, the United States has for the past 

thirty-five years held a policy of supporting and employing high-pressure water rights 

settlement negotiations with the tribes.  The government typically insists that these 

negotiations remain confidential.  Often, they result in the consideration of money with 

some assurance of access to water for the tribe(s) for the relinquishment of exercising 

Indian reserved water rights, including the right to sue the United States for any related 

breach of trust.  Congress has passed a series of diverse Indian water settlements since 

1978, constituting what Daniel McCool and other scholars call a “Second Treaty Era” (see 

D.C. McCool).  While thus far not given high priority in the halls of academia or mainstream 

media, this water treaty era will eventually be seen as a consequential period in federal 

Indian policy.   

The American Indian water settlements might be compared to their predecessor 

treaties, whereby the United States achieved its goal to assume control of lands through the 

so-called Frontier treaties predicated upon military force, or threat.  After five hundred 

years of colonialism and subjugation, Native Nations in United States have become 

compelled, if not coerced, to negotiate their communities’ access to and uses of freshwater 

with Euro-Americans’ still-opposing imaginations and values of the natural world.  The 

negotiations over vital water are based upon a minefield of ambiguous Western narratives 

about the values, uses, and certainties of Indian water rights.  While each negotiation has 

its unique circumstances and personalities, the prevailing socioeconomic context remains.  

This study does not provide a substantive or representative account of any tribe’s 

history or identity.  Rather, as the research questions and theoretical framework indicate, 

my primary concern is for the Native nations’ self-determination and human rights.  Self-



 

 

14

determination includes a nation’s ability to practice normative systems and ways of life 

according to its prominent evolving stories and morals.  I base my work on the theory that 

when seeking to resolve American Indian and adjacent non-Indian communities’ disputes 

over water, the proper forum will account for differing literary values in as level a setting 

or process as possible.  
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CHAPTER 1: STORIES AND WATER 

 

Stories are everywhere.  For American Indian cultures, evolving stories and 

ceremonies consistently inform that the natural world is alive with spiritual meaning.  

Stories and ceremonies have deeply connected Native peoples to their territories and other 

important places.  Place provides the foundational context for life as translated through 

imagination and language.  For example, Navajo stories consistently remind the Navajo that 

sacred mountains have forever enveloped their homeland with purpose and beauty.  The 

Hupa, Karuk, and Yurok peoples of the Klamath-Trinity Basin similarly believe that the 

rivers flowing through their homeland valleys are the Center of the World.  As Hupa writer 

and Hoopa Valley Tribal (“Hupa” refers to the people, “Hoopa” is the political name) 

Council Member Byron Nelson describes, “The Trinity River runs through a rich valley 

which has always been the center of the Hupa world, the place where the trails return.  

There, the legends say, the people came into being, and there they have always lived” 

(Nelson Jr 28-29).  Carbon dating of fire pits at Hupa village sites date back over 10,000 

years, and the Hupa have resided along the Trinity River for as long as anybody knows 

(Museum).   

The land’s sustenance and clan relations have for tribal cultures always been 

perceived as gifts from the Creator.  As told through multitudes of diverse stories, these 

gifts require respect and sacrifice from the people.  Nelson, in Our Home Forever, writes, 

“each year eels and salmon traveled up the Trinity to the valley, and acorns ripened in the 

surrounding hills.  Before the people of the valley gathered these foods, they held special 

ceremonies” (Nelson Jr 28). 



 

 

16

Native societies actively demonstrate their reciprocal participation in earthly and 

cosmic systems, including by ceremonial practices.  These religious rites derive from 

stories.   According to the Yurok, a neighboring tribe to the Hupa, Nepewo, the “headman” 

of the salmon, lived across the ocean with Wohpekemeu and other deities, and Nepewo 

spoke for all salmon when he declared the following:  “I shall travel as far as the river 

extends.  I shall leave my scales on the nets and they will turn into salmon, but I myself 

shall go by and not be killed” (Keeling 52).   As with other salmon fishing American Indians, 

the Yurok First Salmon Ceremony requires that the fish be prepared and eaten according to 

strict guidelines.  The medicine man or leader consults with the leader of the salmon for 

permission to eat the fish.  A dialogue takes place but only the medicine man speaks.  

Spirits on either side of the river watch closely to ensure that proper etiquette is followed 

(Keeling 52).    

Of course, stories inspire people all over the world and in all aspects of their lives.  

Stories and narratives lay out the guidelines for cultural and individual thoughts and 

behaviors.  Stories essentially shape the way we see the world, including how we seek 

knowledge.  There are stories that breathe life and acceptance into the world, and some 

that suffocate and exclude.  Linda Hogan writes:  

Story is a power that describes our world, our human being, sets out the 

rules and intricate laws of human beings in relationship with all the rest.  

And for traditional-thinking native peoples, these rules of conduct and 

taboos are in place to keep a world alive, to ensure that all life will continue” 

(Hogan, Metzger and Peterson 10).   
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In Wisdom Sits in Places, Keith Basso explains how Western Apache stories “promote 

compliance with standards for acceptable social behavior and the moral values that 

support them” (Basso 87).  Leslie Marmon Silko, in Ceremony, writes, “I will tell you 

something about stories, [he said] They aren’t just entertainment.  Don’t be fooled.  

They are all we have, you see, all we have to fight off illness and death.  You don’t 

have anything if you don’t have the stories” (L.M. Silko 2).  Not only do stories 

provide behavioral guidelines, they guide the acquisition of information.   

 Hogan et al. suggest that,  

Ancient intellectual traditions are not merely about systems of belief, as some 

would say.  Belief is not a strong enough word.  They are more than that: They 

are part of lived experience, the ongoing experience of people rooted in 

centuries-old knowledge that is held deep and strong, knowledge about the 

natural law of Earth, from the beginning of creation, and the magnificent 

terrestrial intelligence still at work, and intelligence now newly called ecology 

by the Western science that tells us what our oldest tribal stories maintain – 

the human animal is a relatively new creation here . . . we are truly the 

younger sisters and brothers of the other animal species, not quite as well 

developed as we thought we were.  It is through our relationships with 

animals and plants that we maintain a way of living, a cultural ethics shaped 

from an ancient understanding of the world, and this is remembered in 

stories that are the deepest reflections of our shared lives on Earth” (Hogan 

10). 
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Since Europeans’ arrival on this continent, American Indian communities have 

referred to stories to revise or reject the European model of nationhood.  In varying 

degrees, American Indians still refer to their unique literatures to guide critical decisions 

on matters that determine their cultural and political destinies.  The extent that tribal 

representatives can today rely upon stories in the EuroAmerican contact zone, whether in 

negotiations or legal forums, has been inconsistent.  Public storytelling first depends upon 

an Indian community or individual’s willingness to share a story.  In the Yukon, for 

example, Julie Cruikshank explains that,  

public storytelling in the Yukon occurs in a context where Indigenous 

peoples are struggling to defend their autonomy.  They are deliberating 

among themselves whether to work within the terms of the dominant 

society, using the language of policymaking that increasingly dominates 

public transactions between Indigenous Yukoners and non-Natives, or to 

reject those terms and insist on asserting positions using their own 

paradigms (Cruikshank 63). 

As many people have either heard or read, human beings are made up of seventy 

percent water; the remainder of our bodies is minerals and other matter.  In this way, we 

each physically mirror the earth.  The water in our bodies and all bodies wholly contributes 

to the planet’s circulatory system that includes clouds, rivers, lakes, springs, and oceans.  

We eat, drink, cry, excrete, and eventually become part of the sea.  Fish, birds, plants, 

animals, people, and clouds return nutrients to the land to complete the cycle. 

How a society relates to water reflects some of its most fundamental values.  Many 

Native cultures identify water as a fundamental element of their spiritual and cultural 
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practices.  Water has a prominent role, for example, in the creation stories of many 

American Indian peoples.  For many tribes, including the Arapaho, the earth was covered 

with water before humans came into being.  A Shoshone origin story describes that people 

were created when they jumped or fell out of a water basket.  Water has held meaning for 

Native societies since the beginning.  Various American Indians in well-watered regions of 

the continent refer to North America as Turtle Island, the back of the turtle symbolizing the 

land surrounded by water (Champagne viii).  

Water has always been crucial to American Indians in arid and semi-arid regions 

where access is unpredictable and limited.  In the Western United States, where average 

yearly precipitation averages ten to seventeen inches and extended droughts are common, 

water is central to biological and community survival.  The American West’s streams, 

rivers, lakes, and springs still provide essential habitat for a wide variety of fish, plants, and 

animals that citizens of Indian nations rely upon.  As Wes Martel, Eastern Shoshone Vice-

Chairman on the Wind River Indian Reservation, says, “Water’s the most important 

resource that we’ve got.  It touches everything we’re ever going to do.  You know, all of our 

cultural development, social development, economic development depends on a reliable 

source of clean water.  The Water of Life, that’s what our elders call it” (Carr).  To begin a 

February 2013 visiting lecture to a group of American Indian students from various nations 

at the University of Arizona, Oren Lyons began by emphasizing that, “Water is especially 

important.  There is no substitute for water.  You cannot replace it”(Lyons). 

Indian ceremonies often involve water, including the ingestion of water in some 

cases.  “Indian people have revered water as one of the most sacred elements provided by 

the Creator.  Many American Indian tribes perform prayers, songs, and dances to provide 
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water for their communities, especially during times of planting and harvest” (McGuire, 

Lord and Wallace 37).  In a 1995 interview, Shoshone elder Starr Weed said:  

One Sun Dance chief, he told me, he said, I use fish, I go fishing before I go 

into sun dance, I use a spear, don't use no line, he says, I get fish. He runs 

Sun Dance. When I'm going to pray, I eat fish, that's what he told me. That's 

a thirst dance. That's why he used to do that, he told me. That's how 

important river flow is, for us and our fish.  In our religions, we pray for the 

water to be all right.  Everything needs water you know, that's the way we 

pray, pray for all our food, our fish, wild game and everything.  My people, 

they don't do much farming either, but some do.  Some of us do. (Dillon 100) 

A major problem for Indian characters in D’Arcy McNickle’s story, Wind From an 

Enemy Sky, is how to resolve for themselves and their community the damming of a 

mountain stream in their homeland.  Dam construction is completely foreign to the main 

character, Bull, and his son.  “When he looked back to the dam below him,” McNickle 

writes, “Bull saw that a canal had been cut into the mountainside just below the dam.  The 

water leaped and roared as it came from a dark hole, swirled wildly for a while, then calmly 

flowed away through the big ditch.  That was how they killed the canyon stream” (McNickle 

6).  Later, McNickle writes, “How can a man know what a stream wants to do?  How can he 

decide this by himself?” (24). 

In Julian Lang’s 1989 essay entitled, “It’s hard to be an Indian,” he writes that he was 

“researching endlessly to find the myth-evidence” that proclaims the sanctity of “the most 

important spiritual peaks for us (Karuk) and two neighboring tribes (that) were in danger 

of being destroyed by the planned construction of a highway, the G-O Road.”  (This conflict 
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resulted in the U.S. Supreme Court’s Lyng decision discussed in Chapter Two.)  “Then one 

day in late 1987,” Lang writes, “I was talking about the G-O Road with my great aunt . . . She 

asked me rhetorically, ‘You know why those peaks are so powerful, don’t you?’ ‘No.’ 

‘Because they were left behind to guard the headwaters of all the creeks.’ ‘BINGO!’”  Shortly 

thereafter, Lang shared a story of the sacred Karuk High Country:  “God sat and cried as He 

contemplated a desolate and barren Earth.  How was Mankind, Yaas ara, to survive in a 

land where nothing began to grow?  His tears flowed creating all the major creeks and the 

Klamath River.  All the plantlife and waterlife grew.  Mankind will now be able to live” 

(Lang 3).  Lang suggests that the Spirit People left behind myths as companions for the 

people.  “More importantly for Indians today, this ancient knowledge, created by the genius 

of our ancestors, contains the very essence of tribal sovereignty,” Lang writes.   

And it’s equally important for non-Indians to understand what myths are to 

us, and the predicaments caused when mythology is viewed as universal 

truths related in a distinct way to be a People, a nation . . . I dread to consider 

a world where Indians and others no longer Fix the World, where the power 

of myth is turned into just another coffee table adornment.  Believe it or not, 

the Earth is, after all, somebody (3).   

Momaday begins his story of the Kiowa journey, The Way to Rainy Mountain, with 

the ancient literary form of a poem, entitled “Headwaters.”  Headwaters are borne of snow 

and ice, or they spring from under the earth’s surface, often high in the mountains.  The 

springs emerge from under the dank earth as if defying gravity.  On the surface, headwaters 

begin their unyielding journey toward the sea.  To visualize a quiet, icy trickle high in the 

mountains, following a predestined path, and over time gathering with other such trickles 
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so as to collectively become a roaring river demonstrates the immense power of nature as 

well as human imagination.  The journey of water illustrates how one drop of water leads 

to another and another until it becomes practically impossible to imagine at once, like the 

sea.  Meanwhile, everywhere along its journey, water gives life.  Sometimes, it takes life 

away.   

The imagery in Momaday’s “Headwaters” is not of alpine springs or snowmelt but 

rather of a marsh at noon in the plain, where the Kiowa come from.  Its language gives the 

sense of mystery and awe.  It seems to be describing a scene that happened a very long 

time ago.  It reads: 

Noon in the intermountain plain: 

There is scant telling of the marsh— 

A log, hollow and weather-stained, 

An insect at the mouth, and moss— 

Yet waters rise against the roots, 

Stand brimming to the stalks. What moves? 

What moves on this archaic force 

Was wild and welling at the source.  

Combined with an “archaic force,” “what moves” inspires imagination and creation.  With 

the word “wild,” Momaday refers again to the potential of human imagination.  This poem 

closely parallels the Kiowa creation story.  The power of water adds force to the poem as it 

represents the source from which Kiowa creation emerged.  The poem sets out the sacred 

journey of the Kiowa people and their oral tradition with wild imagination. 
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The events in Momaday’s 1968 novel, House Made of Dawn, take place in and around 

Jemez, New Mexico, where Momaday spent much of his youth.  At the outset of the story, 

the land is established in relationship to the river.  In fact, throughout House Made of Dawn, 

water cleanses, heals, and transforms.  Momaday’s metaphorical and direct references to 

water throughout the story illustrate the essential power of water.  At both the beginning 

and end of the story, the major character Abel is running in the rain, naked to the waist 

with ashes of burnt wood on his arms and shoulders.  When Abel stabs to death his enemy, 

the albino “seemed not to look at Abel but beyond, off into the darkness and the rain, the 

black infinity of sound and silence . . . Abel threw down the knife and the rain fell upon it 

and made it clean” (Momaday House Made of Dawn 82-3). For the albino, the rain exists 

silently beyond with the darkness, but for Abel it is immediate and cleansing.  When Father 

Olguin visits Angela at the Benevides house after she and Abel have been intimate together, 

“She had a craving for the rain” (Momaday House Made of Dawn 72).  When Abel 

remembers his mother, “Her voice had been as soft as water” (Momaday House Made of 

Dawn 12).  Two pages earlier, “silence lay like water on the land”(House Made of Dawn 10).  

The sea, on the other hand, represents something distant and foreign to Abel and it holds 

foreboding power in the novel.  “He could not understand the sea; it was not of his world.”  

Of course, there is not an ocean or other sea near Jemez.  Rather, the sea waits at the end of 

the river and thus symbolizes the end of Abel’s life, or death.  Shortly thereafter, Momaday 

writes, “Forever is the sea” (Momaday House Made of Dawn 99).  

When Abel returns home, near the end of the novel, “At the saddle (in the land) 

there was nothing.  There was only the clear pool of eternity . . . The sun rose up in the 

saddle and shone in shafts upon the road across the snow-covered valley and the hills, and 
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the chill of the night fell away and it began to rain” (Momaday House Made of Dawn 211).  

The Jemez, New Mexico area is typically dry and rains are welcome for the life they bring.  

Momaday’s many references to water throughout House Made of Dawn recognize its life-

giving meanings and its cleansing nature, affirming that water is sacred. 

Indigenous Stories Meet Western 

EuroAmerican immigrants have been slow to understand the reciprocal exchange 

between people and the Land. “The remarkable thing about the cultural landscape that 

whites call the ‘American West,’” Professor Lawrence Evers and Paul Pavich write, “is that 

it was created in absolute ignorance of the cultural landscapes of the native communities . . 

. Each of the three hundred tribal communities living in the West has invested this land 

with traditions of story and song” (Pavich 8).   With an obsession to appear rational, 

unemotional, and objective, as with its empirical law and positivist science, EuroAmericans 

continue not only to overlook cultural investments in the land, but often subvert time-

tested messages about how to sustain a human community in this place.    

Ceremonies and sacrificial practices that revere the natural world are not an 

important aspect of Western, or European Christian religions.  “The difference between 

Native and non-Native use of the land and its resources,” Greg Cajete writes, “is that Native 

cultures have traditionally aspired to live in accordance with an ideal of reciprocity with 

the landscape, guided by cultural values, ethics, and spiritual practice” (G. Cajete 183).  

Native peoples see themselves as active participants within nature; the notion of being 

somehow superior or removed from nature, as in traditional Western stories and religions, 

is unimaginable in traditional Native cosmologies.   
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Native authors and storytellers have often interpreted words and stories brought by 

EuroAmerican forces as disingenuous and thus sought to protect Indian ways by 

remembering old stories and sharing new ones.  For example, D’Arcy McNickle as narrator 

in Wind From an Enemy Sky, writes, “Henry Jim from the first had tried to discover what 

white men were saying, and what they meant beyond the words they used – and that had 

been the difference between him and his brother.  He had studied these strange men from 

beyond the mountains and the words of their discourse ever since they came among his 

people” (McNickle 26). Earlier in the story, Bull says to his brother, “You gave our power to 

a white man.  I guess you know how to get it back.  I never learned how to talk to a white 

man” (McNickle 19).  In Momaday’s House Made of Dawn, the character Tosamah seems to 

understand the white man’s way with words.  The trickster Tosamah, as Pastor and Priest 

of the Sun, says,  

He [the white man] talks about the Word.  He talks through it and 

around it.  He builds upon it with syllables, with prefixes and suffixes 

and hyphens and accents.  He adds and divides and multiplies the 

Word.  And in all of this he subtracts the Truth.  And, brothers and 

sisters, you have come here to live in the white man’s world.  Now the 

white man deals in words, and he deals easily, with grace and sleight 

of hand.  And in his presence, here on his own ground, you are as 

children, mere babes in the woods (Momaday House Made of Dawn 

94). 

Western Water Stories 
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People tell stories in a wide variety of settings, in literary and non-literary forms, 

consciously and subconsciously.  People tell and hear stories, sometimes without realizing 

it.  Persuasive stories are told in the “news” and associated advertisements every day.  

Stories are told by politicians and lawyers, and even by large signs at ordinary highway 

rest areas.  

At the lonesome junction of highways U.S. 26 and U.S. 287, near the northern 

boundary of the Wind River Indian Reservation in western Wyoming, lies a rest area called 

the Diversion Dam Rest Area.  The Wyoming Department of Transportation has installed 

there a large historic point of interest sign to tell a story of the Riverton Irrigation Project.  

It opens with the sentence, “Portions of the High Plains were not settled until the early 20th 

century because water was needed for irrigation.”  Thus the State of Wyoming begins its 

story as though it officially forgot that people had in fact inhabited the region for thousands 

of years and used the water in various ways before Anglo settlers arrived.  The sign goes on 

to describe that western settlers were influenced to move west by the promise of federally 

funded water projects.  The closing sentence reads, “During the rise of Native American 

self-determination the Northern Arapaho and Eastern Shoshone Tribes exercised their 

right to Wind River water, granted by an 1868 treaty.  Court battles were fought over water 

used to irrigate land opened to homesteading by Congress in 1905.  The struggle highlights 

the importance of water to the West”(Transportation).  The question remains as to how 

much self-determination the Arapaho and Shoshone will be afforded when it comes to their 

water rights and water uses.   

The period from 1870 to 1900 in the western United States saw the largest 

agricultural expansion in the history of the world.  Much of this growth, of course, came by 
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way of tremendous involuntary sacrifice by American Indians whose territories rapidly 

transformed into privately owned, according to Western narratives anyway, fenced and 

irrigated farms.  Immigrating farmers brought with them the well-storied myth that to be a 

farmer of the land equates to being morally virtuous.   For example, in his 1880s essay, 

“Farming,” Ralph Waldo Emerson writes: 

The glory of the farmer is that, in the division of labors, it is his part to create.  

All trade rests at last on his primitive activity.  He stands close to Nature; he 

obtains from the earth the bread and the meat.  The food which was not, he 

causes to be.  The first farmer was the first man, and all historic nobility rests 

on possession and use of land” (Emerson 673). 

This story remains deeply engrained in the United States’ Anglo cultural fabric today.  A 

closer examination of the western agriculturalist, however, reveals less romantic images.  

For example, Richard Hofstadter, in “The Myth of the Happy Yeoman,” writes in 1955 that 

the new abundance of available land during westward expansion in the United States,  

made of the farmer a speculator.  Cheap land invited extensive and careless 

cultivation.  Rising land values in areas of new settlement tempted early 

liquidation and frequent moves . . . What developed in America, then, was an 

agricultural society whose real attachment was not, like the yeoman’s, to the 

land but to land values.  The characteristic product of American rural society, 

as it developed on the prairies and the plains, was not a yeoman or a villager, 

but a harassed little businessman (Cords and Gerster 105). 

Such a critical look at the Western farmer and his or her Manifest Destiny social 

context still has not significantly detracted from the popular mythical romance.  Giant 
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agribusiness operations in the United States still find it beneficial to publicly identify their 

operations as “family farms” and carry on the mystique of the rugged individualist farmer.  

For example, the Klamath Falls, Oregon based “Family Farms Alliance” is a lobbying 

organization that includes the largest irrigation district in the world, the Westlands Water 

District in Central California, and other large-scale water development interests.  These 

agricultural operations’ business model fits with Hofstadter’s description, though far from 

little or independent and still expanding.  Western agricultural operations reap enormous 

private benefit from public water projects, continuous Congressional funding packages, 

and international trade agreements.  

Farming in the dry western United States requires the ability to move plenty of 

water onto the land, and in the pioneering days of the Industral Age, this spurred 

opportunity to apply intensive technology and financial capital.  In Greta Erhlich’s essay, 

“On Water,” Erhlich romanticizes about the hardships of living and ranching on the arid 

lands of Wyoming in the early days.  She describes a man named Frank, whose father was 

one of the Mormon colonists sent by Brigham Young to settle and cultivate the arid Big 

Horn Basin.  (The Wind River Indian Reservation is located in this basin.)  The twenty 

thousand acres they claimed were waterless.  To remedy this problem they dug a canal 

thirty-seven miles long, twenty-seven feet across, and sixteen feet deep by hand.  The 

project took four years to complete.  Ehrlich explains that upon completing the canal, the 

Mormons built churches, schools, and houses communally, “working in unison as if taking 

their cues from the water that snaked by them.  ‘It was a socialistic sonofabitch from the 

beginning,’ Frank recalls, ‘a beautiful damned thing’” (Lyon and Sandvold 309).   This story 
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describes the relationship between a Christian sect and its industrious community efforts 

to control water and grow financial capital.   

The first formal administration of state water law in the western United States, the 

prior appropriation doctrine, was structured and established in Wyoming.  Elwood Mead 

was a visionary of early western water politics.  After being denied his dream of state water 

control in Colorado, Mead moved to Wyoming where he became a principal author of the 

state’s constitution in 1890.  While drafting the constitution, Mead convinced his colleagues 

that state ownership of water would bring great potential.  Wyoming’s constitution 

includes the statement, “the water of all streams, springs, lakes, or other collections of still 

water, within the boundaries of the State, are hereby declared to be the property of the 

State” (Reisner 2).    

 Mead also convinced the state to invest powers of water management in the hands of 

a single official, the State Engineer, a position that Mead himself soon  occupied.  Under 

Elwood Mead’s early guidance, the Wyoming State Engineer resembled a water czar and 

still does today.  In control of all of the state’s waters, except for federal and at least 

theoretically, tribal waters, the State Engineer plays a pivotal role in the state’s economic, 

municipal, and other growth.  Once appointed, the engineer holds a permanent position in 

the state government without term limits.  Such an arrangement allows the State Engineer 

to acquire greater power and influence over time; some have referred to the position as a 

Water Czar.   

 Formal water policy in the western states, the prior appropriation doctrine, 

maintains steadfast rules to manage and control water supplies in order to maximize 

economic benefit.  Water must be put to a “beneficial use” in the West and these uses create 
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incentive for diverting water out of streams and rivers.  Some states have recently begun to 

include instream flows as a beneficial use but they are low in priority compared to 

irrigation, municipal, domestic, stock water, and industrial water uses.  In western water 

policy, a right-holder must “use it or lose it” and using it rarely means allowing water to 

flow naturally.  Another mantra of the prior appropriation doctrine is “first in time, first in 

right,” meaning that the rights hold hierarchy in the chronological order they were 

established.  Since they are legally based upon their treaty or other reservation 

establishment date, Indian reserved water rights hold senior priority, as recognized by the 

United States Supreme Court  in Winters v. United States (207 U.S. 564 1908).    

 The prior appropriation doctrine began in the mid-1800s to provide certainty for 

miners in Northern California.  This western system was historically and remains wholly 

dedicated to providing certainty for water users to meet their needs.  Water certainty is 

difficult enough in the dry West and ironically, with its “use it or lose it” condition, the prior 

appropriation doctrine often rewards inefficient and wasteful water use.  For almost thirty 

years, conservationists have argued that the prior appropriation doctrine has grown 

archaic but state and private advocates of the doctrine have jealously held control.  The 

business of water control is growing rapidly and globally along with the predominant 

Manifest Destiny narrative, which is that accumulating and privatizing natural resources is 

some kind of divine right.   

As Wes Martel expressed, the values and beliefs inherent to the Wind River Tribes’ 

interactions with water differ significantly from the values of water held by Wyoming and 

the Western world.  In the West, water and other natural resources are perceived as 

commodities, outside of and consumable by individuals and societies.  Water policy 
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administrators in the western part of the United States, for example, see a free-flowing 

stream as a waste of resources.  The natural world can be sacrificed to fit the Western 

imagination, whereas in the Native imagination, communities make sacrifices to live in 

balance with the land.  Vine Deloria, Jr. wrote that the Western political view of water 

“understands water only as a representation of property in the legal sense . . .  It completely 

eliminates the intuitive sense of life and emotional content that makes water important as 

an element of universal life and reduces it to a quantifiable income-producing entity” 

(Deloria The Metphysics of Modern Existence 135).  For Indigenous peoples, headwaters, 

rain clouds, and the water they bring are beyond valuation.    

Applied to western agricultural expansion, Confederate States President Jefferson 

Davis said, “Surely the equitable or humane conclusion would be that it were better the 

white man, with his larger means and higher intelligence, should have been assigned to the 

region where artificial appliances were necessary to secure the irrigation which would 

render the land productive, and science would be available to combat the ravages of 

destructive insects” (Qtd. in Deloria "Indian Affairs: Hebrews 13:8" 61).  This statement 

exemplifies the ethnocentric belief that only white people use the land properly.  Similarly, 

politicians, judges, and other Western leaders have labeled Indigenous peoples with racist 

terms like heathens, savages, nomads, and others as they look to empower Anglo stories 

that would justify removing Indian peoples from desired lands and waters. 

Capitalists and Water 

Prolonged droughts, warming temperatures, higher crop prices, fracking, and 

human population growth have all heightened the value of freshwater in the West (as well 

as globally), to the extent that capitalists have begun to refer to water as liquid gold.  For 
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example, an August 2006 New York Times article entitled, “Water attracts investors as 

potential gold,” includes the statement that, “For now, the global water industry remains 

fragmented, with no company commanding more than 5 percent of sales. But it is 

consolidating rapidly as big companies like Siemens, GE, Danaher and ITT continue buying” 

(Deutsch).  Recently, “fracking” for natural gas has further escalated the economic value of 

water as the practice requires large amounts of water to reach previously inaccessible gas 

reserves.   

Water’s comparison to gold holds notable implications for American Indian and 

other Indigenous peoples.  Few, if any, other resources on earth have brought greater 

problems for American Indians than the  Western world’s obsession with gold beginning 

with Christopher Columbus’ geographically misguided journeys in the 15th century.  

Hundreds of thousands have lost their lives and sacred lands to the romance behind gold 

but Indigenous peoples seldom receive even a small fraction of the wealth mined from 

their aboriginal territories.  In 1876, the Commissioner of Indian Affairs stated in his 

Annual Report that, “Whenever an Indian Reservation has on it good land, or timber, or 

minerals, the cupidity of the white man is excited, and a constant struggle is inaugurated to 

dispossess the Indian, in which the avarice and determination of the white man usually 

prevails”(Deloria "Indian Affairs: Hebrews 13:8" 52).   

The Western world’s capitalist interests in water resources portend critical 

challenges for Indigenous peoples. Nevertheless, American Indian communities and 

individuals have withstood the United States’ policies of conquest, removal, assimilation, 

and termination.  In a story remembered by Silko in her essay, “Interior and Exterior 

Landscapes:  The Pueblo Migration Stories,”  
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a malicious ka’tsina, called the Gambler, seizes the Shiwana, or Rain 

Clouds, the Sun’s beloved children.  The Shiwana are snared in 

magical power late one afternoon on a high mountaintop.  The 

Gambler takes the Rain Clouds to his mountain stronghold, where he 

locks them in the north room of his house.  What was his idea?  The 

Shiwana were beyond value.  The Gambler wanted a big stake to 

wager in his games of chance.  But such greed, even on the part of only 

one being, had the effect of threatening the survival of all life on earth.  

Sun Youth, aided by old Grandmother Spider, outsmarts the Gambler 

and the rigged game, and the Rain Clouds are set free.  The drought 

ends, and once more life thrives on earth ("Yellow Women and a 

Beauty of the Spirit" 25). 

Indian Water Rights Recognized 

In some cases, aspects of American Indians’ inherent sovereign rights have been 

recognized by the Western imagination.  By virtue of a series of U.S. Supreme Court 

decisions, beginning with the 1908 Winters v. United States case, American Indian tribes 

still hold legal rights to a vitally large amount of water.  The Winters ruling announced that 

when Native nations signed the treaties to reserve their diminished territories, they 

simultaneously and implicitly reserved enough water to fulfill the homeland purpose of 

their reserved lands.  The Winters Court also decided the date priority for these water 

rights, which is the date that a respective reservation was established.  In this sense, the 

Court applied western water policy in its decision.  Since the Indian reservations preceded 
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state water policies in the West, Winters essentially ruled that tribal water rights would 

have seniority over state water rights.   

However, as people moved and settled across the Western landscape in response to 

the Homestead Act and similar policies to populate the West with white people, the federal 

and subsequent state governments gave little attention to the Supreme Court’s Winters 

decision.  Rather, a well-funded U.S. Army Corps of Engineers partnered with Congress and 

private interests to build the world’s largest water management infrastructure frequently 

dependent upon water sources that legitimately “belong” to American Indians by western 

legal standards.  With plenty of water to meet the needs of the West’s populace at the time, 

and because tribes lacked financial and political resources, Indian water rights remained 

unasserted and practically ignored during the period between the 1908 Winters case and 

the 1960s.   

 The words of Supreme Court Justice McKenna’s majority opinion in Winters must 

have had a hollow ring, as it was during this period in history that the EuroAmerican drive 

to colonize the western reaches of the continent reached its peak.  This trend occurred in 

step with events taking place on an international scale.  During the New Imperialist period, 

from the 1870s to 1914, Western nations mustered their forces to spread capitalist modes 

of production and markets, institutionalized racist social structures and ideologies, and 

established new forms of knowledge production and technologies of power to more than 

80% of the globe.  After dismantling Indigenous resistance to  Western expansion, the 

United States rapidly spread its political and economic will across the continent.  

Americans had already begun telling themselves stories of national adolescence and 

“Manifest Destiny.”  Conveniently, Americans still maintain and proliferate stories about 
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“taming the wild west” absent of the imperialist roots and motives behind this “taming.”  To 

popular American culture, the American Frontier experience was unique; the fact that the 

nation’s westward expansion was synchronized almost step-by-step with Europe’s colonial 

expansions in Asia and Africa during the late 19th and early 20th centuries is still missing 

from the stories.  This may be due to the power of Christian morality stories, since the 

violence and racism of colonialism does not comfortably fit within them.     

Fifty-five years after the Winters decision, the U.S. Supreme Court again addressed 

the question of Indian water rights.  In  Arizona v. California, 373 U.S. 546 (1963),  the Court 

upheld Indian water rights’ seniority over the non-Indian water rights at question while 

establishing for the first time a method for quantifying the Indian reserved water rights.  

Since then, courts have followed that federally recognized Indian tribes still hold these 

water rights.  However, both federal and state judges simultaneously raise pivotal 

questions about the extent of these rights, particularly regarding the nature of their 

allowed uses and jurisdiction.  Thus, attorneys and scholars often advise that Native 

nations follow the increasingly popular trend toward water rights settlement negotiations 

to resolve water rights conflicts.    

American Indians have a wealth of traditional knowledge woven into stories new 

and old that can contribute to sustaining diverse communities reliant on increasingly 

scarce water.  N. Scott Momaday suggests that the vital connecting force in all of the world’s 

cosmologies and religions derives in the human imagination.  In his essay “The Man Made 

of Words,” he writes, “We are what we imagine.  Our very existence consists in our 

imagination” (Purdy and Ruppert 87).  Throughout all of his work, Momaday emphasizes 

the inseparable relationship of imagination, stories, and the natural world for 
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remembering one’s history.  As with people’s inseparability from nature, so too are myth, 

history, and identity interconnected.  Momaday writes in the prologue of The Way to Rainy 

Mountain that, “The imaginative experience and the historical express equally the 

traditions of man’s reality” (Momaday The Way to Rainy Mountain 4).   With the confluence 

of the historical/memoir/myth in Rainy Mountain, the author offers a path for readers to 

experience a unique expression of common human identity.  The oral tradition, the 

historical, and personal narratives bring together contrasting imaginations as words and 

rhythms in the book’s poems combine Native and Western ideas into a singular confluence.  

By combining different literary traditions, Momaday challenges readers to imagine new 

ways of interpreting histories, identities, and the natural world.  

With The Way to Rainy Mountain and other works, Momaday is not just informing 

readers, or listeners, that American literature necessarily should include American Indian 

literature; he urges people to broaden their imaginations to include other peoples’ stories 

in the dialogue of how we relate with the natural world.  Momaday encourages all people, 

including policy makers, lawyers, and judges to re-imagine our relationship and 

responsibilities to the earth and its waters.  In his essay, “The Man Made of Words,” he 

suggests that, “One effect of the Technological Revolution has been to uproot us from the 

soil.  We have become disoriented, I believe; we have suffered a kind of psychic dislocation 

of ourselves in time and space.” He writes: 

Our sense of the natural order has become dull and unreliable.  Like the 

wilderness itself, our sphere of instinct has diminished in proportion as we 

have failed to imagine truly what it is.  And yet I believe that it is possible to 

formulate an ethical idea of the land—a notion of what it is and must be in 
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our daily lives—and I believe moreover that it is absolutely necessary to do 

so (The Man Made of Words: Essays, Stories, Passages 82). 

There are Western writers who envision a similarly more inclusive narrative than 

western water policy would suggest.  Bill Kittredge, for example, grew up on his family’s 

large ranch in the Upper Klamath Basin and today is considered one of the prominent 

voices in western American literature, including environmental writing.  Speaking about 

Klamath Basin water and agricultural issues in a 1998 interview for Range magazine, 

Kittredge said,  

People have only been farming the Klamath Basin basically for 50 or 60 years 

and they’re only now confronting this whole phase of territorial disputes.  

You see places like Europe and the Far East where they had the same kind of 

troubles a thousand or more years ago.  They worked them out, solved the 

problems so long ago they don’t even remember solving them.  Instead of 

thinking, ‘How can we get things our own way?’ people need to start thinking 

about how we can make a community work so that everybody can live in it 

and so that it can support everybody in a way that doesn’t ruin the place.  

(Juillerat). 

Kittredge’s 2000 book, Balancing Water: Restoring the Klamath Basin, looks at the 

basin’s complex water problems with an imagination that accommodates and calls for 

broad-based community solutions.  Chapter 4 describes the recent attempt to resolve 

Klamath River water conflicts in Klamath settlement negotiations.  Some argue that the 

negotiations’ result represents a broad-based solution while others maintain that it is not 

broad enough.  
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CHAPTER 2: STORIES AND LAWS 

 

Stories and Western Law 

When imagining or studying how humans have been socially constructed, the origin 

of our identities, we begin with the past.  To accept that which is based in imagination 

rather than the physical as being significant to reality may challenge those who seek to 

rigorously delineate between fact/fiction and history/imagination.  Historian Hayden 

White suggests that a historical representation of an event has elements that are inevitably 

literary and imaginative in nature.  White asserts that a historian’s vision of the past comes 

not from evidence, since the vision decides in advance what will constitute the relevant 

evidence, but rather from choices made among the possibilities offered by the categories of 

his or her “historical poetics” (White).  The version of the past we choose depends on moral 

and aesthetic values.  The Western historian decides what is most significant by assigning 

value to particular events and arranging history according to one plot structure or another.  

Momaday seems to address and question this concept with the content’s unique structure 

in The Way to Rainy Mountain.  Once one accepts the inevitable fictional quality inherent to 

the historical or other text, just as the oral tradition is inherent to literature, it becomes 

evident that representations of cultures and lives are constructions of both imagination 

and history.  This theory challenges the concept of truth in Western history (see Dreese 26) 

and other Western discourses, including science and law. 

As with any culture’s norms and laws, Western law originates in and is filled with 

stories.  “Narrative is indeed omnipresent in the law,” Peter Brooks writes, “something that 

has no doubt always been recognized but has rarely been attended to in an analytic 

manner”(P. a. P. G. Brooks 16-17).  A formal law by itself may not appear in its beginning, 
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middle, and end story form but its roots extend, create, and/or challenge culturally guided 

stories.  Peter Brooks references scholars Anthony Amsterdam and Jerome Bruner to 

suggest that in the law and other domains of inquiry, “much of human reality and its ‘facts’ 

are not merely recounted by narrative but constituted by it” (P. Brooks 3).   

Nevertheless, practitioners of Western law, as well as science, work to portray their 

inquiries, discourse, and findings as if they follow a linear, unimaginative, and rational 

logic.  The professionalization and manipulation of Western law confuses and disguises its 

narrative nature.  Brooks suggests that the legal profession’s obscuration of law as non-

narrative “might now be viewed as something of a scandal in a field that wants to believe 

that it is rooted in irrefutable principles and that it proceeds by reason alone” (Peter 

Brooks 416).   

It follows, then, that Western laws reflect the durable stories of their culture.  

Christian European legal discourses dealing with questions of individual rights, 

community, the natural world, intercultural diplomacy, family, and religion consistently 

intersect and interact with popular themes and values expressed in Western stories.  

Western legal rules, for example, generally revere or at least condone values of 

individualism, anthropocentrism, competition, racism, hegemony, separatism, 

commercialism and linearism just as do Western stories.  Practical structures and forums 

of Western law also tend to reflect these prominent values with antagonistic trials, statutes 

of limitations, reliance on the written record, assumed objective reasoning, and even the 

dominative Roman architecture of the Supreme Court and other court buildings, for 

example. 
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One of the greatest Western stories ever told, nearly as popular as stories of Jesus 

Christ’s immaculate birth and resurrection, tells of the Spaniard, Christopher Columbus, 

and his “discovery of the New World” in the late 15th century.  Fewer people have heard the 

story of how centuries before Columbus’ journey, the medieval Roman Catholic Church 

created and implemented a legal framework based on a story that divinely vested the 

Pope’s supreme spiritual jurisdiction over the souls of all humankind.  This story became 

the “reasoning” behind the Crusades of the 11th and 12th Centuries as well as the essential 

beginning of the doctrine of discovery (see Williams 15-21).  Four hundred years later, 

Christopher Columbus brought with him this grandiloquent doctrine when he landed on a 

Bahaman island and “discovered” America.  Since then, overarching Christian themes in 

Western legal narratives have held fast since medieval times.  As with all durable stories, 

the subplots have evolved over time.  

The U.S. Constitution refers to a nation-to-nation, treaty making relationship with 

American Indian tribes but Federal Indian law has bound the tribes as supposed 

“dependent wards” under the “supremacy” of the “guardian” Federal Government.  To 

continue expanding the EuroAmerican empire, the Supreme Court has for nearly two 

hundred years constructed three richly storied subplots, or “doctrines,” that 

simultaneously recognize and subjugate American Indians’ inherent rights; the discovery 

doctrine, the plenary power doctrine, and the trust doctrine.  In 1823, the European 

discovery story/doctrine was written into law books on North American soil by Chief 

Justice John Marshall’s majority opinion in the United States Supreme Court’s first Federal 

Indian law decision, Johnson v. McIntosh.  Justice Marshall explicitly premised his opinion 

on medieval legal constructions to impose a Western imagination of property upon 
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American Indian tribes and their occupied lands.  Based upon the premise that the United 

States had discovered America under European law, only the United States can actually 

“possess land.”  While Marshall acknowledged that Indians have communally occupied the 

land “from time immemorial,” he imprinted a Western model of property law onto tribes 

and their lands by likening tribal communities and their territories to corporations with 

individual stock holders represented by a “chief” who could disperse land to individuals in 

return for payment (see Cheyfitz Columbia Guide to American Indian Literatures of the 

United States since 1945).   

In the 1903 U.S. Supreme Court case, Lone Wolf v. Hitchcock, Kiowa leader Lone Wolf 

brought suit against the United States after the Allotment Act sought to divide lands that 

the Kiowa had reserved in the Medicine Lodge Treaty without the Tribe’s consent.  The 

United States Court rejected the Kiowa claim that the Act deprived the tribe of due process 

by stating that Congress can abrogate or adjust treaties at will with its paramount 

authority, or “plenary power” over Indian affairs based on political power (Lone Wolf V. 

Hitchcock 187 US 553).  The trust doctrine has less explicit roots.  Rebecca Tsosie writes 

that the roots of the trust doctrine “extend back to the earliest treaties between European 

governments and Indian nations,” as early treaties between the Indian nations and the 

United States (Tsosie 271).   For example, the Treaty of Hopewell between the Cherokee 

Nation and United States in 1785 assures, “peace to all the Cherokees,” and promises to 

“receive them into the favor and protection of the United States of America.”  In Seminole 

Nation v. United States, the Supreme Court ruled that treaty promises require “moral 

obligations of the highest responsibility and trust” from the federal government (316 US 

286, 296-97 (1942)).  How far this trust actually reaches has proven unreliable.  The Trail 
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of Tears poignantly exemplifies that the Treaty of Hopewell and thus Seminole Nation case 

have fallen on deaf ears.   

In fact, “trust” often represents little more than a word on paper in the stories of 

Federal Indian law; at other times it upholds specific tribal rights.  In 1905, in the fishing 

rights case United States v. Winans, the Supreme Court explained that an Indian treaty is a 

grant of rights from American Indian nations to the United States and not vice versa.  Three 

years later, the same principle was applied in Winters v. United States in the first Indian 

water rights decision.  Winans and Winters together set the foundation for the reserved 

rights doctrine in Federal Indian law.  The discovery, plenary, and trust doctrines in 

Federal Indian law combine to effect a history of the United States that erratically 

considers mutual respect with American Indian nations and peoples, but more commonly 

betrays them to control resources and cultures.  Matthew Fletcher writes that, “Federal 

Indian law is federal common law, subject to the manipulations and even reversal by the 

United States Supreme Court” (M. L. Fletcher 49). 

While it was purchase power backed by military force that ultimately exerted 

Western domination on America’s soil, “law and legal discourse were the perfect 

instruments of empire,” Professor Robert Williams writes, “performing legitimating, 

energizing, and constraining roles in the West’s assumption of power over the Indian’s 

America” (Williams 7-8).  In his book, The American Indian in Western Legal Thought: The 

Discourses of Conquest, Williams provides a detailed history of the systematic construction 

of medieval European Christian law designed to reign over Indigenous inhabitants of the 

Americas.  Williams suggests that society has instilled law with a unique ability to 

immunize, dismiss, and deflate an honest examination of so-called Christian morality 
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behind colonizing endeavors. “In Western colonizing discourse,” he writes, “the thin veneer 

of law and legal argumentation does not obscure so much as add value to what otherwise 

might be regarded as an underlying baseless substance” (Williams 8).  He writes that, “law, 

regarded by the West as its most respected and cherished instrument of civilization, was 

also the West’s most vital and effective instrument of empire during its genocidal conquest 

and colonization of the non-Western peoples of the New World, the American Indians” 

(Williams 6).   

A disturbing series of more recent United States Supreme Court cases beginning 

with the 1978 Oliphant v. Suquamish Tribe, and including Montana v. United States, Strate v. 

A-1 Contractors, and Nevada v. Hicks, have conjured an exanding narrative of American 

Indian jurisdictional inferiority to state and other authorities (see eg., Oliphant v. 

Suquamish Tribe, 435 US 191 (1978), Montana v. United States 450 US 544 (1981), Strate v. 

A-1 Contractor 520 US 438 (1997), Hagen v. Utah 510 US 399, 114 S. Ct. 958, 127 L. Ed. 2d 

252 (1994), and Nevada v. Hicks 533 US 353 (2001).  Like Jefferson Davis’ comment, the 

United States Supreme Court has in these many cases insinuated racist stories to justify 

extending non-Indian control over critical Indian matters (see Williams Jr Like a Loaded 

Gun).  In response to the Court’s jurisdiction decisions leading to 1997, Elizabeth Cook-

Lynn commented that, 

What all of this means to us in Native American Studies, I suppose, is that our 

work is as important as it ever was.  The readings of such scholars Helen 

Hunt Jackson, Vine Deloria, Jr., Felix Cohen, and dozens more, which are often 

at the core of the bibliographies of the discipline, continue to show us that 
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Indian policy that rises out of America’s legal theory often violates the basic 

principles of justice. (Cook-Lynn 7) 

A major theme in the early stories of the EuroChristian Empire and by extension, 

Federal Indian law, consists of an underlying presumption of superiority over Indigenous 

peoples.  Citing Williams, Amelia Katanski argues that the “narrative tradition of Indian’s 

cultural inferiority” has been passed through the courts to perpetuate a “legal discourse of 

opposition to tribal sovereignty”(Katanski 54).  It seems reasonable to inquire, from both 

an objective and Christian moral perspective, how might one person or group’s stories 

become endowed with such superiority to effectively invalidate stories equally important 

to different religious and cultural traditions?  Vine Deloria, Jr. suggests that , “The central 

issue has been that of culture and civilization.  How does one determine that relative 

value, worth, and reality of culture?  What factors are considered in weighing the values by 

which men live?  Does an expanding technology give to one group of people a divine right 

to force on another group of people behavior patterns, values, laws, and concepts that are 

foreign to them?”(Deloria "Indian Affairs: Hebrews 13:8" 61).  Can one cultural group 

legitimately use stories to dominate and oppress another culture’s stories?  Why would 

one group or organization of people insist that its stories supersede another society’s 

stories?  “One can only wonder” Deloria, Jr. writes, “at the profound inability of the white 

man to comprehend two factors of human existence that remain in many ways the most 

important factors of his social existence.  These two factors are law and culture”(Deloria 

"Indian Affairs: Hebrews 13:8" 53). 

While the questions above implicate the immense power of stories, perhaps their 

answer can be summarized with a single word: property.  Mountains of scripted laws and 
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stories have been written to encourage and justify the Western world’s insatiable quest to 

“own” and “control” aspects of the natural world, or property, through the Western lens..  

The 1988 Supreme Court case, Lyng v. Northwest Indian Cemetery Protective Association 

provides a fairly recent example of the U.S. Supreme Court’s dedication to extending  

EuroAmerican control of property and its resources at the expense of Indian religions and 

stories.  In essence, the Supreme Court in Lyng decided to permit construction of a logging 

road in an area of remote Northern California National Forest high country that the Karuk, 

Yurok, and Tolowa use as a crucial sacred sight.  “The Government does not dispute, and 

we have no reason to doubt,” Justice Sandra Day O’Connor wrote in the majority opinion,  

that the logging and road-building projects at issue in this case could have 

devastating effects on traditional Indian religious practices . . . However 

much we might wish that it were otherwise, government simply could not 

operate if it were required to satisfy every citizen’s religious needs and 

desires . . . whatever rights the Indians may have to use of the area, those 

rights do not divest the Government of its right to use what is, after all, its 

land (Lyng V. Northwest Indian Cemetery Protective Assn 485 US 439, 108 S. 

Ct. 1319).   

In this reference to “its (Government’s) land,” does O’Connor imply that Indians are not 

Americans?  The Lyng majority opinion articulates a narrative wherein Indian cultural 

values connected to land are an annoyance to Western utilitarian property values, 

including on public lands.  The Court’s perception of nature is limited to the physical, which 

of course differs from the way American Indian peoples tend to imagine the land.  The 

Western political paradigm does not acknowledge the sacred in nature, nor within in its 
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own religion(s).  Eric Cheyfitz suggests that for Indigenous peoples, “the resistances to the 

translation of land into property and of orality into alphabetic writing are linked”(Cheyfitz 

Columbia Guide to American Indian Literatures of the United States since 1945 55) 

The Court’s legacy before and after Lyng signifies that EuroAmerican culture is 

prepared to dismantle, let alone not accept American Indian philosophies on the human 

relationship with nature.  Stephen Carter suggests that the “trivializing of religion in 

American culture” provides impetus for the U.S. Supreme Court to take sacred lands from 

American Indian peoples (Weaver Other Words : American Indian Literature, Law, and 

Culture 179).  By restricting access to sacred sights and other critical landscapes, a 

persistent narrative propagated by Federal law and other agencies is draining the life out 

of traditional American Indian stories.  Forthcoming chapters provide further perspective 

on this narrative with respect to Indian water rights. 

The Courtroom in American Indian Literature 

Storytelling in American Indian cultures is connected to cultural survival, or 

“survivance” as Gerald Vizenor might suggest.  American Indian authors have told and 

written stories to satirize and otherwise add perspective to Western contact zones to 

strengthen this survivance.  In her article, “Incommensurability and Survivance: Native 

North American Literature and Federal Indian Law,” Maggie Ann Bowers describes how 

Silko, Alexie, Momaday, and others have related events in Western courtrooms as a place of 

conflict, cultural incompatibility, and exercise of colonial power (Bowers).  In The Lone 

Ranger and Tonto Fist Fight in Heaven, Alexie tells the story of “The Trial of Thomas Builds-

the-Fire,” wherein Builds-the-Fire has been charged with, “A storytelling fetish 

accompanied by an extreme need to tell the truth,” which is considered highly dangerous 
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by the judge.  The court interprets his testimony literally and as a personal confession, and 

not for the communal storytelling as Builds-the-Fire intended.  The court accepts or rejects 

alternate testimonies to manipulate the case in favor of the United States.  This case 

highlights Federal law’s lack of recognition for communal responsibility, a major cultural 

difference.  In Yellow Woman and a Beauty in the Spirit, Silko refers to a case to protect 

Laguna Pueblo land rights in which older people of her community testified by telling 

stories, thereby enacting cultural tradition in the courtroom.  The Pueblo community then 

received financial award in exchange for land rights.  Silko thereafter decided that as a 

writer, “the only way to seek justice was through the power of stories” (Leslie Marmon 

Silko Yellow Woman and a Beauty of the Spirit 20).   In House Made of Dawn, Abel stands 

trial for murder in Federal Court for the killing of the albino, whom he had imagined was an 

evil spirit.  The trickster character, Tosamah, mediates Abel’s trial and states that Abel 

killed an evil spirit, which invokes an alternate belief system that requires a separate 

awareness of justice.  At one point, Tosamah exclaims, “What’s-His-Name v. United States.  I 

mean where’s the legal precedent man?  When you stop to think about, due process is a hell 

of a remedy for snakebite” (Momaday House Made of Dawn 132) referring to the 

relationship of the United States and American Indians.  As Bowers writes, “the courtroom 

is a borderland of cultural encounter where cultural differences, such as spirituality, 

attitudes to land, and communal responsibility are performed” (Bowers 466).  Negotiation 

tables similarly represent this borderland, or contact zone, of cultural encounters.  

Mediation plays a tremendous role when American Indian nations are negotiating with 

representatives of differing values of justice.  

Incorporative Discourse:  Stories and Federal Law  
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In the past twenty years, a growing number of scholars have recognized the 

important relationship between stories, law, and tribal sovereignty.  This inquiry might 

stem from the narrative theory and storytelling movements in critical legal studies of the 

1980s and 90s.  It might also derive from the heightened awareness of tribes working to 

revitalize their justice system(s) based on traditional norms and values.   

Some Native scholars specifically encourage a more symbiotic relationship between 

American Indian literatures and Federal Indian law.  Law Professor Bruce Duthu sets 

narratives from Leslie Marmon Silko, N. Scott Momaday, and William Apess alongside 

narratives put forth by Supreme Court Justices to urge that Indigenous narrative traditions 

be included in legal decision-making, especially in cases that address conflicts between 

Indigenous and non-Indigenous societies.  For example, Duthu reads the Supreme Court’s 

Lone Wolf decision contrasted against Momaday’s notion of the “remembered earth.”  

Kristen Carpenter, in her essay, “Contextualizing the Losses of Allotment Through 

Literature,” uses two novels by Louise Erdrich, Tracks and Four Souls, to bring greater 

perspective to the Lone Wolf case (Carpenter).   

A discourse that includes tribal narratives, Duthu suggests, “serves to ignite the 

imaginative possibilities of more inclusive, respectful, and peacefully co-existing 

communities”(Duthu 141).  He suggests that, “an incorporative discourse, as suggested by 

the interrogation of a text like Momaday’s, would serve to awaken greater understanding 

on the part of those constructing legal narratives and those advocating for greater respect 

to be accorded to Indigenous views about the natural world” (Duthu 178).  

Extending the discussion of sovereignty beyond the legal to include the literary 

realm creates potential for stories to strengthen sovereign nations.  Craig Womack in Red 
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on Red suggests that studying the oral tradition as political discourse might enhance the 

understanding of tribal sovereignty.  “Sovereignty, it seems to me,” he writes, “like the oral 

tradition, is an ongoing dynamic process, rather than a fixed creed, and evolves according 

to the changing needs of the nation”(Womack 59).  He writes that, “Nationhood is affected 

by imagination in the way that the citizens of tribal nations perceive their cultural and 

political identity . . . Literature plays a vital role in all of this, since it is part of what 

constitutes the idea of nationhood; people formulate a notion of themselves as an imagined 

community through stories” (60).  Canadian historian Harold Innis admired the structural 

qualities of oral tradition and its potential to balance spatial with temporal concepts by 

reinjecting an appreciation for the importance of qualitative time in human affairs 

(Cruikshank 155).  

The extent that American Indian nations refer to their oral tradition and stories in 

navigating the contact zone varies from group to group.  External political pressures can 

influence a tribe or individual’s willingness, or ability, to share or otherwise refer stories 

in non-tribal forums.  Harold Innis reported that in colonial projects, “Those at the center 

gradually monopolize what comes to be considered rational discourse and marginalize 

those who speak in a different idiom”(Cruikshank 155).  Tribal stories have been used as 

historical data and foundational evidence in tribal court cases, and occasionally in non-

tribal court cases.  Julie Cruikshank writes,  

. . . public storytelling in the Yukon occurs in a context where indigenous 

peoples are struggling to defend their autonomy.  They are deliberating 

among themselves whether to work within the terms of the dominant 

society, using the language of policymaking that increasingly dominates 
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public transactions between indigenous Yukoners and non-Natives, or to 

reject those terms and insist on asserting positions using their own 

paradigms”(Cruikshank 142).   

The purposes and meanings of stories can change over time.  We might not realize the 

meaning of some stories until later in time.  A story’s meaning could someday serve an 

important purpose previously not considered. 

By disguising law as strictly reasoned and rational, the Western legal tradition 

limits its potential; it fails to understand that no legal system is equipped to reveal 

absolute truths about complex social problems.  To deny information that produces an 

emotional response, such as stories, because emotion is supposedly distinct from 

reasoned evidence, causes problems for Western law.  Emotions can open up ways of 

seeing and knowing, and therefore contribute to reasoning.  Scholars from various fields 

have expressed that emotions have cognitive dimension and are connected to reasoned 

beliefs in various respects (see Gewirtz 145).  With its potential to provoke human 

emotion, storytelling provides a balance with reason.  Harlon Dalton writes that, “What 

interests me most is the relation between storytelling and reasoning from principles . . . 

both are, to my mind, critically important ways of knowing. . . . It is their very difference 

that makes for the possibility of healthy symbiosis”(Dalton 58).  Stories and reason 

combined together might result in more fair and sustainable outcomes.  “Far from being a 

substitute for it,” Dalton writes, “storytelling provides a means of interrogating the 

reasoning process.  Moreover, it provides an occasion for considering which principles 

should guide us and a way of discovering how the prevailing principles came to be” 

(Dalton 58).  Martha Minnow writes that “stories are weak against their imperializing 
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modes of analysis that seek general and universal applications, but their very weakness is 

a virtue to be emulated”(Minnow 35).  Minnow writes, “the revival of stories in law is 

welcome, not as a replacement of legal doctrine, economic analysis, or philosophic theory 

but as a healthy disruption and challenge to them.  This is not about which must leave, 

stories or law, stories or social science, stories or philosophy, but about how they can live 

together”(Minnow 36). 

Critical Race Theory 

Critical race theorists maintain that certain cultures have developed social systems 

of privilege and power that combine in ways to tell a continuing story of inside/outsider.  

In her article, “Writing the Living Law: American Indian Literature as Legal Narrative,” 

Amelia Katansky advises that Critical Legal Studies and Critical Race Theory “offer a lens 

for examining legal texts as narratives, resisting conceptions of ‘the law’ as a neutral, 

objective formulation of ‘justice’ or ‘truth’”(Katanski 54).  Katanski references several 

American Indian scholars, including Robert Williams, Taiaiake Alfred, and Christine Zuni 

Cruz who encourage heightened awareness of the Western narratives at work that obstruct 

a multi-cultural society.  More importantly, she explains that these inquiries can further 

tribes’ abilities to adopt and strengthen the normative codes of Native nations. 

Critical race scholar Richard Delgado maintains that stories can help a society 

understand when it is time to reallocate power (Delgado 2415).  To be effective, Delgado 

explains, stories must appear non-coercive, encouraging the reader to suspend judgment, 

listen for their message, and then decide what truth they contain.  “Stories are the oldest, 

most primordial meeting ground in human experience,” Delgado writes.  “Their allure will 

often provide the most effective means of overcoming otherness, of forming a new 
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collectivity based on the shared story” (Delgado 2438).  Delgado refers to oppressed or 

marginalized communities as “outgroups” and explains that “the dominant group creates 

its own stories, as well.  The stories or narratives told by the ingroup remind it of its 

identity in relation to outgroups, and provide it with a form of shared reality in which its 

own superior position is seen as natural” (Delgado 2412).  Storytelling movement 

advocates posit that only through stories can fundamental social inequities be confronted 

and changed.  Farber and Sherry cite Delgado when they write, “stories, parables, 

chronicles, and narratives are powerful means for destroying mindset – the bundle of 

presuppositions, received wisdoms, and shared understandings against a background of 

which legal and political discourse takes place”(Farber and Sherry 43).  Instead of telling 

power it is wrong, they advise, tell it a story.  Peter Brooks writes that, “Narrative has a 

unique ability to embody the concrete experience of individuals and communities, to make 

other voices heard, to contest the very assumptions of legal judgment . . . it provides a way 

of saying, you cannot understand until you have listened to our story” (P. a. P. G. Brooks 

16).   “Literature has the ability to reflect many voices in ways the law cannot,” write Jen 

Camden and Kathryn Fort in their article, “Channeling Thought’: The Legacy of Legal 

Fictions from 1823” (Kidwell and Nabakov 83).  “The combination of critical race theory 

and the study of law and literature,” write Camden and Fort, “provided scholars a way of 

demonstrating that though one view of a story or history had the force of law, this 

dominant narrative was created, at least in part, through the suppression of alternative 

minority narratives” (Kidwell and Nabakov 78). 

It would be naïve to expect that simply acknowledging or telling stories in a 

Western courtroom would necessarily lead to fair outcomes for American Indians.  
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Predetermined morals proliferate problems in Western contact zones, as EuroAmerican 

law demonstrates.  Clearly, the power of stories can cause people to behave unjustly; there 

is no monopoly on “truth” in stories or elsewhere.  As Peter Brooks writes, “Storytelling is 

a moral chameleon . . . It can make no superior ethical claim.  It is not, to be sure, morally 

neutral, for it always seeks to induce a point of view” (P. a. P. G. Brooks 16). 

Tribal Law and Stories as Pre-Existing Sovereignty 

 The Indigenous nations of North America had each shaped unique systems for 

influencing behavioral norms long before European arrival on the continent.  These 

complex systems of tribal law were largely founded upon philosophies of kinship and 

religion.  “To the Cherokees, for example,” Rennard Strickland writes, “their body of laws 

was the earthly representation of a divine spirit order, a sovereign command from the 

Spirit World” (Strickland Fire and the Spirits 10-11).  Though challenged by the 

EuroAmerican socio-economic context, many of these adaptive traditional systems of laws 

are still active.  Navajo traditionalists still see law not as a set of rules detached from daily 

life but rather as inherently connected to their daily lives and spirituality; any attempt to 

separate Navajo law from spirituality is futile (see Raymond D. Austin 40).  Strickland 

writes that, “Law, in the context of Native American society, cannot be separated from the 

life and life ways of Indian people . . . (it is) an embodiment of a relationship of Earth and 

her people, a command from the spirit world.  It continues to be so to this day” (Strickland 

"The Eagle's Empire: Sovereignty, Survival, and Self-Govenance in Native American Law 

and Constitutionalism" 251).  While fulfilling a fundamental role in their relationships to 

the natural world, stories substantiate Native nations’ laws.  Traditional law originated in 

memory, example, ceremony and stories; it did not intend to include the written word. 
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Matthew Fletcher writes, “law and culture are collections of stories.  The same stories that 

scholars study as snapshots of tribal culture also are stories about a tribe’s law”(M. L. M. 

Fletcher 5).  Just as a man might be made of words, a culture is made of stories (see 

Momaday The Man Made of Words: Essays, Stories, Passages).   

In the process of interpreting treaties and related rights in tribal courts, traditional 

Indian stories and common law have been used as data and substantive evidence, where 

judges often give them preference over state and Federal laws.  To more effectively 

understand treaties and their negotiated rights, Kristen Carpenter writes that “treaties, 

like legislation promulgated by the tribe, must be infused with tribal law and culture if 

they are to play a role in decisions that promote and resolve contemporary conflicts in 

Indian country with internal legitimacy” (Carpenter 137).  Carpenter suggests that 

interpreting with its native language might provide new and important insights to a Native 

nation’s intentions, cultures, and diplomacies at treaty time.   

In addition to resolving disputes on the reservations, tribes might consider 

applying customary law when negotiating or litigating vital cultural resources with foreign 

governments (like the states or United States), including reserved fishing, hunting, and 

water rights.  Because these matters hold significant importance for American Indian 

livelihoods, cultures, religious practices, lore, and sense-of-place, tribes can use these 

unique aspects of their culture to resolve internal questions or disputes to determine the 

best path and use of human and financial resources in the proceedings.  Not only might 

common law served to clarify internal value priorities related to the negotiations, but its 

practice could work to also influence the entire negotiation forum in which the nation 

participates.  Provided its representatives are upright and capable, the more engaged and 
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supportive the tribal community is, the more effective its negotiations to protect and 

restore its reserved rights will be. 

Customary Law: The Navajo Example 

American Indians have relied upon their own stories, or literatures, in various ways 

to reject or revise the European model of nationhood for hundreds of years.  The Navajo 

nation’s justice system has used its unique common law to resolve disputes for over a 

century.  Common law became the Navajo Nation’s official court policy in the 1980s 

through the reinstatement of Navajo peacemaking.  This stemmed from the Navajo judges’ 

agreement that their Nation needed an alternative to the adopted Western form of 

adjudication because its values and methods were incongruent with Navajo ways of life.  

These incompatibilities, as summarized by former Navajo Supreme Court Justice, Ray 

Austin, were: 1) the litigious Western system could not resolve certain problems in Navajo 

communities; 2) Navajos complained that the Western system was too expensive and time-

consuming; 3) Western ways of adjudication confused and frustrated Navajo litigants; and 

4) the confrontational style of Western law contravened traditional Navajo justice 

procedures that relied on “talking things out” and consensus to resolve disputes.  Since the 

Navajo system often depends on expressions that can only be understood in its native 

Navajo language, the Court uses this language to explain legal concepts.  In his book, Navajo 

Courts and Navajo Common Law: A Tradition of Self-Governance, Professor Raymond Austin 

explains in detail how the Navajo Nation courts refer to ancient tribal values, customs, and 

norms and use them to solve contemporary legal issues and problems.  “This method,” he 

writes, “is itself embedded in the Navajo Creation Scripture and Journey Narratives.  These 
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narratives are the Navajo people’s oral history beginning with the primeval universe” 

(Raymond D. Austin xvii).   

Austin offers that the Navajo Nation’s approach to justice can be adapted and applied 

by other Native groups.  He writes, 

Revitalizing and resurrecting ancient customs and traditions and applying 

them in native governments and communities are ways that indigenous 

peoples can cast aside the yoke of colonization and its effects and assure 

themselves of self-determination and control of their futures.  These are 

lessons the Navajo people offer indigenous peoples around the globe (2009, 

xix). 

Austin provides similar encouragement and recommendations in his 2011 article, 

“American Indian Customary Law in the Modern Courts of American Indian Nations” 

(Raymond D Austin).  

Addressing the Navajo nation’s 1868 treaty with the United States, the Navajo 

Supreme Court has expressly stated: “We understand this canon to mean that we have the 

authority to interpret the treaty as Navajos understand it today.  That includes the 

knowledge passed on to us by our ancestors through oral traditions” (Means V. District 

Court of the Chinle Judicial District).  In Means v. District Court of the Chinle Judicial District, 

for example, the Court interpreted the Treaty of 1868 by invoking written histories of 

treaty negotiations, tribal oral tradition, and tribal custom (Carpenter 137).   

Newer Stories 

In his article, “Looking to the East: The Stories of Modern Indian People and the 

Development of Tribal Law,” Matthew Fletcher urges that American Indians can restore 
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their unique customs and traditions and incorporate them into their modern tribal laws.  

Fletcher articulates that Indians and Indian tribes “must recognize that the space to ‘make 

their own laws’ is equivalent to the right of preserving and making their own culture”(M. 

L. M. Fletcher 5).  He argues that the tribal sovereignty narratives portrayed by tribal 

leaders and advocates to Federal and state governments for decades have led to political 

and economic gains, but that “the story is getting old.”  Older tribal stories are tied to 

certain landmarks or landscapes but the reservations system, boarding schools and 

missionaries, and the dispossession of lands “guaranteed the loss of most of these stories,” 

Fletcher writes (5).    

The EuroAmerican imposition of its culture’s exclusionary stories has created a 

chasm in which new stories can and must fill.  In addition to restoring traditions and 

customs for the future of tribal courts, Matthew Fletcher encourages tribes to embrace 

new stories to ensure their cultural survival. “East is a direction of starting over with new 

and powerful energy,” Fletcher writes (M. L. M. Fletcher 2).  Tribal law and sovereignty 

cannot survive “without reference to and a direct connection to the new stories of Indian 

people living today” (Fletcher 2006, 1).  He demonstrates by analyzing four short stories 

by Coeur d’Alene author Sherman Alexie that depict modern Indian people living in a 

world dominated by non-Indian culture and government.  Before translating the stories’ 

messages for tribal law, Fletcher summarizes, 

Indian communities today are seeking to restore as many of the old stories as 

possible, but they need to think about new stories . . . with a realist bent 

about how Indian communities are now surrounded by a series of often 

hostile, alien, and dominant cultures.  The old stories translated into a form 
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of Indian community law – the new stories should be, in turn, examined for 

their relevance to modern tribal law (M. L. M. Fletcher 7). 

Fletcher emphasizes that the message in Alexie’s, The Sin Eaters, is that “the trust 

relationship isn’t about trust and that tribal sovereignty is a hollow vessel without 

something powerful to fit it” (M. L. M. Fletcher 19).  This “something powerful” must be 

stories.  Fletcher’s reading of What You Pawn I Will Redeem highlights conflicting values 

and systems of property between Native and non-Native societies, particularly cultural 

property.  He argues that since postmodern legal scholars have begun to question and 

identify the legal interests underlying Anglo-American common law doctrines, now tribes 

should do the same.  Federal courts, and policy-makers, and their agents might learn from 

this story.  “Literature informs and influences law and culture in subtle but significant 

ways.  Indian people and tribal governments should learn from their own literature as 

well” (M. L. M. Fletcher 21).  If Native nations fail to instill their own laws with their unique 

literatures, old or new, it should not be surprising that Federal courts also do not refer to 

American Indian stories in their legal story-making. 

Ways of Knowing and Restorying 

Western law’s obsession with appearances of reasoned objectivity applies equally 

to the West’s system of acquiring knowledge, or science.  As in the fields of history and 

law, cultural values predetermine the course of inquiry, the relevant evidence, and 

interpretation of results; there can be no real objectivity.  We are taught into our ways of 

thinking and perceiving, our spiritual and mental orientations.  Linda Hogan and others 

explain that systems of thought create our perception and affect every nuance of how 

members of a culture experience the world.  Western science is laden with Western 
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values.  Vine Deloria, Jr. argues that Western society’s reliance on its orthodox system of 

science involves as much bias as, if not more than, any other human system for 

understanding the world. (Deloria Red Earth, White Lies: Native Americans and the Myth of 

Scientific Fact). 

Just as western legal practitioners compartmentalize their facts and cases into 

separate fields of law, western scientists fervently divide up the natural world to study and 

“understand” it.  Attorneys, judges, and scientists all work to remove themselves from the 

subjects of their studies in order to gain knowledge and make judgments more “objective.” 

Frantz Fanon writes that, “The colonial world is divided into compartments,” one for the 

Natives and one for the settlers (Fanon 29).  It follows, then, that Western institutions of 

law and science are also compartmentalized.  The Western way of knowing separates itself 

from nature.  In fact, western science, as Deloria, Jr. writes, requires that the observer be as 

detached as possible from the event he or she is observing (Deloria Red Earth, White Lies: 

Native Americans and the Myth of Scientific Fact 40).   

In response to the Dust Bowl in the 1930s, President Franklin Roosevelt announced 

on the radio, “Today we can no longer escape into virgin territory.  We must master our 

environment. . . .We have been compelled by stark necessity to unlearn the too comfortable 

superstition that the American soil was mystically blessed with every kind of immunity to 

grave economic maladjustments . . .”(Lawler and Schaefer 178).  The President’s response 

to the natural disaster that intensified the Great Depression seems to encourage society to 

more consciously adapt to the land’s capacity, but Roosevelt prefaced his call to action with 

the Western assumption that people have an ability to “master our environment.”  This is 

followed by his perpetuation of the ethnocentric myth that America had previously enjoyed 
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an “escape into virgin territory.”  Not surprisingly, the Dust Bowl (at the time reported to 

be the worst natural disaster in 350 years) nor any other environmental crisis has slowed 

EuroAmerica’s apparent superstition of immunity to cultural maladjustments in nature.  

Instead, giant-scale activities continue to exploit and extract from the land.  These capitalist 

activities are being made increasingly efficient by advanced technologies that serve to 

further excite the Western imagination of separating and mastering nature.  Based on its 

inculcated tendency to exploit rather than adapt, the Western socio-economic system is 

destined to break down from collapse of ecological systems.   

As evidenced by the devastating loss of species, Hogan et al. argue that, “we need to 

rethink not only the stories of a culture but where the stories take their people, and to what 

ends” (Hogan, Metzger and Peterson 11). They then suggest that, “the old stories of the 

human relationships with animals can’t be discounted. . . .They reflect insights that came 

from considerable and elaborate systems of knowledge, intellectual traditions and ways of 

living that were tried, tested, and found true over many thousands of years and on all 

continents” (11).  Might Western scientists, lawyers, and others someday come to accept 

and listen to time-honored knowledge and Indigenous epistemologies?  “What to make of 

our older stories and truths and teachings has been a problem for nontribal thinkers . . . the 

real difficulty lies in the differences between the tribal cultures’ systems of knowledge and 

thought and those of the conquering people” (11). 

Native and Western ways of relating with the natural world have evolved on 

fundamentally divergent paths.  Deloria writes, “Indians know that human beings must 

participate in events, not isolate themselves from occurrences in the physical world.  

Indians thus obtain information from birds, animals, rivers, and mountains, which is 
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inaccessible to modern science”(Deloria Red Earth, White Lies: Native Americans and the 

Myth of Scientific Fact 40).  In his preface to Greg Cajete’s book on Native education, Deloria 

observes that “the philosophical perspective received in modern non-Indian school 

courses, that the world is an inanimate mass of matter arranged by chance into a set of 

shapes and energy patterns, is a matter of belief, not experience, and is the polar opposite 

of the traditional Indian belief”(Gregory Cajete 12).  Similarly, Clara Sue Kidwell and Peter 

Nabokov write, in their essay, Directions in Native American Science and Technology,  

Native and European world views diverged when European scientists began 

to insist that all natural phenomena operated according to fixed laws.  

Patterns and cycles became governing principles rather than the regular 

behavior of spiritual beings. . . Although Native Americans in North and 

South America were capable of keen observation, sophisticated recording 

systems, and manipulation of certain aspects of their environments, at heart 

they were actors in the physical and spiritual environment rather than 

controllers of it” (Kidwell and Nabakov 377). 

In Indigenous cosmologies, the physical and spiritual cannot be separated. 

Meanwhile, the inherent but mostly unacknowledged subjectivity in Western 

academic circles continues to exclude non-Western stories and experience from the 

scope of knowledge.   

The National Research Council, which consists of scientists from Western academic 

institutions, defines restoration as “the return of an ecosystem to a close approximation of 

its condition prior to disturbance.”  This includes, “the reestablishment of predisturbance 

ecosystem functions and related physical, chemical and biological characteristics” (O'Neill 



 

 

62

343).  Catherine O’Neill discusses the need for heightened inclusion of Native ecological 

science in environmental restoration work, referring to Gary Nabhan who suggests that 

restoring might include “restorying,” that is, reimagining the role of humans to focus on 

listening and healing.  Dennis Martinez suggests that restoring tribal environments cannot 

be separated from a thriving tribal culture, espousing what he terms, “ecocultural 

restoration” (344).  The Columbia River Inter-Tribal Fish Commission explains that cultural 

risk for its member tribes includes “ecological impacts that reduce or impair the 

intergenerational transfer of ecological knowledge used for implementing traditional 

holistic environmental management practices” (372).   

American Indian communities can and must determine what will enable their 

cultures to flourish.  Environmental restoration (and degradation) that excludes open 

dialogue and co-management opportunities with affected Indian communities is 

discrimination.  This kind of eco-cultural discrimination continually diminishes the stories 

that have long been intertwined with the natural world (Weaver Other Words : American 

Indian Literature, Law, and Culture 61).  It also leads to less and less species on earth.  
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CHAPTER 3: THE WIND RIVER CASE STUDY 

 

The Big Horn Cases: Introduction 

Since the 1908 U.S. Supreme Court’s Winters decision, hundreds of American Indian 

tribes have possessed reserved Indian water rights in the Western legal context.  Most of 

these tribes’ water rights still have not been formally quantified.  As they have rested 

unadjudicated, these implicitly reserved rights have often been referred to as paper water.  

All together, they add up to a consequential amount of water and veritable time bomb in 

the West.  As water becomes scarcer, questions surrounding Indian water rights represent 

some of the most important human rights and natural resource questions of the 21st 

Century. 

In 1977, the State of Wyoming brought to court the Shoshone and Arapaho Tribes of 

the Wind River Indian Reservation to determine whether the Tribes possess any water 

rights and if so, how much water.  Thus began the first adjudication of Indian water rights 

in a state court.  The State commenced the litigation almost immediately after the 1976 U.S. 

Supreme Court’s Akin decision (Colorado River Water Conservation District v. United States, 

424 U.S. 800 (1976)) interpreted the 1952 McCarran Amendment as allowing for Indian 

water rights cases to be heard in state courts.  Congress had passed the Amendment to avoid 

piecemeal water rights adjudications.  In its 1976 ruling, the Supreme Court instructed that 

state courts must follow Federal Indian law principles when adjudicating Indian water rights.  

Eleven years later, the Tribes and State of Wyoming combined had spent approximately 

$20 million dollars on attorney fees, consultants, and other expenses.  The court’s Special 

Master, Teno Roncalio, later recalled, “in my lifetime, except for the Federal anti-monopoly 

cases recently dismissed or settled, and according to the memory of most counsel herein, 
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no case in our experience has carried so many hours and so many thousands of pages of 

discovery proceedings involving unprecedented expense to parties on all sides” (Rogers 

442).  Finally, in the 1988 Big Horn I decision, the Wyoming Supreme Court ruled that 

indeed the Joint Tribes of the Wind River retain reserved rights to a substantial amount of 

water, and that these rights hold senior priority in the Wind River Basin (In re Rights to Use 

Water in Big Horn River, 753 P.2d 76 (Wyo. 1988).   

On June 26, 1989, on certiorari the United States Supreme Court in Wyoming v. 

United States affirmed the Wyoming court’s decision with an ambiguous four-to-four vote 

without opinion (492 U.S. 406, 109 S. Ct. 2994, 106 L. Ed. 2d 342).  Justice Sandra Day 

O’Connor had recused herself due to a conflict of interest.  The Court in Wyoming limited its 

consideration to only the quantification method used by the state court in Big Horn I, which 

was the practically irrigable acreage method first established in the 1963 Arizona v. 

California case.  Months later, the Wind River Tribes' Joint Business Council appointed a 

tribal water board to regulate their newly drafted Wind River Water Code.  Later that year, 

the board issued a permit requiring a minimum flow of water, known as an "instream 

flow," in the main stem of the Wind River for economic, recreation, and cultural purposes.  

The State moved to block the Tribe’s instream flow at the Wyoming Supreme Court. 

In 1992, the Big Horn III Wyoming Supreme Court majority decision ruled that the 

Tribes must divert their water from its natural stream channel in order to use their water 

rights, and that the State Engineer shall administer the tribes' water right (In re Rights to 

Use Water in Big Horn River, 753 P.2d 76 (Wyo. 1988).  Since the Tribes did not have the 

means nor interest to divert the water, this legal decision practically negates the Tribes’ 

water rights and strips Tribal authority of their rights.  Wind River tribal leaders 
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nonetheless opted not to appeal Big Horn III because the U.S. Supreme Court had been acting 

unpredictably toward questions of tribal jurisdiction as opposed to state rights.  The Tribes 

feared there was too much to lose for themselves and other Indian tribes before the U.S. 

Supreme Court given the Court’s recent record on Indian cases.  In response to the Big Horn 

III decision, retired Wyoming Supreme Court Justice Walt Urbighkit said, "In the law you can 

find an excuse or an explanation for damn near anything” (O'Gara).   

Tribal Sovereignty and Federal Indian Law 

 

Understanding Indian water rights begins with an understanding of two major 

ideas: inherent tribal sovereignty and the American Indians tribes’ relationship with the 

United States.  As described in the previous chapter, American Indian nations governed 

themselves by their own laws long before European immigration (see also generally 

Llewellyn and Hoebel).  The tribes and their diplomacies made clear early on during the 

contact period that they had established the first governments and thus were the first 

sovereigns on this land.  This is not a sentimental idea but an historical, sociological, and 

legal fact.  Unlike the federal and state governments, tribal sovereigns were not and could 

not be created by the U.S. Constitution.  Inherent tribal sovereignty preexisted 1787 by 

thousands of years and continues today, although according to many EuroAmerican stories 

and laws, has become diminished in specific aspects.   

Westerners, for the most part, have been slow to understand or accept these 

concepts because most of us were incorrectly taught by parents and teachers that there are 

two major levels of government in the United States — the federal government and the 

states.  Often distorted by stories of Christopher Columbus, the Wild West, Geronimo, 
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savagery, and various other metaphorical deceptions, United States citizens have long 

struggled with the dilemma of how to relate with the land’s Native peoples.   

Government-to-Government Trust  

The United States recognized early on that there exists a third sovereign, evident in 

the Treaty and Commerce clauses of the United States Constitution — American Indian 

nations.  The legislative, executive, and judicial branches have all recognized tribal 

sovereignty since the early days of the United States.  In 1973, the U.S. Supreme Court 

reiterated, "It must always be remembered that the various Indian Tribes were once 

independent and sovereign nations, and that their claim to sovereignty long predates that 

of our own Government” (McClanahan v. Arizona State Tax Commission, 411 U.S. 164, 172, 1973).  

The story of the federal trust duty has been expressed in moral terms, as a good faith 

standard held by the government in its dealings with Indians.  In 1831, in Cherokee Nation 

v. Georgia, the Supreme Court (ambiguously) described Indian tribes as "domestic 

dependent nations" whose relation "to the U.S. resembles that of a ward to his guardian" 

(30 U.S. (5 Pet.) 1 (1831)).  In Seminole Nation v. United States, the Supreme Court in 1942 

pronounced that the government "is something more than a mere contracting party.  Under 

a humane and self-imposed policy . . . (the federal government) has charged itself with 

moral obligations (to tribes) of the highest responsibility and trust" (Seminole Nation v. 

United States 316 U.S. 286, 296-297 (1942).  

American Indian Nations Distinct from States 

Within twenty years of the Cherokee Nation v. Georgia case, Anglo-Americans would 

begin migrating west in large numbers.  Following the territorial governments, the states 

represented the Western frontier — local control, diversity, and a sense of opportunity like 
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the states in the East.  However, from the outset of westward expansion, the federal 

government supposedly kept Indian issues away from the states.  Just one year after 

Cherokee Nation, in another canon of Federal Indian law, Worcester v. Georgia, Chief Justice 

Marshall recognized that in relation to a state, an Indian tribe is: 

a distinct community occupying its own territory, with boundaries accurately 

described, in which the laws of (a state) can have no force. . . .The whole 

intercourse between the United States and this nation, is, by our constitution and 

laws, vested in the government of the United States (Worcester v. Georgia 31 U.S. 

561 (1832)). 

In 1981, the 9th Circuit Court declared, "State regulatory authority over a tribal reservation 

may be barred either because it is preempted by federal law, or because it unlawfully 

infringes on the right of reservation Indians to self-government” (Colville Confederated 

Tribes v. Walton 647 F.2d at 51 (1981)).  In regard to the state jurisdiction of Indian water 

rights, the Ninth Circuit Court in Colville Confederated Tribes v. Walton stated: 

Water use on a federal reservation is not subject to state regulation absent 

explicit federal recognition of state authority . . . Regulation of water on a 

reservation is critical to the lifestyle of its residents and the development of 

its resources.  Especially in the arid and semi-arid regions of the West, water 

is the lifeblood of the community.  Its regulation is an important sovereign 

power (Colville Tribes v. Walton 647 F.2d at 46-52 (1981)).  

Reserved Treaty Rights 

American Indian treaties and their reserved rights are the supreme law of the land and 

are superior to conflicting state laws (U.S. v. 43 Gallons of Whiskey, 108 U.S. 491(1883)).   
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Accordingly, U.S. courts have created three canons of construction presuming Indian-federal 

treaties should be interpreted as protecting Indian rights.  First, treaties must be liberally 

construed to favor Indians. Treaties are mutual agreements to be construed as Indians 

understood them at the time; they are not unilateral.  Congress is presumed to have "dealt 

fairly" with Indian tribes; therefore treaties "are not to be interpreted narrowly"9 and 

ambiguities must be resolved in the Indians' favor.  In identifying the purpose for which a 

reservation was created, it is considered that Indians need to maintain themselves under 

changing circumstances. 

A treaty does not necessarily grant rights to the respected tribe(s), but is a grant of 

rights from them — a reservation of those rights not granted by the tribe to the federal 

government (United States V. Winans).  For example, in United States v. Winters, when 

establishing their reservations tribes implicitly reserved sufficient water to fulfill the 

purposes of the reservations (Winters V. United States).  The Winters Court wrote that 

tribes had not relinquished “command of all their beneficial use” of waters and that the 

Fort Belknap Tribes’ reserved right could be used in pursuit of the “arts of civilization.”  

This combined with treaty interpretation conditions described above call for flexible 

interpretations of both the purposes of Indian reservations and tribal water uses. 

Additionally, tribes reserved the right to maintain their way of life, which may have 

included hunting and fishing, even where a treaty is silent on hunting and fishing rights 

(Menominee Tribe V. United States).  If a tribe's sustenance included fishing, the tribe 

implicitly maintained the right to sufficient instream flows to maintain the fishery (United 

States V. Adair).  Aboriginal water rights carry a priority date of "time immemorial," based 

upon historical usage of water prior to the creation of the reservation.   
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Contradictory Stories 

In sum, these events and decisions in Federal Indian law have at times proven 

significant for protecting the rights of American Indians from Western interests throughout 

the United States’ relatively short history.  Chapter Two described how legal doctrines in 

Federal Indian law have usurped tribal freedoms and jurisdiction to construct a narrative 

of empire.  Whatever its source, the trust relationship has resulted in an irony of both control 

and protection of tribal sovereign rights.  Reserved rights continue to be compromised in the 

courts.  Federal Indian law has evolved as a chameleon of narratives.  From supposedly 

rational attorneys and lawmakers have come widely diverse narrative inventions to justify 

genocide, suffering, and land-stealing on one hand, and on the other hand, nation-to-nation 

respect and protection for American Indian nations as mutual sovereigns.   

Brief History of the Wind River Indian Reservation 

The Newe, or people, of the Bannock and Northern and Eastern Shoshone had for 

centuries, if not thousands of years, occupied the Snake River plain between Oregon’s Blue 

Mountains and the upper Missouri and Green Rivers in what is now western and central 

Wyoming.  The Eastern Shoshone were the most Plains-adapted of Shoshone groups; they 

hunted bison on the land extending from today’s eastern portions of Utah and Idaho to the 

Powder River Basin in northeastern Wyoming.  According to Gregory Smoak, “Rivers were 

literally the lifeblood of the country.  Newe fished and hunted for all types of game, 

including waterfowl, along the rivers.  Until recently, scholars have underestimated the 

importance of fishing to Newe life.  The Newe possessed a highly developed fishing culture 

that included weirs, fish traps, and spears with detachable barbed points” (Saunders and 

Smoak 39).  
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Eventually, hunting in the Powder River Basin brought competition from the allied 

Northern Arapaho and Sioux Tribes.  The Northern Arapaho had been displaced by Anglo 

settlement from the Red River area of Minnesota and relocated to the area that included 

the basin.  The Shoshone came to hold the balance of power between the Great Basin and 

the High Plains (Kinney 844) and as an enemy of the Sioux, the Shoshone were receptive to 

alliances with the United States.  The Eastern Shoshone are the only Great Basin tribe never 

to be militarily defeated or displaced from their homelands.   

At the turn of the 19th century, white explorers, traders, and trappers began to 

infiltrate the region but neither group immediately interfered with the other.  In 1851, 

Superintendent of Indian Affairs and Sub-agent to Brigham Young, Stephen B. Rose, wrote,  

First the Shoshonee or Snake Tribe, with whom I have spent almost my 

entire time with, since my arrival in the Territory seem to be very friendly 

disposed towards the Whites, and very anxious to be at peace with the 

neighboring Tribes.  Their main band numbers about Twelve Hundred.  

They subsist upon fishing and hunting, and are tolerably well armed, and 

have a very large number of horses.  They seem to be perfectly aware that in 

a few years that their game will be destroyed and that it will become 

necessary to seek some other mode of obtaining a living. (Saunders and 

Smoak 155) 

In 1858, Eastern Shoshone Chief Washakie asked to reserve land for his tribe on the 

Henry’s Fork River in northeastern Idaho.  This initial request received little attention, but 

a subsequent request by Washakie led to a reservation in 1865, whereby over 44 million 
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acres were identified as Shoshone land.  This reservation included areas of today’s 

Yellowstone National Park. 

The land possession history of the Wind River Indian Reservation typifies the 

pattern of cession and diminishment of Indian lands in the 19th century.  Three years after 

its establishment, in the Second Treaty of Fort Bridger in 1868, the federal government 

dramatically reduced the reservation to accommodate increased EuroAmerican settlement.   

Of course, this occurred after Justice Marshall’s Cherokee case decisions in the 1830s that 

were supposed to insulate American Indian tribes from state interference.  The Shoshone 

relinquished its claims to land in present-day Colorado, Utah, and Idaho and retained 

control of over three million acres in Wyoming.  This treaty established the Wind River 

Indian Reservation.  The reservation was originally created for the Shoshone and Bannock 

Tribes, but in 1878, despite a history of differences with the Shoshone, the Northern 

Arapaho Tribe was forced onto the reservation after settlers displaced them.  Though the 

Eastern Shoshone and Northern Arapaho were enemies, Chief Washakie allowed the 

Arapaho to stay on the reservation until they recovered from military defeat and 

imprisonment (Knapik 223).  While Washakie had intended for the stay to be temporary, 

the Northern Arapaho have thus far remained settled on the reservation.   

 After the establishment of the Wind River Indian Reservation, the Shoshone 

continued for a short time to sustain themselves with bison meat, while fish from the Wind 

River was the second principle food between late February and early June (Kinney 844).  

As bison numbers dwindled, the people made efforts to take up agriculture (see Big Horn I, 

83) but generally failed in this Western endeavor and began to sell land back to the United 

States.  In 1897, the Indians ceded another 55,000 acres and in the 1905 Second 
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McLaughlin Agreement, the Tribes were forced by Congress to again cede approximately 

1.5 million acres north of the Wind River for cash to develop the reservation.  The U.S. 

agreed to sell the land as trustee for the Indians if buyers appeared, but would not 

guarantee a purchaser.  The land presently owned and irrigated by non-Indians was bought 

at this time.  By the time the Big Horn cases began in 1977, all of the unsold lands ceded 

had been returned to the Tribes.  The Tribes contend that the sold lands, as well, still 

belong to them.  

The Wind River Indian Reservation is the third largest reservation, encompassing 

approximately 2.2 million acres.  Topographically, the land varies from low desert 

badlands to alpine peaks and valleys, occupying the best-watered portion of Wyoming.  The 

Wind River bisects the entire reservation, flowing southeast from its headwaters in the 

Absaroka Mountains, before its name changes to the Big Horn River at the “Wedding of the 

Waters.” (The Big Horn River and Wind River are one and the same.)  The Big Horn River 

turns north and flows along the eastern boundary of the reservation before reaching the 

Crow Indian Reservation near the Montana border before flowing further north to its 

confluence with the Yellowstone River. 

 Present economic conditions on the reservation are very poor.  Although the 

reservation holds minerals, by the mid 1970s, declining yields from oil and gas wells had 

decreased the Tribes’ largest source of income.  A 1976 economic development plan for the 

reservation suggested that increasing irrigated agriculture, mining gypsum and uranium, 

or developing a recreation and tourism industry centered around a blue-ribbon trout 

fishery on the Wind River would provide a needed economic boost.  Twelve years later, a 

survey found that the average tribal family income was $6,277, with 46% of the households 
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without any employment-based income.  The overall unemployment rate amongst tribal 

members was seventy-one percent.  Roughly seventy percent of the tribal population was 

under 21 years of age.  The lack of basic transportation, garbage services, adequate 

housing, medical care, and supervised recreation for children are serious problems 

(Rusinek 355).  

As described earlier, in 1888, Elwood Mead moved from Colorado and became the 

first territorial engineer of Wyoming.  He had been an early promoter of the prior 

appropriation doctrine for administering water rights.  Wyoming adopted Mead’s approach 

to water management in which the State Engineer, through the Board of Control, functions 

as a quasi-judicial sole administrator of prior appropriation-based state water rights.  

Meanwhile, federal water development and homesteading were enticing settlers to farm 

the generally arid lands of Wyoming.  The Bureau of Reclamation organized and 

constructed three irrigation districts dependent on the Wind River hydrologic system on 

the Indian reservation.  As Marc Reisner writes,  

The unpeopled West, naturally, was where a great many immigrants hoped 

to find their fortunes.  They didn’t want to hear that the West was dry.  Few 

had ever seen a desert, and the East was so much like Europe that they 

imagined the West would be, too.  A tiny bit semiarid, perhaps, like Italy.  But 

a desert?  Never!  They didn’t want to hear of communal pasturelands – they 

had left those behind, in Europe, in order that they could become the 

emperors of Wyoming (Reisner 48). 
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In the early 1900s, then, through the combination of the Homestead and 

Reclamation Acts, and the Winters case, the federal government simultaneously promised 

water to both the Indian tribes and non-Indian agriculturalists of the Wind River basin.  

Within and adjacent to the Wind River Indian Reservation live nearly 25,000 people, 

according to the 2000 census.  Approximately two-thirds of the population consists of non-

Indians living on the reservation, primarily in the town of Riverton, on the confluence of 

the Wind and Beaver rivers.  Non-Indians own the vast majority of farms on the 

reservation.   

The Big Horn Litigation  

The State of Wyoming initiated the general adjudication of water rights for the Big 

Horn River system on January 24, 1977.  Hoping to quantify the rights of more than 20,000 

water users, particularly the Shoshone and Arapaho Tribes, the State filed a complaint for 

general adjudication in state district court.  The United States attempted to move the suit to 

federal court, but pursuant to the U.S. Supreme Court’s 1976 Akin decision, the U.S. District 

Court remanded the adjudication to state court (Colorado River Water Conservation District 

v. United States, 424 U.S. 800 1976).  (Akin and its implications are discussed later.)  After 

arguing that the United States would not adequately represent their interests, the Wind 

River Tribes were allowed by the state district court to intervene in the adjudication. 

To best understand the Big Horn cases, it helps to hear, or read, some of the 

proceedings and opinions that led to the Big Horn III decision.  The state court Judge in Big 

Horn I appointed a special master to determine the scope of the Wind River Tribes’ water 

right.  Teno Roncalio, a former U.S. Representative, signed his 451-page report on 

December 15, 1982, covering four years of conferences and hearings, involving more than 
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100 attorneys.  The report included 15,000 pages of transcripts and over 2,300 exhibits 

(Big Horn I, 753 P.2d at 85) (Rogers 442).  The Special Master’s report concluded that the 

Wind River Tribes own a reserved water right based on the establishment of the 

reservation as a permanent homeland for the Tribes, in accordance with the Treaty at Fort 

Bridger, the Winters doctrine, and the 1979 subsequent decision in Arizona v. California.  

The Special Master applied the legal principle from Winters, stating that a reserved water 

right consists of water necessary to fulfill the purposes of the reservation.  To provide for 

their permanent homeland, Roncalio awarded water to the Tribes for irrigation, stock, 

fisheries, wildlife, aesthetics, mineral, industrial, domestic, commercial, and municipal uses 

(Roncalio 692a).  

The State of Wyoming, the United States, the Wind River Tribes, and numerous 

private parties objected to the Special Master’s report.  On May 10, 1983, State District 

Court Judge Joffe affirmed a reserved water right for the Wind River Tribes, awarding them 

just over 500,000 acre-feet of water from the Wind River system.  However, Judge Joffe 

disagreed with Roncalio that the reservation had been established as a permanent 

homeland for the Tribes.  He stated that the federal government desired only “to convert 

the Indians from a nomadic to an agrarian people” (Decision Concerning Reserved Water 

Rights Claims By and On Behalf of the Tribes of the Wind River Indian Reservation, Wyoming, 

Fifth Judicial District, State of Wyoming 62-63).  The Judge quantified the Tribes’ water 

right on the basis of this “agricultural purpose” using the practically irrigable acreage (PIA) 

standard. In addition, Judge Joffe decreed, “The Tribes are entitled to make such use of the 

water covered by their reserved water rights as they deem advisable, but the use is 

confined to the reservation” (Big Horn III, 835 P.2d 273, 277).  Both the State and the 
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Tribes moved to alter or amend Judge Joffe’s decree.  The Tribes made motions to include 

groundwater and a quantity of water for instream flow and fish habitat and to eliminate 

conditions for water storage.  On June 8, 1984, State District Judge Alan Johnson (Joffe had 

retired) issued an Amended Judgment and Decree.  While denying the Tribes’ motion for 

instream flow water rights, Judge Johnson stated: 

The reserved water right quantified by Judge Joffe does not deny the Tribes 

the ability to regulate instream flows in order to maintain what may be 

considered necessary water for optimum fish habitat . . . The Tribes may seek 

to dedicate their stream flows for fish habitat by using water reserved to 

them by the decision. (Big Horn III, 835 P.2d 273, 277) 

In 1985, Johnson made a similar decree that did not include this explicit statement.   

All parties appealed the 1985 Johnson decree to the Wyoming Supreme Court that 

in February 1988, in Big Horn I, affirmed Judge Joffe’s award of reserved water rights to the 

Shoshone and Arapaho Tribes.  The Big Horn I court agreed that the reservation was 

established solely for agricultural purposes and therefore quantified the water right based 

upon the agricultural, livestock, municipal, domestic, and commercial water uses.  There 

was no reservation of groundwater or water for exportation.  Instream flow for a fishery, 

or water for mineral and industrial development, wildlife, or aesthetic uses were not 

considered in the quantification.  Pursuant to Conrad Investment Co. v. United States, the 

court did affirm an award of reserved water for future projects, based on a calculation of 

reservation lands that were still not developed for irrigation (161 F. 829, 9th Cir. 1908).  

The Wyoming Supreme Court majority in Big Horn I concluded that federal law did not 

preempt state oversight of the Wind River Tribes’ water right.  The court based this 



 

 

77

determination on case law that supported limited state regulation of water sources that 

were not confined within a reservation.  The court expressly stated that the Wyoming State 

Engineer should monitor and enforce the Wind River Tribes’ reserved water right against 

injury from state water appropriators (Big Horn I, 753 P.2d at 114-115).  

Both the State and the Tribes petitioned for a writ of certiorari to the U.S. Supreme 

Court.  The State sought review of 1) whether reserved water rights in fact existed for the 

Wind River Tribes, 2) whether the PIA standard was the proper method of quantification, 

and 3) the priority date for ceded reservation land returned to the tribes.  The Tribes cross-

petitioned for review of 1) the “agricultural” as opposed to a “permanent homeland” 

purpose of the reservation, 2) tribal rights to groundwater, 3) denial of the right to export 

water from the reservation, 4) water efficiency rates used by the court, 5) the priority date 

of non-Indian reserved rights, and 6) the proof required to establish reserved water rights 

on historic lands on the reservation.  In 1989, the U.S. Supreme Court granted certiorari, 

choosing only to review question two from the State’s petition, whether or not the PIA 

standard was the appropriate quantification method.  On July 3, 1989, an evenly divided 

U.S. Supreme Court upheld the Wyoming Supreme Court’s decision that recognized the 

Tribes’ senior priority right to approximately 500,000 acre feet of water from the Wind 

River system.  Justice Sandra Day O’Connor removed herself because of a family-related 

conflict of interest but remarkably, her draft opinion indicates that she would have thrown 

out the PIA Standard.  The Supreme Court’s decision recognized the Tribes’ water right 

priority date at 1868, the date of the Ft. Bridger Treaty, with 210,000 acre-feet of its water 

awarded for future water development. 
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In spring of 1990, the Tribes’ Joint Business Council put together their code of water 

law, entitled, “The Wind River Water Code,” describing the range of allowable purposes for 

tribal water use.  The Tribes also established a Water Resources Control Board to enforce 

the code and regulate their water rights.  Shortly thereafter, the board issued a permit 

dedicating a portion of their futures water rights to a minimum instream flow for fisheries 

protection and enhancement, recreation, groundwater recharge, and benefits to 

downstream irrigators.   

In late spring of 1990, the Wind River instream flow level fell below the amount 

prescribed on the Tribes’ permit, due to local non-Indian irrigation.  The Tribes then sent a 

letter to State Engineer Jeff Fassettt informing him of the violation of the tribal permit and 

requested that he enforce the permit.  Fassett refused, explaining that the Big Horn 

adjudication was incomplete and therefore he would administer all water rights as in 1977, 

when the adjudication began.  Fassett also responded, “their permit for instream flow was 

unenforceable because the Tribes had been awarded only the right to divert water and that 

any change in use of future project water covered by their reserved right must be made 

following a diversion” (Big Horn III, 835 P.2d 276).  The Tribes filed a motion on July 30, 

1990, that the State Engineer be held in contempt for refusing to enforce the instream flow 

and requested the court to appoint a Special Water Master to ensure the Tribes’ water 

rights would be protected.   

On March 11, 1991, Judge Hartman of the State District Court declared that the 

Tribes were entitled to use their reserved water rights on the reservation as they deemed 

advisable, including instream flow use, without regard to Wyoming water law.  Judge 

Hartman also ruled that the Tribes would replace the State Engineer as administrator of 
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the tribes’ rights since the State Engineer was not acting impartially.  The State of Wyoming 

appealed.  On May 3, 1991, the Wyoming Supreme Court stayed enforcement of the district 

court’s decision pending appeal. 

In Big Horn III, the Tribes claimed that the findings in Big Horn I, which had been 

upheld by the Wyoming Supreme Court, quantified their water right but did not restrict 

tribal water use.  They argued that Judge Joffe in 1983 had made it clear that the 

methodology for quantifying the reserved right had in no way limited their water use when 

he declared:  

The Court by such finding does not intend to dictate to the Tribes that they 

are restricted as to the use of said reserved water only for the purpose of 

agriculture, inasmuch as it recognizes that it cannot tell the Tribes how they 

must use water that comes under a reserved water permit.  If the Tribes 

desire to use so much of their water for other purposes, they may do so (Big 

Horn III, 835 P.2d, 277). 

The State argued that the Tribes’ interpretation of the 1983 Joffe decision as allowing 

“futures” water to be used for an instream flow was misplaced and contended that the 

1985 Johnson decree contained no possibility that the Tribes’ water right was other than to 

actually divert water from the stream.  The State argued that Judge Johnson discarded his 

previous opinion on instream flows when he entered his 1985 decree or he would have 

provided for such, and that the Tribes were not awarded water rights which might or could 

have been included in the 1985 decree. 

 On June 5, 1992, the Wyoming Supreme Court voted 3-2 to reverse Judge Hartman’s 

1991 ruling, holding that the Tribes could not convert their future water rights to instream 
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flows.  The court declared it was Big Horn I, and not the 1983 Joffe nor the 1985 Johnson 

decree that decided the issue.  The Big Horn III majority wrote:   

Considering the well-established principles of treaty interpretation, the 

treaty itself, the ample evidence and testimony addressed, and the findings of 

the district court, we have no difficulty affirming the finding that it was the 

intent at the time to create a reservation with a sole agricultural purpose . . . 

The evidence is not sufficient to imply a fishery flow right absent a treaty 

provision (Big Horn III, 835 P.2d, 277-278). 

Writing the majority opinion, Justice Macy stated, “If we had intended to specify what the 

water could be used for merely as a methodology to determine the amount of water the 

Tribes could use for any purpose, we would have said so. . . .The Tribes do not have the 

unfettered right to use their quantified amount of future project water for any purpose 

they desire” (Big Horn III, 835 P.2d, 278).  The court further ruled that if the Tribes want to 

change water use from agricultural to another use, they must follow state law procedures.  

“We hold that the tribes, like any other appropriator, must comply with Wyoming water 

law to change the use of their reserved future project water,” Justice Macy wrote (279). 

 The Big Horn III majority stated that the Tribes’ reasoning that historical federal and 

tribal regulation of Indian water use preempts state control was not persuasive.  Rather, 

“we are persuaded,” Macy wrote, “by United States v. New Mexico . . . wherein the United 

States Supreme Court held that water is impliedly reserved only to the extent necessary to 

meet the primary purpose(s) for which a reservation is made and that, where water is 

valuable for a secondary purpose . . . Congress intended for water to be acquired in the 

same manner as is employed by any other private or public appropriator” (278).  United 



 

 

81

States v. New Mexico however, did not address Indian reserved water rights but rather 

federally reserved water rights on National Forest lands (438 U.S. 696, 98 S. Ct. 3012, 57 L. 

Ed. 2d 1052 (1978).   

 Soon after Big Horn III, the Wind River Tribes filed a petition for rehearing.  In the 

petition, tribal attorneys argued that the decision “ignores or distorts federal law.”  The 

petition suggested that if the court does not reconsider its opinions, “drastic and 

undesirable consequences will follow.”  “First,” the attorneys argued, “The Tribes would 

lose the value of their water right by having to use the water according to what state 

officials deem advisable and in a marginal economic activity rather than the Tribes 

determining the highest and best use of the water.” Also, the Tribes will lose “flexibility to 

participate in efforts to develop solutions for water disputes that create tailored economic 

opportunities for the reservation community and the region as a whole”(Perry "Tribes 

Want Examination of Decision").  In addition, the Tribes petitioned that federal law, not 

state law, is paramount in Indian affairs.  They said the Tribes’ court-awarded water may 

be circumscribed “only by the parties who created this water right: the United States 

Congress and the Tribes, the parties to and beneficiaries of the Fort Bridger Treaty of 1868.  

No federal law or policy permits this court to convert the Indian reserved water right to a 

state law-based water right for the convenience of the state” (Perry "Editor, the Riverton 

Ranger "). 

Analysis of Big Horn Narratives 

Twenty years of litigation on the Wind River has spawned more legal confusion and 

distrust than resolution.  The Big Horn cases further erode legal concepts of tribal 

sovereignty, raising questions about crucial treaty rights that tribes need and desire for both 
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predictable and unpredictable water uses in the future.  The results enable non-Indian 

irrigation districts to dictate the flow (or lack thereof) of a river to which tribes have a 

theoretical, or paper, right.  The Tribes express a need to administer their water rights for 

their cultural and economic wellbeing but the state argues that the tribes cannot provide the 

certainty that non-Indian irrigators need to sustain their agricultural livelihoods, which 

they claim would be lost to the Tribes' eventual use of their water right. 

The 1992 Wyoming Supreme Court majority in Big Horn III announced that the 

Wind River Tribes’ designated instream flow was not a legitimate use of their reserved 

water right based upon its own interpretation that the purpose of the Wind River Indian 

Reservation, as expressed in the Treaty of 1868 at Fort Bridger, was solely agricultural (Big 

Horn III, 278).  The Wyoming Supreme Court concurrently appointed the State Engineer as 

administrator of water on the Wind River Indian Reservation.  This majority opinion 

substantively disregards both longstanding and recent federal Indian law decisions and 

policies, including but not limited to: 1) the canons of construction for interpreting Indian 

treaties as laid out by the U.S. Supreme Court in the 1830s, 2) the protection of tribal affairs 

from state intrusion, also articulated in the 1830s, 3) the reserved rights doctrine as 

explicitly announced by the U.S. Supreme Court in 1905 and 1908, and 4) more recent 

congressional policies of Indian self-determination and self-governance.    

The Role of the United States Supreme Court 

The Wind River Tribes had a compelling case for jurisdiction and use of their 

reserved water rights supported by over a century of Federal Indian law and even 

aspects of western water policy.  However, the contemporary U.S. Supreme Court has 

proven one of the most radical courts in terms of overturning and moving away from 
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presumed settled principles of tribal sovereignty.  This tendency of the Court combined 

with the nebulous manner in which the U.S. Court affirmed Big Horn I may have opened 

possibilities for the Wyoming Supreme Court to maintain state control of Indian water.  

The Shoshone and Arapaho Joint Business Council opted not to appeal the Big Horn III 

decision to the U.S. Supreme Court on the grounds that the current Court has behaved 

unpredictably, at best, in related contests between Indian and state rights.  Jurisdiction of 

senior priority, quantified, reserved Indian water rights is too important, the Wind River 

Tribes assessed, to risk in the consideration of Justices Rehnquist, Scalia, O’Connor, et al. 

In August 1997, Justice Richard Thomas, the only Wyoming Justice to serve on the 

bench since the beginning of the Big Horn adjudication, said, "One of the fascinating things 

about this whole case is that obviously it was one that the Supreme Court of the United 

States should have reviewed because as you've noted, there seem to be at least different 

interpretations of prior Supreme Court opinions which they could settle"(Dillon 59).  Why 

the Supreme Court limited its review of the case to the quantification method used by the 

Wyoming Court remains a mystery. 

Treaty Interpretation 

Much of the confusion in Big Horn III comes from the interpretation, or lack thereof, 

of the Fort Bridger Treaty’s language to provide a permanent homeland for the Indians.  In 

its analysis of the Treaty of Fort Bridger, the Wyoming Supreme Court noted but 

apparently gave sparse weight to federal guidelines for interpreting Indian treaties.  Article 

4 of the Treaty states that the tribes “will make said reservation their permanent home” 

(Treaty with the Eastern Band Shoshone and Bannock, July 3, 1868, at Fort Bridger, Utah, 15 

Stat., 673. Proclaimed Feb. 24, 1869; hereafter, Treaty at Ft. Bridger).  Early in Big Horn I, in 
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Wyoming district court, Special Master Teno Roncalio concluded, “The principal purpose of 

the United States in entering into the Treaty of 1868 was to provide a permanent homeland 

for the Indians so that they may, in whatever way most suitable to their development, 

establish a permanent civilization on the Wind River Indian Reservation” (Roncalio).  The 

Special Master articulated that reservations were set aside not merely for peasant style 

survival, but for broader benefits to the Indians.  This includes changing needs with time.  

Treaties rarely restrict land uses by the tribes; there is no evidence to assume differently 

with water uses.  

The Special Master’s conclusion in Big Horn I was similar to that in United States v. 

Finch, where the Ninth Circuit construed a “permanent homeland” to include the use of a 

fishery as one of the Crow Indian Reservation’s intended purposes, even though there 

was little historical record that the Crow were necessarily a fishing people by tradition 

(548 F.2d 822 (9th Cir.1976).  Roncalio’s interpretation also follows the United States 

Supreme Court’s language in both Winters and Alaska Pacific.  In Winters, the Court 

implied that the “arts of civilization” were among the intended purposes of the Indian 

reservation (Winters V. United States 576).  In Alaska Pacific, the purposes of the 

reservation included industrial and commercial development (Alaska Pacific Fisheries V. 

United States U.S. 78, 89).  Another state court has interpreted Indian water rights in a 

way more consistent with principles of federal Indian law. In Montana v. Confederated 

Salish & Kootenai Tribes of the Flathead Reservation, the Montana Supreme Court stated 

that Winters rights may be used for "acts of civilization which will include consumptive 

uses for industrial purposes."  The Montana court did not strictly construe the Flathead 

Indian Reservation's purposes, indicating that a liberal interpretation was necessary 
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"to further the federal goal of Indian self-sufficiency."  The court stated that other “acts 

of civilization” could include instream flows for environmental, recreational, cultural or 

economic purposes. 

Language in the Treaty of 1868 at Fort Bridger encourages the Indians to farm but 

does not require their conversion to an agricultural economy.  For example, Article 6 

provides incentive to Indians who “shall desire to commence farming.”  It reads,  

If any individual belonging to said tribes of Indians, or legally incorporated 

with them, being the head of a family, shall desire to commence farming, he 

shall have the privilege to select . . . a tract of land within the reservation of 

his tribe, not exceeding three hundred and twenty acres in extent, which 

tract so selected . . . shall cease to be held in common, but the same may be 

occupied and held in the exclusive possession of the person selecting it, and 

of his family, so long as he or they may continue to cultivate it. (Treaty of Ft. 

Bridger, Article 6) 

Article 7 of the Treaty deals with education, and similarly expresses that a choice 

exists as to whether or not “the tribes” will farm.  The article states, “In order to insure the 

civilization of the tribes entering into this treaty, the necessity of education is admitted, 

especially of such of them as are or may be settled on said agricultural reservations” 

(Treaty of Ft. Bridger, Article 7).  Nowhere in the treaty does it say or imply that the 

Indians must or even should commence farming.The Wyoming Supreme Court in Big Horn 

I rejected the Special Master’s findings, stating that Article 4 of the Fort Bridger Treaty 

"does nothing more than permanently set aside lands for the Indians; it does not define 

the purpose of the reservation”(Big Horn I at 179).  In support of its "sole agricultural 
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purpose" argument, the state court cited Articles 6, 8, 9, and 12 of the treaty, which 

authorizes allotments for farming purposes, provides seeds and implements to Indian 

farmers, requires the government to pay twice as much money annually to each Indian 

farmer as to each "roaming" Indian, and established cash awards for the ten best Indian 

farmers.  The Big Horn I court reasoned that while "the treaty did not force the Indian to 

become farmers and although it clearly contemplates that other activities would be 

permitted (hunting is mentioned in Article 4, lumbering and milling in Article 3, roaming 

in Article 9), the treaty encouraged only agriculture, and that was its primary 

purpose"(179).  The court rejected the option of finding more than one purpose for the 

reservation as the Ninth Circuit did in Walton in interpreting an executive order less 

specific than the Treaty of Fort Bridger. 

Wyoming Supreme Court Justice Thomas wrote in his Big Horn III opinion that the 

majority opinion’s analysis, “assumes that the Indian peoples will not enjoy the same style 

of evolution as other people, nor are they able to have the benefits of modern civilization.”  

Thomas thus favored a more liberal interpretation.  In a 1997 interview, he said, “If you're 

really trying to give an identifiable population the opportunity, in a way, to chart their own 

course, then it would seem to me to be a mistake to say you can only do this as long as 

you're willing to make mud bricks; that you have to give them the opportunity perhaps to 

build cars if they want to.”  Ironically, Justice Thomas also opined that the Wyoming State 

Engineer should administer tribal water and that the use of the right should be limited to 

on-reservation purposes.  When asked why the tribes should not administer their own 

water, Thomas replied, "First of all, they were novices in this area, [it] wasn't anything they 

were used to doing" (Dillon 55). 
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By not allowing the Wind River Tribes to adapt its water use to current conditions, 

the Wyoming Supreme Court has raised questions of not just American Indian rights, but 

human rights.  The Big Horn litigation provokes pivotal questions regarding the nature and 

scope of reserved Indian water rights throughout the dry west.  As the quest in the west for 

water and wealth intensifies, so rises the anxiousness of western states to ascertain the 

dimensions of adjoining Indian water rights.  With the Big Horn cases, western states and 

their private interests can move to settle questions of Indian water rights more confidently, 

and with greater pressure on tribes to relinquish rights than otherwise had the Big Horn 

litigation been resolved more justly.  Tribes should be wary of state courts if they choose to 

assert or need to defend their reserved water rights.  

Indian Water Rights and State Courts 

 The Wyoming Legislature enacted a statute for general stream wide adjudications in 

rapid fashion following Akin.  It became the fastest enacted bill in Wyoming history, making 

its way through the legislative process and signed by the Governor in eight days.  Two days 

after that, the legislature applied the statute to Water Division 3, wherein lies the only 

Indian reservation within the state’s boundaries, on the Wind River.  The State urgently 

acted to extinguish, or at least minimize, the Wind River Tribes’ water rights in its state 

courts.  The highly contentious litigation first began when the Wind River Tribes expressed 

discontent about non-Indian water use expansion on the reservation.  The State’s desire 

stemmed from its water policy jealously committed to private, utilitarian interests that as 

later evidenced, philosophically clash with the Wind River Tribes’ ways of managing water 

resources.  To conjure the notion that Indian lands in the Wind River basin were reserved 

solely for agricultural purposes, and thereby restrict the Tribes use of their rights, the 
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Wyoming Supreme Court demonstrated the need for heightened protection of Indian water 

rights from state incursion. 

Since tribes and the federal government had been protected under sovereign 

immunity, states could not take issues of reserved water rights into state courts until the 

U.S. Supreme Court’s 1976 decision in Colorado River Water Conservation v. United States, 

referred to as the Akin case (424 U.S. 800).  The Supreme Court in Akin interpreted the 

1952 McCarran Amendment as congressional intent for reserved Indian water rights to be 

tried in state courts.  Even though the term “reserved rights” is conspicuously absent from 

the 1952 legislation, the Court nonetheless announced that because the amendment is “all-

inclusive” in its desire to avoid piecemeal water rights adjudication, Congress must have 

contemplated such water rights.  

Several rationales contradict Akin.  Primary in these arguments is that federal 

Indian policy has historically and explicitly insulated tribes from state interference (see 

generally, Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).  In 1989, for example, Congress 

preserved the fundamental policy of maintaining federal jurisdiction in certain states over 

Indian water rights by specifically withholding jurisdiction to adjudicate, regulate or tax 

“any real or personal property, including water rights, belonging to any Indian or Indian 

tribe . . . that is held in trust by the United States (28 U.S.C. § 1360 (b) 1989).  In addition, 

even if it waived federal immunity from suit in general stream adjudications, the McCarran 

Amendment did not waive tribal immunity from suit.  Reserved Indian water rights are 

predicated upon federal, not state law, and thus can and should be adjudicated 

independent of claims under state law.   
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Popularly elected judges who might be persuaded by state interests decide state 

court cases.  State courts are accustomed to state water policy, the prior appropriation 

doctrine, and may thus be more likely to ignore or neglect reserved Indian rights which 

have never been used to protect state water users presently using Indian water.  In 1968, 

the National Water Commission warned of state courts intruding on Indian water rights, 

recommending that Congress specifically designate the federal court for presiding over 

such litigation, expressly to avoid the “suspicion of bias”(Lieder 1052).  In response to Akin, 

Senator Edward Kennedy in 1976 stated: 

Indian water rights – no matter how critical to a tribe’s future, no matter how 

well inventoried, no matter how brilliantly defended by government 

attorney’s, cannot receive full protection in state court forums, for the 

security of Indian water right rests not only upon a full commitment from the 

Executive and the complete support of Congress, but also upon the 

availability of an independent and dispassionate federal judiciary to 

adjudicate these rights.  The Akin case may make this impossible. (Practice)  

The U.S. Supreme Court nevertheless has opted to allow states to force tribes into 

the western legal forum most hostile to Indian rights – state courts.  Perhaps the U.S. 

Supreme Court was persuaded that state courts could fairly and expertly adjudicate Indian 

water rights, subject to its review.  The Court after all, made it explicitly clear that state 

courts have the solemn obligation to follow the federal law of reserved water rights.  Citing 

Eagle County v. Akin, the Court stated, “questions (arising from the collision of private 

rights and reserved rights of the United States), including the volume and scope of 

particular reserved rights of the United States, are federal questions” (401 U.S. at 526).  In 
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1983, the Court warned that any state court decision alleged to abridge Indian water rights 

will be subject to “particularized and exacting scrutiny commensurate with the powerful 

federal interest in safeguarding those rights from state encroachment” (Arizona v. San 

Carlos Apache Tribe of Arizona, 463 U.S. (1983) at 571). 

Stephen Feldman suggests that the McCarran Amendment should be revisited in 

light of the U.S. Supreme Court’s interpretation of sovereign immunity statutes in United 

States v. Nordic Village, Inc. (112 S. Ct. 1011 (1992).  “The only feasible interpretation of the 

Amendment after Nordic Village,” Feldman argues, “is that the Amendment fails to confer 

jurisdiction over Indian water rights to state courts.  Federal or tribal should thus 

constitute the exclusive forums – indeed they have always been the proper forums – in 

which to adjudicate Indian water rights” (Feldman 443-44). 

The 1976 Akin case marked a disturbing trend in the U.S. Supreme Court, one 

that compromises de facto tribal sovereignty.  While the Supreme Court had historically 

been the branch of government most willing to recognize and protect tribal sovereignty 

and treaty rights (as referred to above), it appears that the contemporary Justices of the 

Court may be more easily influenced by state and other western interests.  That the 

Wyoming courts had the opportunity to adjudicate Indian water rights was a significant 

and disastrous break from historic federal policy.   

Narratives of Big Horn III Justices 

The opinions of the five justices in Big Horn III are so scattered that they provoke 

more questions than they collectively resolve.  For example, Justice Macy’s majority 

opinion stated that all water within the boundaries of the state belongs to the state (even 

though the tribes were awarded 500,000 acre feet of water).  Justices Cardine, Golden, 



 

 

91

and Brown agreed that Indian water does not belong to the state.  In regard to what law 

applies to change of use, Justices Macy and Thomas argued that the tribes must seek 

change of use under state law. Justice Cardine said that change of use is not subject to 

state law — that federal or tribal law applies.  But Cardine also suggested that the federal 

policy of deference to state water law must be respected.  Justices Golden and Brown 

argued that state law does not apply and was not supported by Big Horn I (as the 

majority suggested), that federal law applies, and that the various water uses permitted 

by the tribes' water code should be acknowledged by the state. 

Northern Arapaho tribal attorney at the time and long-time Lander resident, 

Andrew Baldwin, considers Justice Cardine's opinion to be "the deciding vote" in the 

sense that Cardine's decision most closely reflects the final result of the case (Dillon 56). 

While disagreeing that the tribes should be subject to Wyoming's water laws, Cardine 

argued that the tribes could change the use of their water only if they first put it to a 

beneficial use with an agricultural purpose.  Essentially, Cardine opined that if the tribes 

put water on some dirt for one year and the next year took it off and put it to instream 

flow, they would be "legal." While giving the opinion that irrigation was the purpose of 

the tribes' reserved rights, he also said that "Indian water rights must be interpreted 

with sufficient flexibility to allow for change in use which may be needed when the 

needs of the tribes also change"(In Re Big Horn River System 287).   

Justice Cardine on several occasions brought up concerns of the Wind River Basin 

farmers and ranchers. "My primary concern is that the change of use must be orderly and 

gradual so as to minimize the devastating effect of an enormous dedication to instream 

flow of water," he wrote. "The benefits that result from my proposed disposition are many.  
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First, those farmers and ranchers who, for generations, had an adequate, reliable source of 

irrigation water will not be ruined, bankrupted over night by their neighbor and now new 

senior appropriator, the tribes.”  Professor Rennard Strickland wrote in Cohen’s Handbook 

of Federal Indian Law,  

In determining water rights for Indian reservations, courts are not to 

engage in balancing the competing interests of Indian and non-Indian users. 

Fulfilling the purposes of the reservation may result in economic hardship 

or may even leave non-Indian interests without a water supply at all.  

Those problems may be addressed by Congress subject to constitutional 

limitations; they cannot justify an “equitable apportionment” or 

“reduction of Indian water rights by the judiciary.” (Cohen Handbook of 

Federal Indian Law 1982, 587) 

Justice Golden in his Big Horn III court opinion wrote, "Water regulation is an 

important sovereign power.  It is hard to imagine a resource more critical to the 

economic security or health and welfare of the Wind River Reservation tribes.”  

Summarizing his opinion, he wrote, "In this specific instance, there is no question but 

that an instream flow is a benefit to the Tribes as well as the public in general”(In Re 

Big Horn River System 294).  In concluding his dissent in Big Horn III, Justice Golden 

poignantly and astutely announced,  

If one may mark the turn of the 20th century by the massive expropriation 

of Indian lands, then the turn of the 21st century is the era when the Indian 

tribes risk the same fate for their water resources. . . .Today some members 

of the court sound a warning to the tribes that they are determined to 
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complete the agenda initiated over one hundred years ago and are willing to 

pervert prior decisions to advance that aim.  I cannot be a party to 

deliberate and transparent efforts to eliminate the political and economic 

base of the Indian peoples under the distorted guise of state water law 

superiority. (In Re Big Horn River System 303) 

During a 1997 interview, I asked Majority Opinion writer Justice Thomas what he 

thought about Golden’s statement above.  Thomas responded, “I suppose it isn't terribly 

difficult to make that case, that here we have Indigenous tribes that basically have all of 

what we now call the United States of America, and 200 years later they don't have very 

much of it.  And of course the other side of that coin is, well, that's what happens to you 

when you lose” (Dillon 61).  In responding to a question of whether or not federal law was 

followed in Big Horn III, Justice Thomas in 1997 said, "I would say that certainly that was 

the thesis of the court — was that we were faithfully applying federal law as it dealt with 

the concept of reserved water rights" (Dillon 59). 

Voices and Stories on the River 

In an August 1997 interview, when asked about the Court’s interpretation that the 

reservation was established solely for an agricultural purpose, Co-Chairman of the Tribes' 

Joint Business Council, Wes Martel responded,  

The sole purpose of the reservation as agricultural is shocking, astounding, 

and terrifying all at once.  Most people that aren't from this area, they don't 

know about it, and when you tell them that, the average person just can't 

believe it, they're shocked.  And that five supposedly educated, rational, 
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level-headed, open-minded court justices decided that, that's pretty sad, not 

just for the tribes but for everyone. (Dillon 98) 

By rejecting the Tribes' instream flow, the Wyoming court in effect prolonged chronic low 

flows and excessive sedimentation that inhibit biological integrity.  Amongst other evidence, 

including their cultural stories, the Shoshone and Northern Arapaho Tribes’ water code 

demonstrates that they are more flexible in their water policy than the State of Wyoming.  

In 1990, shortly after Wyoming v. United States, the Eastern Shoshone and Northern 

Arapaho Tribes called for a minimum instream flow of 252 cubic feet per second (cfs) 

based upon recommendations for trout habitat on the Wind River developed in 1981 by 

the U.S. Fish and Wildlife Service.  The Fish and Wildlife Service originally recommended 

325 cfs, but the tribes opted to go with a lower flow of 252 cfs in order to pacify irrigators.  

Non-Indian irrigators nonetheless began to express fears that their livelihoods would be 

lost to tribal water use.  According to David Perry, editor of the Riverton Ranger during the 

tumult of the litigation, many white people were saying that without enough water for non-

Indian irrigators, Riverton would become “a ghost town”(Perry "Editor, the Riverton 

Ranger ").  In late May 1990, the Wyoming State Journal quoted irrigator Fran Fox, who 

said: 

If we don't get water real soon, we are history. The governor's office is not 

doing anything.  We are trying to do everything we can.  If we don't keep 

talking somebody is going to get their face blown away.  Is it really the water 

they [tribes] want?  No. It's money, that's the bottom line.  We are captives in 

our own land.  They can cut us off whenever they want to and our lives are 

hanging in the balance . . . Everything about this place is my blood and soul. I 
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have raised three sons here. For years I have said I would not move for 

anybody.  But, if somebody made me an offer I would probably sell (Wind 

River News "Irrigators Nearing Desperation"). 

This sense of anxiety was new for the non-Indian irrigators.  Water had been virtually 

unlimited, supported by state control and federal money.  For generations, the Indians of 

the Wind River had felt powerless.  For example, they remembered that non-Indians – 

sometimes their childhood schoolmates – had acquired some of the reservation’s best 

resources when the federal government ceded their lands.  They knew also that irrigators 

would dry up the Wind River each summer and that the Midvale Irrigation District would 

frequently sluice its diversion dam, sending tens of thousands of tons of sediment rushing 

downstream without notifying the Tribes.   

When the Wind River flowed at the level the Tribes had prescribed in 1990, U.S. Fish 

and Wildlife Fisheries Biologist David Skates observed that the de-watered stretch of the 

Wind River could provide habitat for healthy populations of fish. "We started to pick up fish 

in that stretch of river; not significant numbers of trout but we did see trout," said Skates. 

"More significant were the native sauger and the ling burbot, or freshwater cod, which are 

both extremely important fish species to the Native American tribes that live on the 

reservation" (Dillon 79).  Asked if native trout once survived in the presently de-watered 

stretch of the Wind River, Skates said, "I would have to say yes, because most of the flows 

were in the river.  There was very little irrigation prior to 1930.  Today, we've got 2,000 cfs 

in the forebay of Diversion Dam.  So the water temperatures were probably a lot lower 

with that volume of water flowing.” Skates added, "Eight or nine months of the year, there 

are trout in that stretch, from October to May" (79). 
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In late spring of 1990, flows on the Wind River began to run below the tribes' 

dedication of 252 cfs (cubic feet per second) because of irrigation diversions.  On May 8, 

Kate Vandermoer, the Tribes' Water Engineer, wrote State Engineer Jeff Fassett requesting 

him to cooperate with the District Court and uphold the tribes' instream flow.  In the May 

14, 1990 Riverton Ranger, Fassett replied that the state supports "justifiable instream 

flows. . . . We're not anti-instream flow, but we're sure against the kind of process the 

Tribes have used to generate instream flows.  We don't think it's valid."  Concurrently, 

Fassett said personal threats had been made to some non-Indians and that tribal officials 

had threatened to shut off non-Indian head gates.  "Any such threats only serve to heighten 

the tension in an already volatile situation and could lead to personal injury," Fassett said.  

One week later, Vandermoer said that someone pulled a rifle on tribal technicians when they 

attempted to measure irrigation flows to a non-Indian’s property.  Vandermoer said threats 

had been made against herself, tribal workers, Indian irrigators and others and that tribal 

leaders had asked the FBI to investigate the threats.  In a message to tribal members, 

Vandermoer said, "By and large, the state of Wyoming is waging a battle against you.  They've 

had 13 years to tell their constituents about this stuff" ("Water Shortage Fuels Tensions on 

Reservation").   

Another week later, on May 29, Wes Martel explained in a public talk the cultural 

and environmental significance of instream flows on the Wind River for the Tribes. "What 

we do with this water can make a difference on this reservation and in streams all over 

the country," he told a non-Indian audience at the Platte River Strategy Conference in 

Casper.  The tribal leader said the Shoshone and Northern Arapaho people are concerned 

about preserving the environmental integrity of the land and water of their 2.2 million 
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acre reservation for future generations. "This is the best of all reservations," he said, 

describing a reservation with 265 lakes, 1104 miles of streams and rivers and 118,000-

acre wilderness area, "where there is some of the prettiest, cleanest water, and the best 

scenery in the whole country." Martel said that instream flow "may be the best thing 

that's ever happened to the river" (Dillon 90).  He said opposition to the tribal instream 

flow is an "Indian and non-Indian issue. You know a country which fosters heroes can 

foster bigots," he said. "But I want to tell Lander and Riverton that they will both benefit 

from what we're doing on the reservation. Everyone will see that we can stand up for 

ourselves and we're going to make people accountable . . . We want to do on the 

reservation what is best for our people and best for the state of Wyoming, too." Later that 

year, Martel responded to accusations that the Tribes just wanted to make non-Indians 

pay for water: "Fisheries and wildlife - they're our relations, and we want to see them 

thrive, just like us. If they start going, we're gone.” (O'Gara).   

Regarding the social climate on the reservation during the late 1980s and early 90s, 

Martel expressed,  

The point here is, number one, we're trying to develop an economy.  And 

they're always saying, `Aw, them Indians are on welfare,' and 'Aw, them 

Indians get commodities,' and `Aw, them Indians get federal handouts.' We 

hear that all the time around here.  Here we are, finally trying to do 

something.  To not only recognize our own sovereignty, but to try to make 

some progress here and improve things.  Well, when that hits the non-Indian 

world, for some reason, there's a lot of negative reaction. (Carr) 
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In response to the way water has been managed on the Wind River by the state of 

Wyoming, Martel said: 

Use it or lose it, right? So you've got these non-Indians out there takin` as 

much as they can, because if they don't, they're gonna lose it.  And they're 

destroying the land, they're destroying water quality, they're altering 

hydrological cycle of our areas, mismanaging water.  They're wasting water 

every day.  And this instream flow, to irrigation districts and to western water 

law, could be considered a four-letter word, because agriculture has the lock on 

western water.  And any time any entity, whether it's a tribe or even a non-

Indian irrigator, if they want to transfer use of water from the beneficial use of 

agriculture to another beneficial use — that's a tough task.  And they don't even 

do it for non-Indians, so how do you expect them to do it for Indian people, 

right? (Carr) 

Scott Roth, Fisheries Biologist for the Wyoming State Game and Fish Department, 

said that much of the Wind River on the reservation becomes dry in late summer due to 

irrigation withdrawals. "However," Roth said, "we have nothing to do with controversies” 

(Dillon 70).  David Skates, Project Leader for the U.S. Fish and Wildlife Service Lander 

Office that assists the Wind River Tribes in fish and wildlife management, said, "In July 

through early September, 90 to 98% of the water is taken out of the river for a seven to 

ten mile stretch above the confluence with the Little Wind River. There are times that 

we've documented the river completely dry in that stretch.”  In August 1997, Skates 

observed, “This year, we've had an exceptional water year, snow packs of 120 to 170 

percent going into the spring, great seasonal rains practically every month this summer.  
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And in checking flows today, 90% of that water is taken from Diversion Dam [the first 

irrigation diversion] to Riverton Valley” (Dillon 70). 

When asked if irrigators might be taking more than enough water from the Wind 

River, Deputy State Engineer for Water Division III, Craig Cooper responded, 

A lot of people, again, depending on who you’re talking to, will tell you that 

Wyoming law allows irrigators to just run amok, divert the streams dry and 

take as much water as they want.  Again, that theory or concept 

demonstrates a lack of understanding of the way the law works and we hear 

that a lot, that, oh well, the state engineer’s office is just letting people divert 

the streams to the max, and they’re allowing people to break the law.  This is 

not true.  The law allows them to do that, if they’re placing it to beneficial 

use.  The law allows that. (Dillon 83-84) 

Cooper described beneficial use as, “a judgment call based on the administrator’s 

history and experience.  It’s not vague, it’s judgment.” Cooper added, “If an irrigator is 

creating state value with the state’s water, we’re not going to bother him. . . .It’s not my 

judgment as to how much water they need to use” (Dillon 84).   

Ralph Urbigkeit, a non-Indian farmer and long-time Fremont County Commissioner, 

when asked for his opinion on whether the tribes and irrigators can coexist, responded by 

saying, "It was a contrived shortage from the very beginning by the State to cause a 

confrontation.  Some of these irrigators put on 25 acre-feet a year.  They don't have to but 

they do.  Others put on five or six" (Dillon 104).  

State Engineer Jeff Fassett expressed doubt that the historically de-watered stretch of 

the Wind River can provide good fish habitat. "You don't see people fishing on the Wind 
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River outside of Riverton.  It's an area that has, had been heavily irrigated for a very long 

time." Asked whether it's feasible for the Wind River to get back to a more natural ecosystem, 

Fassett replied, "I don't think it is.  There's just too much development on the river.  You have 

a hundred thousand acres of irrigated land, it's the backbone of the agricultural economy 

there, for both the tribes and the non-Indians." (Relatively few Indians actually irrigate on 

the reservation.)  Fassett said, “I'm not the biologist to know whether, if you can establish 

some long-term, reliable, predictable instream flows, whether that river would begin to 

stabilize and change or not.  Or whether there's just a certain natural situation there, 

together with the unnatural diversions . . . I just don't think it can physically happen” (Dillon 

79-80).  Asked how many streams and rivers in Wyoming become dried up such as the 

Wind River, due to irrigation, Fassett said, "It would depend on the kind of year.  But 

they're generally the smaller streams.  We don't have any major rivers that, sort of dried up 

in that sense." When asked if he considered the Wind River a major river and if it ever 

becomes dried up due to irrigation, Fassett responded, "There certainly are times late in 

the summer when the Wind River would be, for the most part, the waters would all be 

diverted into the major canals in that system.  The Wind River is certainly a major river, it 

flows over a million acre feet a year"(80).  Asked how many streams in the state are 'fully 

appropriated,' meaning no water remains for new right holders, Fassett responded: 

The concept of fully appropriated is sort of hard.  If you define fully 

appropriated people who get water all the time, then we're there on a lot of 

rivers, you see.  But we have lots of people that are still applying for water 

rights today, in 1997, 110 years after statehood, who say, I can still make a 

beneficial use of water for just a month.  And so, it's been a difficult situation 
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to say, no, you can't, I'm gonna deny the right to make use of water during 

that peak aspect of the hydrograph, knowing that the rest of the year he 

probably will be out of priority and he really won't get much water. (Dillon 

79-80) 

In 1997, John Washakie was re-elected Chairman of the Shoshone Business Council. 

He served on the Council during most of the Big Horn litigation from 1981-1992, much of 

that as Chairman.  In describing the litigation's effect on tribal-state relations, Washakie 

noted that the Governor of Wyoming at the time had met fewer times with the tribal 

council than the territorial governor did in the 1800's.  In a 1995 interview, Washakie 

gave his perspective on Wyoming state water policy: 

The prior appropriation doctrine is a totally new concept to us.  The state's 

policy is real rigid and doesn't account for environmental and cultural 

interests.  Our way of life is concerned with dealing with those aspects of 

water.  In a lot of instances, they [irrigators] were diverting more water than 

necessary, in cases, to reach the end of the canal.  We would never go 

beyond what policy allowed to take.  Let's face it, to take much more hurts 

the land.  Too much water can do more damage than less water. (Dillon 101-

02) 

Washakie pointed out the discrepancy between Bureau of Reclamation dollars into non-

Indian irrigation development versus Indian development, adding that the $4 million 

invested into tribal infrastructure was paid back to the Bureau, unlike the over $75 million 

spent on Midvale. "The Tribes have a conflict with the Department of Interior because the 

trust responsibility has not been lived up to," Washakie said. However, he remained 
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optimistic. "Bruce Babbitt is the first (Secretary) to recognize that the Department of Interior 

better do something.  We see this as a good sign."  Washakie concluded the 1995 interview 

by saying, "the issue of streamflow on the reservation involves issues of sovereignty, racism 

and sociology" (Dillon 102). 

Dick Baldes, a Shoshone tribal member, was the U.S. Fish and Wildlife Service Project 

Leader out of Lander from 1972-1996.  When asked in 1997 for his opinion on whether the Wind 

River system has enough water to sustain both the tribal instream flows and irrigation needs 

without dam construction, Dick Baldes adamantly stated, "There isn't any question about that. 

People that advocate dams are primarily irrigators who want to use as much water any time of 

year that they want.  But with conservation practices, there's plenty of water; there's no need for 

any more dams on this system. . . .For many years, they've [the irrigators] been taking more than 

double their water right, that's in the record books." Baldes continued: 

1977 and 1988 were the lowest water years on record in the Wind River 

Valley.  Yet, all three of the irrigation districts had bumper crops.  And we asked 

Craig Cooper and other state irrigation people, 'Well, why was that?' at a 

meeting.  And their answer was, 'We made the irrigators use water efficiently.’  

Well, give me a break.  Isn't that what we all want to do?  Then everybody 

benefits from the water in the system.  With instream flows it benefits the 

irrigators, it benefits the Tribes, it benefits the fishermen, it benefits the 

floaters, it benefits the people that want to take pictures, it benefits the people 

that live along the river. (Dillon 83) 

Asked why irrigators might take more water than necessary out of the river, Baldes gave the 

opinion, "I think its tradition - they've been able to get all they've ever wanted for all these years.  
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And then, finally, someone is saying, 'Wait a minute, you know, there's a lot of other uses of water 

in the Wind River’” (Dillon 83). 

Chad Baldwin, editor of the Riverton Ranger, the most widely distributed 

newspaper in Fremont County, said the Big Horn litigation and related events on the 

Wind River were "probably the biggest story in our county over the past twenty years." 

Baldwin said: 

The impact has been more a psychological effect, I think, as people worried 

about the future, if they can plan on having water.  I would say it is something 

everybody has followed because it has been somewhat racially divisive.  So I 

would say it has been more an impact of not necessarily an economic 

consequence, although that's there, the impact is just on what it has done to 

our community in general and the way people get along. . . . Socially, the 

morale of the reservation does have an effect on the town here.  Maybe not to 

the extent that it should.  Our county is one of the worst in the nation for 

alcohol-related problems - drunk-driving, liver cirrhosis, arrests.  People who 

know realize it's not just an Indian problem (Dillon 91). 

As for Wyoming's Congressional delegation, its statements that it wanted to help 

resolve the Wind River conflict did not include fulfilling federal trust responsibilities. 

Instead, the delegation interfered with federal agencies that were helping to restore the 

Wind River.  In mid-May 1990, following the U.S. Fish and Wildlife Service's stocking of 

trout in the Wind River as requested by the tribes, Wyoming's U.S. Senator Alan Simpson 

decided it was time to get involved.  Of special concern to Simpson was the tribes' decision 

to use part of their water for an instream flow. "That is not right and this delegation is not 
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going to sit by while we see people injured or see a very crafty form of enforced 

confrontation," he said, "especially putting the fish in a part of the river that's been dust in 

August for about the last memory of man.  The purpose, of course, is to enforce that 

minimum flow, which has never been enforced by a court, and to enforce confrontation and 

we are not just going to sit and observe that” ("Simpson Involving Self in Wind River 

Talks").  Senator Simpson later wrote a letter to Secretary of Interior Manuel Lujan 

requesting him to fire Dick Baldes.  The request was unsuccessful, but the Fish and Wildlife 

Service stopped planting fish.  The agency said it would resume planting in late August, but 

by then Fassett had refused to protect the tribal instream flow. 

Bill Brown is Manager of the Midvale Irrigation District on the reservation.  The district 

consists of 650 private/state water users owning 1500 head gates, 100 miles of main 

irrigation canals and 300 miles of lateral canals on 73,000 acres of land.  Brown said the 

Midvale District uses 350,000 cfs of water per year.  The district is the seventh junior right 

on the river, he said.  In 1995, Brown described the people of the Midvale District and the 

situation.  “A lot of people here are special, independent, who want to be their own boss,” 

Brown said.  “We are sensitive to the tribes, we want to accommodate them without 

tearing our heads off,” he said.  “If the Tribes develop their irrigation, it’s going to be a 

problem.  We’re getting squeezed tighter and tighter” (Dillon 93).  Brown said that 

efficiency of water use in the Midvale District was "seventy-eight percent in delivery from 

the river to the farmers' head gates, but it's another story on other side of head gates.  It's 

not too good,” he admitted (Dillon 91).  Asked whether sugar beets, an increasingly 

common crop in Midvale, require large amounts of water, Brown said, "Yep, but not as 

much as corn.  That might come as a surprise.  Corn takes a lot of water”(92).  Brown 
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suggested that by ‘regulating’ stream flows on the Wind River, irrigation has actually 

helped the river.  “He [Fish and Wildlife Service Office Director Baldes] can plan until he’s 

blue in the face and there’ll be nothing but trash fish,” he said (92).  

Like a lot of irrigators in the West, Brown feels like he was lured to an area only to 

learn that he had been irrigating with borrowed water.  Brown said, "We want to be good 

neighbors with the tribes.  It's easier to be friends than enemies - it's too expensive not to." 

"Indian values are different," he said, "but the fact is, this is how it is right now and the 

government got us here.  You have two cultures in one reservation.  I have two Indian 

friends, good friends, they're ranchers.  They got into the competitive world.  White man is 

a greedy damn animal.  Indians don't emphasize material things.  That's the problem with 

white people, we try to turn them [Indians] into white people”(Dillon 93-94).  In a 

subsequent interview, Brown said: 

If the tribes were gonna take this water and develop their lands and use it for 

agriculture so that they're going to be more self-sufficient and not depend on 

the government, I don't have a problem with that at all, it's their right to do 

that.  But to impact somebody else for the fish is a little hard for me to 

understand.  What is that fish, what is that value?  If it's a tool to get us off the 

reservation, well, then, I don't like that.  If they can control this project and tax 

us, that would be a pretty good benefit for them, and if they could sell their 

water and have control and charge us whatever they want to - maybe they 

have that right, maybe because we're on the reservation they have that right 

but the fact is the federal government bought this land from the tribes, paid 

them, and opened it up to homesteading and now the government has 
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committed themselves to us and the tribes feel like they've been cheated and 

where does it all end? (Dillon 94) 

Brown took some time to contemplate possible resolutions for the water rights conflict and 

said, “I don't know, I just don't have the answer.  If the government wants to re-locate me, 

I'd probably consider that.  I think the government should correct this problem whatever it 

takes” (Dillon 94).  When asked if it's possible to have instream flows on the Wind River 

without building more dams, Brown said, "Yes.  Efficiency.  The more you can save, the 

more for the river.  We can look at it as water savings for us, too” (95).   

Johnny Hubenka, LeClair Irrigation District Manager, grew up on the reservation and 

went to school with tribal leaders John Washakie and Wes Martel.  When asked in 1997 

about the social climate following the 1989 affirmation of the Wind River Tribes’ water right, 

Hubenka said, "It basically wasn't a good feeling for the water-users.  They [the tribes] 

seemed to think they should have their water when we needed it the worst”(Carr).  Hubenka 

shared his views about the Tribes’ instream flow right:   

There's times when that river don't have that much water in it of natural 

flow.  So in other words, they'd have to steal some from Midvale in order to 

meet their instream flow . . . There's basically no game fish in this river 

anyway.  Even with instream flow, it's not cool enough for 'em.  The instream 

flow, I'll tell ya, was for money, it had nothin' to do with fish, really. . . . If they 

can use the water, fine, but just runnin' it down the river here, that's not 

benefitting nobody.  That's not puttin' it to beneficial use . . . I still think if you're 

gonna have instream flow, it's gotta be tied to storage, ya gotta build some 

dams.  The reservation's got some good places for dams. (Dillon 95-96) 
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Hubenka expressed doubt that the tribes could adequately manage water on the 

reservation. "Can you imagine the tribes managing anything?" he asked with a grin. "Anything 

you do over there, it's just a matter of gettin' em to do it," he said. “If they had the right people 

runnin' it, there's no limit what they could do with that reservation.  Their way of life is 

basically different than ours” (Dillon 95).  

 “For us as tribal people, it's really hard to separate church and state, which state 

and federal governments constantly try to accomplish,” Wes Martel said.  “For Indian 

people, our society, our religion, our culture, our way of life, our ceremony, our belief, all tie 

in, all tie in together in our social and governmental functions.  Discarding any of these 

doesn't work for us” (Dillon 98). 

Shoshone Elder, Starr Weed, is one of a few remaining speakers of Shoshone on the 

Wind River Indian Reservation.  He served on the Shoshone Business Council in the early 

1990's.  When asked about the 1992 Big Horn decision, Weed said: 

Well, that ain't very good.  We told them we could handle it ourselves, didn't 

have to go through Fassett or whatever you call it.  The rules for water went 

to the Tribal Council.  We had several people appointed on the Water Board. 

[pause] The favoritism is for farmers and ranchers, but what we want is not 

taking place.  We've argued about that for a long time.  We even went up to 

D.C.  It looks to me if we have all that water, they could give us our instream 

flow.  (Dillon 100) 

When asked if he had any recommendations for resolving the conflict, John St. Clair, 

Wind River Tribal Judge, suggested, “Maybe a better argument is the spiritual aspect, that 

water is a part of the tribes’ religion” (Dillon 67).  Shoshone Tribal Chairman John 
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Washakie in 1995 said he regrets that the Tribes and their attorneys neglected cultural 

aspects of the Wind River and groundwater during litigation.  He said these topics had still 

been raised at Tribal Council meetings (Dillon 67).  Wes Martel said, 

In our present water rights case, we just went one way, the scientific, 

technical white-man way on this.  The traditional and cultural and Indian 

side of things never really came into our case.  And I think that why we 

ended up losing two-thirds of our surface water and reserved right to 

groundwater.  And that’s a pretty hard concept to perceive if you 

understand the hydrologic cycle.  How can we separate what comes from 

the sky, and what’s on the surface and what’s under ground?  It’s all one 

resource.  So that’s some of the legal and political games that tribes are 

encountering right now, we’re getting boxed-in to the white man’s definition 

of what a federal Indian reserved water right is.  More elders and less 

attorneys, that’s what I say, because I’ve seen where the opposite of that has 

taken us. (Dillon 96) 

Regarding cultural expressions about water from Indian leaders, State Engineer 

Fassett said, “I've heard those lectures. I've tried to know them better.  They're not very 

motivated to understand the other way.  And our way is certainty.  Their government is not 

designed that way.  That may be good for some things, but not water” (Dillon 100).  Fassett 

said he had nothing against in-stream flow, liked it, in fact, at least in the rarely used form 

allowed by the state, but he wasn't going to shut off non-Indian irrigators to make it 

happen.  Asked if he thought the tribes should control their own water, Fassett said: 
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I think they should.  The issue becomes, do they have the right to administer 

their own water to the detriment of anybody else?  Are there not other rights 

that are worthy of analysis and of protection in that process?  Can they have 

1,000 cfs instream flow, if they'd like it?  I don't think the tribes would go to 

that extreme.  But there are some who would argue they could. So it creates 

this uncertainty, again, I think what the [state] water users resisted is that 

there was no certainty in what the tribes might want, or what they might like 

to do next. They wanted instream flow now, but what would they like next 

year? (Dillon 101) 

Burton Hutchinson was Chairman of the Northern Arapaho Tribe during Big Horn 

III.  When asked for his opinion on the water rights conflict, Hutchinson responded,  

Elders and traditional people, they used to tell us certain things about what 

they used, and that was water.  They used to call it the Water of Life, where all 

life comes from. Our mother used to tell us, she said, you always respect water.  

You always respect yourself; you have to respect everything that's made, that 

was created for all people.  Not just Indians.  All different nationalities, along 

with their traditions, their cultures, whatever, we all have different things that 

we believe in.  How we use things.  But water has always been essential to each, 

every one.  The way it was blessed at the beginning of time, and it's still here. . . 

.(Dillon 102) 

On April 19, 2012, Martel testified on the Bureau of Land Management’s Hydraulic 

Fracturing Rule’s Impact on Tribal Energy Development before the Subcommittee on Indian 

and Alaska Native Affairs of the House Committee on Natural Resources.  On behalf of the 
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Wind River Tribes Joint Council, Martel concluded his testimony by saying, “In our spiritual 

lodges and ceremonies water is deemed ‘a gift from the creator’ requiring great care and 

respect.  While jobs and revenue are important, for most Indian people there are things far 

more important than money.  We cannot forsake the blood and bones of our ancestors by 

desecrating the ‘Water of Life’” (Martel 3). 

Following Big Horn III, majority speaker Justice Macy said, "You know from practice 

and experience where society should be headed. I don't think we [the Wyoming Supreme 

Court] violated any treaty. The water was to be put to beneficial use.  My attitude is, we 

don't have enough water, and I don't think sending it downstream to Nebraska is a 

beneficial use. . . . We say the state owns the water." Macy added that he felt the decision 

parallels the general trend to move tribes into the mainstream, "rather than to perpetuate a 

nation within a nation"(O'Gara). 

Gary Collins, Arapaho Tribe Chairman in the late 1980's, also shared his views on 

the significance of water rights for the Wind River Tribes: 

I believe there are two issues involved with the future of water rights within 

the Wind River Indian Reservation. Those issues being, one, a recognition 

that sovereignty is valid in terms of government policy by the tribes.  And 

the second things is, if the tribes are able to thrive and do well and manage 

their resources along with their people, then the whole community benefits 

from that, and also, the State benefits even more.  That recognition needs to 

be recognized somewhere within the general population.  The hurdle is 

getting that recognition, of understanding where the Tribes are coming 
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from.  And we're not adversarial.  But we're finding roadblocks all over.  

(Dillon 103) 

Collins said that managing water on the Wind River Indian Reservation, "is an issue of 

paramount significance, in that it's a natural resource that's renewable, as compared to oil 

and gas. . . . We need to diversify our income stream, and our initial concern, and most 

reasonable one, would be the management of water." Collins added, "We feel that the 

federal government now should be in a position to make a decision on our case that would 

set some positive precedent for all Indian tribes in their settlement negotiations"(Dillon 

103). 

Geoff O'Gara is a Lander writer who long followed the water conflict and its 

tumultuous effects on the Wind River.  In 2000, O’Gara wrote a book titled, What You 

See in Clear Water: Life on the Wind River Reservation.  In 1994, he described a possible 

solution to the conflict that he first heard about from Interior Secretary Bruce Babbitt in 

1988.  It consisted of the federal government buying up Midvale Irrigation District and 

giving the land back to the Tribes.  “Meanwhile,” O'Gara solemnly stated, "as long as the 

reservation is dysfunctional, this whole valley will be dysfunctional” (Dillon 107).  In his 

1993 essay for Northern Lights, O'Gara wrote: 

For the state of Wyoming, history is a Biblical contest over the region's most 

precious resource, jealously guarded against federal authority or any radical 

alternatives to the scripture of the state water code.  For the tribes, it is an 

even older story: a losing, but unrelenting, struggle against the 

expropriation of their way of life, their lands, and even those things, like 

water, that the white man's courts had agreed to let them keep (O'Gara). 
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The water use and jurisdiction conflict on the Wind River Reservation exemplifies 

an old struggle over the land's resources between American Indians and EuroAmericans.  

While potentially devastating to the region's peoples and the river that flows through them, 

from within the communities along the river exists an opportunity to find new ways of 

imagining life in the West — ways grounded in mutual respect and a genuine desire to 

attain a sustainable multicultural community on a dry land.  Old stories can evolve into 

stories that inspire and guide new imaginations and behaviors.  As Wes Martel stated: 

I think that, again, tribal water law negates some of these decisions, if we do 

it right.  If we carry this law out right and have the good scientific, technical, 

and administrative capabilities, we can negate some of these bad effects.  And 

we're not in it to destroy anybody.  We're not here to hurt anybody or burn out 

the white man or kill the economy.  We're here to protect our future.  And I 

think it can be a win-win situation.  But we've got the battle lines drawn, and 

it's really hard to crack that mentality that the non-Indians have.  And we, as 

Indian people, we have our own mentality about what the white man is 

trying to do to us.  And I think we both have that mentality that the other side 

is gonna do us in, but in fact, if we just sat down and talked about it, we could 

help each other out quite a bit. (Dillon 99) 
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CHAPTER 4: THE KLAMATH-TRINITY CASE STUDY 

 

 

The Hupa, the Trinity, and Salmon 

 

The Trinity River winds northwest out of the Trinity Alps flowing through the 

center of the Hoopa Valley Indian Reservation before joining the Klamath River, which also 

flows through a small section of the Reservation.  The Trinity is the largest tributary to the 

Klamath, which reaches the Pacific Ocean forty-three miles after their confluence.  For 

hundreds of generations, the Hupa have depended upon the crystal green waters of the 

Trinity River to provide salmon from the ocean, via the Klamath.  The Hupa have resided 

along the Trinity River in their lush valley and its vicinity for thousands of years.   

With their seasonal arrivals and uniquely rich nutrients, salmon have formed the 

foundation of Hupa culture.  Long-storied and agreed upon fishing holes represent vital 

family territories and are reserved and passed down from generation to generation.  When 

salmon runs provide, tribal fishermen quickly spread the fresh abundance around the 

community.  Social pace quickens and spirits brighten when large schools of salmon begin 

to migrate into the Hoopa Valley via the Trinity.   

Not surprisingly, the Trinity and the Klamath rivers come together in the vicinity of 

where the ancient Hupa, Karuk, and Yurok territories also merge.  The peoples and their 

languages originate from three distinct linguistic families but they and their adjacent 

territories have co-existed for thousands of years.  While all three languages are near 

extinction, there are encouraging revitalization efforts happening.  Hoopa High School, for 

example, offers classes in all three languages (where children were once beaten for 

speaking their language), and recently an online Hupa dictionary was established.  The 

three groups still continue to inter-marry and seasonally, they travel to one another’s 
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homelands to collectively engage in World Renewal ceremonies along the rivers as they 

have for centuries.  These healing and other ceremonies are often filled with unique and 

powerful singing.  Besides salmon, acorns (often ground to make flour) have traditionally 

been a major food source, along with eels, mussels, deer, and elk.   

Roughly two hundred river miles to the northeast, in the dry Upper Klamath Basin 

country, the Klamath Tribes have established territories for “nearly 12,000 years, the 

longest contiguous occupation of any site in North America” (Campbell 97).  The Klamath 

Tribes consist of the Klamath, the Modoc, and the Yahooskin band of Snake Indians.  These 

tribes often hunted waterfowl in abundant wetlands, but the majority of their diet 

traditionally came from fish in the marshes, streams, and rivers consisting of suckers, 

salmon, trout, and mussels.  C’wam, or Lost River sucker and qapdo, or shortnose sucker 

remain the most highly prized food source and the most revered fish; the Klamath Tribes 

hold an annual Return of the C’wam Ceremony (Campbell 97).  

As Indigenous peoples in various regions knew long ago, Pacific salmon are uniquely 

generous in their relentless journeys to carry abundant nutrients inland, sometimes for 

thousands of miles.  After birth, a ravenous appetite speeds the fishes’ growth to help them 

on their first and most treacherous journey, downstream to the ocean during high spring 

flows.  Before arriving at sea, the small salmon pause for a period of time to transform from 

freshwater to saltwater fish.  Once at sea, a salmon will travel great distances to reach 

colder seas where it can fatten up on rich foods.  After three or four years, they turn for 

“home” on an arduous upstream journey ultimately to the creek bottom where they were 

born.  Having spawned, a salmon soon dies and completes its life cycle by unleashing 

nutrients where tiny salmon will emerge from small eggs about a centimeter around in 
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several months.  Some of these nutrients from dead salmon naturally get disseminated onto 

the land and become part of us.  By undergoing physiological transitions through various 

waterscapes, from high elevation cold, clear shallows to salty deep blue seas and back 

again, the life cycles of salmon have an intrinsic symbiosis with the cycles of water.  Salmon 

are like underwater clouds; from the sea they bring nutrients to the land like clouds bring 

water.  

Exactly how much clean, cool water salmon need in a freshwater stream or river at 

their different life stages has been the subject of contentious debate by Western capitalists, 

politicians, and scientists.  This is not surprising since the question involves the value of 

water and thus water policy and management in the West; salmon science is highly 

politicized and often deceptive.  Exactly how much cold, clean water salmon need will 

never be thoroughly known because wild salmon habitat is dynamically connected to 

intricate and indefinite natural conditions.  Nonetheless, the question gets raised over and 

over as EuroAmerican capitalists strive to maximize profits from water resources to the 

extent politically or legally permissible.  In this sense, Western water and salmon 

conservation create a perfect problem for capitalists: with no hard answers for exactly how 

much water must flow from day-to-day and season-to-season, and with no other means but 

“rational and objective” Western law to influence social behavior, rivers and salmon remain 

constantly vulnerable to the winds of socio-economic and political debate.  

The salmon species that historically thrived in the Klamath-Trinity Basin have been 

the Chinook, Coho, and Steelhead.  Fossils indicate that these ancient fish moved from lakes 

and slow streams into the rivers of the Klamath drainage as they formed about 2 million 

years ago.  The headwaters of the Trinity River begin at approximately 9,000 feet, high in 
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the coastal mountains, draining an area of nearly 3,000 square miles.  Prior to 1963, the 

Trinity flowed freely through the mountains, with gravel bars on alternating sides of the 

river and deep pools connected by riffles.  After collecting water from tributaries draining 

steep mountain canyons for roughly 172 miles, the Trinity joins the Klamath at Weitchpec, 

about 43 miles from the ocean. During the past 4,000 to 5,000 years, sporadic winter floods 

shaped and reshaped the river channel that provides habitat for diverse life stages of 

salmon. 

After the retreat of the glaciers, human communities began to grow as drying and 

smoking techniques made salmon a reliable, year-round source of food.  As explained 

earlier, these communities believed salmon were a gift, a value transmitted through stories 

and ceremonies long before white colonizers arrived.  Ceremonies and stories of respect 

intended to assure that salmon harvests would be limited and appreciated.  Nearly 10,000 

inhabitants of the Klamath and Trinity were consuming more than 2 million pounds of 

salmon annually from runs exceeding 500,000 fish prior to their contact with European 

immigrants (Durham 4). 

The first residents along the Trinity River were the Hupa, named for the Hoopa 

Valley by a neighboring tribe.  The Hoopa Valley extends for about six miles and is one to 

two miles wide located twelve miles upriver from the confluence of the Trinity and 

Klamath.  Just down river of the Valley is a rocky gorge and up river is another canyon, 

providing a sense of remote isolation.  As it flows through the valley, several clear creeks 

feed the crystal green Trinity River, which has large, deep pools lined with large boulders, 

small cliffs, and gravel bars.   
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As Byron Nelson writes in Our Home Forever, the Hupa always held annual 

ceremonies and dances.  Others took place every two years.  These were times of 

thanksgiving, celebration, feasting, and prayer for abundance, but the Hupa practiced other 

traditional ceremonies.  In late summer and spring they performed the major ceremonial 

dances – the White Deerskin Dance and the Jump Dance, which require extensive 

preparations.  Traditional elaborate regalia, various camps, and abundant food were 

prepared.  “Peacemakers worked to settle any unresolved feuds, since the dance could not 

begin as long as conflict, dissension, or bad feeling remained in the valley” (Nelson Jr 32).  

Spectacular dances and ceremonies were the most impressive parts of Hupa religion, and 

attracted visitors from distant tribes.   

But the people’s religious beliefs affected all that was said and done in the 

valley.  Not only in special ceremonies, but in their daily lives, the Hupa 

observed beliefs which had passed from generation to generation for 

centuries. . . .Spiritual leaders prayed for the protection of the land, the 

welfare of the people, and the harmony of the universe.  This was the sacred 

center of Hupa life.  The ceremonies, the beliefs, and the land where the 

people had come into being were the Hupa’s greatest treasures, and each 

new generation learned to honor and care for them. (Nelson Jr 35) 

For thousands of years, each year before the fall salmon run, the Hupa built fishing 

dams, or weirs, at traditional sites at the main village of Takimilding (“place of acorn feast”) 

near Hostler Creek or the village of Medilding (“boat-place”) about 2-3 miles upstream.  

Men usually fished in late afternoon or at night with dip nets standing on the downstream 

end of the platforms.  The Hupa also fished with gill nets, drift nets, smaller weirs with 
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folding gates, hook and line and bare hands.  The weirs were swept away with the first high 

water each year (Durham 4).  The right to fish in the bays on either side of the center 

platform was inherited, but men who had worked on the dam could fish on other platforms.  

Those who had caught a winter’s supply might offer salmon to anyone who needed it.  

Women cleaned and prepared the catch, cutting salmon strips and drying them over a fire.  

They dried salmon eggs for convenient traveling nourishment.  “Because they never took 

more than they needed, the annual dam did not deplete the river’s supply or threaten the 

spawning runs” (Nelson Jr 30).   

The northern district would be responsible for the First Eel Ceremony each spring.   

After ten days of preparation, a spiritual leader from Takimildin went to a 

place in the north end of the valley near the entrance to the canyon.  He 

spend the night there fishing for eels, praying for a large catch, and giving 

thanks for the bounty of the land.  Then the people shared a feast of eels.  For 

five days after the feast, spiritual leader could not travel upstream.  If he did, 

the eels might follow him out of the valley.  When the first salmon came up 

the river in the spring, the southern district held the First Salmon Ceremony. 

(Nelson Jr 29) 

The Hupa had had almost no contact with white settlers until shortly after the 

discovery of gold on the Upper Trinity in 1850.  When EuroAmericans moved into the area, 

the Hupa way of life became immediately threatened.  One year earlier, after the discovery 

of gold in another part of the State, members of the California Constitutional Convention 

had voted to deny civil rights (including the right to vote) to Indians and requested that 

they be removed from the state.  Soon thereafter, a rush of fortune hunters and settlers 
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moved in and took Indian lands and resources, introduced disease, and provoked violent 

confrontations.   

In 1851, at Camp Klamath at the confluence of the Klamath and Trinity, the Yurok, 

Karuk, and Hupa entered into a peace treaty with an Indian agent empowered by President 

Fillmore to reserve land for the tribes.  In Executive Session on July 8, 1852, the Senate 

voted not to ratify the treaty because of political opposition in California, where many 

people believed the land was too valuable to be wasted as reservations.  Slaughter and 

enslavement of Indians along the Trinity and Klamath valleys continued. 

In 1855, an Executive Order established the Klamath River Reservation along a 

twenty-mile strip of land, one mile wide on each side of the Klamath River, from the mouth 

of the Pacific Ocean.  An estimated 2,000-2,500 Yurok lived along the Klamath at the time, 

but the Hupa refused to leave their homeland valley along the Trinity to move onto the 

Klamath Reservation.  The military commander assigned to the Klamath reservation, 

General Beale, explained that the Hupa paid a price for their refusal.  He wrote, “This river 

[Trinity] . . . is rated as the best in the country for salmon fish, which constitutes almost the 

whole subsistence of the Indians.  The whites took the whole river and crowded the Indians 

into the sterile mountains, and when they came back for fish they were usually shot” 

(Durham 5).  With their ancient knowledge of the landscape, many of the Hupa were able to 

hide from their aggressors in steep canyons. 

In 1864, the federal government sought to end the war with the Trinity and Klamath 

River Indians, and on August 10, the Superintendent traveled to the Hoopa Valley.  The 

Hupa told him they would prefer death or starvation in the mountains rather than move.  

On August 12, at Fort Gaston, the Superintendent negotiated a peace treaty, setting aside 
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the Hoopa Valley for the Hupa’s sole benefit.  Nine days later, he issued a proclamation 

establishing the Hoopa Valley Reservation, later defined by executive order in 1876, to 

include a 12-mile square extending 6 miles on either side of the Trinity starting at the 

confluence with the Klamath.  Comprising approximately 100,000 acres, the Hoopa Valley 

Indian Reservation is the largest reservation in California and, uncommon in the State, it is 

located in the Tribe’s ancestral homeland.  The Hupa refer to it as the Center of the World.  

Archaeological evidence indicates that the Hupa people have resided along the 

Trinity River in today’s Humboldt County in Northern California for at least seven thousand 

years.  By the summer of 1864, the Tribe’s population had dropped to about 600 – it was 

about 2,000 before white fortune hunters had arrived.  By 1865, the Hupa had been killed, 

captured, and beaten but their surviving nation remained in its ancestral homeland. 

Congress intended for the Klamath and Hoopa Valley reservations to be as far from 

white settlements as practicable, primarily to ensure that the Indians had access and the 

right to fish without interference from others.  In 1887, the Commissioner of Indian Affairs 

wrote that the purpose of the Klamath Reservation was “to exclude white people from 

fishing in the river, from its mouth to the upper extremity of the reservation” (Durham 6).  

When the government created the reservations, it became the trustee of tribal rights to fish 

and to the water needed to sustain the salmon runs.  As trustee, the federal government 

had a duty to conserve and manage trust assets (i.e. the fish and the water in the river) 

solely in the interests of the tribes.  The federal government had a legal obligation not to 

compromise tribal assets held in trust even if the benefit to the public at large would be 

greater than the loss to the Indians.  Plentiful runs of chinook salmon, coho salmon, and 

steelhead sustained the Hupa, Yurok, and Karuk tribes until the early 20th Century. 
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Over the past 100 years, large-scale United States-constructed water development 

projects and other Western economic endeavors have blocked and otherwise devastated 

the previously diverse and prolific salmon runs of the Klamath and Trinity Rivers.  For 

example, fifty-three percent of the Trinity River gets pumped over a mountain toward 

Western economic interests, away the Hoopa Valley and the Pacific Ocean.  Nonetheless, 

the current Trinity River streamflows to the sea are significantly higher than they were ten 

years ago, largely due to the Hoopa Valley Tribe’s diligent work.  River flows on the 

Klamath have also been significantly depleted and polluted by western economic interests.  

As a result, the once abundant salmon runs of the Klamath-Trinity Basin have become a 

shadow of their former abundance.  

Trinity River Restoration 

Westlands Water District, in the San Joaquin Valley of Central California, is the 

largest irrigation district in the nation if not the world, and has played a major role in 

shaping water management and policy decisions in both Northern and Southern California.  

By the early 1950s, its farmers had largely dried up their water supply, an underground 

aquifer.  They began looking northward for a source of water and soon found a perfect ally 

in Northern California Congressman Clair Engle, who sought an extension of the federal 

Central Valley Project into the Trinity watershed.  The resulting alliance resulted in funding 

for the Lewiston and Trinity dams and the 11-mile diversion tunnel through and over the 

mountains to the Sacramento watershed.  This public works project initially cost $225 

million and soon turned the Trinity River into less than thirty percent of its natural, former 

self.  Subsequently, irrigation interests have raised nearly a billion dollars worth of crops 

per year, primarily sustained by the Trinity River, while also selling water to Los Angeles. 
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The Trinity River Division of the Central Valley Project, completed in fall 1963, 

impacts fisheries habitat in many ways.  One hundred miles of spawning habitat is 

completely blocked by the Trinity Dam, a 537-foot high earthfill structure that controls 

runoff of over 700 square miles of the upper Trinity Basin.  Water originating above the 

dam is diverted by Lewiston Dam through the 11-mile-long Clear Creek Tunnel, which 

pumps water up and over a mountain ridge into a reservoir behind Whiskeytown Dam on 

Clear Creek, a tributary to the Sacramento River.  Once in the Sacramento drainage, Trinity 

Basin water travels several hundred miles away from the salmon and Indian tribes that are 

deeply connected to both the river and salmon.  

From 1964 to 1978, the U.S. Bureau of Reclamation diverted an average of almost 

1.25 million acre-feet of water per year to the Central Valley, primarily to Westlands, from 

the Trinity.  This represents about 92 percent of the average annual inflow into the Trinity 

during this period and 100 percent of the annual average flow at Lewiston Dam since 1912.  

More notable is that this amount of water is nearly double the annual diversion that 

Congress approved in the Trinity Division legislation.  The author of the Trinity bill 

apparently was mistaken when the bill stated that it would be “mandatory that the 

Department of the Interior make sufficient releases down stream to maintain fish life” 

(Durham 53).  

In 1967, the U.S. Bureau of Reclamation (BOR) claimed that the dams might be 

beneficial to spawning beds.  As pointed out by Durham, this marked the beginning of 

decades of denial by the BOR as a shield to deflect responsibility, and to delay mitigation 

and restoration.  This deceptive tactic by the BOR has proven extremely costly in terms of 

public dollars, salmon survival, and healthy rivers.  Institutional denial about water 
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development impacts on fisheries by the BOR remains an underlying, consequential 

problem on both the Trinity and Klamath Rivers.   

In fact, the Trinity River Division radically altered the river environment, destroying 

downstream habitats that had for a very long time supported healthy fish populations.  “In 

1980, the Fish and Wildlife Service estimated that the Trinity River fish populations 

suffered a reduction of 60% to 80%, and fishery habitat loss of 80% to 90%”  (Westlands 

Water Dist. v. Hoopa Valley Tribe, 376 F.3d 853 (9th Cir. 2004)).   

With its fisheries and fish-based culture struggling, the Hoopa Valley Tribe began to 

dedicate vast human and financial resources toward restoring Trinity River salmon habitat 

for the well-being of its present and future tribal members.  The Tribe built sophisticated 

fisheries and legal departments that enable astute participation in various scientific, 

political, and legal forums.  The Tribe realized that no outside entity was politically or 

otherwise prepared to effectively restore the Tribe’s reserved fishing rights.  Through its 

Fisheries Department in 1992, Hoopa began coordinating the multi-agency, science-based 

Trinity River Restoration Plan.  The Tribe’s scientific plan, coordinated with federal and 

state fisheries agencies, was not only accepted but has been widely regarded as exemplary 

river restoration science.  The plan places particular emphasis on adaptive management 

and tangible objectives.  Even though the Westlands Water District has obstinately litigated 

to undermine this river restoration, the Tribe’s diligently constructed science and legal 

team has overcome the enormously funded and politically connected opposition. 

Both the United States Congress and Supreme Court have expressly recognized the 

importance of the Klamath-Trinity river system’s salmon fishery resources to the Hupa 

Tribe, including the Tribe’s legal rights to the fish.  The Court’s decision in Blake v. Arnett 
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recognized that the fishery is “not much less necessary to the existence of the Indians than 

the atmosphere they breathe” (663 F.2d 906, 909, 9th Cir. 1981).   The Tribe’s fishing right 

is held in trust by the United States pursuant to the Executive Order establishing the 

reservation and subsequently by the 1985 Hoopa Yurok Settlement Act.  The Central Valley 

Improvement Act (CVPIA) mandated restoration of the Trinity River “in order to meet 

Federal trust responsibilities to protect the fishery resources of the Hoopa Valley Tribe” 

and required the Secretary of Interior to secure the Tribe’s concurrence in any fish 

restoration plan.  An October 4, 1993, Memorandum from the Solicitor’s Office of the 

Department of Interior states that “the [Hoopa and Yurok] Tribes are entitled to a sufficient 

quantity of fish to support a moderate standard of living, or 50% of the Klamath fishery 

harvest in a given year, whichever is less”(Parravano v. Babbitt, 70 F.3d 539, 542 9th Cir. 

1995).  The Solicitor’s Opinion stressed that the reserved right was one “sufficient to 

support a moderate standard of living” (Opinion, 32).  Subsequently, Congress underscored 

this result in Pub. L. 104-143, Section 2, which declares: 

Trinity Basin fisheries restoration is to be measured not only by returning 

adult anadromous fish spawners, but by the ability of dependent tribal, 

commercial, and sport fisheries to participate fully, through enhanced 

in-river and ocean harvest opportunities, in the benefits of restoration. 

In addition to reserving land, then, the Hoopa Valley Reservation affirms rights to sufficient 

resources of the Klamath and Trinity Rivers for Hupa members to be self-sufficient and 

achieve a moderate living based on fish.  

Fisheries co-management with tribes should be a priority for non-Indian agencies 

when managing tribal fishery resources.  It would seem that the reserved fishing rights 
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acknowledged by the United States when the Hoopa Valley and Yurok Reservations were 

created should not be limited to simply catching fish.  It includes the spectrum of activities 

necessary to promote the restoration of salmonids.  Federal agencies, particularly the 

Interior Department, have various contract means available for securing tribal technical 

assistance and restoration services, including cooperative agreements and discretionary 

compacts under the Tribal Self-Governance Act.  Rigid adherence to the principle of 

accepting only the lowest bid for restoration activities is not required by law and would fail 

to give adequate weight to the goal of restoring the damaged Indian economies connected 

with fish.  Fulfillment of the United States’ trust obligations under the statutes authorizing 

the reservations and now compelling restoration of reserved fishing rights obligates the 

Federal government to use tribal contracting opportunities to the maximum extent 

feasible.  In fact, based on empirical evidence, the tribes of the Klamath-Trinity Basin can 

more responsibly manage the waterscapes and fisheries resources of the basin than the 

Western powers at hand.   

Much of the Tribe’s assertiveness and success in river restoration has stemmed 

from the technically capable and visionary Hoopa Valley Fisheries Department, which has 

had consistent leadership under Mike Orcutt and George Kautsky.  Staffed with almost 

twenty field technicians, hydrologists, and habitat and fishery biologists, the Department 

has worked with the Tribal Council to gain authority of fishery management on the Trinity 

River.  The Tribe’s Self Governance Officer, Daniel Jordan, has been a leader within the tribe 

and nationally for initiating and asserting tribal self-governance.  The Tribe acquired 

additional strength for protecting and asserting its rights when the Council hired well-

connected policy expertise and astute legal counsel, including Seattle-based attorney Tom 
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Schlosser, who specializes in federal Indian law, and Washington, D.C. lobbyist Joe 

Membrino, who helped to gain traction for the Tribe’s interests in the CVPIA and 

subsequent 2000 Record of Decision (ROD).  

Prior to establishing its fisheries department the Hoopa Tribe was an exemplary 

leader for tribal self-governance in Indian country.  As Council Chair Lyle Marshall testified 

before the U.S. Senate Committee on Indian Affairs at the “Oversight Hearing on the 

Successes and Shortfalls of Title IV of the Indian Self-Determination and Education 

Assistance Act: Twenty Years of Self-Governance,” Hoopa was one of the first tier of tribes 

under the Self-Governance Project in 1988 and was the first tribe in the Nation to enter a 

Self-Governance compact with the United States in 1990.  “Frustrated with the 

shortcomings of 93-638 contracting, the inflexibility of BIA-designed programs, the 

draconian oversight of BIA contract compliance obligations, and the stark reality that needs 

were not being met, the Tribe embarked on Self-Governance and has not looked back” 

(Affairs 1-2).  As of 2008, the Tribe managed 54 programs, all created in twenty years.  The 

Hoopa Tribal Council adopted over forty ordinances in the first eight years, and it grew to 

seventy by 2008.  “We added to and improved our governmental capabilities, and set a 

course to begin planning for our future,” Marshall testified.  “Today, the Hoopa Tribe has 

assumed management authority over all Federal programs on its reservation” (Affairs).  

Besides its fisheries department, the Tribe established its own Tribal Environmental 

Protection Agency, TEPA, which ensures that Tribal resource management programs 

perform in compliance with Federal and Tribal EPA regulations.  TEPA has status as a state 

and has set its Tribal water quality standards (WQS) for the Klamath and Trinity rivers, a 

critical factor for restoring fisheries and culturally significant activities on Reservation 
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creeks and rivers.  (A small section of the Klamath flows through the Hoopa Valley Indian 

Reservation.) 

With its capable and assertive self-governance officer, experienced legal team, 

sophisticated fisheries department, and supportive Council, Hoopa has achieved exemplary 

successes.  In the 2000 ROD, Secretary of Interior Bruce Babbitt adopted the Trinity River 

Restoration Plan with the Tribe’s concurrence.  The ROD followed instructions laid out in 

the CVPIA wherein Congress mandated restoration of the Trinity “in order to meet Federal 

trust responsibilities to protect the fishery resources of the Hoopa Valley Tribe,” and 

required the Secretary of Interior to secure the Tribe’s concurrence in any fish restoration 

plan.  Section 3406(23)(A) states,  

the Secretary, after consultation with the Hoopa Valley Tribe, shall complete 

the Trinity River Flow Evaluation Study currently being conducted by the U.S 

Fish and Wildlife Service . . . in a manner which insures the development of 

recommendations, based on the best available scientific data, regarding 

permanent in-stream fishery flow requirements and Trinity River Division 

operating criteria and procedures for the restoration and maintenance of the 

Trinity River fishery.   

Section 3406(23)(B) of the Act states, “If the Secretary and the Hoopa Tribe concur in these 

recommendations, any increase to the minimum Trinity River instream fishery releases 

established under this paragraph and the operating criteria and procedures referred to in 

subparagraph (A) shall be implemented accordingly.”  In essence, then, Congress 

established an unprecedented statutory partnership between the Tribe and Secretary of 

Interior to restore Trinity River salmon runs.   
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Even before the ROD was signed, however, Westlands sued to block the Trinity 

River Restoration Program.  In December 2002, Judge Wanger issued a Mermorandum 

Decision and Order ruling that the Interior Department violated two environmental laws 

when it issued the ROD, which Westlands had (ironically) argued to the court (Westlands 

Water District, et al. v. U.S. Dept. of Interior, 275 F.Supp.2d 1157).  The Department of 

Interior, represented U.S. Fish and Wildlife Service Regional Director Steve Thompson, then 

negotiated with Hoopa representatives in an attempt to persuade the Tribe to compromise 

the underlying, peer-reviewed science behind the Trinity Restoration Program and agree to 

less water for the Trinity River.  Hoopa remained committed to the established restoration 

program prerogatives.  In July 2004, a three-judge panel of the Ninth Circuit Court of 

Appeals reversed all but one of Judge Wanger’s rulings and ordered for the Trinity River’s 

permanent restoration.  Westlands petitioned for rehearing en banc but in November, the 

Ninth Circuit rejected the petition.  The court in Westlands upheld the ROD that set out a 

plan for methodically restoring Trinity River fish runs (Westlands Water District v. U.S. 

Dept. of Interior, 376 F.3d 853 9th Cir. 2004). 

Hoopa has coordinated and worked with other tribes in the Trinity-Klamath basin 

to protect and restore fisheries, most of whom have also instituted their own proficient 

fisheries programs.  The Hoopa Valley, Karuk, Klamath Tribes, and Yurok established the 

Klamath River Inter-Tribal Fish & Water Commission (KRITFWC) to bolster both 

cooperative and independent tribal resource management capacities.  For several years 

leading up to and during the Klamath Settlement Negotiations, for example, KRITFWC 

organized an annual two-week Salmon Camp for high school juniors from the Hupa, Yurok, 

Karuk and Klamath Tribes.  Salmon Camp students would travel and stay for several days 
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at each of the four tribes’ territories to observe and learn from fisheries specialists and 

elders about the rivers, salmon, and related career opportunities. 

Despite express Congressional intentions and restoration-favorable court decisions 

within the past fifteen years, the Hupa and other Klamath-Trinity river tribes still struggle 

to maintain their salmon-based cultures at the edge of Western expansionism.  The Trinity 

River Restoration Program quickly fell behind schedule even after Court orders to fully 

implement it.  Program funding continually falls short of the Congressionally earmarked 

funding.  It has proven highly problematic that the agency directed to oversee the Trinity 

Restoration Program, the Bureau of Reclamation (BOR), remains institutionally conflicted 

as the agency works closely with private interests to maximize agricultural profits derived 

from water consumption.  BOR officials who make water management decisions often come 

to the agency after being employed by irrigation districts or vice versa.  For example, Jason 

Peltier served for six years as the Deputy Assistant Secretary for Water and Science at the 

DOI in Washington, D.C.; he then became Chief Deputy General Manager at Westlands.  

Though Westlands claims to represent “family farmers,” many of its 600 members are 

attorneys who practice little, if any, farming since there is more money in marketing water.  

Indeed, the Bureau has a long history of mixing private interests with government 

oversight due to the power and money related to managing water.  As Professor McCool 

describes in Command of the Waters: Iron Triangles, Federal Water Development and Indian 

Water, the agency has demonstrated institutional disdain toward reserved Indian water 

rights since its early days (see Daniel C McCool Iron Triangle). 

Two Rivers as One 
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The Klamath-Trinity Basin was historically the third most productive salmon-river 

system on the West Coast but in the past twenty years, some salmon species have become 

extinct while the remaining species struggle to survive.  Spawning and rearing habitat 

continues to be blocked by dams, de-watered, and polluted by irrigation and hydroelectric 

projects on both the Klamath and Trinity Rivers.  On the Klamath, the two major projects 

are the U.S. Bureau of Reclamation’s Klamath Irrigation Project in Southern Oregon, and the 

Klamath Hydroelectric Project along the California-Oregon border, which is regulated by 

the Federal Energy Regulatory Commission.  The Federal government, then, plays a central 

and conflicted role in the Klamath-Trinity Basin’s water management.  This role stems from 

the following activities:  1) trust responsibilities connected with four federally recognized 

American Indian tribes and their respective reserved rights; 2) the Bureau of Reclamation’s 

operation and management of two massive irrigation projects, the Trinity Division of the 

Central Valley Project on the Upper Trinity River and the Klamath Irrigation Project on the 

Upper Klamath; 3) management of federal lands in the Basin, including five national 

wildlife refuges, several national forests, and BLM lands; 4) the Klamath Hydroelectric 

Project regulated by the Federal Energy Regulatory Commission; and 5) implementation of 

federal laws, such as the Endangered Species Act (ESA), Clean Water Act (CWA), Wild and 

Scenic Rivers Act, and National Environmental Policy Act (NEPA). 

On May 15, 1905, the Secretary of Interior approved the Klamath Reclamation 

Project, one of the nation’s earliest water development projects, with an initial 

appropriation of $4,400,000.  The first public lands were homesteaded on the Project in 

March 1917.  Its facilities have transformed 220,000 acres of land into irrigated cropland 

by way of four diversion dams whereby 185 miles of canals divert water from the Klamath 
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River to 532 miles of lateral canals to deliver water to 4,240 farmers.  Whether the last 

statistic equates to number of farms or people on the farms, the BOR has not clarified.  The 

Project requires 28 electric pumps and over 10,000 horsepower to move water at various 

locations.  Seven hundred and twenty-eight miles of drains remove settled water, often 

laden with chemicals from pesticides and fertilizers, back to the river.  Potato is the 

principal irrigated crop but barley, alfalfa hay, wheat, and horseradish also are farmed.  

Annual precipitation in the basin is only 13 inches per year. 

Legal recognition on the status of Klamath salmon as an endangered species has 

been slow and incomplete, “hallmarks of the politics of Pacific salmon,” Durham suggests 

(Durham 2005).  Paying lip service to its own fishery scientists’ warnings that the decade of 

the nineties was a crossroads for the survival of Pacific salmon, the National Marine 

Fisheries Service (NMFS) sought to avoid formal listing and thus legal protection of the 

salmon.  Instead, NMFS formally claimed that existing conservation and restoration 

programs might serve to bring back the salmon.  In 2000, the only salmon in the Trinity 

legally protected as a threatened species were natural coho, i.e. the progeny of naturally 

spawned rather than hatchery spawned fish.   However, when the NMFS finally listed them 

as threatened in 1997, the agency stated that there appeared “to be essentially no natural 

production [of coho] in the [Trinity] basin”(Durham 9).  In other words, by the time the 

agency charged with protecting the coho finally listed the species as threatened, the native 

Trinity River coho had already been replaced by non-native hatchery stocks.    

The other major water development on the Klamath River, downriver of the federal 

irrigation project, is the Klamath Hydroelectric Project (KHP).  The KHP includes four dams 

in a thirty-mile stretch of river.  The first dam was constructed in 1918, thereby blocking 
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salmon from almost 350 miles of their vital spawning habitat, including over 90 percent of 

historic spring Chinook spawning areas.  Iron Gate Dam is the furthest downriver of the 

dams, about 150 miles upriver from the Klamath’s confluence with the Trinity and the 

Hoopa Valley Indian Reservation.  The hydro project dams not only block salmon, but they 

are also deleterious to water quality by significantly increasing and decreasing water 

temperatures, depending on the season.  During hot summer months, toxic algae form on 

the reservoirs behind the dams before flowing down the river.  In fact, from 2005 to 2007, 

the State of California Water Resources Control Board issued an alert warning of toxic algae 

(Microcystis aeruginosa) in the Klamath River.  The toxicity levels in the reservoirs behind 

the dams have been among the highest ever recorded in the United States and exceeded 

World Heath Organization standards by over 400 times.  The State Water Board in 2005 

stated that the toxicity levels “are high enough to pose health risks to anyone drinking and 

bathing in the water, particularly children and animals” and linked the algae to the dams, 

stating, “Warm and calm surface water created by Iron Gate and Copco Reservoirs provide 

an ideal environment for the growth of large algal blooms.”  In its warning, the Board also 

said, “Avoid eating fish caught during an algal bloom” (Board).  PacifiCorp, a subsidiary of 

Warren Buffet’s Berkshire-Hathaway Company, owns and manages this Project that 

contributes about two percent of the company’s total energy production. 

By 1992, the number of Klamath fall chinook returning to spawn in the Klamath 

River had fallen to 11,100, the lowest on record at the time.  A myriad of problems led to 

the collapse of these runs; irrigation withdrawals, permanent impassable dams, intensive 

commercial fishing, logging, and mining were all consequential.  In 1993, the Secretary of 

Commerce adopted an emergency regulation lowering the Klamath chinook ocean harvest 
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rate.  Secretary Babbitt had written that as trustee of the Hupa and Yurok fishing rights, he 

“must ensure” that at least 50 percent of the annual harvest be allocated to them.  Later, in 

October 1993, the Solicitor of the Department of Interior released an opinion that Hupa and 

Yurok fishing rights entitled them to the lesser of an amount necessary to support a 

moderate standard of living or 50 percent of the annual harvest. 

The non-tribal agencies most responsible for protecting and restoring salmon runs 

in the Klamath-Trinity Basin, which work within the United States Departments of Interior 

and Commerce, have managed the Trinity and Klamath Rivers as two separate entities.  The 

Trinity River Division of the Central Valley Project and the Klamath Irrigation Project, 

meanwhile, both are part of the BOR’s Mid-Pacific Regional Office.  Of course, the Klamath 

and Trinity flow together to provide over forty miles of habitat for various migratory 

species of Pacific salmon. It is symbolic that these two Western water projects are managed 

in practically complete isolation of one another.  Working with the BOR to restore fisheries 

on the Trinity and Klamath requires working in separate locations with different people at 

different times, yet the two rivers are naturally inseparable.  The two major rivers cannot 

be separated in their biological importance to Pacific salmon, so it would make sense if they 

were managed cohesively as one system.  With its illusory and excessively bureaucratic 

management paradigm, though, the BOR not divides the rivers and fisheries from a 

management and therefore political standpoint, but the agency also divides the tribes.  By 

funding and managing piecemeal projects on two separate rivers, the United States has to 

some extent forced tribes to separate their own management approaches to the Trinity-

Klamath.  Still, the basin’s tribes and their fisheries programs understand their mutual 

needs and have worked cooperatively toward common goals.  
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Fish Kill on the Klamath 

In September of 2002, river habitat conditions in the Lower Klamath became so 

degraded that over 34,000 adult salmon, mostly fall Chinook, died shortly after they 

entered the river on their spawning journey on the Yurok Reservation.  The fish kill 

represents the largest in recorded North American history and a tragedy like none other in 

the collective memory of the area’s tribes.  According to the Yurok Tribal Fisheries 

Program’s 2004 Report entitled, “The Klamath River Fish Kill of 2002: Analysis of 

Contributing Factors,” on October 3, 2002, the elders of the Yurok Culture Committee 

noted, “Never in our time have we, the elders of the Yurok Culture Committee, seen such a 

mass destruction of our salmon resource.”  The Report describes that Fisheries Department 

personnel made repeated inquiries but “could find no evidence of such an event recorded 

in Yurok myth, legend, and stories that have been passed along from generation to 

generation, even though salmon have formed a central pillar of Yurok spirituality, culture, 

and society” (Belchik, Hillemeier and Pierce 4).  Federal scientists initially concluded that 

the fish succumbed to disease, but they did not provide information regarding factors that 

may have led to disease breakout.  However, according to tribal and California Department 

of Fish & Game analyses, low river flows affected by Klamath Irrigation Project diversions 

were likely the major cause.  The 42-page Yurok analysis concludes that: 

In this instance, low flow from Iron Gate Dam was a substantial causative 

factor in the fish kill of 2002.  It is also the only factor that is controllable by 

human action.  Had the flow from Iron Gate in August and September been at 

or above approximately 1000 cfs, as they were in all other years of above 

average escapements [number of salmon arriving at the river to spawn], it is 
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likely that the fish kill would not have occurred. (Belchik, Hillemeier and 

Pierce 42) 

The low flows in 2002 resulted from a Biological Opinion prepared by NMFS, which 

according to testimony by the Hoopa Valley Tribe, “had been distorted through political 

pressure from the [Bush] Administration” (Fisheries).  In 2001, KIP irrigators staged 

widely publicized protests and threatened to open up head gates in response to relatively 

low irrigation deliveries that had been dictated by a previous ESA-related Biological 

Opinion.  The irrigators’ protests provided rich fodder for politicians and media companies.  

The events in 2001 and 2002 attracted enough public and thus political attention to spur 

renewed efforts to resolve the water conflicts in the Klamath-Trinity Basin.  Congress 

responded in diverse ways, including holding oversight hearings and appropriating 

additional funding for scientific studies in the area.  One 2007 oversight hearing 

investigated the roles of Dick Cheney and Karl Rove in the 2002 Biological Opinion that 

influenced lower stream flows that influenced the tragic fish kill.  The Washington Post 

reported that the two Republicans had influenced the BOR to provide more water to 

irrigators than biologically required for salmon so as to influence a key electoral race for a 

U.S. House of Representatives seat (Becker and Gellman).  

The Hoopa Valley Tribe’s July 31, 2007 testimony before the Natural Resources 

Committee of the House of Representatives, provided by Tribal Chairman Lyle Marshall, 

suggests that the 2002 Biological Opinion is best understood in context.  Marshall’s 

testimony states:  

In 1995, more than 20 years after enactment of the Endangered Species Act 

(ESA), the BOR started developing a biological assessment of the impact on 
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fish resulting from its water diversions for irrigation purposes.  In 2000, BOR 

issued an operating plan for the irrigation project, but it failed to seek formal 

consultation with NMFS as required by the ESA.  The Pacific Coast Federation 

of Fishermen’s Associations (PCFFA) sued to challenge BOR’s action, and a 

federal court enjoined further BOR water diversions in violation of the ESA. 

(Fisheries) 

The Tribe’s testimony goes on to describe additional litigation, highly publicized irrigator 

protests, subsequent Biological Opinions, and inter-agency agreements that eventually led 

to the 2002 fish kill.  It also describes how the BOR overruled federal scientists, including 

eventual whistleblower Michael Kelly, who proposed river flow rates higher than “those 

desired by BOR.”  The testimony’s first section summarizes:  

. . . the [Bush] Administration’s political motivations have distorted the 

scientific analysis of NMFS, contributed to the biggest adult fish kill in 

recorded history, and ignored the United States’ fundamental tribal trust 

obligations to our Tribe by depriving fish runs essential to our livelihood of 

needed water throughout the lengthy litigation battles necessary to prove 

the violations of the ESA.  Unfortunately, distorted science similar to what led 

to the 2002 fish kill has since continued to affect the Klamath Basin. 

(Fisheries) 

While the 2002 fish kill to this point represents the most visible and poignant 

example that Klamath River salmon habitat conditions have systemically declined, there 

have been glaring signs for decades that more work needs to be done to restore the salmon 

runs and tribal fishing rights.  For example, a chronic disease problem, known as C. Shasta, 
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has been killing high numbers of juvenile salmon annually in upper reaches of the Klamath 

below Iron Gate Dam as the young fish migrate to the sea, particularly following low winter 

or spring stream flows.  Studies indicate that increased summer temperatures heighten the 

salmons’ susceptibility to this disease.  In 2006, due to devastated Klamath-Trinity salmon 

populations, the Department of Commerce closed commercial fishing off the coasts of 

Oregon and California and declared an economic disaster, whereby commercial fishermen 

and tribes received emergency funding.  

The United States has financed numerous committees and studies for over two 

decades in the Klamath Basin to supposedly restore the struggling fisheries on the Trinity 

and Klamath Rivers, while also persistently meeting the conflicting demands of water 

project irrigators in both the Central Valley of California and Upper Klamath Basin.  The 

government’s interests in water management tend to overshadow tribal economic and 

cultural interests in favor of agribusiness, hydropower, and even commercial fishing.  The 

scale alone of the water development projects reflects the government’s priorities.  Since 

construction of the major water developments on both the Trinity and Klamath, the United 

States government has continued to financially and politically support related practices 

that lead to enormous cultural, environmental, and socioeconomic consequences.   

As much as a strong pulse of salmon in the Trinity River can infuse the Hupa 

community with a sense of optimism, such occasions are seldom and short-lived compared 

with the bountiful history that enabled the Hupa culture to thrive.  Today, the community 

struggles to withstand the cumulative impacts to its rivers and fish.  Hoopa Council 

Member Byron Nelson states: 

Though many Hupa and Yurok still hold to traditional beliefs and engage in 
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certain time honored practices such as shamanism and basketry, the decline 

of the rivers’ health, the center of their culture and spirituality, has led to a 

loss of self esteem, an increase in cynicism, and has greatly hurt the 

cohesiveness and health of these tribal communities.  The river’s the 

focalizing element of the society; with their loss, it seems much of the hope 

has also been lost.  A lack of fish has resulted in the scaling down or even 

cancellation of ceremonies.  The continual practice of ceremonies represents 

an important means for keeping tribal members who live off the reservations 

connected to their culture and families.  However, without enough salmon, 

many do not come back; and the planning of ceremonies, once a time to 

appreciate nature’s abundance and of spiritual celebration, often brings 

significant anxiety to the region’s native peoples. (Interior, Commerce and 

Service 281) 

The Klamath Settlement Negotiations  

 The Klamath Hydroelectric Settlement Act (KHSA) is a negotiated settlement by 

PacifiCorp and other stakeholders in the Klamath Basin in lieu of meeting the requirements 

of the Federal Energy Regulatory Commission’s relicensing process for the Klamath 

Hydroelectric Project.  The 50-year license to operate the KHP, administered by FERC, 

expired in March 2006.  PacifiCorp elected to pursue a potential settlement because the 

relicensing process did not look economically favorable.  In 2005 then, a timely and unique 

opportunity arrived for tribes and other basin “stakeholders” to negotiate relicensing 

alternatives, principally dam removal possibilities, with PacifiCorp.  
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PacifiCorp began informal settlement talks in October 2004 that became “mediated” 

by the Department of Interior in January 2005.  The Hupa, Karuk, Klamath, and Yurok 

Tribes were invited to participate as “stakeholders.”  The ultimate goal of the negotiations, 

from the four tribes’ expressed standpoint, has always been to restore salmon habitat 

conditions and thus revive the salmon runs on the Klamath River.  Removing the dams that 

block fish from their historic spawning grounds and degrade water quality is a 

quintessential step toward that goal.  

From July 2005 to February 2008, I worked with the Hoopa Fisheries Department as 

Klamath Basin Resource Specialist where I coordinated, attended, and on occasion 

represented the tribe’s participation in the negotiations.  The PacifiCorp Klamath 

Settlement talks, as they were originally called, consisted of twenty-six “stakeholder” 

parties including the four tribes, several agencies from the Department of Interior (DOI), 

including the BOR and Fish and Wildlife Service (FWS); the U.S. Justice Department; the 

Department of Agriculture; the Department of Commerce, including NMFS; the states of 

California and Oregon; three counties (Humboldt and Siskiyou in California, Klamath in 

Oregon); a commercial fishing association (Pacific Coast Federation of Fishing 

Associations); recreational fishing organizations (CalTrout and Trout Unlimited); and 

regional and national environmental groups (American Rivers, Oregon Wild, Friends of the 

River, and Water Watch).  A Bureau of Indian Affairs representative seldom attended.  

Significantly, the talks also included the Klamath Water Users Association (KWUA), the self-

given name to the private, quasi-governmental association of Klamath Irrigation Project 

(KIP) irrigators.  The KIP is upriver of the hydroelectric project and its irrigators have no 
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verified legal or other interest in the hydro project with the exception of an agreement with 

the power company to acquire below market cost energy, which expired in March 2006.  

At the outset, the Klamath Settlement Group (KSG) included PacifiCorp and met 

consistently to explore the company’s options to relicense or decommission the 

Hydroelectric Project.  After several months, however, Department of Interior facilitator 

Steve Thompson asked PacifiCorp to leave the table for an undetermined length of time.  

The company’s representatives did so and never returned to that forum.  For more than 

three years thereafter, what began as dam removal negotiations essentially transformed 

into Indian water rights negotiations.  The conflicted Department of Interior continued to 

facilitate and host the meetings and insisted that negotiations remain confidential.  

Meanwhile, the FERC licensing process had begun as required by law.  As part of 

relicensing (or decommissioning) process for hydroelectric projects on federally reserved 

lands, Section 18 of the Federal Power Act requires the Department of Commerce through 

NMFS to prescribe “fishways” (volitional migratory fish passage) construction and 

operation requirements to FERC.  Similarly, under Section 4(e) of the Act, the Secretary of 

the Interior prescribes mandatory conditions for the protection of the purposes of the 

federal land reservation (not Indian).  Section 10(j) recommendations from the 

Department of Interior are submitted to FERC for the protection of fish and wildlife 

resources.  Prior to the KHP process, FERC had occasionally resisted including these 

prescription and recommendation requirements but the U.S. Supreme Court and the Courts 

of Appeals have elucidated the mandatory effect of those conditions and prescriptions.  

(See e.g., City of Tacoma v. FERC, 460 F.3d 53 (D.C. Cir. 2006)).   
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As the KHP FERC process unfolded, tribal fishery scientists worked closely with 

scientists of the U.S. Fish and Wildlife Service and NMFS to develop the fish passage 

prescriptions and conditions to protect federal lands and waters.  Hoopa and other tribal 

fisheries departments and attorneys cooperated with state and federal fishery scientists 

and attorneys to develop fish passage conditions to help ensure that the problems created 

by the PacifiCorp hydroelectric dams would be resolved through the regulatory FERC 

process, if the process were to be exhausted.  FERC’s requirement to provide fish passage 

plays a critical role in eventual dam removal as PacifiCorp’s interest in relicensing the KHP 

dams would be greatly tested, if not altogether lost, by the financial burden of constructing 

and operating fish passage around the dams.   

In meetings with representatives of the Secretary of the Interior, however, 

Department managers acting on behalf of the Bush Administration consistently refused to 

agree to submit the fish passage requirements and prescriptions that the various agencies 

were putting together.  As Hoopa later testified to Congress, the Department of Interior 

maintained that the requirements could not be submitted unless the tribes cooperated with 

BOR Klamath irrigation interests.  “The Interior Department has persisted in siding with 

Oregon irrigation interests and against tribal trust responsibilities in the FERC proceedings 

regarding Klamath River Fisheries,” Chairman Marshall testified in May 2008.  The 

testimony reads: 

The Department even employed promises of restoration and economic 

development funds to induce some of the affected tribes (but not the Hoopa 

Valley Tribe) to offer water rights concessions.  Only by agreeing to embark 

upon years of expensive and thus far inconclusive negotiations with the 
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Upper Klamath Basin irrigation interests, were the tribes able to obtain the 

support of the Interior Department and NOAA for fish passage conditions and 

prescriptions. (Fisheries 129). 

Assisted by various basin tribes and the two states, the federal agency scientists and 

attorneys successfully defended the conditions and prescriptions against a concerted 

challenge from PacifiCorp’s scientists, attorneys, and consultants in The Matter of Klamath 

Hydroelectric Project, Dkt. No. 2006-NMFS 0001 (ruling of Honorable Parlen L. McKenna, 

Administrative Law Judge).  Administrative Law Judge McKenna upheld the multi-agency 

science underlying the conditions and prescriptions in September 2006.  Then, according to 

the 2008 Hoopa testimony:  

Interior Department managers again threatened to withhold filing the final 

documents unless the tribes agreed to a specific allowable allocation of 

water to be diverted to farming interests in the upper Klamath River basin.  

The tribes reached the outlines of an agreement on January 20, 2007, and 

four days later the Interior and Commerce Departments filed their final 

modified terms, conditions and prescriptions with FERC.  However, the 

Department representatives continue to warn the tribes that they may 

withdraw or weaken those fish protection measures (Fisheries 129).   

The Hoopa Valley Tribe entered the Klamath settlement talks optimistic to achieve 

three critical goals: to support dam removal (for reasons described above); to accomplish 

science-based assurances that future Klamath River stream flows will be sufficient to 

support thriving salmon populations; and to ensure vital fisheries habitat restoration.  

These goals, the Tribe realized, would need to be balanced with non-tribal interests such as 
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power consumption and irrigation.  The Tribe always maintained that best available 

science should inform the responsible resource agencies, including the Tribe, to protect the 

water necessary to support thriving fish populations to make meaningful use of the tribal 

and public trust fishery resources (Fisheries 129).   

The Department of Interior’s pressure upon the tribes to agree to a guaranteed 

water allocation for irrigators would seem to symbolize that the potential for dam removal 

was being leveraged against the tribes’ senior water rights and fishing rights.  (The United 

States has not recognized the Karuk Tribe’s fishing rights.)  The Department’s wishes could 

have great influence in the minds of parties that were exclusively or narrowly focused on 

dam removal.  It seems also that having the support of the Department of Interior could in 

turn provide negotiating advantages to Klamath irrigation interests.  In essence, salmon 

restoration was potentially being leveraged against itself, depending of course on the 

negotiated details and certainties of both the water allocation for irrigators and dam 

removal.  

The January 2007 settlement framework contained no commitment from PacifiCorp 

on dam removal, yet expanded the talks to include measures such as weakened 

Endangered Species Act protections in and around Upper Klamath Lake, guaranteed water 

deliveries for Klamath agribusiness, and permanent commercial agriculture on National 

Wildlife Refuges in the Klamath Basin.  Before allowing talks to go forward, the Bush 

Administration demanded that all participants support these provisions (Wild).  Water 

Watch and Oregon Wild, two environmental organizations in Oregon, were both 

involuntarily expelled from the negotiations because they refused to go along with aspects 

of the framework.  Since the negotiations original rules required consensus for all 
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agreements, the DOI soon thereafter shut down the talks and in less than twenty-four 

hours, “new” talks were organized that did not include the dissenting participants.  “What 

began as negotiation over the future of dams and salmon in the Klamath Basin has been 

hijacked,” said Steve Pedery of Oregon Wild in July 2007.  “Instead of real negotiations, we 

have the Bush Administration forcing through backroom deals and political favoritism that 

actually put salmon at greater risk” (Wild).  

 In January 2008, the DOI-contracted facilitator, Ed Sheets, sent out a press release 

announcing that the entire group of negotiating parties “has developed a proposed Klamath 

Basin Restoration Agreement to rebuild fisheries, sustain agricultural communities, and 

resolve other longstanding disputes related to the allocation of water resources” (Sheets).  

This KSG release included supporting quotes from the Yurok Tribe, Trout Unlimited, and 

the KWUA.  Yurok policy analyst Troy Fletcher said that, “this spirit of trust, respect, and 

compromise is unprecedented in the Klamath Basin.  This agreement will provide a path to 

restore fish populations.”  The press release also pointed out that “Negotiators for two 

organizations, the Hoopa Valley Tribe and Klamath Off-Project Water Users [irrigators not 

within the BOR Project], do not approve the current draft” (Sheets).  

In February 2010, after five years of negotiations and ten draft agreements, the 

Karuk, Klamath Tribes, Yurok, two states, three counties, environmental, and commercial 

fishing parties signed onto the eleventh and thus far final draft of the “Klamath Basin 

Restoration Agreement for the Sustainability of Public and Trust Resources and Affected 

Communities” (KBRA).  The Hoopa Valley Tribe did not sign the deal.  The KBRA purports 

to resolve the most contentious and complex water dispute to date in the western United 

States.  On February 18, 2010, a signing ceremony took place at the Oregon State Capitol in 
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Salem with signatory appearances by tribal leaders, the Secretary of Interior, and the 

Governors of Oregon and California.  Governor Schwarzenegger remarked, “Let me tell you, 

this was not an easy lift.  It’s time to say ‘hasta la vista’ to the Klamath dams and restore the 

majestic Klamath River” (Yurok 3).  Secretary of the Interior Ken Salazar announced, “The 

Klamath River, which for years was synonymous with controversy, is now a stunning 

example of how cooperation and partnership can resolve difficult conflicts” (Shevory).  

In its last months in office, the Bush Administration moved to solidify the signatory 

KBRA parties’ agreements to the pivotal water allocation for irrigators by holding closed-

door meetings with PacifiCorp to reach a dam removal agreement.  These negotiations 

were more exclusive than the previous negotiations leading to the KBRA.  They also 

required less time to bring an agreement, which is called the Klamath Hydroelectric 

Settlement Act (KHSA).  On November 13, 2008, the Department of Interior, PacifiCorp, and 

the States of Oregon and California agreed to a framework, or Agreement in Principle, for 

possible dam facilities removal.  While Interior did not sign the KBRA, Secretary Salazar did 

sign the KHSA.   

The KHSA is intended to resolve the still pending FERC relicensing process.  Dam 

removal would begin in 2020 under the KHSA, if it survives the off-ramps, financial 

appropriations, and liability escapes provided to PacifiCorp.  The KHSA requires signatory 

parties to jointly sign the KBRA, thereby connecting dam removal outside of the FERC 

process to the troublesome KBRA language (KHSA 2.2).  In order for dam removal to begin, 

the Secretary of Interior cannot decide to remove the dams before a dam removal entity 

(DRE) is secured and the States and Congress pass legislation to fund the dam removal 

(KHSA 3.3.4).  Identifying a qualified and willing DRE may prove difficult due to the 
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probability of significant amounts of toxic sediment behind the dams and other operations 

facilities.  In the KHSA, PacifiCorp expressly eludes liability for KHP’s legacy, no matter how 

toxic.  It would seem that the KHSA passes on to the public the potentially tremendous 

liability associated with cleaning up the dams and related facilities; it might be expensive to 

insure a DRE.  Under the KHSA, PacifiCorp also maintains protection from compliance with 

water quality measures (KHSA 6.1.1 and 6.3.4).  In fact, the KHSA stopped the State water 

quality certification proceedings that normally would be ongoing under the FERC process 

(KHSA 6.5); this is the last remaining step before FERC would require dam removal.  The 

KHSA lists eight different events that will terminate the dam removal process and restart 

FERC proceedings (KHSA 8.11.1).   Finally, the KHSA demands up to $27 million in extra 

payments to PacifiCorp if dam removal begins before 2021 (KHSA 7.3.3).  In summary, the 

KHSA does not assure dam removal; considering that the KHP arguably cannot meet the 

requirements to become relicensed under FERC, the KHSA has perhaps already delayed 

dam removal on the Klamath River. 

Additionally troublesome in the KHSA is language that could threaten the Trinity 

River Restoration Program, its available funding, and the Hoopa’s critical role in the 

Program.  Hoopa Tribal Fisheries Director, Mike Orcutt, said that attempts by the Hoopa 

Tribe to protect the Trinity River Restoration Program during KHSA negotiations were 

ignored in the final KHSA.  “We all agree dam removal is necessary for the improvement of 

Klamath-Trinity basin health, and the recovery of salmon runs,” Orcutt said, “but the theme 

of putting the business needs of PacifiCorp above area of origin and tribal water rights 

concerns us” (Two Rivers Press Release).  Current Hoopa Tribal Chairman, Leonard Masten 

said, “The KHSA is a planning process that might, after twelve or more years, lead to dam 
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removal.  We cannot afford to wait that long” (Two Rivers Press Release).   

In its title, goals, and elsewhere, the KBRA implies that it will restore and sustain the 

diverse communities and tribal trust resources of the Klamath-Trinity Basin.  PacifiCorp is 

absent from the KBRA but Section 8 includes three brief paragraphs stating that all of the 

parties shall support the separate Klamath Hydroelectric Settlement Agreement (KHSA), 

and that the KHSA and KBRA shall be executed “concurrently” (KBRA 34).  As KBRA Section 

1.2.1 states, “The Klamath Hydroelectric Settlement Agreement establishes a process for 

potential Facilities Removal and operation of the Hydroelectric Project until that time” 

(emphasis added) (KBRA 3).  In fact, there exists no assurance for dam removal in the 

KBRA or the KHSA.  PacifiCorp’s polluting and fish-blocking operations have thus far 

continued and apparently shall continue even though its KHP license expired in March 

2006.  Also notable is that aspects of the KBRA’s water program, including the Irrigation 

Project Operations, have already proceeded.  The NMFS 2010 Biological Opinion that set 

minimum river flows to theoretically protect threatened Coho salmon was closely tailored 

to fit the KBRA’s water allocation even though Congress has not passed the KBRA/KHSA 

legislation.   

While the KBRA’s stated Goals of the Agreement include that, “The Agreement is 

intended to result in effective and durable solutions which: (i) restore and sustain natural 

production and provide for full participation in harvest opportunities of fish species 

throughout the Klamath Basin” (KBRA 4), the only explicit guarantee in the deal is a 

substantial water DIVERSION, over 330,000 acre-feet of water, to irrigators in the Bureau 

of Reclamation’s Klamath Irrigation Project.  (The irrigation water DIVERSION is 

capitalized in the Agreement.)  In fact, the “goals” of the KBRA have no meaningful 
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restoration objectives and include no target salmon run size.  By contrast, the 1984 Trinity 

Basin Act, 98 Stat. 2721, directed a program to restore fish and wildlife populations to 

levels approximating those that existed immediately before Reclamation’s dam 

construction began on the Trinity.  Since there are no standards or assurances for 

restoration in the Klamath agreement and most of the restoration depends on continuous 

appropriations from Congress, it appears questionable that the KBRA is by definition a 

restoration agreement.  Additionally, under the KBRA, the Parties, including federal 

agencies, will support regulatory “safe harbor” assurances, thereby subjugating the 

Endangered Species Act, without providing minimum flows for fish (KBRA 3.1.2). 

The Hoopa Valley Tribe actively participated in Klamath Settlement talks from start 

to finish to reach a balanced agreement that would remove dams, restore fisheries habitat, 

and sustain an Upper Basin agricultural economy.  The Tribe remains convinced that to 

achieve this necessary balance, there must be an assurance that Klamath River stream 

flows will provide ample water in the river, as determined by best available science, and 

genuine adaptive management to support and sustain Chinook and Coho salmon fisheries.  

The Tribe is concerned that once the KBRA assurance becomes effective [i.e. DIVERSION], 

the impacts will be permanent and the deal does not take into account issues that might 

arise, including a lack of financial appropriations for fishery restoration and reintroduction, 

necessary improvements to water quality and quantity, and drought conditions.  Hoopa 

believes there exists a need for increased water flows in the Klamath River; the KBRA does 

not provide the necessary increases.  The KBRA does not ensure natural, variable stream 

flow regimes important for quality salmon habitat by flushing out river systems during big 

water years. “The flows will not vary significantly,” Allie Hostler, a spokeswoman from the 
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Hoopa Fisheries Department, said.  “If it’s a wet year and farmers don’t need all the water, 

they could potentially bank the surplus and use the remainder in future years, or even sell 

it” (Heitkamp).  Evidence indicates that a history of low winter and spring flows below Iron 

Gate Dam are a causative factor to the juvenile salmon disease problem.  The Hoopa Tribe 

believes that if there is any extra water in a given year, it should go down the river to help 

fish survive and overcome fish disease on the Klamath (Heitkamp).  For the Tribe’s rights 

to retain their practical meaning, any water allocation agreement on the Klamath River 

should be based on the best available science and provide a clear assurance for not just 

language about adaptive management but ample supplies of water that can be flexibly, 

adaptively managed to meet the restoration needs of varied species of salmon and suckers 

on the Klamath for generations to come.  After dedicating hundreds of thousands of dollars 

on salaries, travel expenses, and attorney and scientist consultant fees to fully participate in 

the negotiations, Hoopa remains frustrated that best available science and a genuine 

commitment by the parties to protect and restore tribal fisheries remains absent from the 

Agreements language. 

The Department of Interior has instead supported the relatively enormous, 

quantified water guarantee for the Klamath Irrigation Project, a guarantee that based on an 

array of assumptions plugged into a model might leave enough water in the river for 

salmon during wet years.  In dry years, stream flows will probably not provide enough 

water for fish.  The combination of no assured water in critical time periods during salmon 

runs and mounting evidence that the region will continue to become warmer and drier 

hold serious implications.  If implemented for the 50-year duration of the agreement, the 

KBRA represents a potential disaster for Klamath salmon runs, the tribes, and anybody else 
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reliant upon the fish.  For the Hoopa Valley Tribe and other salmon advocates, the most 

recent KBRA draft does not adequately respect the life cycles of salmon.  

In sum, the KBRA represents a sustained effort, initiated by the Bush Administration 

and thus far sustained by the Obama Administration, to meet the economic desires of an 

elite water user interest in the Upper Klamath Basin, and arguably in Central California.  

The agreement assures the freezing of American Indian reserved rights without assuring 

the sustained survival, let alone restoration, of tribal fisheries and therefore tribal fishing 

rights.  Section 15.3 provides assurances for the Klamath Irrigation Project irrigators that 

tribal water rights cannot be asserted to prevent the diversions of surface water and 

groundwater authorized by the Basin Agreement, regardless of the success of salmon 

restoration.  That section releases the United States of any breach of trust based claims by 

tribes that might conclude that federal agencies at anytime in the past or by negotiating the 

agreement, have obstructed reserved tribal fishing and water rights. Immediately following 

sections that individually relinquish the Klamath Tribes, Yurok, and Karuk’s potential to 

exercise their reserved rights in the KBRA context, Section 15.3.9 paragraph 2, under the 

title, “Assurances by the United States,” reads:   

The United States, acting in its capacity as trustee for the Federally-

recognized tribes of the Klamath Basin, hereby provides interim Assurances 

as stated in Section 15.3.8.B, and conditional permanent Assurances that it 

will not assert: (i) tribal water right or fishing right theories in a manner, or 

(ii) tribal water or trust rights, whatever they may be, in a manner that will 

interfere with the diversion, use or reuse of water for the Klamath 

Reclamation Project that is not precluded by the limitation on diversions of 
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water as provided in Appendix E-1 in any administrative context or 

proceeding, or judicial proceeding, or otherwise (KBRA 99). 

Since Hoopa did not sign the KBRA and thus chose not to relinquish its ability to exercise its 

reserved rights, this section would serve to involuntarily terminate the United States trust 

responsibility to Hoopa and all other Klamath Basin tribes.  This is an especially troubling 

clause in the context of federal Indian law and the United States political relationship with 

American Indians.  Prolific promises of money and restoration in the KBRA have come at an 

extremely high price.  The first paragraph of Section 15.3.9 states: 

The United States, Karuk, Yurok, and Klamath Tribes agree that 

implementation of the terms of this Agreement is consistent with the United 

States’ trust responsibility in the Klamath River Basin.  The signatory Tribes 

further agree that the DIVERSION limitations described in Appendix E-1, the 

water supply augmentation provisions of this Agreement, the preservation of 

Applicable Law related to the implementation of the water programs and the 

collective purpose of both this Agreement and the Hydroelectric Settlement, 

serve to enhance fisheries.  (KBRA 98-99) 

Reserved water rights belonging to American Indians have often been called “paper water” 

due to respective tribes’ inabilities to meaningfully exercise them; we have seen the 

example of the Wind River.  Without substantive recourse to ensure that de facto salmon 

restoration will ensue, the KBRA’s language appears to symbolize paper fish for the 

signatory tribes.  As a legal document that purports to recognize and restore Indian fishing 

and related water rights, the KBRA misses the mark.  

The KBRA seems not to understand or respect the relationship between the United 
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States, American Indian reserved rights, and American Indian self-determination.  A highly 

problematic aspect of the agreement for the Hoopa Tribe is that it would explicitly waive 

the Tribe’s exercise of their implicit senior water right on the Klamath.  (It also waives the 

Yurok and Klamath Tribes exercise of their water rights; Kaurk still does not have a fishing 

right to waive, according to the United States; the Tribe was formally recognized in 1979.)  

Hoopa will not waive its water rights when the tribe nor anyone else can say how much 

water will flow down the river in five, ten, or twenty years under the agreement.  “It would 

take our senior water rights and eliminate the trust obligation of the U.S. to protect our 

water for salmon for Hoopa,” Hoopa Council Member Hayley Hutt said.  “Instead they 

would be the trustees for the right to water for farms” (Korns).  Allie Hostler from the 

Hoopa Fisheries Department commented that the KBRA section that unconditionally 

releases the United States from upholding its trust responsibility to protect tribal resources 

is “the main objection the Hoopa Valley Tribe has to signing the KBRA” (Heitkamp).  A 2009 

Hoopa Tribal Fisheries Press Release noted that the 57 tribes of the Affiliated Tribes of 

Northwest Indians (ATNI) passed a resolution opposing any federal policy that could 

terminate or impose adverse consequences on a tribe that chooses to assert its water rights 

instead of settling on terms dictated by the federal government.  “ATNI has lit the fuse on 

what is expected to be a national termination fight if the Klamath legislation moves forward 

without addressing Hoopa’s concerns,” said Hoopa Self-Governance Officer, Daniel Jordan 

(Two Rivers Press Release). 

On November 10, 2011, Senator Merkley and Representative Mike Thompson jointly 

introduced the Klamath Basin Restoration Act in both the Senate and the House.  If passed, 

the legislation would enact all provisions and requirements of the KBRA and KHSA.  The 
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KBRA, the KHSA, and the bill that carries them might not be so controversial if not for the 

United States’ assurance in the KBRA to terminate rights of non-consenting tribes.  

Responding to a draft of the bill before its introduction, the Hoopa Tribal Council sent an 

October 3, 2011 letter signed by current Vice-Chairman, Byron Nelson, to Oregon Senator 

Jeff Merkley.  The letter states:  

The bill you have drafted to authorize the Klamath water rights settlement 

provides for the unilateral subordination of our Tribe’s rights in the Klamath 

River water and the anadromous fish that originate in that river . . . The bill 

will also adversely affect the Tribe’s rights to fish in the Trinity River, the 

largest tributary and source of Klamath River fish.  Those rights are based on 

a legal framework that the Tribe has spent decades in developing and 

enforcing.  The capstone of that framework is the Trinity River Mainstem 

Fishery Restoration Record of Decision that Congress specifically authorized 

the Secretary and the Tribe to adopt.  It is our 20th Century Treaty with the 

United States.  Our stewardship of the fishery resources of the Trinity and 

Klamath River system is well-recognized and has been publicly commended 

by Senator Feinstein.  We cannot accept legislation that will impair those 

treaty commitments . . . The draft bill would take Federal Indian policy back 

down a path the Federal government abandoned more than 50 years ago . . . 

The Hoopa Valley Tribe has a long record, through administrative, legislative, 

and judicial action, of defense of our rights in the Klamath and Trinity Rivers.  

We will not rest until our rights are secured.  Congress has formally 

acknowledged that the degrading U.S. policies of the past, based on 
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exercising power to unilaterally strip tribes and Indian people of rights that 

are protected by treaties and agreements with the United States, brought 

dishonor to the Nation and were inconsistent with the obligations of the 

Nation to Native American people, as trust beneficiaries.  This proposed 

legislation seems to be a resurrection of discarded plenary powers of the 

Nation – once again forced upon Native people. (Nelson and Tribe) 

The letter then lists seventeen specific concerns that Hoopa has with the KBRA.  These 

concerns include specific language in the KBRA that the TRRP will not “adversely affect” the 

KBRA.  “This subordination of the goals of the TRRP to the funding requirements and low 

water flows of the KBRA will delay the Trinity restoration goals far into the future and 

could lead to failure of the program itself” (Nelson and Tribe). 

In February 2012, the Departments of Interior and Commerce and NMFS released 

the “Klamath Dam Removal Overview Report for the Secretary of the Interior: An 

Assessment of Science and Technical Information.”  The Report provides a 400-page 

assessment of histories, statistics, factors, and predicted results of dam removal and KBRA 

implementation.  Regarding predicted river flows resulting from the KBRA, the Report 

states,  

Modeling likely KBRA flows in the Klamath River is challenging. . . .The 

resulting KBRA flow model contains several assumptions, including 

estimates of variability associated with using imperfect forecasts of inflows 

into Upper Klamath Lake and estimates of outcomes of future water 

management decisions (e.g. distributing pulse flows, administering a drought 

plan, or redistributing water deliveries to farms and refuges during dry 
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years. . . .For extremely dry years, July through November flows at Iron Gate 

Dam are commonly around 800 cfs under dam removal with KBRA whereas 

flows are more commonly between 1,000 and 1,300 cfs under dams remain 

without KBRA” (Interior, Commerce and Service 98).   

As the 2004 Yurok Tribal Fisheries Report on causative conditions of the 2002 fish kill 

explicitly recognized, Klamath River flows at Iron Gate under 1,000 cfs during the early fall 

months has already led to a fish kill of the magnitude never before seen or storied.   

The KBRA fisheries restoration and reintroduction committees under the document 

either dilute or altogether lack necessary tribal authorities, depending on which of the 

numerous committees and advisory teams involved.  For example, Section 10, the 

“Fisheries Restoration Plan,” states that the FWS and NMFS exclusively “shall co-Lead 

administrative tasks in the plan development process.”  Section 10.1.1.C. states, “If the Fish 

Managers (potentially including tribes and states, depending on applicable law) cannot 

agree as co-authors on the content of the Phase I Plan, FWS and NMFS shall author and 

distribute a Phase I Plan.”  There is not a dispute resolution plan, but rather the federal 

agencies will dictate the plan if agreement cannot be reached.  These agencies have not 

always acted in the best interest of salmon fisheries in the basin.  Tribes need to have co-

management authority in any restoration program in the basin.  When agreement cannot 

be reached, a mutually agreed upon dispute resolution should be identified and used. 

One aspect of the KBRA water deal that has been largely brushed aside by tribes and 

other salmon habitat-concerned parties to the KBRA, as well as other observers, is the 

direct relationship between federally subsidized power on the Klamath Irrigation Project 

and Klamath River stream flows.  Since the Klamath Irrigation Project relies on electrical 
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pumps to make water go uphill, the substantive power subsidies provided in the KBRA 

directly effect river restoration; the cheaper the power, the easier it will be to pump water 

away from the river.  As of the KBRA’s signing date, the BOR had yet to provide cost-benefit 

information regarding the relationship between power consumption, irrigation, and 

streamflows even though the power subsidy provisions for private irrigators in the BOR 

Klamath Irrigation Project will come from the public.  In spring of 2010, shortly after the 

signing of the KBRA, the KWUA began forming another quasi-governmental organization 

called the Klamath Water and Power Agency (KWAPA).  KWAPA’s mission is supposedly to 

“align the water supply and irrigation demand of crops in the Klamath Project that has 

historically been supplied with irrigation water from Upper Klamath Lake and the Klamath 

River.”   

Closely related to cheap, subsidized power is another aspect of the KBRA 

overlooked by those interested in a biologically healthy Klamath River – the potential for 

out-of-basin water transfers.  It may prove problematic that Section 20.5.4.C. reads, “Out-

of-Basin Water Transfers:  The Parties (except state agencies with direct decisional 

authority over such transfers) shall make all reasonable efforts to oppose any additional 

out-of-basin water transfers from the Klamath River Basin.”  Agreement language that 

undermines decisional authority of participating agencies to oppose out of basin water 

transfers while employing the words, “reasonable efforts to oppose” appears weak 

compared to language that could say nothing of state agencies to declare, “there shall be no 

out of basin water transfers with any amount of the DIVERSION.”  Water altogether leaving 

the Klamath-Trinity basin is significantly more detrimental to the health of the river system 

than water applied to crops since a portion of irrigated water eventually returns to the 



 

 

157

river via springs and seepage lower in the basin.  The loss of return flows from 340,000 

acre-feet of water would likely be disastrous for Klamath River fisheries.  The Klamath, 

meanwhile, can become connected to the Sacramento Basin by pump and pipe, made all the 

more feasible with the subsidized power that the KWUA bargained for in the KBRA.  If 

enacted into law, will the KBRA’s guaranteed water allocation someday merge with Trinity 

River water on its way to Westlands, Los Angeles, or both?  Just as the word is capitalized 

within the KBRA document, perhaps the DIVERSION is just that. 

The KBRA’s signing parties presumably are aware of the basin’s increasingly warm 

average temperatures, predicted lower snow packs and earlier runoffs.  However, there 

exists no assured recourse for the river and its fish during critically dry years, or worse, 

consecutive critically dry years, that does not require money, and probably a lot of money 

to “lease” water for instream flows.  The KBRA Drought Plan, drafted in 2011 after the 

Agreement had been signed, consists of thirty pages of intensive legalese.  It does not 

resemble a fisheries restoration plan, let alone a narrative that relates the importance of 

fish.   

The KBRA Drought Plan provides the following options for addressing low flow risk:  

voluntary conservation, voluntary use of stored water, or voluntary water leasing, 

forbearance, transfers, and/or groundwater substitution.  Section 7 of the Drought Plan 

reads, “This section describes the process and potential reduction of applicable DIVERSION, 

the last priority under the Restoration Agreement and this Drought Plan”(Drought Plan 

24).  The section then lays out a lengthy and complex maze of references to various 

stipulations and conditions that resembles a linguistic treasure hunt to determine how 

much, if any, water might actually be reduced from the DIVERSION to address a drought, 
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and what it might cost to do so.  Section 8.1 of the Drought Plan, entitled, “Need for 

Adaptive Management,” includes the National Research Council’s definition of “an effective 

Adaptive Management Plan.”  This definition includes, “A. Clear restoration goals and 

targets,” and “B. Sound baseline/reference conditions.”  (As noted above, the KBRA itself 

does not provide clear restoration goals and targets, or baseline conditions.)  Section 8.2 of 

the Drought Plan reads, “Elements of the Adaptive Management provisions” and begins 

with 8.2.1, “Drought Plan Goals,” which entirely states: “The Parties intend that water and 

resource management actions be taken such that no Klamath Basin interest would bear an 

unreasonable portion of burdens imposed or the risk of loss or injury as described in 

Section 19.1 of the Restoration Agreement” (Drought Plan 27-28).  Thus, the Drought Plan 

also does not include specific restoration targets or goals.  Section 8.2.2, entitled, 

“Baseline/reference Conditions,” does not provide a baseline flow reference but rather 

states that the agreed upon Technical Advisory Team “will review and use available data 

from a variety of sources, including without limitation USGS, NRCS, BOR, Oregon, California, 

Tribes, and PacifiCorp.”  In other words, the baseline flow will be determined in the future.  

It would seem that such important data for protecting fisheries should be acquired and 

agreed upon before committing to all of the KBRA’s provisions.   

 If approved by Congress, the KBRA would provide money for voluntary land 

retirement in the Upper Basin, above the Klamath Irrigation Project, to help provide for 

increased stream flows; voluntary is different than guaranteed and a reliable source of 

government money for fisheries restoration is never certain.  The agreement also aims to 

restore riparian and marsh habitat in the Upper Basin and expand Upper Klamath Lake to 

provide additional water for fish.  Notably, the amount of additional water to be availed is 
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not assured but a significant amount was nonetheless included in pre-agreement model 

runs that produced optimism amongst some tribal and other fisheries biologists.  Finally, 

the Agreement would provide money for tribal fisheries and conservation needs. 

Overall, Western water interests supported by the United States have significantly 

impacted a crucial opportunity for Klamath River dam removal and strengthening 

American Indian reserved rights.  In fact, Indian reserved rights have been leveraged to 

help appropriate public monies and liability releases into diverse private hands at the 

public’s expense.  Whether the KBRA and KHSA will pass Congress and actually lead to 

restoring salmon runs will be revealed in time.  Meanwhile, the agreements and their 

negotiations provide insight to a modern-day, maddeningly complex confluence of dynamic 

legal and literary histories, of different literatures and worldviews, at a narrowly defined 

space and time to negotiate differing cultures’ vital access to water and its gifts.  The 

Klamath Agreement raises significant questions regarding de facto tribal self-

determination, and international human rights as it has, at least for the time being, starkly 

divided tribes that have mutually relied upon the same river for thousands of years on how 

best to restore it. 

Why other tribes elected to sign and support the KBRA differs from tribe to tribe.  

The Karuk, Klamath Tribes, and Yurok Tribal Councils have been persuaded that the deal 

will result in dam removal.  Substantive financial considerations have been promised for 

signatory tribes, and some money has already been transferred.  The Klamath Tribes would 

finally regain possession some of their territorial land under the KBRA, a vital goal for 

them.  A December 2012 Amendment to the KBRA provides assurances that funding for 

Phases I and II of the Fisheries Restoration Plan, Phase I of the Fisheries Reintroduction 
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Plan, and other funding measures have been accounted for prior to the tribes’ 

relinquishment of their water rights (Sheets Consulting).  No amendments have been made 

yet to allow for reconsidering the quantified DIVERSION in the case that fish consistently 

need more water.  With the favorable, recent determination of their fisheries-based water 

rights resulting from the State of Oregon adjudication, the Klamath Tribes have garnered 

greater negotiating power than the other negotiating tribes, and arguably any other non-

governmental Party in the KBRA; it seems that they have the ability to guarantee that de 

facto Klamath River fisheries restoration is not compromised before agreeing to withhold 

the exercise of tribal rights, if they choose to amend the KBRA to this effect.   

Media Spins an Old Story 

The KSG’s Media Committee, whose mission Karuk Klamath Campaign Coordinator 

Craig Tucker persistently sought to heighten, orchestrated press releases for nearly three 

years to portray the parties as close to finalizing a consensual deal.  Such messages served 

for years to persuade the public, the Bush Administration, and perhaps even some 

negotiating parties that a deal was on the near horizon.  The obvious theme of the KSG’s 

press releases was that historic adversaries were achieving peace on the river at last.  The 

complex water issues in the Klamath-Trinity basin are far too complicated to provide in 

sound bites and press releases.  So, it was comparatively simple to maintain the prominent 

spin throughout the negotiations that any deal between old adversaries must necessarily 

be a good deal for all.  The nation’s major newspapers and a multitude of other publications 

were evidently eager to print the good news.  Indeed, the stories of harmony seemed quite 

persuasive, even if the Hoopa Valley Tribe and other parties still did not agree with the 

“agreement.”  Publications like National Geographic, The New York Times, Los Angeles 
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Times, San Francisco Chronicle, High Country News, and others in print and on the Internet 

sent out the encouraging message that old enemies were solving the entrenched water 

conflict on the Klamath.  Meanwhile, the parties that negotiated for years in good faith but 

did not agree to certain terms of the deal, including the Hoopa Valley Tribe, Water Watch, 

Oregon Wild, and later, other basin tribes and irrigators who had not been invited to the 

table have at times been portrayed as stubborn and unwilling to compromise.   

In January 2008, the Los Angeles Times quoted Hoopa Chairman Lyle Marshall when 

he said, “This latest draft is not a modern science-based river restoration plan.  It looks 

more like an old West irrigation deal; guarantees for irrigators, empty promises for the 

Indians” (Bailey).  The same article reads, “The federal government’s chief negotiator at the 

talks, Steve Thompson of the U.S. Fish and Wildlife Service, said he participated free of 

political influence from the White House and continues to hold out that PacifiCorp will sign 

on to the proposal in coming weeks.”  Paul Vogel, from PacifiCorp, was quoted in the article 

as saying that the company had been “shut out of the room.”  Symbolically and strategically, 

he then said, “You really have to question if there’s enough substance there to be worth the 

paper it’s printed on” (Bailey).  Vogel here and apparently elsewhere disguised PacifiCorp’s 

position as one of strength because shortly thereafter the KHSA deal was reached.  While 

the company should have significant economic and public relations concerns to address on 

the Klamath River, the KHSA provides great shelter to PacifiCorp, at least temporarily. 

A more telling story of the Klamath negotiations and surrounding events would 

uncover a rather coercive harmony on the Klamath.  The Department of Interior’s pressure 

to agree to a deal with Klamath Irrigation Project irrigators had many parties running 

scared; fear of losing a desperately perceived need does not necessarily lead to long term 
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peace and harmony.  In Red Man’s Land, White Man’s Law, Wilcomb Washburn describes 

how early Christian leaders and their stories justified warring upon Indigenous and other 

peoples.  St. Augustine was one of the early Christians to espouse the theory of just war to 

broaden the Christian empire. “The thing to be considered when any one is coerced,” 

Augustine asserted in his 408 A.D. letter to Vincentius, “is not the mere fact of the coercion, 

but the nature of that to which he is coerced, whether it be good or bad” (Washburn 4).  

Given the language of the Klamath Basin Restoration Agreement and related events that 

threaten to terminate the Tribe’s reserved rights in the Klamath Basin, it would appear that 

the Hoopa Tribe has been targeted for coercion.   

Words hold power; with “restoration agreement” in its title, the KBRA might 

convince some people that the Agreement is what it claims to be.  Given its detailed 

contents, however, from a factual perspective it might make more sense to call the KBRA 

what it is; a Land and Money for Water Deal with Possibilities of Eventual Dam Removal 

and Fisheries Restoration.   

Chapter Summary 

Perhaps because of its intense contemporary and historical complexities and 

controversies, scholars of American Indian law and policy have been relatively quiet on the 

reserved rights and sovereignty issues raised in the Klamath and Trinity Basins.  It is 

surprising that the Hoopa Tribe’s exemplary successes on the Trinity River over the course 

of the past twenty years have not received more attention from tribal sovereignty 

advocates and scholars.   

The Yurok Tribe contracted Professor and Federal Indian law scholar Charles 

Wilkinson for his assessment of the KBRA.  Wilkinson calls the KBRA, “one of the most 
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remarkable and promising efforts that I have witnessed in my thirty-eight years of work on 

natural resource and Indian law and policy” (Wilkinson 3).   “The decision not to sue the 

United States is extremely minor,” Wilkinson said after reportedly studying the 

agreements.  “The consequences [to the tribe’s sovereignty] are nearly zero.”  Comparing 

the Hoopa scientific memo with a Yurok memo on the KBRA, Wilkinson said, “As a piece of 

scientific literature, the Yurok memo is in a different league than Hoopa’s.  The Hoopa 

memo is a borderline rant.”  Wilkinson also spoke about the important implications of the 

KBRA, saying they are the most complex and comprehensive in the history of the United 

States.  “Setting out to accomplish deals and goals is real world sovereignty.  Sovereignty is 

the right to decide for yourself.  You never said that, but that’s how you acted,” he said.  “I 

see this as an extraordinary and important venture.  This is going to be one of the great 

moments in Yurok history, in Indian history,” Wilkinson concluded (Yurok 5).  

Dr. Bonnie Colby, in the edited book, Tribal Water Rights: Essays in Contemporary 

Law, Policy and Economics, provides criteria for evaluating water settlements.  She lists the 

following characteristics of successful settlement agreements: 

-- well-defined, measurable objectives 
-- clear documentation protocols 
-- fair distribution of costs among parties 
-- positive net benefits 
-- incentive compatibility 
-- cost-effective implementation 
-- environmental sustainability 
-- compliance provisions 
-- flexibility 
-- improved problem-solving capacity among stakeholders 
-- enhanced social capital 
 
The KBRA meets less than half of these. 

Ongoing debate within and surrounding the Klamath settlement has further blurred 



 

 

164

the imaginary line between the stories underlying Western science, politics, and tribal 

fishing.  Fisheries science has consistently taken a backseat to political compromises, but 

tribes might ask themselves if Western science will ever meet the needs of salmon in the 

Western socioeconomic context.  As with most “science” in the Klamath Basin, the KBRA 

highlights the politicization of supposedly objective Western science.  Fish and water 

quality have taken a backseat to economic interests and related political maneuverings.  

Many observers, particularly scientists, still have faith that the Klamath-Trinity is a 

restorable river system.  Their optimism is based upon several factors, including relatively 

low human populations, and decreased mining and forestry practices within the Basin.   

Western socio-economic activities, primarily dams, diverted flows, and logging, have 

brought the wild Pacific salmon runs that once thrived along the coasts of California, 

Oregon, and Washington to the brink of extinction.  Many once-abundant salmon runs are 

already gone.  So far, Western scientists charged with conserving or restoring salmon have 

not been able to persuade capitalist political pressures to provide the necessary relief to 

accomplish full-scale restoration.  The struggling runs that remain are further jeopardized 

by climate change.  With water becoming more precious in the West, salmon and the tribal 

cultures deeply connected with the salmon are in a dangerous predicament.  From a legal 

and thus EuroAmerican standard, the Endangered Species Act is the salmon’s last chance, 

which is grossly inadequate.  Where American Indian salmon-based cultures are struggling 

to stay alive, as on the Trinity and Klamath Rivers, the tribes must engage in usually 

unaccommodating if not hostile political forums to defend their pre-existing, inherent, and 

Western law-based rights from losing meaning.  Without a more open ear and genuine 
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effort to restore tribal salmon resources, some of this land’s most knowledgeable stories 

and ceremonies will also die.   

Western science has failed and likely will continue to fail to restore Pacific salmon 

and thus, the Indigenous tribes’ fishing, water, and human rights.  The time has come to 

recall the central importance of stories and ceremonies for “managing” and co-managing 

tribal resources.  By relying more on cultural and religious aspects of rivers and salmon, 

including traditional ecological knowledge, tribes might gain the authority they require and 

deserve for sustaining their evolving cultures.   

The confluence of the Klamath and Trinity rivers forms a major connective artery to 

two immense waterscapes, one on either side.  For all of its accolades, the Klamath 

settlement negotiations have divided the Basin’s tribes on an issue that could have 

dramatic consequences for their livelihoods for generations.  The so-called agreements 

have divided not just the tribal governments but also tribal and non-tribal management of 

the Klamath-Trinity Basin further away from the holistic management required to restore 

the salmon runs.  While recent disagreements make it easy and tempting to revive older 

disagreements, it may be more important to remember shared stories and create new ones 

that bring people together in the celebration of abundance and World Renewal, while 

working cooperatively to bring back the gift of shared fish.  The recent turmoil seems to 

offer such an opportunity.  

 The most critical potential for restoring the Basin’s salmon runs lies within the 

Klamath-Trinity basin’s collective tribes, their stories and ancient knowledge.   A key 

question remains as to whether or not the West’s continuous thirst for growth and wealth 

will accommodate tribal de facto management of fisheries and reserved rights.  Reviving 
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old stories and, as Matthew Fletcher suggests, creating new ones might provide more 

effective restoration for Klamath-Trinity fisheries and their fishing peoples to endure.   



CHAPTER 5: CONCLUSION 

 

The 1992 Big Horn litigation and the 2010 Klamath Basin Restoration Agreement 

demonstrate that narratives of western sociopolitical values in the United States and State 

of Wyoming have been unaccommodating of American Indian narratives of water and 

rivers.  In fact, tribally derived narratives appear to be completely absent in both the Big 

Horn and KBRA.  Rather, they wholly consist of narratives of Western law and science. 

The challenge of asserting and protecting water rights in the present context of 

western water development combined with the federal government’s unreliable 

trusteeship have made for shaky ground on which to restore the rivers upon which tribes 

rely, as illustrated by the KBRA and Big Horn litigation.  Contrary to what most Americans 

have been led to believe, the days of taking vital natural resources away from tribes may 

still be alive in the West. 

In signing the KBRA, the Klamath Tribes and the Yurok Tribe have been driven to 

compromise the exercise of their reserved rights and (along with these tribes, the Karuk 

Tribe) arguably put further at risk the Klamath River’s water quality in order to effect a 

separate agreement that in 2020 might result in the removal of dams.  (The Klamath Tribes, 

with their recent favorably adjudicated water rights have been able to bargain for 

additional moneys.)  The KBRA DIVERSION is the least flexible aspect of the deal, which 

means that future droughts and predicted climate change patterns could become a terrible 

problem for water quality and fish, should the deal come to pass.  A major irony is that the 

Klamath Hydroelectric Project dams should be removed with or without such compromises 

for several reasons, and many involved (and otherwise interested) parties believe they will 

be.  It should be noted that some parties suggest that dam removal will do more harm than 
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good for Klamath River water quality.  While the Hoopa Valley Tribe has continually called 

for and promoted dam removal, it was the only Klamath settlement negotiations 

participant from start to final draft that has not signed the KBRA.   

Perhaps a major problem facing tribes involved in the Klamath settlement 

negotiations stems from relativity.  The American Indian imagination of waterscapes in the 

Klamath-Trinity Basin has been doggedly tested, if not weakened by the oppressive 

impacts of Western water development for several generations.  For the tribes of the 

Klamath-Trinity basin, the interaction and identification with the natural environment so 

defines their identity that its degradation has had a profoundly devastating impact. "Tribal 

members are losing their rights to teach their children and grandchildren the old fishing 

ways," said Thomas Schlosser, an attorney for the Hoopa Valley Tribe.  Added Yurok 

attorney Scott Williams, "It is impossible to overstate the importance of the river to the 

people who live along it.  The Yurok tribe's universe is defined by the rivers and the 

fisheries" (L.A. Times).  N. Scott Momaday claims, 

the Native American ethic with respect to the physical world is a matter of 

reciprocal appropriation: appropriations in which man invests himself in the 

landscape, and at the time incorporates the landscape into his own 

fundamental experience.  This suggests a dichotomy, or a paradox, and I 

think it is a paradox.  It is difficult to understand a relationship which is 

defined in these terms, and yet I don’t know how better to define it. (Bol 3-4) 

The Tribes’ reliance on the Rivers extends beyond subsistence or commerce to their 

cultural and social fabric, as evidenced by their ceremonies and other life ways that center 

on the rivers.  Out of necessity and even desperation, the various tribes of the Klamath-
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Trinity and Wind River basins (and elsewhere) have become compelled to enter politicized 

negotiations that typically pay lip service to protecting water quality and fisheries 

restoration as they simultaneously fail to provide a stable, transparent, and integral 

process in which to protect vital tribal resources.  

A prominent characteristic of both the Big Horn litigation and the KBRA is 

discrepant levels of assurances for water rights afforded the Indian nations and individual 

non-Indian water users.  Supporters, administrators, and benefactors of Western water 

policy (with its ominous infrastructure) aspire foremost to realize certainty for Western 

interests, including irrigation diversion and marketing.  A state court decided that the State 

of Wyoming shall administer all water rights on an Indian reservation so as to provide 

certainty for state water users.  Wyoming State Engineer Jeff Fassett perhaps said it best 

when he stated that he had heard “those lectures before” about Indian values of water and 

that he was not prepared to see what the Wind River Tribes might decide to do with their 

water next year.  Similarly, while offering money for tribes and irrigators, the KBRA makes 

clear that its three hundred pages revolve around one foremost certainty, the 

consequential DIVERSION of water by the Klamath irrigation project.  As evidenced by 

recurrent floods and droughts, however, the nature of water makes it altogether impossible 

to predict or assure water supplies.  The forecast calls for greater scarcity of freshwater in 

the western United States, including the Klamath-Trinity and Wind River basins.  So far, the 

Western goal of water certainty has come at the direct expense of Indian tribes and their 

relationships with water. 

The resulting disparate levels of water certainty provided partly derive from 

different intentions for water between the Indian and Western water interests in the case 
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studies.  The tribes generally aspire to see water flow down the natural channel for fishery, 

economic, and recreational purposes – not consumption.  However, this should not 

necessarily be assumed or required to be permanent.  A community must have flexibility to 

adapt to natural and social changes if it is to maintain a healthy standard of living bound to 

a given geographic area.  This is especially important if the area to which the community is 

bound tends to be dry.  As Professor David Getches suggests for intended future water 

uses:  

The breadth of purpose in the case of Indian reservations suggests an implied 

reservation of whatever quantity of water is needed to develop reservation 

resources of any kind and make them productive.  The cases speak of 

encouraging the "habits of industry" and "advancing the civilization of the 

Indians." If these ambitious purposes are to be addressed and Indians 

permitted to "maintain... their way of life," water must be available for a wide 

range of potential uses.  Surely "civilized" and industrious Indians, just as 

their non-Indian counterparts, will seek to use the resources at their disposal 

to the greatest advantage. (Getches "Water Rights on Indian Allotments" 411) 

If unforeseen natural or social changes dictate, the Wind River or Klamath Basin tribes 

should someday be able to market their water, if they so determine, like any public or 

private entity.  The Wind River Tribes were not afforded this option by the Wyoming 

Supreme Court in Big Horn III, nor did the U.S. Supreme Court take initiative to provide it 

upon certiorari.  

As many proclaim optimism about the United States’ increased support of tribal 

sovereignty, the contemporary second treaty era’s coercive harmony over Indian water 
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rights portends that some, if not many, tribal cultures in the increasingly dry West will not 

endure the 21st Century.  Tribal authority over water resources that for thousands of years 

profoundly shaped their social and economic destinies is being constricted just as the 

oxygen in their waterways is literally being diminished.  Activities and policies of the 

United States government have placed intense pressure on tribes to compromise their vital 

water resources, hearkening the original treaty era of tribal land cessions.   

Federal Indian law still recognizes American Indian nations’ rights to a substantial 

amount of senior priority water in the West.  Despite confusions propagated by 

inconsistent court decisions, the tribes’ Winters rights remain.  Time will tell whether the 

tribes’ rights and their intentions to use their water according to connected histories and 

philosophies will survive Western agendas.  Federal Indian law and policies are based in a 

narrative of cultural and political discrimination, which the government ignores so that it 

can continue to administer a body of law as if the narrative of subjugating the rights of 

other peoples were a thing of the past.  As Eric Cheyfitz writes, “when Kevin Gover 

apologized to Indian people for the genocidal past of the BIA, he implicitly acknowledged 

this narrative.  But when he uncoupled the BIA from the past BIA, he repressed the 

persistence of this narrative in the present” (Cheyfitz "Doctrines of Discovery").  Similarly, 

Justice Thomas of the Wyoming Supreme Court outside of the courtroom alluded to the 

story of the Indian wars when he commented, “I guess that’s what happens when you lose” 

as he reflected on American Indian tribes’ increasingly diminished access to lands and 

resources on this continent. 

The United States achieved its goal to expand authority across the American 

Frontier in treaties with the Indian nations largely based upon military force and threat.  
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Today, Western interests pursue water resources predicated upon a shifty bed of Federal 

Indian law that increasingly diminishes tribal jurisdiction of and access to natural 

resources.  The U.S. Supreme Court during the past thirty-five years has at times completely 

surprised tribal authorities and their advocates with narrowing visions of tribal 

jurisdiction, a proverbial ambush by legal decision.  Combined with no discernible 

contemporary Congressional policy toward American Indian reserved water rights, Federal 

Indian law and state court decisions provide avenues for states and private interests to 

manipulate the context and language of Indian water rights negotiations.  Ambiguities 

surrounding the values and legitimate uses of Indian water have become emphasized in the 

current Western context.  Financial offers to Indian nations with often impoverished 

communities and applications of political pressure make room for public and private 

Western interests to gain “ownership” of water sources.  

The Big Horn litigation and Klamath negotiations provide windows into the current 

relationship between the United States and American Indian nations at a crucial contact 

zone, what Mary Louise Pratt describes as the “social space(s) where cultures meet, clash, 

and grapple with each other, often in contexts of highly asymmetrical relations of power, 

such as colonialism, slavery, or their aftermaths” (Pratt 1991, 1).  To begin his essay, 

“Getting to Yes in the New West,” Professor Thomas McGuire describes that in 1946, the 

United States Congress mandated that the Indian Claims Commission hear “every 

conceivable tribal grievance” against the “fair and honorable dealings of the nation.”  Thirty 

years and 611 dockets later, oddly few of the documented wrongdoings involved water.  

McGuire suggests that this oversight provided “opportunities to establish firm entitlement 

to a scarce resource . . . to reaffirm fundamental trust relationships between the 
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government and the Indians.  But that trust relationship, ambiguous as it is, is not being 

affirmed.  Rather, in a strict sense, it is being negotiated” (Castile and Bee 224).  McGwire 

writes, 

Deals are cut, bargains are struck, and resources are allocated.  Past, 

present, and future claims against the government and the states are 

routinely waived by the tribes and their counsel.  Indian water is 

being addressed with the identical finality with which the Claims 

Commission approached land.  What will emerge from this flurry of 

activity – of getting to yes – is likely to be a rather novel restructuring 

of the relationships among the federal government, the states, and the 

Indians” (Castile and Bee 224). 

Instead of establishing a firm policy that recognizes and protects Indian reserved water 

rights, then, tribes are faced with either litigation or negotiation, just as a non-Indian entity.  

The continuing predicament of an insatiable resource-consumptive Euro-America suggests 

that we can read a contemporary Indian water treaty much like an historic land treaty, 

which Lawrence C. Wroth calls a classic tragedy and Eric Cheyfitz suggests, in the 

(post)colonial context, is “a documentary drama of cultural conflict over land within the 

context of global European competition for markets”(Cheyfitz 7).  Documented in its 

customary Western legal parlance, the KBRA and Big Horn cases demonstrate the United 

States’ prolonged unwillingness, or perhaps inability, to imagine the land’s original 

literatures alongside its own. 

Alternative Forums 
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Western courts and negotiation tables are culturally challenged to provide a fair 

place for American Indians to assert or defend their legal water rights.  A neutral, perhaps 

international, body should be identified or established to oversee complex water rights 

questions to ensure that tribal and western communities can more fairly share water 

resources.  In his article, “Power Politics and International Public Law: Lessons from Benito 

Cereno,” Attorney Jason Gottlieb relies upon Herman Melville’s 1855 novella that, as 

Gottlieb writes, “suggests that law is meaningless in the absence of power.”  The inequity 

between white owners and black slaves in the story means there can be no mutual laws, or 

compacts, between equals.  “The purpose of a treaty,” Gottlieb writes, “is to protect agreed-

upon rights, and provide for predictability and stability in a relationship.  But how 

protective and predictive is a contract – or a treaty – if it can abrogated at will by the 

stronger party?  And what incentives prevent the stronger party from abrogating those 

agreements?”(Gottlieb 3)  This is a critical question for contemporary Indian water rights 

given the intensifying pressure to accumulate water resources in the West.  The Big Horn 

cases and KBRA indicate that the United States is not prepared to provide a stable, 

transparent forum to address questions of Indian water rights against Western water 

desires and needs.  As Gottlieb writes, “If a just law requires a contract of equals, public 

international law is a ‘knot of contrariety’ between two paradoxical pulls.  On one end of 

the rope is the first world’s advocacy of democracy and justice.  On the other end is the first 

world’s vested interest in maintaining the globe’s order of inequality”(Gottlieb 1).   

A fair system depends on a neutral arbiter of disputes.  When and where there are 

opposing parties involved, only process can be neutral; individuals cannot be expected to 

be consistently neutral.  “Such a neutral process in the international context requires a 
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tribunal in which the membership rotates regularly,” Gottlieb suggests, “such that no party 

is forever the stronger, and rule of law is honored not out of convenience or momentary 

self-interest, but out of fear of being the powerless defendant in the next trial” (Gottlieb 

10).  In such a system, or process, the best defense is not abuse of power but respect for the 

neutral process.    

While international legal precedent has yet to protect or pursue water rights claims, 

Indigenous peoples have increasingly succeeded in protecting their rights to other natural 

resources such as timber or minerals via international law.  David Getches, in his paper 

“Indigenous Peoples’ Rights to Water and International Norms,” outlines international laws 

and norms that could serve as the foundation for six types of rights that such claims could 

be framed upon.  All six could be applied to the United States’ failure to adequately 

recognize American Indian reserved water and fishing rights. 

Several multinational accords and international norms relate to the conduct, 

practices, and policies of dominant governments with respect to Indigenous populations 

and individuals.  In 1948, the Organization of American States General Assembly took a 

major first step by accepting article 39 of the Inter-American Charter of Social Guarantees.  

The Charter requires American states to take “necessary measures to protect Indigenous 

peoples’ lives and property, defending them from extermination, sheltering them from 

oppression and exploitation” (Getches "Indigenous Peoples' Rights to Water under 

International Norms" 262).  Since then, various multilateral and bilateral pacts have been 

adopted to protect Indigenous peoples’ rights.  

One of the most important accords is the 1989 International Labour Organisation 

Convention No. 169 on Indigenous and Tribal Peoples (I.L.O. 169).  This agreement 
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recognizes, “the aspirations of [Indigenous] peoples to exercise control over their own 

institutions, ways of life and economic development and to develop their identities, 

languages and religions, within a framework of the States in which they live” (Boelens, 

Getches and Guevara Gil 260-61).  In 2010, the United States endorsed the United Nations 

Declaration on the Rights on Indigenous Peoples.  United Nations Special Rapporteur for 

Indigenous Peoples, James Anaya, and Robert Williams explain that both “the [United 

Nations] Human Rights Committee and the Inter-American Commission have concluded 

that, under international law, the states’ obligation to protect indigenous peoples’ right to 

cultural integrity necessarily includes the obligation to protect traditional lands that are 

prerequisites for the physical and cultural survival of indigenous communities” (Anaya and 

Williams Jr 79).  Tribunals charged with carrying out international agreements and courts 

within some countries have upheld these international accords, including in Nicaragua and 

Canada. 

Based primarily on international human rights conventions and customs apart from 

domestic laws, John Alan Cohan argues that “the international community now regards 

Indigenous peoples as having environmental rights that rise to the status of international 

norms,” and that, “because Indigenous peoples’ way of life and very existence depends on 

their relationship with the land, their human rights are inextricable from environmental 

rights.”  These environmental rights can include “the right of Indigenous peoples to control 

their land and other natural resources . . . to maintain their way of life” (Cohan 154).  The 

Second Progress Report of the United Nations Sub-Commission on land rights study 

supports the idea that Indigenous peoples, as well as the world at large, benefit when 

Indigenous peoples are “guaranteed participation in land, water, wildlife and 
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environmental management.”  Indigenous peoples could be able to receive financial 

compensation, resource revenue sharing, specific measures to stimulate economic 

development, and a role in management of heritage resources. 

Finding a forum to hear claims and enforce these international norms and 

agreements remains a hurdle.  Courts have yet to protect Indigenous peoples’ water rights 

via international law.  Water has not been specifically addressed in these accords partly 

because international law recently has begun to comprehend the unique nature of 

Indigenous peoples’ resource claims.  Also, Indigenous groups and individuals have rarely 

asserted claims to lands and natural resources, except under domestic laws of a few 

countries.  As international human rights law begins to include Indigenous water and other 

natural resource rights, American Indian and other indigenous groups will make more 

claims. 

It might be advisable for Indigenous groups and their allies to use the free trade 

regime as a vehicle to enforce their rights.  Getches writes, “the affirmative use of trade law 

to enforce Indigenous rights may be an option for peoples affected by uncompensated 

resource exploitation in their territories without their consent if it results in the 

exportation of products” (Getches "Indigenous Peoples' Rights to Water under 

International Norms" 270).  Detecting the birthplace and return stream of exported salmon 

may hold claims implications for Indigenous societies with salmon fishing rights in the 

Northwest United States and elsewhere. 

The United Nations Committee on Human Rights allows individuals and groups to 

bring claims before them.  Similar entities, such as the Inter-American Commission on 

Human Rights, exist to enforce and interpret regional agreements.  In July 2002, the Inter-



 

 

178

American Commission took a significant step when it released findings that the United 

States had violated international human rights by depriving the Western Shoshone Indians 

of their ancestral lands.  The U.S. Department of Interior’s rejection of this international 

ruling on the grounds that the Dann sisters’ claims were unsuccessful in U.S. courts 

illustrates the Commission’s essentially advisory nature at this time.  United States courts 

have provincially steered clear of international law.  

While it has not yet brought its case to the international conventions discussed 

above, the Klamath River Inter-Tribal Fish and Water Commission (KRITWC) in 2004 

brought a delegation of twelve people to Scotland to visit Scottish Power, the international 

corporation that owned the Klamath dams before selling to PacifiCorp.  The trip brought 

international attention to the Hupa, Yurok, Karuk and Klamath Tribes’ concerns that the 

dams are decimating salmon populations and thereby depriving their Indigenous 

livelihoods.  This incentive to strengthen political influence and pressure the company 

represents an effective means by which Tribes can protect their rights and cultures.  

Nation Building and Authority 

With the expectation that water rights dialogue, negotiation, and litigation between 

Native nations and non-Native entities will intensify, what can Indigenous societies and 

their leaders do to protect and enhance their life-giving water resources within their 

immediate control?  The most essential steps American Indian tribes can take to heighten 

their authority in water resource management, in the socio-political context of the United 

States, will come through exercising internal sovereignty to the extent possible. 

Organizational capacity for self-governance, including tribal law, plays a significant role for 

tribes working to wrest authority of water resources from outside powers.  Building 
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internal strength, meaning durable and capable institutions, provides the foundation for 

strategically asserted management, litigation, and negotiation with outside influences 

(provided the forum allows room for tribal authority).  Constructing strong natural 

resource departments and tribal law forums represent a direct way for native nations to 

assert and protect essential water rights.  While from a human rights standpoint it should 

not be necessary, American Indian tribes with sophisticated resource management 

institutions will more easily attain the political and legal recognition to exercise 

independence in natural resource matters.  In return, local control of water resources can 

address a vast array of important political, economic, and other community development 

needs.  With effective self-governances comes the opportunity for nations to construct and 

administer culturally legitimate norms, including water codes.   

Authority over water resources includes not only the opportunity but also the 

responsibility to institutionally relate to the resource(s) in the best interests of the 

community.  By establishing water management institutions that match the community’s 

narratives and laws, leaders can clarify and articulate guiding values.  Determining who 

will write a tribe’s water code and how it will be enforced may or may not be divisive, but 

this presents a key opportunity.  Importantly, the designers of the code need to understand 

the importance of cultural legitimacy.  It will be important to spread widely the 

“ownership” of the new rules.  To perhaps best accomplish this the tribal council will elect 

something like a tribal water code commission.  Consulting with other tribal leaders who 

have put together a water code could help to bring in an appropriately qualified person or 

team to advise, guide and/or mediate the process.  Tribal attorney(s) should be included in 

the process.  The tribal water code should explain the following: 1) the structure of 
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authority, 2) the scope of authority, 3) the location of authority, and 4) sources of authority.  

The ideal code should recognize and parallel both the tribe’s historical and adaptive nature, 

including prominent tribal narratives.  At present, an obstacle to tribal water codes at some 

reservations is that they require approval from the Secretary of Interior.  While Secretary 

Bruce Babbitt in 2000 attempted to do away with this federal oversight to provide 

incentive for tribes to build water resource programs, the attempt failed. 

Where practicable, a stable and independent water court system can significantly 

increase people’s faith in the tribe’s ability to oversee their water resources. With a highly 

capable water resources department and water court in place, state jurisdiction arguments 

that tribes cannot manage their resources lose validity and more clearly appear as the 

imperialist claims they are.  With sophisticated natural resource management departments, 

tribes can reduce, if not silence non-Indian criticisms and fears that tribal autonomy is an 

economic or otherwise social threat to outside communities.  Moreover, when a tribe 

demonstrates its capacity, it can bring well-deserved leverage to the courtroom or 

negotiation table, depending on the fairness of the forum and process.  With a stable water 

resource institution in place, the tribe more legitimately exercises its political will with 

fewer constraints.  

Leaders must be prepared to take visionary risks when necessary. “The hardest and 

most valuable task of leadership may be advancing goals and designing strategy that 

promote adaptive work” (Heifetz 23).   This implies the sometimes-precarious balance 

between traditional and new stories.  An excellent leader develops heightened norms of 

responsibility and learning in their communities.  According to Stephen Cornell, the most 
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effective leadership, (1) encourages leadership in others and (2) builds independent 

governing institutions (Cornell and Kalt 98).  

When and where possible, authority over water resources and restoring traditional 

waterways can lead directly to cultural revival and survival.  It can serve to invigorate 

stories and unforgotten relationships with water.  Restoring cultural activities connected 

with water helps to unify a community, which has powerful affects on social and economic 

development.  People take on greater social responsibility when they feel a stronger sense 

of community identity.  The following paragraphs briefly explore how some Indigenous 

nations and their leaders have asserted their water rights, constructed capable, 

independent institutions and/or restored nearby waterways in aspiring to ensure ample 

quality water resources for generations to come. 

The Pueblo of Sandia has always maintained a unique relationship with the Rio 

Grande River.  For centuries, its members relied on the river for agricultural, recreational, 

and spiritual uses.  However, rapid growth and inept environmental enforcement led to the 

river’s degradation, making it one of the most polluted and endangered rivers in the U.S.  In 

1988, the Pueblo of Sandia became the first tribe to apply for “treatment of state” to 

implement its own water quality standards, and in 1990, gained Environmental Protection 

Agency (EPA) approval. The Pueblo took this initiative with specific intentions of 

protecting traditional ceremonies.  In 1993, the EPA approved the Pueblo’s water quality 

standards, which are more stringent than the State of New Mexico’s standards.  Community 

members credit their leaders’ desire and ability to protect and preserve the Pueblo’s way of 

life as the primary reason for the Water Quality Standards Program’s achievement.  The 

Program has helped to give the Pueblo of Sandia greater wherewithal to defend its health, 
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economy, and traditional practices – a position the Pueblo has used to benefit the 

environment, current members and non-members in the future (The Harvard Project on 

American Indian Economic Development, 1999). 

The Huu-ay-aht First Nations on the west coast of Vancouver Island has taken the 

initiative to restore its river habitat and salmon fishery destroyed decades ago by clear-cut 

logging and commercial over-fishing. The Huu-ay-aht went about rebuilding its adjacent 

river habitat by negotiating with logging companies, including Weyerhauser.  They also 

introduced fish fry into the watershed, working with remaining native salmon as brood 

stock.  Through river restoration efforts the community has undergone a kind of cultural 

renaissance, working to restore the Huu-ay-aht language and recently building an 

expansive traditional longhouse for its First Nations government.  Upon the facility’s 

completion, the Huu-ay-aht invited other First Nations to participate in a ceremony 

commemorating ancient interactions made possible by traditional boat travel.  The Huu-ay-

aht story is one of struggle and survival as strong First Nations leadership has turned a 

severely damaged river into a river of community hope (Weaver That the People Might Live: 

Native American Literatures and Native American Community). 

Since the 1970s, before the Indian Self-Determination and Education Assistance Act 

was passed, the Confederated Salish and Kootenai Tribes (CSKT) have worked hard to 

assert sovereignty over their natural resources, including water.  The Tribes strategically 

developed the necessary infrastructure and expertise to enact a gradual assertion of self-

governance.  Today, the CSKT effectively manage their natural resources according to their 

own values and established goals.  As a result, the Salish and Kootenai have addressed 

economic and cultural needs of their citizens.  (John F. Kennedy School of Government, 
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2003).  The CSKT’s assertiveness and sophisticated management of its natural resources 

has directly contributed to heightened political influence.  As of this writing, after many 

years of negotiations with the State of Montana, federal, and other entities, the CSK Tribes 

have reached a water rights settlement that includes designated minimum instream flows 

and co-management of off-reservation streams and rivers to uphold its Hellgate Treaty 

fishing rights.  The settlement has been approved by the Montana Water Rights Compact 

Commission and is presently being heard in the Montana State Legislature amidst loud 

opposition from a collection of non-Indian agricultural water users.   

A sovereign nation needs to maintain authority over adequate supplies of water.  

Given the scarcity of water in the West, American Indians’ abilities to assert and/or protect 

future water rights represent a major challenge to their sovereign rights.  Often, this 

includes restoring tribal water rights.  Well-managed tribal water resources both lead to 

and result from heightened de facto political sovereignty, cultural self-determination, and 

economic capability.  Native nations have demonstrated that they can manage water and 

fishery resources more productively than state and federal agencies, but the current era of 

judicial activism in the United States Supreme Court raises challenges for American Indians 

preparing to assert their water, or Winters, rights in federal or state court. 

Unfortunately, some sociopolitical situations dictate that no matter how capable and 

sophisticated, tribal authorities are constantly challenged to defend their water resources.  

As described in Chapter four, the Hoopa Valley Tribe has been at the forefront of tribal self-

governance, river restoration science and resource management capacity, including 

forestry management, with highly capable legal counsel.  However, with their ancient 

homeland located along the Trinity River in California, the stakes for water control have 
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become so heightened that the Hupa find themselves in a predicament wherein their 

community wellbeing is perpetually under threat from outside water interests.   

On the Wind River, the Shoshone and Arapaho Tribes in 1990 constructed their 

Wind River Water Code to reflect diverse tribal values.  In addition to cultural priorities, the 

code expressed the Joint Tribes’ newfound optimism to turn around their economic 

misfortunes.  The Tribes had studied the 1991 contracted report, “Instream Flows and 

Economic Development: Opportunities for the Wind River Arapaho and Shoshone Tribe,” 

prepared by Professor Bonnie Colby, to help maximize opportunities brought by their 

affirmed water rights.  Tribal capacity was growing quickly and enthusiastically.  That is, 

until the Wyoming Supreme Court made its Big Horn III decision. 

Differing ways of relating with the natural world, including water, consistently 

appear and reappear in studies of American Indian studies and Federal Indian law.  

Questions about how much water American Indian Tribes “own” and the ways in which 

they can use their water have become particularly consequential for both Native and non-

Native societies in the West.  Supreme Court Justice McKenna’s discerning words in Winters 

have long echoed through dry reservation fields and trickling stream channels while some 

of the largest water developments on the globe have flourished nearby, largely dependent 

on what arguably is Indian water in the Western property sense.  Meanwhile, the 

surrounding political context, including the cozy relationship between the Bureau of 

Reclamation, Congress, and non-Indian water interests, has actively ignored and worked to 

minimize Indian water rights.  Congress still has not properly defended tribal jurisdiction 

from State and other Western interests in key areas, including water rights. 
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Historical experience is preserved in the form of narrative and through periodic 

retellings those narratives become traditionalized.  With respect to EuroAmerican culture, 

Richard Slotkin suggests that, “Thus it is myth, as much as any other aspect of reality, that 

creates the ‘fatal environment’ of expectations and imperatives in which a Custer, or a war 

correspondent, or a whole political culture, can be entrapped.”  Slotkin argues that the 

myth of the frontier is perhaps the longest-lived of American myths, with a powerful 

continuing presence in contemporary culture (Slotkin 15).  “The dominant themes of the 

Frontier Myth are those that center on the conception of American history as a heroic-scale 

Indian war, pitting race against race; and the central concern of the mythmakers is with the 

problem of reaching ‘the end of the Frontier.’” With respect to American Indian nations’ 

freedoms to use adequate supplies of water, the end of the frontier could be especially dry 

if the current dominant narratives continue to prevail and exclude American Indian voices.   

American Indian nations face ongoing challenges to their political and cultural 

sovereignty in the form of deceptive words and stories communicated in EuroAmerican 

law and other contact zones.  Informed by western movies and other media, including 

history books, many Americans are hardly aware that Indian nations exist – let alone aware 

that their reserved treaty rights remain under threat.  The nation’s popular news sources 

dutifully repeat anthropocentric and ethnocentric messages as they superficially “cover the 

stories” and “report the news.”  Western myths surrounding Indian water deals deepen 

America’s moral dilemma with de facto tribal self-determination and human rights.  The 

pervasiveness of EuroAmerican myths tilts the playing field in favor of Western capitalist 

goals while undermining American Indian sovereignty and rights to natural resources.  In 

Wind From an Enemy Sky, in the voice of the character, Bull, Darcy McNickle writes, “Yes, I 
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was afraid.  How can a stream out of the mountains be killed? Will they open the earth and 

drop us in it?  Will they take the sun out of the sky?  It was bad for us when they came with 

guns.  Now they will kill us in other ways” (McNickle 14).  

More and more Western scientists communicate the idea that all things are related 

but, as Deloria articulates, “if scientists really believed in the unity and interrelatedness of 

all things, their emphasis would shift dramatically and they would . . . do considerably 

different studies of water and landscapes” (Deloria Red Earth, White Lies: Native Americans 

and the Myth of Scientific Fact 42).   In the United States, politicians often influence the type 

of scientific investigations that happen, or do not happen, as well as the formal teaching of 

science.  Politicos also determine how findings are used, or not used, to bring policy 

changes.  In a purely democratic society, prominent stories would directly affect the way 

people learn about the natural world.   

The inherent subjectivity, if not racism, in political and scientific circles still 

pervasively excludes traditional indigenous knowledge.  Two things need to happen, 

according to Deloria, before a genuine exchange of worldviews can occur:   

First, corrective measures must be taken to eliminate scientific 

misconceptions about Indians, their culture, and their past.  Second, there 

needs to be a way that Indian traditions can contribute to the understanding 

of scientific beliefs at enough specific points that the Indian traditions will be 

taken seriously as valid bodies of knowledge. Both changes involve a 

fundamental struggle over the question of authority, since even when Indian 

ideas are demonstrated to be correct there is the racist propensity to argue 

that the Indian understanding was just an ad hoc lucky guess – which is 
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perilously close to what now passes for scientific knowledge (Deloria Red 

Earth, White Lies: Native Americans and the Myth of Scientific Fact 44-5). 

Deloria’s recommendations directly apply to opportunities of water resource co-

management between American Indian and non-Indian agencies.  Genuine co-management 

will accommodate tribal authority in water and fisheries resource management decisions, 

including in decisions that involve off-reservation tribal resources.  Stories new and old of 

kinship and reciprocity might help to heal places and cultures and bring back a sense of 

balance to the world. 

The future of the land and its peoples might very well depend on the ability of 

Western and Native minds and hearts to find common ground in their imagination of the 

natural world.  In fisheries, forestry, or other managing efforts, Native voices are 

occasionally being included by non-Native resource management agencies.  The extent that 

state and federal agencies will genuinely embrace tribal expressions, however, remains to 

be seen.  Western society’s historical tendency to exploit rather than reciprocate in its 

dealings with natural systems shows that in order to sustain biological diversity, 

fundamental socio-economic and political changes are necessary.   

“First published twenty-five years ago,” Momaday writes in his preface to the 

sixteenth printing of The Way to Rainy Mountain, “one should not be surprised, I suppose, 

that it has remained vital, and immediate, for that is the nature of story.  And this is 

particularly true of the oral tradition, which exists in a dimension of timelessness” 

(Momaday The Way to Rainy Mountain ix).  The timeless quality of oral tradition holds 

important connections with the natural world.  We all come from the Land – which many 

Indigenous cultures refer to as Mother Earth – we are born from it, it nourishes us and we 
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return to it.  Like stories, the earth is eternally vital and immediate to the human 

experience.  Both story and the natural world persevere beyond anyone’s lifespan.  They 

are together timeless and inclusive of one another, stories and the Land, the stars and the 

universe.  However, this is not to imply that they are invincible.  Momaday reminds us that 

oral stories are but one generation from extinction (Momaday Poetics and Politics Seminar).   

As we are all just a breath from death and complete return to the earth and sea, stories and 

imagination might provide the best, if not only, way for us to enhance our connections 

while we are still here.  The nature of story is wedded to the story of nature. 

In her poem, “I Still Eat All of My Meals with a Mussel Shell” (on page 8), 

Yurok/Karuk poet and attorney Shaunna McCovey invites people to read between the lines.  

There we see that marginalized ancient ways of knowing remain fiercely alive.  The joining 

of two separate narratives conveys sharp messages about memory, stories, language, 

salmon, and traditional indigenous knowledge for McCovey’s communities and others.  

There may be different sides to the story, the poem seems to say, and by remembering they 

will reach their natural confluence.   
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APPENDIX B: MAP OF KLAMATH-TRINITY BASIN 
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