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ABSTRACT 

Throughout the history of United States' policy towards Native people, the strongest 

underlying methodology for effectuating conquest has had its roots in the control of the tribal 

identity. Because the United States Census counts people and categorizes them into racial groups, 

the relationship of the identity ofNative people to the Census and Federal Indian policy would 

seem to be closely associated. 

When analy2dng the process of the United States Census as it applies to Native Americans, 

a greater understanding develops regarding the ultimate control oflndian identity and the resultant 

effects of that control upon tribal people. By understanding this relationship, tribes may choose to 

further strengthen the meaning of self determination and demand that they be the ones to count their 

own people. By taking control of the tribal identity, tribes are taking control of the disposition of 

rights and resources within the federal-tribal structure. 
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"My children will grow up here, and / am looking 
ahead for their benefit, and for the benefit of my 
children's children, too; and even beyond that 
again " 

- Chief Sitting Bull' 

1. WHY A CENSUS? 

Why do we count people? Sitting Bull's words answer that question clearly. From a 

logical standpoint, societies count people in order to make good decisions about how to provide 

for their communities. If we know the number of people residing in a community and their needs, 

we can better predict future needs, including those of our children, and our children's children, 

while at the same time make effective resource allocation decisions for present needs-

Prior to the establishment of a relationship between the United States and tribes, tribal 

entities were responsible for counting their people and subsequently making resource allocation 

decisions. Sustainability of the commvmity was a life and death issue in some subsistence living 

societies. Having an accurate accounting of the community members and their needs helped tribal 

leaders make important decisions. For example, choosing to move to another location to procure 

more resources for a plains tribe was a decision based on the number of people in the tribe and 

'Sitting Bull, I Feel That My Country Has Gotten a Bad Name in INDIAN OEIATORY: 
FAMOUS SPEECHES BY NOTED INDIAN CHIEFTAINS (W.C. Vanderwerth, ed., 
Ballantine Books 1971). 
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their basic needs for food, shelter and clothing. 

Today, the United States Bureau of the Census takes the primary responsibi lity tor counting 

Indian and non-hidian people living within the United States. And subsequently, tlie United States 

government uses those numbers to make important resource allocation decision's tor all people, 

including Indian tribes. 

A. GENEEIAL USES OF THE UNITED STATES CENSUS 

More than 50 billion dollars annually is distributed by the federal government using the 

statistics compiled by the Census." By tracking socio-economic progress, assessirag health trends, 

and determining patterns of discrimination, the Census is able to provide useful statistics for the 

United States to determine where this money should go.^ 

In addition, the Census statistics are used by several state and local governments, non

profit organizations and the research community for the valuable data codings tdiat the Census 

provides."* These organizations in turn, make decisions and deductions fi-om these numbers when 

implementing social programs and theories. 

The Census numbers also play the primary role in determining tihe number of 

-ELAINE M. MURPPIY, HOW AMERICA STUDIES ITSELF: THE U.S. CENSUS 2 (Population 
Reference Bureau, Inc. 1980). 

^Michael Omi, Our Private Obsession, Our Public Sin: Racial Identity and rlie State: 
The Dilemmas of Classification, 14 LAW & INEQ. J. 7, 13 (1997). 

"^Id. at 21. 
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Representatives in the House of Representatives in the United States Congress.-^ Every ten years, 

when the Census is taken, states may have an increase or decrease in the numbers of 

Representatives according to the population of the state as determined by the Census. 

At the state level, the Census helps determine how the voting districts within the state are 

plotted.^ Statistics regarding race in these voting districts serve to insure that the districts are not 

being apportioned to give less credit for the minority vote. If the districts are divided unfairly, the 

vote dilution of certain minority groups can result. The Census values can be used to show a 

pattern of discrimination in the districting apportionment.' 

Census statistics may also be used to show discrimination under many of the civil rights 

statutes designed to eliminate discrimination based on race, sex, national origin, etc.^ If a plaintiff 

can show a disproportionate hiring preference from the typical composition of the community, 

discrimination may be proved by showing the demographics of the community based on the Census 

statistics. 

^MURPHY, supra notel, at 2. 

^MURPHY, supra note2, at 2. 

'For further information about gerrymandering and vote dilution and the role of the U.S. 
Census, see Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437, 42 
U.S.C. §1971 (1988); Baker v. Carr369 U.S. 191 (1962); and JEFFREY LISENBY, 
Racial Politics Alive and Well in Alabama: The Impact of Recent Voting Rights 
Decisions on Alabama's Electoral Districts, 46 ALA. L. REV. 641 (1995). 

^Christopher A. Ford, Administering Identity: The Determination of "Race " in Race-
Conscious Law. 82 CALIF. L. REV. 1231, 1235 (1994). 
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B. CENSUS USES FOR NATIVE AMERICANS 

The demographic determination of the American community provides useful information 

that helps in the decision making process regarding the allocation of resources. But for Native 

Americans, the Census numbers can have an even greater impact in that allocation on all levels. 

Because the United States has a trust obligation to tribes and administers many tribally entitled 

benefits, the Census statistics are extremely important. The Bureau of Indian Affairs (BIA) 

allocates resources to the tribes based on these numbers.^ The Censvis statistics also allow Indian 

tribes to receive funding from federal and state programs directly for several community projects, 

ranging from road construction to housing and utility projects.In addition, for those tribes that 

do not have a federally recognized status, the statistics provide a means of proving a group identity 

when they apply for federal recognition." 

On the tribal level, tribes may use the census population data "to plan for business and 

enterprise development, to conduct labor market assessments, and to meet the human needs of 

their communities."'- For instance, theTohono O'Odham Nation in Arizona is looking forward 

''John Anner, To the U.S. Census Bureau, Native Americans are Practically Invisible, in 
NATIVE AMERICAN VOICES: A READER, 41 (Susan Lobo, ed., Longman Press, 
New York 1998). 

'°Buford Willie, Census 2000 Working Closely With Locals, NAVAJO TIMES, Febmary 4, 
1999, at A7. 

"Anner, supra note 9, at 44. 

^'Oversight Hearing on the Census 2000, Implementation in Indian Countiy: Hearing 
Before the Senate Comm. on Indian Affairs, 106'*^ Cong. 100 (1999) 
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to receiving the latest United States Census statistics in order to plan for an elderly care center.'" 

IR HISTORY OF THE UNITED STATES CENSUS AS IT RELATES TO NATIVE 
AMERICANS 

Campbell Gibson, a Census Bureau demographer, drawing from historical records, once 

concluded that upon Columbus' arrival, 96% of the people in the Americas were Indian and the 

rest were of Polynesian descent. By 1790, when the first Census was taken, Gibson estimated 

that the population was probably 64% white, 16% Indian, 11% black, and 4% Polynesian.'^ 

However, Indians were not included in the first Census o f 1790. Although the basic idea 

of a census is to determine the allocation of resources, the 1790 Census was constructed to 

determine the allocation of resources to the white male majority, the holders of the franchise. The 

questions on the first census distinguished U.S. inhabitants by five classes:"(I) Free white Males 

of sixteen years upwards, including heads of families; (2) Free white Males under sixteen years; 

(3) Free white Females including heads of families; (4) All other free persons; (5) Slaves."'^ 

Because Indians and other minorities were not part of the political franchise in 1790, they were not 

[hereinafter Oversight Hearing]. 

'^Interview with Daniel Preston, Tohono O'Odham Nation Tribal Member and 
Traditional Leader, in Tucson, Ariz. (Jan. 2, 2000). 

'"•SAM ROBERTS, WHO WE ARE 89 (Times Books, Random House, Inc. 1995). 

'W. at 89. 

'^Omi, supra note 3, at 9. 

'^FIRST CENSUS OF THE U.S., 1790, No.l (1990). 
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counted. 

A. CENSUS OF 1870 

In 1870, Indians finally became recognized within the American franchise; not as part of 

the political franchise, but as a subject of it. The Director of the Census Bureau in 1870 was 

Francis Walker who also briefly had served as the Commissioner of Indian Affairs and took a 

particular interest in accounting for Indian people. In 1870, the Census Bureau was under the 

Department of the Interior, which was also home to the BIA. Walker, in his interest, concluded 

that the Constitutional provision "Indians not taxed" was "invidious" and that" the broken bands 

and scattered remnants of tribes should be included in the count ofthe American people, since in 

breaking away from their tribal relations, Indians had entered the body of citizens and were thus 

subject to taxation from the point of view of the Constitution."'^ It is clear from this statement that 

Walker was a proponent of assimilating Indians into mainstream society under the dominant 

franchise and using the census to count them in the process. 

By the late 1800's, the process of allotment and assimilation of Indian people had begun. 

The federal government needed to have an accurate accounting of Indians in order to begin the 

process of dividing up tribal land bases and allocating resources for the "civilization" of Indian 

people. Boarding schools had to be fimded and tools had to be provided for fanning. By knowing 

population statistics, the federal government was able to more efficiently allocate these resources. 

'^ANN HERBERT SCOTT, CENSUS U.S.A.: FACTFINDING FOR THE AMERICAN PEOPLE, 1790-
1970, 32 (Seabury Press 1968). 
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In addition, the Census Bureau and the BIA would use the statistics obtained in the following years 

as an indication of whether the new federal policy of assimilation was working. 

B. CENSUS OF 1880 AND 1890 

In 1880, the Census gathered the first information about the conditions of all tribal 

Indians."® However, by this time, tribal people were becoming wise to the purpose of the Census 

as it applied to them. While the Census statistics were legally required to be completely 

confidential, tribal census documents were used by the federal government and agents acting on 

its behalf to find children to place in boarding schools and to arrest men and women for 

polygamous practices. This unlawful use of the Census was intended to effect the assimilationist 

policies towards Indians during this era in history and was justified by the Americans on that note."' 

Because of this prejudicial use of the Census, tribal people inaccurately reported the number of 

wives and children in the household and most likely reported other inaccurate information to protect 

themselves from these intrusions by the United States. By 1890, the Census figures reported 

325,000 Indians and Other Persons in Indian Territory and on Indian Reservations out ofthe total 

U.S. population of 62.6 million." This was probably an undercount. 

'^ancy Shoemaker, The Censuses as Civilizer: American Indian Household Stnicture in 
the 1900 and 1910 U.S. Censuses, HISTORICAL METHODS, Winter 1992, at 4. 

-°ScOTT, supra note 18, at 33. 

"'Shoemaker, supra note 19, at 7. 

-"CARROLL D. WRIGHT, HISTORY AND GROWTH OF THE UNITED STATES CENSUS 76 
(Washington Government Printing Office 1900). 
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The problem of culture and language also presented a barrier for the census enumerators 

ofthe early censuses and indelibly contributed to the undercount. The quality of data from the early 

censuses depended largely upon the tribe and its association or disassociation with Euroamerican 

culture. For example, during this time, Navajos only had 1 % of their population which spoke 

English, while almost all Cherokees spoke English and half were married to whites.-^ Census 

enumerators, who were white males employed by the Census, made more accurate counts of 

Cherokees where language was not a barrier and the culture more closely reflected American 

culture. For other less acculturated tribes like the Navajo, kinship terms did not translate into 

American terms which could be enumerated according to the American census forms. And the 

final effect was that Navajos were less accurately counted. 

In addition, the types of occupations available for enumerators to put on the census form 

were limited and almost always misunderstood. For example, the 1890 instructions for Census 

takers in counting Indians stressed that "Medicine-man" is the only occupation resembling a 

profession in civilization.-"^ Therefore, all other Indians were unemployed. According to the 

American interpretation ofthe Census statistics at the time, the extremely low count of "employed" 

Native Americans in a legitimate profession corroborated American ideas that Indians should be 

trained under the Christian work ethic to become employed in occupations which could be 

-^Shoemaker, supra note 19, at 5. 

-•^ROBERTS, supra note 14, at 89. 
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understood by mainstream society. These cultural conflicts only gave more reasons for the federal 

government to employ its policy of assimilation and justify it in the process. 

C. CENSUSES OF 1900 AND 1910 

Only a few changes were made to the substance of the 1900 and 1910 Censuses with 

regard to Indian people. At this time, the census was interested in the progress of assimilation. 

Extra questions were added to the census that asked about the individual's mother's tribe and 

father's tribe, whether they were taxed and whether an allotment was received.-^ 

While the assimilation poUcy was in full swing by this time, the Census Bureau was also 

concemed with making sure the counts of Indian people were more completely accurate as 

compared with the earlier censuses. Data collection procedures became a focus. Instead of using 

the data to take a look at the past, the census was formatted to keep the nation up to date on 

pressing current problems like the state of Indian assimilation.-^ One way of getting a better count 

was to employ census enumerators from Indian coirununities who better understood the tribe and 

its people. American educated Indians and white men married to Indians were employed to go 

door to door to obtain the information.-^ Additionally, the Census Bureau, for the first time in 

1900, began to discuss what the statistical figures meant. Trustworthiness and data errors were 

-^Shoemaker, supra note 19, at 5. 

-^SCOTT, supra note 18, at 35. 

-^Shoemaker, supra note 19, at 5. 
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estimated for Indian populations.-® This time, the U.S. wanted to make sure that the policy of 

assimilation was working as opposed to merely making a case for assimilation with inaccurate 

statistics of the late 1800's. While enumerators still manipulated data regarding Indian household 

stmctures so that it more closely reflected White society, the emphasis of the Census Bureau at the 

time was placed more on getting an accurate count. 

D. CENSUSES OF 1920 -1950 

Little occurred regarding Indian people in the United States Census during the period from 

1920 to I960. But for Indian people generally, a lot of things occurred. In 1924, the Indian 

Citizenship Act naturalized all "Indians bom within the territorial limits of the United States", thus 

fiirthering the policy of assimilation.^'^ Within a decade, the Indian Reorganization Act (IRA) was 

passed which assisted tribes in establishing tribal governments.^' At this time, the federal 

government realized that the policy ofassimilation was failing miserably and was bound to cost the 

government more than it was worth. For a short period of time, tribes were stable. However, in 

1945, the federal government once again decided it did not want to support tribes and began a 

program of termination. Several tribes were eliminated from federal assistance and recognition. 

-^SCOTT, supra note 18, at 36. 

-^Shoemaker, supra note 19, at 10. 

^"Indian Citizenship Act, 8 U.S.C. s. 1401(a)(2), 43 Stat. 253 (2000). 

^'Indian Reorganization Act, 25 U.S.C. §276 (2000). 
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During this time, the possession of an Indian identity was unfavorable in the view of 

American society and subsequently, census numbers for Indians were very low. Indians and non-

Indians alike played a role in the low enumeration. Enumerators reporting low numbers of people 

whom they identified as Indian would confirm that assimilation was working, while Indians who 

were raised with a negative self image of themselves might not report at all or report that they were 

of another race. Subsequently, many Indians had practically disappeared within the urban 

framework of the big cities and other minority groupings.^" Being invisible to the federal 

government in many ways was a survival tactic of Indians that had proved its worth in the past and 

might have again helped."^ Nevertheless, Indians became less visible during this time according to 

Census statistics which was in part due to the effects of social pressure exerted by American 

society and the United States government. 

E. CENSUS OF I960 

For the first time in census history, the Census of1960 allowed enumerators to count those 

of mixed white and Indian blood as American Indian if they were enrolled or if they were regarded 

as Indians in the community.^ While this method assisted in collecting statistical data that probably 

•'"Robert B. Porter, The Demise of the Ongwehoweh and the Rise of the Native 
Americans: Redressing the Genocidal Act of Forcing American Citizenship Upon 
Indigenous Peoples, 15 HARV. BLACKLETTER J. 107, 172 (1999). 

^^Anner, supra note 9, at 42. 

^""Bemard Groftnan and Michael Migalski, The Return of the Native: The Supply of 
Elasticity in the American Indian Population 1960-1980, PUBLIC CHOICE, Vol. 57, 
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more closely reflected an Indian identity from a Native perspective, it did little to account for the 

low numbers of Indians overall because there existed little incentive to be Native American in 

society at the time. 

F. CENSUS OF 1970 AND 1980 

During the civil rights movement ofthe 1960's, the United States received a wake up call 

aboutrace. Priorto 1970, the censuses used eniimerators to determine a person's identity. The 

1970 Census was the first time each individual person was allowed to self identify for the census. 

The combination of the civil rights movement and the self-identification standard had the effect of 

dramatically increasing the Indian population of the United States. 

During the I960's and I970's, stereotypes about Native Americans changed. Where 

Indians were once viewed as the devilish opposite of the cowboys in the Western movies of the 

1940's and 1950's, they now assumed the romanticized roles as noble warriors and protectors of 

the eartli. It became en vogue to be an Indian. This positive imagery probably encouraged many 

previously uncounted Indians to self-identify as Indian since being Indian was no longer portrayed 

in a negative stereotype, albeit the image still remained romanticized.^^ 

The new romantic imagery ofbeing an Indian was surely a contributor to the increase in 

1988, at 88. 

Devon A. Mihesuah, American Indian Identities: Issues of Individual Choices and 
Development, AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL, Vol. 22:2, 
1998, at 210. 
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numbers of Indians in the 1970 and 1980 censuses. Those who self-identified as Indian probably 

came from several different groups, each with their own legitimizing reason for claiming Indian. In 

the period between 1960 and 1980, the Indian population grew by 817,805 people, with three-

quarters ofthat growth coming during the 1970's. Duringthe 1970's, 338,007 new people claimed 

to be Indian who could not be accounted for by the birth rate. They were new, non-infant 

Indians.^^ And because the 1970 and 1980 censuses did not ask for tribal affiliation or enrollment, 

it was easy for anyone to self-identify as Indian and be counted as such. By 1980,603,461 people 

claimed an Indian identity and the birth rate among Native Americans could not account for the 

unprecedented growth.^' Of course, some of those numbers may account for Indians who 

previously chose not to self-identify as Indian because of socio-economic pressures. But it is likely 

that some of those choosing to self-identify during that period were claiming to be Indian tor the 

mere romantic image of being Indian at the time. In 1980, 6,754,800 people claimed Native 

American ancestry. But of those 6 million people, 77% of them claimed "white" on the race 

question.^® This left approximately 1,553,604 people who were possibly Native American with 

some type of tribal ties and 5,201,196 who were Americans with some Native American heritage. 

Because of the new positive imagery ofNative Americans and the Red Power movement 

^^Grofman, supra note 34, at 86. 

^^Groftnan, supra note 34, at 86. 

^^David Harris, The 1990 Census Count of American Indians: What Do the Numbers 
Really Mean?, SOCIAL SCIENCE QUARTERLY, Vol. 75, 1994, at 591. 
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ofthe 1970's which demanded recognition of Indian rights within the federal framework, the federal 

government began a more meticulous program to recognize Native Americans on the U.S. Census. 

In 1970, only 115 reservations were identified fi)r conducting census enumerations. By 1980, the 

census had identified 278 reservations to enumerate."^ 

I. OMB DIRECTIVE 15 

During the 1970's, while Narive Americans were moving towards trying to gain more 

recognition within the greater fiiamework of American society, they were caught up in a race issue 

that has detrimentally effected how Native Americans are currently enumerated by the U.S. 

Census. The American Indian Movement (AIM) of the 1970's was led by individuals fighting for 

civil rights for Indian people. However, in this fight, the sovereign legal and political status of tribes 

was sometimes forgotten. Instead, the focus turned to Indians as a race."^" The American 

perception was one tliat classified Native Americans the same as all other races. The census 

addressed the counting ofNative Americans like all other races with little regard taken for the fact 

that Native Americans occupy a unique relationship with the federal government and the 

government has a unique obligation to that relationship. 

In 1977, the Office of Management and Budget (OMB) passed Statistical Directive No. 

15 in response to the anti-discrimination and equal opportunity laws of the past two decades. The 

"^Grofinan, supra note 34, at 87. 

''"Porter, supra note 32, at 145. 
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directive defines the basic racial and ethnic categories that are to be used by the federal government 

for statistical purposes."*' Originally there were five categories listed in the Directive with no 

category for "other"/- A person must have fit into one of the five categories of: (1) American 

Indian or Alaska Native, (2) Asian or Pacific Islander [which includes Native Hawaiians], (3) 

Black, (3) White, or (4) Hispanic. These race categories were meant to standardize all race 

classifications and definitions for all federal programs that collect or use race data."*^ Of course, 

the Census Bureau is the primary collector of race data within the federal government. 

In Directive No. 15, the OMB defined American Indian as a "person having origins in any 

of the original peoples ofNative Americas, and who maintains cultural identification through tribal 

affiliation or community recognition.'"^ Although this definition accounts for those Indians with 

community and kinship ties, the problem lies in the self-identification standard of the census and the 

continuing categorization of that identification as race. Most American people do not understand 

that claiming Indian on the census form means that you are to have these ties. Anyone can be 

Indian on the census form and claim it as a race. 

""Omi, supra note 3, at 9. 

''"Mark Colety, The New Census and the Multiracial Controversy: Communities 
Discuss What to do in the Year 2000, NORTHWEST ASIAN WEEKLY, Feb. 20, 

1998, at 1. 

''^Kenneth E. Payson, Check One Box: Reconsidering Directive No. 15 and the 
Classification of Mixed Race People, 84 CAI.IF. L. REV. 1233, 1234 (1996). 

""Omi, supra note 3, at 10. 
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G. CENSUS OF 1990 

The significant problem of the 1990 census classification of Indian is that of the ever 

changing character of racial identification stemming from how Indians define themselves as a race.^^ 

In the 1980 census, three different levels of Indian identity could be discerned because of the 

multiple questions of race and ethnicity/^ From the total number of people claiming an Indian 

identity, only 14% claimed both race and ethnicity of Indian, while 82% claiming an Indian identity 

were likely Americans of Indian descent and 4% were American Indians of multiple descent."*^ 

While it was possible to bring more meaning to the statistics of the 1980 census through inference, 

there truly was no number which significantly represented those Native Americans who have a 

specific trust relationship with the federal government. 

The 1990 census was the first census which provided the opportunity for those claiming 

Indian identity to also identify their tribal affiliation."*® While this may have narrowed the category 

slightly, the implications of race still remained. First, the pattem of self-identification allowed for 

anyone to claim anything on the census regarding their status as Native American. And second, 

asking tribal affiliation is not definitive of Indian identity either. Many who claim Indian ancestry 

"^^Omi, supra note 3, at 15. 

•*^0. Matthew Snipp, Who Are American Indians? Some Observations About the Perils 
and Pitfalls ofData for Race and Ethnicity, POPULATION RESEARCH AND POLICY 
REVIEW, Vol.5, 1986, at 244. 

'''Id. 

•*^Roberts, supra note 14, at 89. 
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will know their principal tribe of decendency. While the 1990 census began to recognize that 

Native Americans needed to be more properly accounted for, the federal government did little to 

understand the dynamics of the counting ofNative Americans before it instituted essentially the 

same old method for counting them on the United States Census. 

Ill NATIVE AMERICANS ARE A POLITICAL CLASS WITHIN THE UNITED 
STATES IN ADDITION TO BEING A RACIAL CLASS AS ENUMERATED BY 
THE CENSUS 

While talk about identity may seem nothing more than an issue that all minorities deal with, 

for Native Americans, identity issues carry with them legal obligations from the federal government 

to those people who are identified as Native American. These obligations are in addition to the 

obligations the federal government has to other minorities in America with regard to racial equality. 

Who is and who is not an Indian is not an idle question because significant amounts of 

economic resources are at stake for tribes and tribal people."*^ The numbers that are compiled by 

the United States Census Bureau are used by numerous agencies within the federal government to 

determine the amount of funding that is given to certain groups. 

The history of the Census tells a story about Indian people being defined by American 

society as a racial class, part of the melting pot of America. From the perspective of American 

society, this is the generally accepted view, that Native Americans are just another race. And this 

perception is reflected in the statistical methodology that is employed in tracking Native Americans 

"'^Snipp, supra note 46, at 248. 
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by the racial category on the Census. However, the legal principles of the federal government set 

forth standards regarding Native Americans in recognition of their status as apolitical class which 

does not coincide with the way the Census is constructed in relation to race.^° The federal 

government legally recognizes the status ofNative Americans as a class in America with certain 

accepted "political" rights which the Census Bureau does not account for. 

A. BASIS IN INDIAN LAW FOR RECOGNITION AS POLITICAL CLASS 

According to Felix Cohen, author of the Fecfera/ Indian Law Handbook, and renowned 

expert in Indian law, "Racial composition is not always dispositive in determining who are Indians 

for purposes of [federal] Indian law."^' The reason for this is the basic legal relationship of Indian 

tribes to the federal government. Upon the arrival of Europeans to this continent, Native Americans 

were carrying out an existence that consisted of many sovereign nations. "American Indians [did] 

not form [one] cohesive ethnic group, but rather a collection of over five hundred communities and 

^°Webster's College Dictionary defines the word "political" as "of or pertaining to 
citizens". Native Americans are not only a racial class existing within the 
fi-amework of American society, but are also a "political" class derived firom their 
tribal citizenry. This "political" status ofNative American people is what 

elevates the relationship that Native Americans have with the United States 
government beyond that of other racial minorities in America. WEBSTER'S 
COLLEGIATE DICTIONARY 1045 (Random House, New York 1991). 

^'Alan R. Velie, Interdisciplinary Perspective: Literary and Philosophical Perspective: 
Indian Identity in the Nineties, 23 OBCLA. CITY U.L. REV. 189, 197 
(I998),(^ZiO/MG^FELIXC0HEN, HANDBOOK OF FEDERAL LNDL\N LAW 3 (photO. 

reprint 1982)(1942)). 
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cultures, many of which could be considered ethnic groups in their own right."^- Each of these 

ethnic groups was a sovereign entity which administered its people. 

In the period from 1778 to 1871,645 separate treaties were negotiated between the United 

States and several various tribes.^^ Treaties are reflections of the original recognition that the two 

parties who came together were both sovereign nations. ChiefJustice John Marshall, in his historic 

opinion regarding the Cherokee Nation, reiterated that: 

The constitution by declaring treaties already made, as well as those 
to be made, to be the supreme law of the land, has adopted and 
sanctioned the previous treaties with the Indian nations, and 
consequently admits their rank among those powers who are 
capable of making treaties. The words 'treaty' and 'nation' are 
words of our own language, selected in our diplomatic and 
legislative proceedings, by ourselves, having each a definite and well 
understood meaning. We have applied them to Indians, as we have 
applied them to other nations of the earth. They are applied to all 
in the same sense.^"^ 

By the federal government signing treaties with Indian tribes, it subsequently recognized the 

sovereign political status of tribes and tribal people. President Clinton, in an Executive Order of 

May 14, 1998, reiterates Marshall's point saying that, "Since the formation of the Union, the 

at 204 (quoting Duane Champagne, Does Multiculturalism Include American 
Indians? Native Resistance to a New Form of Incorporation, talk given at the 
European Association of American Studies, Warsaw, March 1996). 

"CAREY CARNEY, NATIVE AMERICAN HIGHER EDUCATION IN THE UNITED STATES 43 
(Transaction Publishers, New Brunswick 1999) 

^^Worcester V. Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed 483, 559 (1832). 
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United States has recognized Indian Tribes as domestic dependent nations under its protection. 

In treaties, our Nation has guaranteed the right of Indian tribes to self-government."^^ There is no 

doubt that the legal framework of Chief Justice Marshall carries through to today in legal theory, 

if not always in practice. 

In addition to the original treaties, other U.S. law and policy throughout history confirms 

the sovereignty ofNative Americans as citizens of their own tribes. The Constitution of the United 

States gives Congress the power "to regulate commerce with foreign nations, and among the 

several states, and with Indian tribes".^® It also mentions Indians twice, both referring to "Indians 

not taxed".^^ "These constitutional provisions ...imply [an] immunity from state and federal taxes 

and [a] political allegiance to one's own tribe which is another...basis for sovereignty."^® 

Additionally, the Indian Citizenship Act of 1924 supports the interpretation that Indians are 

citizens of their own sovereign nation. The Act granted citizenship to all Native bom Indians but 

ftirther adds that this conferring of United States citizenship does not infi-inge on their rights as 

members of their own tribes. Thus, a dual citizenship is created, analogous to that of a dual 

"Exec. Order 13,084, 63 Fed. Reg. 27,655 (1998). 

^•^U.S. Const, art. 1, § 8, cl. 3. 

^^U.S. Const., art. 1, § 2, cl. 3; U.S. Const, amend. XIV, § 2, cl. I. 

^'^CAREY CARNEY, NATIVE AMERICAN HIGHER EDUCATION IN THE UNITED STATES 44 
(Transaction Publishers, New Brunswick 1999), (quoting VINE DELORIA, JR. AND 
CLIFFORD M. LYTLE, THE NATIONS WITHIN. THE PAST AND FUTURE OF 
AMEEUCAN INDIAN SOVEREIGNTY (Pantheon Books, New York 1984)). 
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American and British citizen. 

Throughout United States legal discourse, tribal sovereignty and the political classification 

ofNative Americans has been upheld as well. Initially, Chief Justice Marshall crafted what has 

been the basis for federal Indian law for over 150 years. In Cherokee Nation v. Georgia, 1831. 

Chief Justice Marshall held that a tribe is a distinct political entity, a state, capable of self 

management and govemment.^^ While the tribes retained their distinct political identity according 

to law, they were also limited by Marshall's opinion in that they were subjected to the ultimate 

jurisdiction of the United States as domestic dependent nations. Nevertheless, Marshall again 

confirmed the status of Indian tribes in Worcester v. Georgia in 1832, in saying that the United 

States, not the states, has jurisdiction over tribal lands, thereby elevating the tribes to a status above 

that of states and more on par with the federal government.®*^ 

Although the status of tribes has been diminished by the United States in some ways, the 

retention of tribal sovereignty is essential to the United States as a basis for legitimizing the treaties 

that ceded the land upon which the most powerful nation in the world rests.®' It is a simple irony 

that the United States, a nation with such a long history of desire to eliminate and assimilate Native 

American people, must also recognize that those same people compose the nations which ultimately 

^^CARNEY, supra note 53, at 44. 

®°Worcester V. Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed 483 (1832). 

Steve Russell, Seeking Justice: Critical Perspectives ofNative People, 4 GEO PUBLIC 

POL'YREV. 129, 133. 
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ceded the land to the U.S. In this way, the federal government is in a catch 22. Nevertheless, it 

is this catch 22 that keeps a solid hold on tribal sovereignty for Indian people. 

One of the more recent cases in Supreme Court history is directly on point in relaying the 

status of Indian people as a "political" class and not a mere racial minority. Morton v. Mancari^ 

decided in 1978, confirms that Native Americans are not subject to the Equal Employment 

Opportunity Act in employment matters relating to the tribe because they exist as a "political" class 

and not a mere "racial" class in the United States.®- The case arose because several non-Indian 

staff were upset that preference was given to Native Americans in hiring within the BIA.. The 

Court held that even though the BIA is a federal agency, hiring preference may be given to Native 

Americans because the BIA was created to administer to tribal needs and citizens of those tribes 

are members of a "political" class in America. 

The legislative, judicial and executive branches of the United States government have all 

recognized Native Americans as a "political" class existing in a special relationship with the United 

States government. It is fairly easy to conceptualize a generic person existing in this kind of 

relationship. The problem arises when one attempts to add on all the layers of race relations and 

history between the United States and Indian tribes on top of this concept of "political" class. This 

is why the same government that recognizes these principles of Indian law has an agency like the 

Census Bureau that takes an accounting ofNative Americans with no consideration given to their 

unique status as dual citizens within American society. 

"Morton v. Mancari, 417 U.S. 535, 94 S.Ct. 2474, 41 L.Ed.2d 290 (1974). 
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RV THE UNITED STATES HAS IMPOSED IDENTITIES UPON INDIANS WHICH 
ARE NOT CONSISTENT WITH ITS OWN LEGAL POSITION 

OMB Directive No. 15 places United States citizens into categories based on race. 

Today, the reason these categories are necessary is to provide the federal government with 

information about the composition of communities where discrimination may occur and where 

resources may be most needed. The race categories would be totally unnecessary if all U.S. 

citizens entered into life in America on an equal footing. But the reality is that those of minority 

races do not. For social reasons which become political ones, race is an attribute of American 

society that has been and will continue to be tracked. This tracking can be a double edged sword 

for Native American people because while Native Americans need to be tracked by race for 

statistical purposes within the general population, that same tracking diminishes the recognition of 

Indians as a "political" class. 

Before 1970, the census was taken by enumerators who assigned a racial identity to each 

individual. This assignment of race was an "external'''' identity imposed upon that person. 

According to Nancy Denton, a professor of sociology at the University of Albany, your personal 

identity, that which you choose to be, is different from "external identity". An "external" identity 

is how society views you and is used to discriminate and dominate in a political way.^-' From 

^"Nancy A. Denton, Oiir Private Obsession, Our Public Sin: Racial Identity and Census 
Categories: Can Incon-ect Categories Yield Correct Information?, 15 LAW & 
INEQ. J. 83, 96 (1997). 
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American social history as it applies to Native Americans and other minorities, it is readily apparent 

that this externally imposed racial identity has played a primary role in shaping our society. And 

according to Steve Russell, professor of social and policy sciences at the University ofT exas and 

President of the Texas Indian Bar Association, "race [has been] defined to answer political needs 

and it has no significance outside of politics....The only consistency in the definition of race is that 

it consistently serve[s] the interests of... govemment."^"* 

Native Americans have had an external identity imposed upon them from the point of 

contact with Europeans. Nearly everything regarding Native Americans is defined in American 

terms, fi-om treaties to the mere term "Indian". The place where Indian identity becomes a 

complicated layer on top of the citizenship status ofNative Americans in relation to the United 

States is in the federal government's definition of an "Indian". The Wheeler-Howard Indian 

Reorganization Act (IRA) passed in 1935 by Congress defined "Indian" as: 

1. All persons of Indian descent who were members of a 
recognized tribe under federal jurisdiction. 

2. All persons who were descendants of such members who on 
June 1,1934 were residing within the present boundaries 
of an Indian reservation. 

3. All other persons of one-half or more Indian blood.®^ 

In 1935, when tribal populations were small and thought to eventually disappear, "blood quantum 

became a means to limit the number of'recognized' Indians and therefore limit the responsibility 

^Russell, supra note 61, at 132-133. 

^^Indian Reorganization Act, 25 U.S.C. §276 (2000). 
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of the federal govemment.''^^ "A broad definition of race [was used by the federal government to] 

serve the need to keep Afirican Americans in their place [and] a narrow definition of race [was used 

to] serve the need to make Native Americans disappear"^^. 

The federal government has every incentive to make tribal recognition difficult in order to 

liniit its potential responsibility.^® By controlling the Indian identity for recognition through racial 

categorization, the United States has been able to effectuate its policies towards indigenous people 

and remain in control. This complicated layerofrace detracts firom the purely "political" identity 

that is established in American jurisprudence relating to Native Americans. 

The census has been a useful tool in supporting and implementing the race-based policies 

of the federal government. In the process oforganizing and conceptualizing social infomiation, the 

census reflects the American social policies regarding race and assists in manipulating that 

information to fit the social agenda of the era in which it is collected. Indians have been defined 

throughout American history in several different ways, each of which is the most expedient to make 

^^Russell, supra note 61, at 133 (citing M. Annette Jaimes, Federal Indian [dentificatlon 
Policy: A Usm-pation of Indigenous Sovereignty in North America, in THE STATE 
OF NATIVE AMERICA: GENOCIDE, COLONIZATION, AND RESISTANCE (M. Annette 
Jaimes ed., South End Press 1992) 

^^Russell, supra note 61, at 133. By defining Afncan Americans as anyone having "one-
drop" of Negro blood, the broad definition served to keep that class of citizens in 
a lower hierarchy to effectuate the social agenda. By defining Indians as those 
with one half Indian blood, the United States was able to limit its legal 
obligations to Indians in recognizing those with less than one half as members 
of mainstream society and no longer "Indian". 

^®Russell, supra note 61, at 133. 
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American society more comfortable economically, socially and politically. 

A. INDIANS AS "OTHER" 

At the point ofEuropean contact, Indians were considered citizens of separate nations. 

Their identity existed in a category of "other" nations and "other" peoples. The reason this status 

was recognized was less because of a consideration for nationhood, but more to accomplish the 

task of acquiring Indian lands in the most efficient method possible. If Indian tribes retained the 

status of sovereign, then treaties could be made which purchased tribal lands from the tribe for the 

fledgling United States. 

Conquest of tribal lands was not a financially reasonable directive for the United States 

during early colonial times when the federal government could barely raise enough revenue to 

support itself let alone to support an army. And in later years, conquest generally remained an 

economically unfeasible option due to the strong resistance of Indian people. For example, from 

the year 1858 to 1886, it cost the War Department ofthe United States over S42 million to carry 

out the Apache Wars in Arizona.^'' 

The classification of Indians as "other" has its own duality in terms of race versus political 

class. This early status of "other" conferred on tribal people evolved from both a nationhood and 

race perspective. The "savage" paradigm placed Indians as the "other" people on the outskirts of 

society. Many quasi-scientific attempts were made to prove that natives were savages from 

^^Letter from W.H.Hart, Quartermaster General of the U.S. War Department to Carl 
Hayden, Arizona State Libraiy Hayden Collection (April 9, 1924) (reconstructing 
the cost of the Apache Wars in Arizona). 
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random observations. Pierre d'Avity, Seigneur de Montmartin, formulated the "five degrees of 

brutality" on which to gauge the level of savageness of natives. They were: (1) the non-use of 

reason; (2) reliance on hunting/gathering like animals instead of agriculture, as well as particulars 

of diet preparation (eating on ground again); (3) a lack of morality and presence of nudity; 4) the 

types ofhabitation used; and (5) a lack of (recognizable) government structures.™ This evaluation 

from the Eurocentric perspective effectively put indigenous people in a racial class of those defined 

as "savage" and "other", not of our kind. 

However, another movement was gaining momentum which would classify Indians as 

"other" but in a more political sense. "Francisco de Victoria, Spanish theologian, Dominican 

professor at the University of Salamanca [ 1696], and one of the first and. most important founders 

of international law, took a more enlightened view ofthe natives."^' He argues that "Indians must 

be treated as owners and not disturbed in their possessions. The aboriginals in question were true 

owners, both from the public and private point of view."^- De Victoria's view and that of 

subsequent authors building on this foundation, is the one that initially influenced Chief Justice 

™ O.P. DICKASON, THE MYTH OF THE SAVAGE AND THE BEGINNINGS OF FRENCH 
COLONIZATION IN THE AMERICAS 65-68 (University of Alberta Press 1984), 65-
68. 

^'Carney, supra note 53, at 17 {quoting L. Hanke, Indians and Spaniards in the New 
World: A Personal View, in Attitudes of Colonial Powers Towards the American 
Indian (H. Peckham and C. Gibson eds.. University of Utah Press 1969)). 

'"Camey, supra note 53, at 18 {quoting M. Duchene, Giant Law, Giant Education, and 
Ant: A Story About Racism and Native Americans, 58(3) Harvard Educational 
Review 354-362 (1988)). 
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Marshall in delineating the status of Indian tribes as sovereign nations. This position opened up 

the possibility of a legal acquisition of the tribal land base for the United States. 

But the idea of "other" in the context of race is an idea that has continued to occupy a 

parallel and often dominant place in the universe of American social policy towards Indians. By 

categorizing Indians as savages, America could sociallyjustify the manifestation of their ideas on 

guardianship and assimilation for Indian people. 

B. INDIANS AS "WARDS" 

Once Indians were pushed from their tribal lands and settled on reservations, the economic 

base that once sustained Indian nations was no longer available and the federal government became 

primarily responsible for the well-being of the tribe. The government treated tribal people as 

"wards" of the federal government wherein the government served as the "guardian" to look after 

the best interests of tribal people. Thus, this second identity of "ward" became the primary vehicle 

by which Americans could control the tribal identity and the further destruction of it.'^ 

From the American perspective, the best interests of tribal people was to teach them the 

ways of American society and assimilate them into the dominant culture. President Theodore 

Roosevelt, in discussing the general policy of allotment and assimilation of Indian people stated, "In 

my judgment, the time has arrived, and we should definitely make up our minds to recognize the 

Indian as an individual and not as a member of a tribe. The General Allotment Act is a mighty 

^^Porter, supra note 32, at 128. 



34 

pulverizing engine to break up the tribal mass."^"* 

The "guardian - ward" relationship from the American population clearly was not viewed 

from the domestic dependent nation perspective as Chief Justice Marshall had originally 

conceptualized it. Instead, the "ward" was like a child that needed to be taught how to do things 

properly, how to behave and how to function as an adult in American society. In this way, the 

"savage" paradigm involving ideas about race was affirmed and perpetuated for another generation 

in American history. 

C. INDIANS AS "CITIZENS" 

In 1924, all Indians were considered American citizens by virtue of the Indian C itizenship 

Act.^^ From the American perspective, this was one more step in the process of assimilation of 

Native Americans into mainstream society in order to eliminate the political cohesiveness of the 

tribal affiliations and turn Indians into a mere racial minority in America. 

Several tribes and tribal people were unhappy and upset with the effect of this Act. They 

did not want to be American citizens as they already had their own political identity and allegiance 

to their own tribal nation. However, the rest of the United States did not recognize this status and 

continued its policies towards Indians in a race-based fashion. 

D. INDIANS AS A "RACE" 

^"'Carney, supra note 53, at 55 {citing J.L. WILLLAMS AND H.L. MEREDITH, BACONE 
INDIAN UNIVERSITY: A HISTORY 50 (Western Heritage Books 1980)). 

"Indian Citizenship Act, 8 U.S.C. s. 1401(a)(2), 43 Stat. 253. 
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The primary racial undertones ofhistoric United States policy towards Indian people has 

lent itself to the current identity of Indian people from the perspective ofAmerican society as that 

of a mere racial minority/^ The civil rights movement of the 1960's had the effect on Native 

Americans of finally placing them in a minority class for purposes of equality in America. 

Americans forgot that indigenous people in America generated from a political class. And with the 

increasing visibility oflndians in mainstream society, in urban areas across the United States, Native 

Americans have become just another minority that deserves equality, but nothing more. 

Even though the present legal status offederal Indian policy is that of self<ietermination and 

sovereignty, Indian tribes are constantly stmggling with the racialization of the tribal identity. 

Familiar comments made by Americans overheard on airplanes, in restaurants and coffee houses 

are, "We should have gotten rid. of those reservations long ago. They [Indians] arejust like refugees 

on them. We don't do that in America and it's not right to do that," or, "Those poor Indians. We 

should have done a better job to help them make it in America."^ While these statements ring with 

a certain kind of sentiment, it is one that is based in American perceptions oflndians as a race and 

not as political sovereigns. In addition, the statements generalize all the indigenous groups of the 

Americas into one group, Indians. This categorization further serves to perpetuate the 

misunderstanding that all "Indians" are the same and can thus be dealt with as one complete racial 

^^Porter, supra note 32, at 128. 

^^The author of this text is an avid eavesdropper when it comes to learning about 
American perceptions of Native Americans. 
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group. 

VI MULTIPLE RACE CATEGORY: A NEW CONCERN 

Census 2000 will be bringing about further race issues for Native Americans in the context 

of identity. For the first time, the U.S. is allowing an individual to select more than one race for 

their identity. Given the extraordinary history ofthe racialization oflndian identity in America, this 

new categorization could cause fiirther unnecessary complications to the process of affirming the 

Indian political identity. 

A. MIXED RACE NATIVE AMERICANS THROUGHOUT HISTORY: PERCEPTIONS 
ON IDENTITY 

In earlier American history, mixing of the races was less accepted than it is today. Mixed 

race marriages were outlawed in many states and thus, the prodigy of that union carried a social 

stigma against them from the beginning.^^ Because white America would not accept children of 

interracial marriages between whites and other darker skinned races, especially African Americans, 

the laws were put into place to relegate anyone bom of opposing race parents to the classification 

of the minority parent. For example. Homer Plessy, from the famous segregation case of Plessy 

V. Fergiison^^, was an octoroon, meaning he was a child of a white and a mulatto. A mulatto was 

also a person of mixed race descent, half white and half minority race. Thus, Homer Plessy was 

3/4 white and 1/4 minority. While he probably appeared white and identified himself as a member 

''^See Loving V. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967). 

^^Plessy V. Ferguson, 163 U.S. 537 (1868). 
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of that category, the American one-drop rule relegated him to the status of Negro.®° 

On the other hand, the story for Native Americans at this same time was different. From 

the perception of majority white culture. Native Americans occupied a social status higher than that 

of blacks.^' If a white married a Native American, the prodigy of that union had more of a 

chance of being accepted in white society than a child of white and African American descent. 

While the lighter skin color ofNative Americans may have played a role in this ability to move up 

the social ladder, politics and social perceptions are more likely the reasons. First of all. Native 

Americans never did occupy the status of slave. While African Americans were considered sub

human, Native Americans were considered human beings that merely needed to be civilized. A 

white marrying a Native American offered the best chance for civilizing the Indians. This in tum, 

effectuated the assimilationist policy of the Uruted States towards Native Americans. If Indians 

could be assimilated into society, the federal government's obligations to tribes would end. For 

African Americans, there was no similar driving policy and therefore, no reason to change a mixed 

race individual's status to white regardless of how they felt about their identity.^^ 

^"Colety, supra note 42, at 1. 

See Jack D. Forbes, The Manipulation of Race, Caste and Identity: Classifying 
Afro Americans, Native Americans and Red-Black People. JOURNAL OF ETHNIC 
STUDIES, Vol. 17(4) 1990, l-5l. 

®-Susan Greenbaum, What's In a Label? Identity Problems of Southern Indian Tribes, 
JOURNAL OF ETEINIC STUDIES, 19(2) 1991, at 111. 

^^Payson, supra note 43, at 1249 (discussing the one-drop rule as it did not apply to 
Native Americains because the federal government wanted to have as few Indians 
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Following the Civil Rights movement of the 1960's, it was no longer as unacceptable to 

marry a person of another race. While society at large still today has its reservations about 

intermarriage, separation of the races is no longer direcdy endorsed by American governments. 

Because there is less of a stigma attached to intermarriage now, especially legally, the population 

of mixed race individuals in America has increased exponentially. The 1990 Census counted two 

million children under the age of 18 with parents of different races.^"* 

The first problems of counting multiple race individuals on the census became apparent in 

1980 when a large number of people began identifying their "race" as that ofboth parents, i.e. 

white/black or hispanic/white. The problem that existed though, is that according to OMB 

Directive No. 15, an individual must fit into only one of the five categories of race for statistical 

purposes. There could be no multiple race individuals in America. Thus, the solution for the census 

enumeration was to assign those individuals that gave multiple races to the race of their mother if 

it could be determined on the census form.^^ If it could not be determined, the first race listed on 

the form would be used.^^ So a person listing white/hispanic would be enumerated as hispanic. 

This practice continued in the 1990 Census. 

as possible.) 

supra note 3, at 17. 

Julie C. Lythcott-Haims, Where Do Mixed Babies Belong? Racial Classification in 
America and Its Implications for Transracial Adoption, 29 HARV. C.R.-C.L. L. 
REV. 531, 531 (1994). 

^^Snipp, supra note 46, at 238. 
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Categorizing a person according to the mother's race presents a significant problem of 

demographics. If a more minority men marry white women, then the children of that marriage 

would be categorized as white, in effect, reducing the numbers of minorities in that class. On the 

other hand, ifmore minority women marry white men, the categorization of the children will boost 

that minority population. Thus, for the 1980 Census, the numbers of minorities could have been 

increased or decreased depending on the rate of intermarriage for the sexes. 

Because of a history of encouragement of intermarriage of Indian people in order to 

effectuate the policies ofassimilation, Native Americans today intermarry at the highest rate of any 

population in the United States.^^ In 1970,30% of Indians were married to non-Indians. Then, 

following an era where perceptions about Native Americans became more positive, intermarriage 

between Native Americans and non-natives increased to over 50% of the Indian population by the 

1980 Census. Comparatively, only I % of whites and 2% ofblacks were marrying interracially at 

the time.^^ 

The outcome of the encouragement of intermarriage between Native Americans and non-

natives is a large population of people with several varying degrees of Indian blood and identity. 

From 1880 to 1920, a group called the Friends of the Indian supported the 
intermarriage of Indians and whites because they felt it would promote the 
absorption of Indians into dominant society. They believed that the influence of a non-
Indian parent would necessarily dilute the Indian identity and bring the 
children closer to civilization. See Alexandra Harmon, When Is An Indian Not An 
Indian? The 'Friends of the Indian ' and the Problems of Indian Identity, 
JOURNAL OF ETHNIC STUDES, 18(2) 1990, at 100. 

^®Velie, supra note 51, at 190. 
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On the 1980 Census, outofall the people who identified their ethnicity as Indian, 77%ofthose 

identified their race as white.''' The problem of categorizing multiracial individuals was finally 

becoming apparent to the Census Bureau, especially in an era when tribal people were demanding 

that the federal government live up to its trust obligations. The Census needed to more 

appropriately account for Indian people in its statistics. 

In 1990, the census form asked a person who identified as American Indian to also list their 

officially recognized tribe. Concern was subsequently raised when a person did not list a tribe. 

In amove prompted by the Census Bureau in which it needed to obtain a more "accurate" account 

of "real" Indians, the Census statistics were modified.'® Those who did not list an officially 

recognized tribe were excluded as Indians because the Census deduced that those people probably 

weren't Indian. While census numbers are typically not supposed to be modified, the Bureau 

justified the modification on the basis that the unique relationship that the federal government had 

with tribes allowed it.'' The problem is that the process of the Census Bureau was not to originally 

do a proper count ofNative Americans for federal purposes, but rather to modify the numbers to 

what they thought were statistically correct. 

For all multiracials in America, the time had come where they felt something needed to be 

done to account for reality instead of relegating each multiracial individual to a fictional category 

'^'Snipp, supra note 46, at 241. 

'"Ford, supra note 8, at 1244. 

"'Id. 
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of a single race. In the summer of 1992, several hundred multiracial individuals converged upon 

Washington D.C. for the Loving Conference, a conference dedicated to the issues surrounding 

identity of multiracial people in America.''- It was here that the stage ~vvas set for the modification 

of CensusZOOO in addressing new American identities. 

B. CENSUS2000 AND THE NEW MULTIRACIAL CATEGORY 

In response to multiracial concerns, the Census form for the year2000 asks: What is this 

person's race? Mark one or more races to indicate what this person considers 

himself/herselfto be. In addition, if the person checks American Indian or Alaska Native as a 

race, the form asks the individual to print the name of the enrolled ox principal tribe on the line 

below the category.^"' 

For multiracial individuals, the new Census identification standard offers several positive 

themes. First of all, official recognition ofmixed race individuals reverses the past historical policies 

of the federal government in not recognizing the reality of multiple race.^^ This process, in turn, 

allows multiracial individuals more positive identity development. S ociologist Maria P. Root's 

assessment ofbiracial people is that "it's the marginal status imposed by society rather than the 

^"Bijan Gilanshah, Multiracial Minorities: Erasing the Color Lin-^, 12 LAW & INEQ. J. 
183, 183 (1993). 

^^UNITED STATES CENSUS 2000, Form D- l .  

''Id 

^^Gilanshah, supra note 92, at 196. 
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objective mixed race of biracial individuals which poses a severe stress to positive identity 

development."^^ If the federal government does not endorse multiracial recognition, the 

development of multiracial individuals is severely compromised in our society. 

Interestingly, the standards, expectations and prejudices towards multiracial people from 

the majority culture can also work in tribal cultures to have a negative impact on a multiracial 

Indian's identity formation.'^ For example, a person who identifies as Indian but is a child of a 

white mother and Indian father may suffer from prej udices within the Indian community for being 

"too white". Only by proving their Indianness may that person achieve acceptance in the 

community whereas a frill blooded Indian who exhibits a more complete Indian phenotype might 

be more easily accepted into the community. 

While this prejudice against mixed blood Indians does not occur everywhere and in every 

situation, it is a reality for many. "Mixed blood Indians today are often viewed dubiously by their 

frill-blooded brethren....that they are nontraditional, culturally suspect and possibly fraudulent."^^ 

An interesting example of this suspicion was illustrated in an instance that author Terry Wilson 

recites. At the University of California Berkeley, where Wilson is an American Indian Studies 

professor, he noticed a student that had often expressed great pride in being a racially pure Native 

^^Mihesuah, supra note 35, at 193. 

'''Id. 

Terry P. Wilson, Blood Quantum: Native American Mixed Bloods, in RACIALLY MIXED 
PEOPLE IN AMERICA 123 (Margaret P. Root, ed.. Sage Publications 1992). 



43 

American. Many times, she disregarded her mixed blood classmates and professors because she 

thought they were "unable to fully grasp the nuances of Indian life because of their adulterated 

bloodlines." Later, to her surprise, she came to find out that one ofher grandmothers was half 

White. She was not a full blood after all, but had harbored prejudice against the new class of 

mixed blood Indians of which she was a member.^^ 

Being a multiracial Indian, whether in mainstream American culture or tribal culture poses 

significant issues of identity. Devon Mihesuah believes that many multiracial heritage Indians prefer 

mixed race classifications on the census because either they know very little about their heritage 

or they carmot decide which one to designate as primary.Being able to check more than one 

box for race eases the pressure of having to be one or the other. 

While the multi-race category relieves some pressure for individuals while reenforcing 

positive identity development, the federal goverrmient recognizes some benefits to counting 

multiracial people in America. The government believes that counting multiracial individuals will 

yield more reliable data regarding the population of monoracial individuals.' Also, the OMB says 

that allowing multiple races will enable the census to track information about the increasing diversity 

Id., at 109. 

'°°Mihesuah, supra note 35, at 208. 

'°'Payson, supra note 43, at 1233. 
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of the nation's population, while at the same time respecting each individual's dignity.'°-

The benefits of the multiple race category are significant but are not the only considerations 

to be taken. The change on the census form can have far reaching consequences for many people, 

especially minorities. And those consequences could be very negative. 

Most civil rights groups and minority representative groups are against the multiple race 

category because it may substantially decrease the recorded population size of minority groups in 

America. In the Census Bureau's National Content Survey of 1996, the tally of Pacific Islanders 

which includes Native Hawaiians, dropped fi^om 4% to 2.7% when the multiple race category was 

added. If there is a significant reduction in minority numbers, the groups fear that it will spur 

debates regarding the status of protected groups and individuals. Data on a mixed community 

could lead to particular government responses that could detrimentally effect other mo no racial 

minority populations. Blurring the lines could conclude any preferential treatment that minorities 

enjoy. 

Because the leaders of minority causes fear that the multiple race category could ultimately 

'"-Mark Colety, Census 2000: Asian or Pacific Islander? New Census Seeks Specifics on 
Race, NORTHWEST ASIAN WEEBCLY, March 6, 1998, at 5. 

at 5. 

'°^Omi, supra note 3, at 17. 

'°®Gilanshah, supra note 92, at 200. 
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"eviscerate all civil rights protections", they have pressured the federal government to count those 

who check more than one box for race, such as caucasian and afiican-american, as a member of 

the minority race which they indicated on the form. The effect of this grouping strategy will likely 

inflate the numbers of minorities to an all time high level in America. But President Clinton has 

responded to the cries of minority groups and has afSrmed that those who check multiple races on 

the census form will be counted as if they only checked one minority race for purposes of civil 

rights monitoring and enforcement.'®^ 

The irony of grouping those who check more than one race category into a single minority 

category is that it is a discrete affirmation of the one-drop rule. While a person may identify as 

primarily one race or another or even as a multiracial individual, the directive that they are relegated 

to the minority category once again puts them into a category that is not based in reality and actually 

works to affirm that an individual can only be one or the other, but not both.'"^ 

C. MULTIPLE RACE AS IT APPLIES TO NATIVE AMERICANS 

For Native Americans, the multiple race category presents significant obstacles beyond that 

of other minorities. While counting Native Americans for specific benefits related to the tribal-

federal relationship is a basic problem of the census already, the multiple race category adds a 

'"^Charles Michael Byrd, Census 2000 Protest: Check Native American!, INTERRACE, 
June 30, 1998, at 12. 

^^^Census Policy Said Fair to Minorities, ARIZONA DAILY STAR, Mar. 11, 2000. 

'°'Byrd, supra note 107, at 12. 
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whole new dimension to an already complicated problem. The census is used by the federal 

government as a way to decide how much money to allocate to Native Americans in general under 

the federal trust responsibility. But it does not get an accurate count of enrolled tribal members of 

a political classification. The census only accumulates racial data Thus, when multiple race Native 

Americans identify themselves on the census through the multiple race category, their numbers 

could be separated out by the federal government as possibly not Indian for purposes of deciding 

federal allocations to tribes. Robert Wayne Nygaard, the Director ofPlanning and Development 

for the Sault Ste. Marie Chippewa Tribe of Minnesota feels that multiple responses to the race 

question should not be diluted if a person claims Indian because of the trust responsibility of the 

federal government.If those who check a multiple race are added to the entire category of 

Native Americans, the numbers of Indians that might be entitled to federal benefits could be so 

grossly inflated that the government might give up on its federal trust responsibility altogether. The 

problem is that the justification would be based on racial factors as opposed to the political class 

of Native Americans entitled to the trust responsibility by the federal government. 

America's concerns regarding support in the trust responsibility for mixed race Native 

Americans are historic. In 1942, at the beginning of the termination era, H.L. Shapiro, the 

Associate Curator of Physical Anthropology at the American Museum ofNatural History wrote 

about mixed blood Indians and the policy of the United States towards them. He stated, "If some 

' Oversight Hearing, supra note 12, at 16 (statement of Robert Wayne Nygaard, 
Director, Planning and Development, Sault Ste. Marie Chippewa Tribe). 
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more realistic definition of the Indian is not adopted, we shall be in the absurd position of 

maintaining in a special status and ever increasing group who are Indian only by legal fiction. At 

the present rate of increase [in mixed blood Indians] the time is not very far distant when such a 

burden would become onerous."''' This statement has carried through history to present day and 

exists as an ever looming dark cloud for all tribal nations. 

The new multiple race category for Native Americans could serve the federal government 

in limiting its trust responsibility. Most federal statutes relating to Native 

Americans and trust responsibility contain some kind of limitation on the identity of a Native 

American by blood. This limitation is due to the concerns ofthe federal government of meeting its 

fiscal responsibility to only people it considers to be Indian. Interestingly, a self identified census 

does not include these limitations on Indian identity and anyone may check the Native American 

box. If the census, in turn, categorizes everyone that checks Native American and another race 

as Native American, the federal government's desire to limit its trust responsibility to a selected few 

through blood quantum would be finjstrated. And the consequences of this inflation of numbers of 

Native Americans contributed to by the multiple race category could cause the federal government 

to dispose of all support for tribes or severely restrict it to only those people who marked the single 

category ofNative American. Either outcome is highly detrimental to the tribal poUtical identity and 

self determination of tribal identity in accordance with the prevailing federal principle that Indian 

"' H.L. Shapiro, The Mixed-Blood Indian, in THE CHANGING INDIAN: A SYMPOSIUM 
ARRANGED BY THE AMERICAN ASSOCIATION ON INDIAN AFFAIRS 26 (Oliver 
LaFarge ed.. University of Oklahoma Press 1942). 
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identity must be limited in some way by genetics and on their own terms. Because of this new 

conflicting dichotomy within the federal government, the new multiple race category poses 

significant risks to tribal identity and political sovereignty altogether. 

IV. THE INCONSISTENT INDIAN IDENTITIES MANUFACTURED BY THE UNITED 
STATES HAS CREATED A DUALITY OF IDENTITY FORNATIVE AMERICANS 
WHICH ULTIMATELY HARMS TRIBES AND TRIBAL PEOPLE 

OMB Directive No. 15 defines American Indian or Alaska Native as "a person having 

origins in any of the original peoples ofNorth America, and who maintains cultural identification 

through tribal affiliations or community recognition"."" This standard is what the Census Bureau 

uses to compute data about the race ofNative Americans in America. However, the standard is 

stiU a racial classification, lacking the political sovereign identification ofNative people. Other racial 

minorities in America base their group identity upon group affiliations and recognition within that 

community. Therefore, the cultural aflSliation standard does nothing to make Native Americans any 

different from any other racial minority. While Matthew Snipp feels that ideally, identification of 

Native Americans should be supplemented with details about that individual's involvement with the 

community'' he still misses the point. Even though cultural afSliation makes sense in helping to 

determine a person's racial identity, it does not assist in the determination of a purely political 

identity. A true political identity as Native American must generate from the original political entity 

which are tribes and not defined by an agency of the federal government. 

"-Payson, supra note 43, at 1256. 

"^Snipp, supra note 46, at 250. 
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Native Americans as an entire ethnic group is a classification imposed upon American 

Indians from American society. "[B]ut it is an outsider's view and an inaccurate one."""* Each tribe 

retains its own ethnicity and acts as an independent political sovereign separate from all other tribes. 

The problem with the census is that it only asks for the person's "enrolled or principal tribe" as a 

subcategory under Native American in the ethnicity question.'' ̂  Native American remains the 

primary identifier. This, in turn, continues to reduce tribal people to a mere racial minority in 

America. 

Outside of any political classification, it is a reality that Indians also fall under racial 

categorizations of minorities in America and are entitled to certain equalities within that society.' 

For instance, the Indian Health Care Improvement Act allows unenrolled urban Indians to be 

included for purposes of alcohol treatment and recmitment into health related professions.'" This 

inclusion is not based upon the political status of Indian people, but rather the fact that unenrolled 

Indians are a disadvantaged racial minority in America. The census methods regarding Indian 

people as a race help the federal government determine the necessary allocations for programs for 

unenrolled Indians considered a minority class in America. 

"''Velie, supra note 51, at 204. 

' '^"UNITED STATES CENSUS 2000, Short Form D- l .  

"^Porter, supra note 32, at 138. 

"^Indian Health Care Improvement Act, 25 U.S.C. §1603 (2000) {hereinafter Indian 
Health]. 
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The recognition ofNative Americans on the Census as a minority is important for racial 

tracking purposes. However, it misleads American society about the legal position Native people 

occupy in relation to the United States. Native Americans may be citizens of the United States 

while also remaining citizens oftheir own tribal nation." ̂ As a citizen of the United States, Indians 

are a racial minority and qualify for the benefits of equality in America. As citizens of a tribe, 

however, Indians qualify for the specific benefits promised by the federal government as well as 

the obligation of fiduciary duty on the part of the United States. 

The legal status of Indian tribes as nations in this self-determination era is supposed to 

foster the development of the tribal political identity. However, the perceptions of Indian people 

as a race throughout American society severely diminishes the impact of this development. While 

the census accounts for Indians as a racial minority and groups them accordingly, it does nothing 

to account for Indians as a political class. "It is as though we are mixing up racial identity with tribal 

membership, with tribal nationhood."' The resultant impact is that everyone in America who 

receives a census form is mislead about the character and position ofNative Americans located 

within the geographic boundaries ofthe United States. To them, Indians are part of the OMB 

classification of race. 

American perceptions about Indians have always played a crucial role in the history ofU.S. 

"^Porter, supra note 32, at 135. 

' Oversight Hearing, supra note 12, at 17 (statement of Glenda Ahhaitty, Hacienda 
Heights, California). 
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policy towards Indians. Those perceptions influence the way in which the United States acts 

towards Indian tribes and people. And in turn, it influences the federal relationship with Indian 

tribes. Chief Justice Marshall's opinions about the status of Indians in the United States recognized 

the legal sovereignty oftribes. At that time, the American perception of Indians as "other" made 

it possible for Indians to convey lands by treaty to the fledgling United States in a sovereign to 

sovereign deal. 

However, Indians today are perceived to be part of the "melting pot", equal partners in this 

adventure called America. This perception fuels the legal decisions that are made with regard to 

the status of Indian people in this era of so called self-determination. The current United States 

Supreme Court, headed by Chief Justice Rhenquist has made several detrimental decisions relating 

to tribal sovereignty containing underlying racist and ethnocentric assumptions about Indian people 

in order to diminish sovereign rights further. By making arguments diminishing sovereignty backed 

by subtle racial inferences, the Supreme Court has managed to confirm ideas in America about 

Indians as a race, instead of a political class.The reason that self-determination is a difficult 

reality to accomplish is partly because the political relationship of tribes recognized by the federal 

government is based in the decisions of the judicial branch. The mood ofthe judiciary is reflective 

^-'^See Montana v. United States, 450 U.S. 544, 101 S.Ct. 1245, 67 L.Ed.ld 493 (1981); 
United States v. Sioux Nation of Indians, 448 U.S. 371, 100 S.Ct. 2716, 65 
L.Ed.2d 844 (1980); Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 98 S.Ct. 
1011, 55 L.Ed.2d 209 (1978); Washington v. Confederated Tribes of the Colville 
Indian Reservation, 447 U.S. 134, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980); 
Brendale v. Confederated Tribes & Bands of Yakima, 492 U.S. 408, 109 S.Ct. 
2994, 106 L.Ed.2d 343 (1989). 
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of the social era in which it functions. Because society today perceives Indians as a racial minority 

and state's rights are a priority, the judiciary is likely to reflect that in its decisions. 

In addition, social perceptions drive legislative policy towards Indians. Congress' plenary 

power over tribes is a threat against tribal sovereignty that is driven by the will of the democratic 

majority in America. Trust responsibility is paid little attention when the social majority wills policy 

towards Indian people to happen.'-' Thus, for tribes to solidify their position as sovereigns, 

AmericEin society must be educated and reminded of the political relationship of tribes with the 

United States government. The United States Census, probably the most widely distributed 

document in America, is in direct contradiction to the tribal political status and continues to affirm 

the majority perception of Indians as a racial minority. This in turn, will ultimately stifle the growth 

and development of Indian tribes as political sovereigns. 

Another way in which this racial perception cripples tribal development is in the day to day 

relationships that tribes carry on with surrounding American communities. The buzzwords of U.S. 

Indian policy lately are "tribal economic development". In this process of development, the tribes 

must necessarily carry on business relationships with Americans from the majority community in 

some respects. Difficult legal situations can arise when businesses deal with tribes without an 

understanding of the unique sovereignty of tribes when they are informed only by what American 

society has taught them about Indians as a race. Those situations may then deter investments and 

'-'The termination era is an example of the implementation of the majority's will 
without consideration for trust obligations to politically sovereign tribes. 



53 

sour perceptions about Indians, possibly inciting them to take their complaints to their state or 

federal legislature in order to "ftc" the problem with Indian tribes. The outcome for tribes can only 

mean a reduction in sovereign rights. And the tribal protest to the judiciary may not result in a 

decision affirming tribal sovereignty. 

While the census at first does not seem as such an intrusive document, its indirect effect on 

the perceptions of American society can forever change the policy of the federal government 

towards Indian people and the recognition oftheir status as political sovereigns. Public opinion is 

a powerful force in a democratic society and being the minority and the object of the opinion is 

generally not the most secure position to be in. For Indian people, being the object of American 

opinion has been the primary force in the destruction of the integrity of tribes politically, socially and 

culturally. 

Unfortunately, the same American public opinion that is shaping the sovereign political 

status of Indian tribes firom the outside is also having an effect on tribal people internally. The 

American majority perception that Indians are a race is being affirmed fi-om within the Native 

American community as well. With the increasing exposure ofNative Americans to mainstream 

society via television, radio, news and the internet, they are identifying more with the majority 

American culture and are coming to accept more of a place in that society as a racial minority.' ~ 

In a study of 1,000 Indian college and high school students, 96% of the students identified 

themselves as members of their Indian nation with just over 50% identifying themselves as 

'—Porter, supra note 32, at 142. 



54 

Americans. While these statistics seem to indicate a strong allegiance ofNative American youth 

with their own indigenous nation, when the youth were asked who was their most admired leader, 

72% answered Martin Luther King because "his efforts proved to be beneficial to all minorities."'^ 

This statement indicates a growing acceptance and identification ofNative Americans with other 

minorities similarly situated in the United States. 

The American perception of Indians as a race will likely reduce tribal notions of self-

determination both externally and internally. And the ultimate effects of this perception will include 

the final completion of the assimilation policies ofthe past 300 years. Although this process will 

be less dramatic than other policies of the past, the subtle effect will be termination. 

Across the generations, culture and race are ever-changing, particularly in the fi-amework 

of American society where "melting pot" takes on a special adoration and significance. 

Unfortunately, Native Americans can become lost in the melting pot. Withoxit some kind of 

markers for Native Americans that will indicate their political status within the United States, 

Indians will quickly fade into the fabric of American society with the only indication that Native 

Americans are such being the peculiar cultural nuances that other racial group s share with the 

members of their group. 

The rights that the Native ancestors bargained for and were promised by the United States 

will disappear if no one reminds America about them. The reminders must continually educate and 

Alexander Ewen, Generation X in Indian Coimtiy: A Native Americas Indian Youth 
Survey, NATIVE AMEEUCAS, Winter 1997, 24-25 {citing a Solidarity 
Foundation Survey). 
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re-educate American society about what it is to be Native American and the political status that 

exists. The ancestors were thinking of their children and their children's children when they made 

those deals with the United States. It is those bargains which all include the recognition of Indian 

tribes as nations unto themselves. 

VII RESOLVING THE DUALITY 

Although Americans view Indian people as racial minorities in many respects, tribes are 

beginning the fight formore political recognition. However, in this fight, the mles regarding race 

and political class, especially in census enumerations, have not yet been challenged by the tribes 

or the federal government The problem with continuing the baseline assumptions about race is that 

it brings with it outcomes for tribal people which miss the point of political sovereignty altogether. 

A. WHO SHOULD BEAR THE BURDEN OF RESOLVING THE DUAL IDENTITY? 

So who should bear the burden of resolving the dual identity of race and political class that 

has been created by the federal government? The initial answer would seem to be resoundingly 

the federal government. Shouldn't the one who created the problem be charged with the 

responsibility to fix it? For M. Annette Jaimes, author of State of Native America, 

It is axiomatic that any such national entity is inherentiy entitled to 
exercise the prerogative of determining for itself the criteria by 
which its citizenry, or "membership" is to be recognized by other 
sovereign nations. It is a principle that applies equally to 
superpowers such as the U.S. and to non-powers such as 
Grenada and Monaco. In fact, it is a tenet so widely understood 
and imbedded in international law, custom, and convention that it 
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bears no particular elaboration here.'-"^ 

For the United States to impose its conception of identity upon Indian tribes "preempt[s] 

unilaterally the rights of many North American indigenous nations to engage in this most 

fundamental level of intemal decision making."'-^ The continuation of the United States in 

appropriating the tribal political identity oflndian people and affirming America's perceptions of 

Indians as a race violates the basic trust relationship that the United States has with the tribes as 

a protectorate. And the appropriation and manipulation of identity is a violation of international 

human rights because the ability of a nation to define oneself, as M.Annette Jaimes states, is one 

of the most fundamental to the functioning of any nation state. 

Because the federal government is responsible for this gross injustice, it is first and foremost 

its responsibility to resolve the duality it has created. However, resolving the duality must be 

careflilly approached because it should not be the federal government determining the Indian 

identity at all. It is a reality that the federal government has little interest in eliminating the American 

perception of Indians as a racial minority. In fact, it has a vested interest in keeping it that way. 

Creating the quagmire oflndian identity justifies the federal government in ignoring its trust 

responsibilities and reducing the pool of "qualified" Indians to which it owes a responsibility. The 

mixed race category on the census may be an indication of what is to come for Indian people in 

'-"'M. Annette James, Federal Indian Identification Policy, in THE STATE OF NATIVE 

AMERICA: GENOCIDE, COLONIZATION, AND RESISTANCE 123 (M. Armette Jaimes 
ed.. South End Press 1992). 

'-Vi/., at 123-124. 
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America if the path of racial identity is followed. Assimilation and teraiination is the ultimate end 

if Indians no longer possess enough "blood quantum" to pass for what America calls "Indians". 

Thus, while the federal government should be the one charged with resolving the duality of identity, 

it will ultimately become a tribal responsibility to force the federal government to put into practice 

the fiill meaning of "nation to nation" as opposed to "nation to race". 

B. FIRST STEP: ElEFORMING THE LANGUAGE TO REFLECT THE REALITY 

The first step in resolving the duality oflndian identity is to reform the language that is used 

in discourse about Indian people. Words are important. As Oren Lyons of the Onondaga Nation 

states: 

We are the original people on this land. We are the land keepers. 
We are not a minority within our own lands. One must 
understand that terminology is very important. How you address 
yourself is very important to [Euroamericans]. If you try and 
change that terminology, you will find out how important it is. So 
we must speak of ourselves as people....If you fall into the 
category of "tribes" or "bands," a gaggle of geese, a herd, a 
group....you're more than that. It's important not to call Indians 
"band." You try to change [Euroamerican] terminology...they will 
not accept it because it is that important. That terminology is just 
as important to you. So, you should first of all represent yourself 
as what you are...'-^ 

The language used to describe Indians misleads American society about the political status 

oflndian people altogether. First of all, the core term "Indian" infers that all of the indigenous 

'"^Glenn T. Morris, International Law and Politics: Toward a Right to Self 
Determination for Indigenous Peoples, in THE STATE OF NATIVE AMERICA: 
GENOCIDE, COLONIZATION, AND RESISTANCE 57-58 (M. Annette Jaimes, ed.. 
South End Press 1992). 
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people ofthis continent are in one big group and exist as o»ne racial entity. Little attention is paid 

to the relationship an individual has with his or her tribe. The person may be Navajo, but the 

identifying layer for Americans is that they are racially am "Indian". When indigenous people 

introduce themselves as Native American to those in American society, they are inadvertently 

afiSrming those racial perceptions as well. While the indi-v^dual may understand that he or she is 

Navajo, or Acoma or Cherokee, when Americans hear tihe term "Native American", the term 

means the same as "Indian", a racial term. On the other hand, introducing oneself as Navajo, or 

Acoma or Cherokee helps Americans understand that each group is a political entity. It is more 

difficult to tie notions of race to those terms. 

On a broader perspective, the terms "member" and- "tribe" also relate directly to the racial 

perceptions of American society. Consider the term "mermber" as opposed to the term "citizen". 

The connotations are different. Webster's dictionary defines "member" as "a person belonging to 

some association, society, community or party, etc."'-^ For example, an individual can be a 

"member" of their local Kiwanis Club or Gardening Society. 

On the other hand, the term "citizen" is defined as: "a member of a state or nation... who 

owes allegiance to it by birth or naturalization and is entide^i to full civil rights". Americans have 

assigned a particularized meaning to the term "citizen". In addition, the term "tribe" as Americans 

understand it, relates back to historic notions of the Indian as savage, wondering through the 

wildemess in unstructured groups. On the other hand, the term "nation" conveys the idea that 

'-"'WEBSTER'S NEW TWENTIETH CENTURY DICTIONARV (2"'' ed., Simon & Schuster 1979). 
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indigenous people are organized as such and occupy that political status in America. The oddity 

of using the terms "tribe" and "member" as opposed to "nation" and "citizen" become evident 

when placed in the juxtaposition in the English language. Are Americans "enrolled members" of 

the United States "tribe"? 

Because Americans and Native Americans alike use the terms which express more of a 

racial identity oflndians in America, the legal convention of "government to government" relations 

between the United States and tribes does not carry the political identity of indigenous people very 

far. If the underlying understanding is based in misunderstood terminology, the outcome will be 

little effected by the term "government to government". For example, this year the federal 

government agreed to a Memorandum of Understanding (MOU) between the Navajo Nation and 

the United States Census Bureau. It was "an executive order issued by President Clinton to 

establish a "government to government" working relationship with regard to Census2000. 

According to the MOU, the relationship between the governments allows greater flexibility and 

participation in the areas ofrecruitment, coordination of activities, public relations, advertisement 

and review of address lists before being finalized."'-^ But the "government to government" working 

relationship means nothing when the only reason the relationship is established is to procedurally 

effectuate the policy of the U.S. Census in counting racial minorities. The MOU has nothing to do 

with the real substance of counting Navajo people as citizens of a political sovereign to which the 

federal government has a trust obligation. The MOU was created to effectuate the policies of a 

'"^Willie, supra note 10, at A7. 
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federal agency in counting people based on its categorization of Indian people as a race. The buzz 

words "government to government" mean nothing in the context of the Census because the U.S. 

Census is counting people based on a racial category, not apolitical one. The job of the United 

States Census is to count the people of the United States and categorize them by race. It is not 

the job of the U.S. Census to count people of another sovereign. Therefore, using "government 

to government" and inferring that tribes will be dealt with this way on the Census clouds the true 

meaning of the census numbers. Although the process may be on a government to government 

basis, the final product remains a United States convention of counting. 

The reformation oflanguage in changing the perceptions of America about Indian people 

must be a priority if tribal sovereignty is to become a respected reality. It is the first discussion 

which Indian people must participate in. Because if the words do not reflect the reality, the words 

may in fact create the reality. 

C. FOEIMULATIONS FOR CHANGE 

The Untied States government and particularly the Census, use the terms applying to 

Indians in a way that is affirming as a reality the perceptions of America about Indians as a mere 

racial minority. Iftribal sovereigns are to continue as effective nations, the idea ofthe Census must 

be changed and treated as a mechanism whereby the sovereignty of Indian people is affirmed. 

Several possibilities exist which may accomplish such a task. However, in order to come to some 

resolution about the particular options, they must be explored further. 
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I. OPTION I: CONDUCTING A TRIBAL CENSUS 

In keeping with the idea that a sovereign is responsible for its own people and is the best 

at knowing the needs of its people, a tribally conducted census seems to be an excellent alternative 

to the methods currently employed on the United States Census. Having a tribal census aflSrms the 

sovereignty and citizenship status of tribal members. When a Tohono O 'Odham woman was 

asked whether she would be more likely to fill out a census form with the words "United States" 

on the top or the words "Tohono O 'Odham Nation", she replied that she would fill out her tribe's 

census form because that is who she is. A tribal census would affirm that pride of tribal citizenship 

and in return, the tribal census could more accurately count tribal members and respond to their 

culturally sensitive needs. The United States Census is unable to ask questions which specifically 

address a community's needs. A tribal census could do just that. 

In addition to the affirmation oftribal sovereignty from within, a tribal census would affirm 

sovereignty in the context of the larger American society. The tribal census would help put the 

control of identity back into the hands of the tribe. It would be the tribal census numbers that the 

United States would have to use in order to meet their fiduciary obligations. No longer would the 

U.S. be able to undercount the Native American population or categorize people in such a way 

as to lose them in the racial delineations in order to solve the "Indian problem". Nor could the 

'"^"Since at least 1969, the Bureau of the Census, conspiring with the Office of 
Management and Budget and political special interests, has made a mess of 
understanding the "racial" character of the U.S. population and, as part of that 
process has "lost" some six to eight million persons of Native American ancestry 
and appearance with a scientifically useless "Hispanic/Spanish" category. In 
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U.S. "dilute" their conception oflndianness with the new mixed race category. The identity would 

be back in the hands of the tribe. 

Practical implementation of a tribal census could be achieved by using a tribe's enrollment 

ofiSce as the first source of demographic information about the tribe. That office could then become 

the tribal census office as well. The tribal census forms generated would then be able to track the 

tribal population and affirm tribal allegiance at the same time. 

Some concern should be raised about those living off-reservation and the ability of the tribe 

to count those people. However, the United States has not done its job in counting those 

populations so far and who is to say that a tribe could not do it any better. By changing the 

definition of "Indian" from one of race on the United States Census to one of political class on a 

tribal census, the outcomes of this census would be entirely different. The tribe would not be 

interested in tracking the population of Indians who are not citizens of any tribe. That population 

should be counted by the United States as a racial minority in America. As for the tribal citizens 

ofip-reservation, the tribe would have an incentive to better track that population in order to receive 

a larger share of the federal appropriations for tribal activities. 

The most difficult issue to overcome in initiating a tribal census is the f^eral dominance in 

Indian racial identity determination. Without federal support, conducting a tribal census would be 

addition, [as many as 7 million] persons of mixed African and Native American 
ancestry remain uncounted as such because of the way census questions were 
asked and answers tallied." Jack D. Forbes, Under counting Native 
Americans:The 1980 Census and the Manipulation of Racial Identity in the 
United States, WiCAZO Sa REVIEW, Spring 1990, at 23. 



63 

a fairly cumbersome undertaking for most tribes. The federal government's interest in determining 

the Indian identity is inextricably linked to its duty to carry out the trust obligation towards tribes 

and meet its treaty obligations. The ability to determine identity is truly a political power and by 

relinquishing this power over tribes, the federal government is faced with a trust responsibility to 

a people to which it can no longer control an identity. The consequences of a tribal census would 

manifest in the ultimate sovereign ability of a people to self define and control the disposition of the 

deals that were made in treaties with the federal government. No longer could the federal 

government manipulate its way out of a treaty by defining a population to suit its own needs.' 

But in order to gain the federal go vemment' s support for a tribally conducted census, the tribes 

must convince the federal government that a tribal census is an inherent sovereign right that the 

United States has no business interfering with. It should be the tribes telling the United States its 

number of people and their needs. The power of identity control and the benefits it inures to the 

controller will be a diflScult burden to overcome for the tribes. But it is this issue of identity control 

that is the fundamental reason for reforming the methods of the United States Census in the first 

place. Without this change, there is no need to address any changes to the U.S. Census. 

During the 1950's, the era of termination for tribes, the Utes of the Unitah and Ouray 
Reservations were divided upon racial lines by the federal government. Those 
Utes with over one-half Ute by blood remained wards of the federal government, 
while those Utes of one-half or less blood were classified as mixed-blood, given a 
share of the tribal assets and terminated, regardless of any other form of self 
identification the Utes had for themselves, such as cultural affiliation. See 
William, T. Hagan, Full Blood, Mixed Blood, Generic and Ersatz: The Problem 
of Indian Identity, ARIZONA AND THE WEST, Vol. 27, 1985, at 322. 
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Another obstacle to overcome in initiating a tribal census is the American public opinion. 

Because most Americans have it ingrained in theirminds that Indians are just a racial minority, a 

tribal census may so severely upset the status quo that Americans would backlash towards the 

tribes. Americans already have a problem with Indians receiving what they believe as "special" 

privileges in America. A tribal census might be perceived as elitist and thus ultimately condemned 

by public opinion. In addition, the other minority communities in America might have a problem 

with the Indian "race" conducting its own census apart from the United States Census and demand 

the same type of recognition. 

A tribal census would best accomplish the task of affirming the sovereignty of tribal nations. 

However, the practical and political implications make this method difScult to implement. Without 

federal and social support, a tribal census might fail to take a proper accounting of tribal citizens 

which could ultimately affect federal allocations. A tribal census also would not accomplish an 

educative function for the American people. Americans might no longer see "American Indian" on 

the United States Census forms and then believe that Indians no longer exist at all. Or if they did 

see "American Indian" listed, it would still be in the same category of race and would not educate 

America about the political identity of tribal people. 

While a tribal census would be the ultimate goal to accomplish for tribal sovereignty, it 

seems as though the return of the Indian identity must take place in stages. Upsetting the American 

public's perceptions too quickly could result in harmful outcomes for tribal sovereignty altogether. 

America needs to be propagandized into understanding the relationship of tribal people as political 
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sovereigns within the United States. One way to begin is by reshaping the United States Census 

to fit that understanding. 

2. OPTION 2: MODIFYING THE UNITED STATES CENSUS 

A modification of the United States Census should be considered in resolving the duality 

oflndian identity. It is that very document which now educates America about Indians as a race. 

The United States Census is the most widely distributed document in the United States government 

and it fails to account for Indian people in America as a political class. Without weeding out the 

invidious racializations ofNative Americans within the federal government, selfdetermination for 

tribal peoples will not be realized. 

The Census should be restructured in such a way as to reflect the legal relationship that is 

estabhshed between tribes and the United States. A citizenship model oflndian identity should be 

established wherein tribal people are considered as dual citizens. Instead of asking whether or not 

the individual is racially an American Indian, the question should be reformed to ask, "Are you a 

citizen of a tribal nation?" In addition, the question should be placed in an entirely separate 

category from race, perhaps into a lone citizenship category. This placement will help to eliminate 

the general assumption in America that Indians are just another part of the melting pot. And the 

application of appropriately understandable terminology will serve the purpose of reeducating 

America about Native American political status and political rights. 

The reforming ideaof tribal "citizenship" should also cause Americans to re-evaluate their 

understanding of who they are and what having "Indian blood" really means to them. It is 
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cognitively easier to claim to be £in Indian by race than it is to claim to be a citizen of £in Indian 

nation. For Americans, citizenship carries with it duties as well as privileges, whereas claiming to 

be Indian by race can merely mean choosing the privilege and leaving behind the disadvantage. 

In this way, the "citizenship" model of Indian identity would begin to straighten out the amorphous 

mess of the current Indian identity. 

Although a modified U.S. Census would have the best effect of re-educating America 

about the tribal political identity, other issues surround the implementation of such a "citizenship" 

model of Indian identity. First, the United States Bureau ofthe Census would remain in control of 

the statistical compilations. Tribes would have little say in how the tribal information is accumulated 

and processed. In 1990, the Census attributed those that listed "Siouan" as their race as Sioux of 

North Carolina which in turn affected statistical outcomes.' ̂ ' These types of mistakes would most 

likely continue to occur in the U.S. Census enumerations. Thus, a reformation of the Census may 

do very little to insure that accountings are correct, particularly when the federal government has 

more of an interest in keeping Indian numbers low. It would still remain important for Indian people 

to campaign for accuracy in Census enumerations, including the issue of undercounting. 

Another important issue that arises in the context of a "citizenship" model of identity for the 

U.S. Census is that of a misimderstanding within the tribal community of the new language of the 

Census. Most Indian people understand the terms "enrolled member" and "tribe". Using the 

'^'U.S. BUREAU OF THE CENSUS, TOP 25 AMERICAN INDIAN TRIBES FOR THE UNITED 
STATES: 1990 AND 1980, TABLE 1 (August 1995). 
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language "citizen" and "nation" may result in misunderstandings and inaccurate reporting on the 

Census form. Indian people would also need to be the subject of a re-education campaign in order 

to eliminate the risk of undercounting. 

A "citizenship" model oflndian identity quite possibly may reduce the numbers of Indians 

owed a trust responsibility by the federal government, either from undercounting or a mere 

reduction in those claiming Indiarmess by heritage. How the federal government will handle the 

new "political" Indian identity is uncertain. The federal government might choose to exclude the 

"racial" class oflndians within American society from social programs directed at fiilfilling the trust 

responsibility for the "political" class oflndians. Currently, several federal statutes permit 

unenrolled Indians who can meet certain criteria (typically blood quantum) to be eligible for some 

federal programs. Iflndians are separated from each other by political class and race, this is one 

more division which the federal government may use justify a reduction in federal fiinding for Indian 

people as a race and political class. With "racial" Indians not owed a trust responsibility and with 

lower numbers of "political" Indians, federal appropriations might be reduced further. 

D. A PROCESS FOR CHANGE 

The identity of a Native American person as an individual and tribal member has been 

influenced by the forces of colonization and assimilation throughout history. The United States 

Census is a telling reflection of the changes in identity that have occurred in the last 500 years. It 

is also a tool that has been and is used to influence and change identity of Native people in the 

'^"Indian Health, supra note 117. 
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United States. In this era of self-determination, the current use of the Census in determining the 

racial identity of a sovereign people who are entitled to sovereign administration leaves the power 

of identity in the hands of the outsider, the federal government. Identity must come from within the 

tribe for it to provide a ftinctional use in self determination policy. Commitment to a community's 

purpose derives from within the social structure, not outside of it. Successful communities are 

based on coherent and committed purposes informed by a cultural baseline. An outsider deciding 

who fits into the community using their own cultural perceptions will never be able to fit the right 

people into that community. The Euroamerican social and governmental structure has been 

attempting to place Native Americans into their perception of the "right" category for the last 500 

years. It is this control of identity which must be placed in the hands ofthe rightful owner, the tribal 

sovereign, in order for self-determination to have any practical meaning. Conceptualizing a plan 

to proceed to regain control of the Indian identity by tribal people is the most importzint aspect of 

any plan of Census reform. 

Because control of the legal Indian identity is so ingrained in the American perception, 

regaining that control by Indian people must be done in stages. A beginning process of re

education in concert with implementation would best accomplish the task. The ultimate solution 

to address the dilemma of Indian identity as it relates to the use ofdemographic information using 

census numbers is for each individual sovereign tribal nation to conduct their own census and use 

those statistics to address the needs oftheir communities and to help the federal government in 

meeting their trust responsibility. But while a tribal census should be one of the goals in regaining 
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that identity control, it might be more practical to implement the change in steps due to American 

public perceptions of Indians as a "race". Making a case for a more accurate reflection of Indian 

identity in the U.S. Census should be that first step. With the subsequent re-education of America, 

the practical implementation of a tribal census would be better received with less hostility. 

VIII CONCLUSION 

As long as the United States attempts to define Native Americans to serve its own 

purposes and not that of the sovereign tribal community, the identity ofNative Americans as 

individuals and members of a tribal society will be in j eopardy and self-determination will merely 

be a cornucopia of good ideas lacking cohesive establishment in true sovereignty. Self-

determination includes, at the very minimum, the self-determination of identity of community 

members. 

The United States political establishment is interested in determining the identity ofNative 

Americans to serve its purposes. At the core ofthese purposes is to reduce and/or eliminate the 

responsibility of the federal government to Indian people. That responsibility is already in the 

millions of dollars. By 2050, it is estimated that the Native American population will reach 4.4 

million.' The federal government, given its history of underflinding Indian programs, will not 

possibly want to handletheirresponsibilitytotheeverincreasingnumberofNative Americans. The 

result is that, by using methods of imposing and limiting Native American identity, the federal 

Methodists Seek Definition to Exclude 'Wanna-be 's', INDIAN COUNTRY TODAY, 
January 18, 1999, at A7. 
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government will be able to limit its resource allocations. The new multiple race category may even 

become the method to limit Native American identity by the federal government. This kind of 

imposition of identity is the core of the historic federal assimilationist policy that continues today 

with the reduction of Native Americans from political sovereigns to mere racial minorities. 

Taking back the self-determination of identity by tribes is the one way to truly make self-

determination in all other areas effective and long lasting. The United States Census determining 

the Native American identity forpurposes of allocating funds under the federal trust responsibility 

towards tribal people controls the self-determination destiny of tribes. The federal government has 

already imposed certain identity concepts upon Native People in forms of blood quantum 

requirements for tribal membership. It is ironic that a person of any type of ancestry can be a 

United States citizen, yet only those with a certain amount of "Indian" blood should be tribal citizens 

according to the U.S. 

The imposition of blood quantum takes away the sovereign right of tribal people to 

determine sovereign citizenship. On this same level, the use of the racialized census numbers by 

the United States to determine how much money to give to Native Americans as a political 

population takes away that same sovereign right to determine identity. The "government to 

government" relationship means nothing when the identity of one sovereign is determined by the 

other. Instead of the collaboration where the tribe is merely helping the federal goverrunent 

'""'Many IRA tribal constitutions have blood quantum requirements for membership 
which were encouraged by the federal goverrunent. 
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effectuate its determination of what it thinks the tribe needs, as in the case of the Navajo 

Memorandum ofUnderstanding, the federal government should be offering its input into a wholly 

tribal process that addresses the needs of the tribal community from the tribal perspective. 

The ultimate goal of a tribally conducted census is one of the important ways a tribe can 

take control of their sovereign identity as a nation and people. Given the history of the Unites 

States Census and its inability to address the particularities ofNative Americans as a political class, 

a tribal census is necessary to assert the political relationship that tribes are supposed to have with 

the federal government. Without it, tribal people will continue to be defined by outside forces 

which will control the disposition of tribal rights. But even more, a tribal census empowers the tribe 

to take responsibility for the welfare of the tribe. For Chief Sitting Bull, it is this empowerment that 

means he is personally taking responsibility for his people. It is no other's right to make these 

decisions about identity for the tribe but the tribe itself. 
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