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ABSTRACT 

The criminal justice administration has failed the 

American Indian. Since the usurpation of traditional 

tribal criminal justice management by the local, state, and 

federal criminal justice systems, the impacts of Indian 

crime have become epidemic. 

The American Indian has the highest arrest rates, 

alcohol-related crime, violent-related crime, and 

conviction rates of any group in the United States. 

Indians are 15% less likely to receive deferred sentences, 

and 15% less likely to receive parole. In addition, the 

Indian offender has the highest recidivism rate of any 

ethnic group in the United State. 

This paper discusses the problems of Indians in the 

criminal justice system at the adult and juvenile level. 

As recommendations it stresses the empowering of the Indian 

community, the greater autonomy of tribal courts, the 

concepts of alternative sentencing programs for Indian 

offenders, treatment as justice, and the idea that Indian 

people can take charge of this problem and do a better job 

in addressing their relatives. 

vi 



CHAPTER I 

INTRODUCTION 

The purpose of this paper is to inform the reader 

about the failure of the criminal justice system for the 

American Indian. It is a review of the history of criminal 

justice policy and a discussion of how this policy has 

impacted the Indian justice apparatus, the dilemma the 

Indian offender faces in the system, and some ideas as to 

what can be done about it. To aid in the understanding of 

these issues, I will portray a picture of some of the 

problems of the Indian offender, related factors to the 

causation of Indian crime, and what is currently being done 

to address these concerns. 

This is a policy paper. In it I will attempt to show 

what policy worked, what happened, and what criminal 

justice policy might work more effectively. 

The involvement of the American Indian in crime in the 

United States is in epidemic proportion in relation to the 

general population of the nation. We have the highest 

arrest rates, alcohol-related crime, violent-related crime, 

and highest conviction rates. We are the least likely to 

receive deferred sentence or to be considered for parole. 

In addition, we have the highest recidivism rates of any 

people in this country. 

1 
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This paper is my perceptions of the past and present 

situation of criminal justice and the American Indian. 

These perceptions were gained through first-hand 

experiences in this field during the past ten years. As a 

participant observer, I have had continuous interactions 

with other Indian participants inside and outside prisons. 

This long-term experience has given me insight into the 

problems, needs, and concerns in Indian crime and criminal 

justice. 

Some of the experiences that have contributed to these 

perceptions include the following: 

1. Working as the Native American counselor for the 

North American Indian league which consisted of 200 

incarcerated Indians at Montana State Prison, Deer Lodge. 

2. Serving as a spiritual advisor on a weekly bases 

in nine prisons with the circles of the Native American 

Brotherhood, the Indian prisoners of the Arizona Department 

of Corrections. 

3. Currently working as the Diversion/Intervention 

Program Coordinator for the Tohono O'odham Judiciary in 

developing and managing alternative sentencing programs for 

Indian juvenile offenders. 

As a result of these interactions and observations, I 

have become an advocate of the Indian offender and ex-

offender. That is, I am an advocate of justice and 

treatment as justice. It is this advocacy that keeps me 
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continuously involved as a student of Indian Criminal 

Justice. It is through the eyes of an advocate that I 

write this paper. 



CHAPTER II 

TRADITIONAL TRIBAL JUSTICE 

To understand the dilemma of contemporary criminal 

justice and the American Indian, we must review the 

historical federal policy, its effects on traditional 

tribal justice systems, and its impact on Indian 

practitioners. First, let us look at traditional tribal 

justice, how it worked, whose roles the administration of 

justice involved, the customary consequences, and their 

outcomes. 

Legitimacy and Customary Justice 

Tradition and custom of tribals is what made their 

criminal justice system legitimate. There were clearly 

defined customary codes of behavior enforced by public 

opinion and religious sanctions. Religion was blended into 

all aspects of Indian life. Separation of church and state 

is not an indian concept (Hagen, 1966). 

Indian society operated on an intra-group cooperation 

and an interpersonal avoidance where tribal custom and 

ritual was the universal boundary of the culture (French, 

1982). Social life was an interconnected series of 

relationships with significant others (Yellowthunder, 

1981). Man's rights and privileges never exceeded his 

duties and responsibilities. His responsibilities were 

4 
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shared with others as was his glory. There was a consensus 

opinion on behalf of the whole. Unanimity in criminal 

justice policy was fundamental law (Newell, 1965). As one 

example, the Cherokee channeled vengeance into a set of 

customary rules which imposed duties, defined rights and, 

while privately executed, were publicly obeyed by all 

(Reid, 1970). 

Administration of Traditional Tribal Justice 

Each member of the tribe was important to the group1s 

survival. The administration of tribal criminal justice 

were performed by those given responsibility or born into a 

role. The criminal justice apparatus in some Apache tribes 

was the Council of Patriarchs where leadership and justice 

was administrated at the band level. With the Sioux, 

tribal customs and ritual were maintained at the "tiyospe" 

or family level. The Plains Sioux had a Great Plains 

inter-tribal council called Wicasa Yatapikas, the Supreme 

Sioux Executive Council who determined tribal laws which 

were administrated by the Naca elders of each tribe 

(French, 1982). The "whip bearers" were important members 

of all Plains societies. Other tribals had police or 

warrior societies to administer punishment. In some 

matrilineal societies it was the role of uncles; usually 

never the fathers. 
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The Black Mouths society of the Hidatsas were 

entrusted with police duties of the tribe. They enforced 

the decisions of the older men in council including 

maintaining peace amongst the different villages of 

Hidatsas and Mandans. The Black Mouths of an offender's 

village would enforce justice and ensure reparation to the 

offended village (Washburn, 1975). 

The Seneca tribe allowed the family of a murder victim 

to kill the murderer without fear of retaliation from the 

murderer's family. The murderer could alteratively offer 

his services or possessions to the victim's family. The 

victim's family was expected to accept the restitutive 

gesture and consider the matter closed (Wallace, 1969). 

The Cherokee legal system functioned successfully 

through mutual submission to custom enforced by clans. 

Before 1800, law enforcement among the Cherokees, Choctaws, 

Chickasaws, Creeks and Seminoles consisted of the law of 

revenge which maintained internal peace (Blackburn, 1980). 

Punishment of homicide was a private clan function where 

only the victim and the offender's clan were involved to 

wipe clean the debt owed by the other. The offenders clan 

aided the avengers of blood for if they did not kill his 

relative, they might kill him (Reid, 1970). This restored 

honor to the offender's entire clan (French, 1982). 
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Traditional Disposition 

Tribal judicial systems tried to compensate the victim 

and family with a resolution that could forgive and forget 

where those involved could continue to live in harmony 

(Deloria and Lytle, 1983). Blood money or other 

restitutive alternatives were used by many tribes for 

crimes against persons. 

An example of how a crime against a person, such as 

murder, was settled is in the Southern Cheyenne Tribe. 

When one Cheyenne killed another the tribe banished that 

person from the tribe for an agreed period of time. 

Banishment was the worst form of punishment as it was 

cultural homicide for the offender. To be exiled from 

those who had meaning to the individual was a living death. 

In addition, a member of this hunter society was not exiled 

until a "stench" had been ceremoniously attached to him; 

making it virtually impossible for him to get close to 

game. If the offender survived his period of exile, he 

went through a re-entry ceremony to remove the attached 

stench. Thus, bringing closure to the punitive action and 

allowing the community to continue (Whiteman, 1988). 

In the Northern Cheyenne way, if the offense was 

jumping a buffalo herd before the signal was given, in 

violation of the tribe's hunting rules, that hunter's lodge 

might have been destroyed or his horse shot (Hagen, 1966). 
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Success of Traditional Tribal Justice 

Tribal criminal justice depositions based on custom 

were effective and appropriate. The People did not want to 

be outside of the membership. Anti-social acts were not 

committed consciously (Newell, 1965). Indian religion and 

culture was so infused in tribal life that instances of 

violations against tribal codes were rare. "Vice and crime 

were not as prevalent amongst the savages as amongst the 

civilized people" (National Minority Advisory Counsel on 

Criminal Justice, 1980, P. 82). The relatively low crime 

rate resulted from the cohesiveness and intimacy of tribal 

society (Hagen, 1966) . 

Conflicting Values and Differences 

There were a number of conflicting values and 

differences between the Indian and the dominant society as 

the two had greater interaction in the early 19th century. 

Tribal law was based on kinship while English law was based 

on social contracts, feudal pledges of allegiance. 

Responsibility is individualized within the Western 

perspective, resulting in a situation of a personal 

internalized guilt. Responsibility is shared within the 

traditional Indian perspective, resulting in a 

distribution of guilt, called shame. Therefore, if the 

Indian commits an offense, he not only offends his family 
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but also his tribe. This offender accepts his 

consequences to make good for his family. 

Restitution was a traditional concept in tribal 

society. It was Native cultural reparation. It drew on 

the Good and Evil legends, the good brother—bad brother 

traditional beliefs, the equal balance/harmony values, the 

use of the supernatural as the neutral third party 

mediator. As an example, the Seneca and other tribes used 

the supernatural to hold the unruly in line. Children were 

told stories that if they didn't act a certain way then 

some supernatural being would take action. It was a 

persons responsibility to maintain good to combat the ever 

present evil. 

It was a self-sustaining way of life. Restitution was 

part of a larger network in the educational system. It was 

a way to bring closure to some unfinished business. 

The various tribal criminal justice systems at the end 

of the 18th century were clearly understood, significant, 

relative, and held meaning for the members of the tribe. 

All members were participants. Righteousness was justice. 

It involved them politically, socially, and religiously. 

At this time, crimes against property were limited by 

Indian people. Values of real and personal property were 

not known. The Indian had limited wants and had no desire 

to have more than his fellow man. Tribal culture and that 

of the fledgling Americans would soon clash. Tribal 
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cultures had little thought for worldly possessions and 

would not lift a finger to secure such, while the American 

would stop at nothing to promote his own selfish material 

greed, at the sacrifice of others (Newell, 1965). "Tribal 

practices were to be reformed to make them conform to the 

dominating concepts of private property, individual 

initiative, and Anglo-Saxon jurisprudence" (Washburn, 

1975, p. 271). 

By 1819, it had been observed that the Cherokees had 

"acquired that selfish attachment to property, that love of 

riches, which, though not really intrinsic, have still the 

power to purchase sinister interest and separate the 

condition of men and hence arises that accumulation of laws 

and punishments" (Blackburn, 1980, p. 51). Cherokee law 

enforcement, called Lighthorsemen, increased in number for 

the purpose of protecting property. They used violence as 

a tool of law enforcement. As an example, a Lighthorseman 

cut out the eyes of a relative, who was a habitual thief, 

claiming as long as he could see he would steal. So he cut 

his eyes out to prevent any more thefts. Lashes were also 

used to loosen the tongue (Blackburn, 1980). 



CHAPTER III 

HISTORY OF STATE AND FEDERAL POLICY 

TOWARDS TRIBAL CRIMINAL JUSTICE 

The complex history of tribal relationship with the 

territories, states, and federal government; and the 

policies of criminal jurisdiction involve inherent tribal 

rights, treaties, Acts of'Congress, Supreme Court cases, 

and Constitutional amendments. From that first treaty with 

the Wyandots in 1785 providing for criminal jurisdiction 

interpretation in Indian country to the present, all 

jurisdictional issues depend on three things: the type of 

crimes committed, the race of the suspect and victim, and 

the location of the crime. 

In the Treaty with the Wyandots on January 21, 1785, 

Article V provides: 

If any citizen of the United States, or other persons 

not being Indian, shall attempt to settle on any of 

the lands allotted to the Wyandots and Delaware 

Nations in this treaty, such persons shall forfeit the 

protection of the United States and the Indians may 

punish him as they please (Cohen, 1942, p. 50). 

Other early treaties applying the same provisions are: 

the Treaty with the Cherokees on November 28, 1785, Article 

VII; Treaty with the Choctaw on January 3, 1786, Article 

IV; Treaty with the Cherokee on July 2, 1791, Article VIII; 

11 



Treaty with the Shawnee in 1786, 7 Stat. 26; Treaty with 

the Chickasaw Nation on January 10, 1786, 7 Stat. 24; 

Treaty of January 9, 1789 with the Wyondot, Delaware, 

Ottawa, Chippewa, Pattawattixna, and Sac Nations, 7 Stat. 

28; Treaty of August 7, 1790 with the Creek Nation, 7 Stat. 

35; Treaty of August 3, 1795 with the Wyondots, Delawares, 

Shawanoes, Ottawas, Chippewas, Putawatimes, Miamis, Eel 

River, Weea's, Kickapoos, Piankashaws, and Kaskaskias, 7 

Stat. 49 (Cohen, 1942). 

Under the Act of July 22, 1790, 1 Stat. 137, federal 

jurisdiction was extended over any crime committed by a 

citizen of the United States against the person or property 

of any friendly Indian, in any town, settlement or 

territory belonging to any nation or tribe of Indian 

(Cohen, 1942). President Washington, in his message to 

Congress on October 25, 1791, laid down his "six point 

program" for government relations with Indians that 

included an impartial dispensation of justice toward the 

Indians and a provision for punishing those who infringed 

upon Indian rights, violated treaties, and thus endangered 

the peace of the new nation (Prucha, 1984). 

Congress, acting on President Washington's 

recommendations, wrote into the Intercourse Law of 1796, 

provisions for the restraining crimes by both Indian and 

non-Indian, including the death penalty for anyone 

convicted of going into Indian Country and there murdering 
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an Indian. The Act further provided penalties for robbery, 

larceny, trespass, and murder (Clinton, 1975). "The Act of 

May 19, 1796, contained the first statutory delimitation of 

Indian Country, fixing according to the existing treaties, 

the boundary line between Indian Country and the United 

States" (Cohen, 1942, p. 6). 

The 1802, Indian Trade and Intercourse Act re-enacted 

most of the 1790 Acts provisions and remained the basic 

federal criminal law towards crimes committed on Indian 

lands until Congress revised this scope of federal 

jurisdiction in 1817. 

General Crimes Act of 1817 and 

Pre-constitution Aboriginal Rights 

It was not until 1817 that Congress ordained punishment 

for Indians who committed crimes against whites within the 

Indian Country (Prucha, 1984). 

The General Crimes Act, (18 U.S.C.A., Sec. 1152), also 

referred to as the Interracial Crime Provision or the 

Federal Enclave Statute, provides for federal jurisdiction 

and not state jurisdiction, extending punishment of 

offenses committed in any place within the sole and 

exclusive jurisdiction of the United States, shall extend 

to the Indian country. 

This section shall not extend to offenses committed by 

one Indian against the person or property of another 
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Indian, nor to any Indian committing any offense in 

the Indian country who has been punished by the local 

law of the tribe, or to any case where, by treaty 

stipulations, the exclusive jurisdiction over such 

offenses is or may be secured to the tribes 

respectfully (Getches, 1978, p. 366). 

Section 2 of the Act of March 3, 1817, provided that 

nothing in this Act shall be so construed as to effect any 

treaty now in force between the United States and any 

Indian Nation and within any Indian boundary (Cohen, 1942). 

"The exception of regarding tribal jurisdiction over 

offenses of a domestic tribal natute are important because 

it constituted a recognition of the internal sovereignty of 

the tribe and eventually led to that line of reasoning 

which clearly defined the preconstitutional aboriginal 

rights of self-government" (Deloria and Lytle, 1988, p. 

165). 

The Assimilative Crimes Act, 18 U.S.C.A., Sec. 13, was 

first enacted in 1825 (Act of March 3, 1825, c. 65, Sec. 

3,4, Stat. 115.). The Act incorporates lesser state crimes 

into the federal criminal code and applies those state 

crimes to federal enclaves, including Indian lands within 

the states where no federally crime covering the Act 

exists. The Act did not apply to Indian country until 

July 7, 1898. "The statute was intended to supplement the 

applicable law in federal enclaves where there is no local 
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law. The gap-filling function seems inappropriate when a 

tribe has laws of its own to punish minor crimes" (Getches, 

1978, p. 370). 

The application of the Act to Indian country is 

limited to those interracial crimes covered in section 

1152 of the General Crimes Act of 1817. The federal use 

of state defined crimes is questionable since it permits 

legislatures of states to regulate conduct involving 

Indians within Indian country without the consent of the 

affected tribe (National Indian Justice Center, 1987). 

"This extension and assimilation of state criminal statute 

is another intrusion by the federal government into tribal 

affairs. The state can assume jurisdiction over criminal 

offenses under the Assimilative Crimes Act that have never 

been specifically prohibited by either federal or tribal 

law" (Deloria and Lytle, 1983, p. 174). 

In 1832, a landmark opinion of Chief Justice Marshall, 

in the case of Worcester v. Georgia, clearly established 

the tribes as self-government with the inherent right to 

manage their internal affairs. Marshall said the Cherokee 

Nation was a distinct community, with boundaries accurately 

described, in which the laws of Georgia can have no force. 

"During the 101 years following the Supreme Court's 

decision in Worcester v. Georgia, the right of Indian self-

government was tested in ten major cases" (Cohen, 1940, p. 

150) . 
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The Act of June 30, 1834, Ch CLXI, 4 Stat., 729. Sec. 

25, incorporates the language of the 1817 Act, omitting the 

section preserving the jurisdictional patterns established 

by prior treaties. The Act of March 27, 1854, c. 26, Sec. 

3, 10 Stat. 270, establishes penalties for whites who burn 

buildings in Indian country. It criminalized assaults by 

whites against Indians or by Indians against whites (Cohen, 

1940). 

Indian Reservation Police 

The Indian reservation police force became popular 

starting with the Pawnee in 1869 and with the Navajo in 

1869. The man credited with establishing the reservation 

police force was John P. Clum. Clum, a 24 year old 

civilian, became agent of the San Carlos Apache 

Reservation in 1874. Clum organized an Indian reservation 

police force which incarcerated nearly 5,000 Apache 

including Chiricahua and Ojo Caliente Apache as well as 

leaders, Geronimo and Victorio (French, 1982). 

By 1871, the Board of Indian Commissioners saw a 

serious detriment to Indians by their not being brought 

under domination of law regarding crimes committed against 

each other. They stated, "We owe it to them and to 

ourselves, to teach them the majesty of civilized law and 

to extend to them its protection against the lawless among 

themselves" (Prucha, 1984, p. 677).The Board believed that 



17 

the laws which were good enough for all other kindred were 

good enough for Indians. 

The Act of February 18, 1875, 18 Stat. 318; U.S.C., 

Sec. 1152, reinforces earlier precedents of the same 

language. Section 2145 of the Act speaks to crimes and 

punishments for the general laws of the United States 

extending to Indian country. Section 2146 states that the 

preceding section [2145] "shall not be construed to extend 

to crimes committed by one Indian against the person and 

property of another, nor to any Indian committing any 

offense in the Indian country who has been punished by the 

local law of the tribe, or any case where by treaty 

stipulations the exclusive jurisdiction over such offenses 

is or may be secured to the Indian tribes respectively " 

(Getches, 1978, p. 360). 

John Clum also developed a trial court where police 

prosecuted their own cases and band leaders served as 

judges. Clum's success led Indian Commissioner, Ezra A. 

Hoyt, to recommend to Congress, in 1877, general adoption 

of an Indian police force. Congress authorized pay for 430 

privates and 50 officers in 1878 and raised the number to 

800 privates and 100 officers in 1879 (Prucha, 1975). The 

police were agents of acculturation, a counter influence to 

the traditional chiefs. When out of uniform they were 

expected to wear white man's attire, cut their hair, 

practice monogamy, and take allotments. Their duties 
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included the determination of whether a fellow tribesman 

was working hard enough to receive the merit sugar, coffee, 

and tobacco rations. Within six years, police forces had 

been established at forty-eight of the sixty agencies 

(Hagen, 1961). 

In 1881, a Rosebud chief, Spotted Tail, stole another 

man's wife. Sioux tradition warranted his death as just 

punishment. Crow Dog murdered Spotted Tail. Traditional 

tribal justice required Crow Dog to pay blood money to 

Spotted Tail's survivors, which he did (French, 1982). The 

First Judicial Court of Deadwood, South Dakota, took it 

upon themselves to adjudicate Crow Dog in moral opposition 

to tribal criminal custom. Crow Dog was found guilty and 

sentenced to hang. A writ of habeas corpus was filed with 

the Supreme Court to allow tribal justice to prevail. The 

Supreme Court asserted, in 1883, that the district court 

tried Crow Dog not by his peers nor by the customs of his 

people, nor the law of their land. He was tried instead by 

superiors of a different race, according to the law of a 

social state of which they have an imperfect conception, 

and which is opposed to the traditions of their history, to 

the habits of their lives, to the strongest prejudices of 

their savage nature; one which measures the red man's 

revenge by the maxims of the white man's morality (Ex Parte 

Crow Dog, 1883, p. 571). Traditional punishments such as 

paying restitution to the victim's relatives or a right to 
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revenge were too strange to be accepted as whites began 

living closer to the Indians. Only a certain or familiar 

penalty would do (Getches, 1978). 

The sovereign powers of a tribe over their criminal 

justice affairs were reaffirmed by the important case of Ex 

Parte Crow Dog, 109 U. V. 556, 558-59 (1883). It was held 

that the First District Court of Dakota was without 

jurisdiction to find or try the conviction and sentence 

were void, and that his imprisonment was illegal. 

Court of Indian Offenses 

In the meantime, Secretary of the Interior, Henry M. 

Teller, requested the Commissioner of Indian Affairs, Hiram 

Price, to formulate a plan to assign three top police 

officers of each police force, the duty of judge of a Court 

of Indian Offenses. Teller's Annual Report of November 1, 

1883, stated that if it is the purpose of the government to 

civilize the Indian, then they must be compelled to desist 

from savage rites and heathenish customs (French, 1982). 

The courts were the means used to suppress Indian 

dancing, polygamy, and influences of medicine men. Indian 

customs and religious practices such as the sundance, 

medicine men, and distribution of property owned by a 

person on his death were outlawed (Getches, 1978). Tribal 

police, on the orders from the courts, would issue rations, 

aid in the truancy problem by bringing children to school, 
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and make arrests for polygamy. It was questionable whether 

the courts and their guidelines of "federal code of 

regulation" were not simply instruments of cultural 

oppression since some of the offenses that were tried in 

courts had more to do with suppressing religious dance and 

certain kinds of ceremonies than keeping law and order 

(Deloria and Lytle, 1983). 

The Secretary of the Interior authorized creation of 

the Court of Indian Offenses, in 1883, to replace tribal 

forms of justice. The purpose was to civilize and educate 

the Indian tribes. Indian judges were controlled by 

federal agents. Congress approved by funding the courts in 

1888 (National Indian Justice Center, 1978). 

Seven Maior Crimes Act of 1885 

In reaction to the outcome of Ex Parte Crow Dog and 

pressure from special interest groups, the House of 

Representatives voted an amendment to the Indian 

Appropriations Act of March 3, 1885, to expand federal 

criminal jurisdiction to intra-Indian crimes committed on 

Indian lands (Clinton, 1975). Representative Byron M. 

McCutcheon (R-Michigan) introduced what became the Major 

Crimes Act as amendment to the Appropriations Bill of 

1885. McCutcheon stated, 

I do not believe we shall ever succeed in civilizing 

the Indian race until we teach them regard for the law 



and show them that they are not only responsible to 

the law but amenable to its penalties (Report of the 

United States Commission on Civil Rights, 1881, p. 

140) . 

The Seven Major Crimes Act included crimes of murder, 

manslaughter, rape, assault with intent to kill, arson, 

burglary, larceny. It divested Indian tribes of their 

jurisdiction over these offenses within Indian country. 

Today there are fourteen major felonies which apply and the 

act now reads: 

Any Indian who commits against the person or property 

of another Indian or other person any of the following 

offenses, namely murder, manslaughter, kidnapping, 

rape, carnal knowledge of any female, not his wife, 

who has not attained the age of sixteen years, assault 

with the intent to commit rape, incest, assault with 

the intent to commit murder, assault with a dangerous 

weapon, assault resulting in serious bodily injury, 

arson, burglary, robbery, and larceny within the 

Indian country, shall be subject to the same laws and 

penalties as all other persons committing any of the 

above offenses, within the exclusive jurisdiction of 

the United States (Deloria and Lytle, 1983, p. 170). 

"The passage of this Act, coupled with a new aggressive 

attitude on the part of Indian agents assigned to them 
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quickly eroded the social cement that tribal custom had 

provided to tribal societies" (Deloria and Lytle, 1984, 

p. 4) . 

The clarification of the power of a federal court, 

under the Seven Major Crimes Act, came soon in the May 10, 

1886, Supreme Court decision of United States v. Kagma (118 

U.S. 375). The case explained that the government of the 

United States had full power to govern the Indians as its 

own subjects, if it sees fit; that nothing in the tribal 

relation or in any previous recognition of it by the United 

States cuts down the legislative power; that this is not 

merely in the territories, but on reservation within the 

states (Prucha, 1984). 

In Kagma, two Indians were indicted for the murder of 

another Indian on the Hoopa Valley Reservation in 

California. The Court reasoned that Indian tribes were 

"wards" of the United States and that their communities 

were dependent on the federal government for protection. 

There was a "guardianship" obligation (Deloria and Lytle, 

1983). 

Another significant Supreme Court ruling was in 1895, 

in Talton v. Mayes, 163. U.S. 376. The court acknowledged 

the powers of tribal local self-government, as exercised by 

Indians, existed prior to the Constitution. Hence, Indians 

have the power to define their own offenses and prosecute 

those who violate tribal laws without complying with the 
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dictates of the U. S. Constitution (Deloria and Lytle, 

1983). The 1890 Act establishing the Territory of Oklahoma 

provided that the Indian nations in the Indian Territory 

would retain exclusive jurisdiction over crimes committed 

by tribal members in Indian country, making this crime not 

a federal offense. 

Powers vested in a tribe are not delegated powers by 

Congress but are inherent powers which have never been 

extinguished. The Supreme Court argued that the crime of 

murder committed by one Cherokee Indian against the person 

of another within the jurisdiction of another was an 

offense against the local laws of the Cherokee nation and 

not the United States. 

Justice White, in his opinion, concluded that the 

powers of local self-government enjoyed by the Cherokee 

Nation existed prior to the Constitution. They were not 

effected by the Fifth Amendment which had for its sole 

object, to control the powers conferred by the Constitution 

on the National government (Talton v. Mayes, 163 U.S. 376). 

There still exists a conflict in definition as to the 

preconstitutional aboriginal rights of self-government and 

the tribal right to punish crimes relying on tribal customs 

and traditions. 

For the next 35 years, traditional Indian criminal 

justice policy was further eroded by the suppression of 

custom, forced public school education, selling of Indian 
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land, the growing population of non-Indians around Indian 

reservations, the increase of off-reservation Indian crime, 

and a federal government policy of cultural accommodation 

toward Indians. 

The Indian Reorganization Act of 1934 

The Solicitor of the Interior Department summed up the 

powers of an Indian tribe in the administration of law in 

1934, in the following terms: 

So long as the complete and independent sovereignty of 

in Indian tribe was recognized, its criminal 

jurisdiction, no less than its civil jurisdiction, was 

that of a sovereign power. It might punish aliens 

within its jurisdiction according to its own laws and 

custom except where it has been expressly limited by 

acts of a superior government (Cohen, 1940, p. 154). 

Congress, on June 18, 1934, passed the Indian 

Reorganization Act permitting tribes to adopt written 

constitutions for self-government. Model constitutions, 

prepared by the Interior department, gave tribal councils 

power to create tribal courts to replace the Courts of 

Indian Offenses. Model codes for the courts were adopted 

and Indian judges were appointed by the Bureau of Indian 

Affairs. The court's jurisdiction was limited to minor 

offenses committed by Indians, limiting sentencing power of 

tribal courts to imposing six month imprisonment for any 
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one offense. The model codes did not include authority to 

prosecute Major Crimes or offenses by non-Indians. Tribal 

council's authority over criminal justice was subject to 

Interior Department approval (National Indian Justice 

Center, 1987). 

In 1934, there were no federal laws to deal with 

simple assault committed by one Indian against another on 

an Indian reservation, or with adultery, seduction, bigamy, 

kidnapping, receiving stolen goods, obtaining money under 

false pretenses, embezzlement, blackmail, libel, forgery, 

fraud, trespass, bribery, killing of another's livestock, 

setting fire to grass or timber, pollution of water 

supplies, or disorderly conduct. In the absence of federal 

legislation, the domestic relations of members of an Indian 

tribe were subject to the unwritten or written laws of the 

tribe. The number of offenses specified in tribal codes 

was then 40-50, whereas state penal codes consisted of 800-

2,000 offenses (Cohen, 1940). 

For the next twenty years, Indian population grew. 

Rates of Indian crime were continuously increasing. 

Prohibition of Indian drinking ended in 1953, but most 

Indian reservations remained dry. Indian crime increased 

dramatically. The Supreme Court held that reservations 

were wholly separate from the states and hence immune from 

state legislation and judicial intrusion (Worcester v. 



Georgia, 31 U.S. (6 Pet.) 515, 1832). 

principle has been undermined. 
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Over the years this 

Public Law 280 

In 1953, Public Law 280 was passed. The intent was a 

compromise between total state jurisdiction over tribes and 

the federal protectorate relationship subject only to 

federal or tribal jurisdiction (Goldberg, 1975). The 

Indian tribes in the states of Alaska, California, 

Minnesota, Nebraska, Oregon, and Wisconsin surrendered 

civil and criminal jurisdiction over reservation Indians. 

Tribes were immediately lacking flexibility to condition 

their jurisdiction on Indian consent (Getches, 1978). 

"Some states in a PL 280 relation with tribes refused to 

provide decent law and order, Nebraska case in point" 

(Deloria and Lytle, 1984, p. 207). 

Robert N. Clinton (1981), in his article, "State Power 

Over Indian Reservations: A Critical Comment on Burger 

Court Doctrine," states, "the Supreme Court has embarked on 

an uncharted course of enlarging the scope of state 

jurisdiction in Indian country in the absence of 

congressional statutes. That the Burger Court's approach 

has been to maximize the reach of state authority on Indian 

country while simultaneously retaining a very limited self-

governing tribal enclave" (p. 434). Recent cases have 

ignored the intent of the Indian commerce clause and 
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authorized state jurisdiction over non-Indians and even 

some state power over Indians in Indian country. It has 

since been established that Congress can repeal PL 280 at 

will and return jurisdiction to itself. 

The Indian Bill of Rights 

By justification that the preservation of tribal 

rights and custom seemed to conflict, in some areas, with 

the constitutional rights of individual Indians as American 

citizens, Congress passed the Indian Civil Rights Act of 

1968. The Act amended Public Law 280 to require tribal 

consent after 1968 before states may assume jurisdiction 

over Indians in Indian country. Congress reaffirmed tribal 

powers of self-government including the tribes authority to 

establish court systems for administering justice. 

The Indian Civil Rights Act permits federal courts to 

review decisions of tribal governments and tribal courts. 

The Indian Bill of Rights requires that tribal courts now 

extend to criminal defendants many of the basic due process 

rights of the U. S. Constitution. Section Seven of the Act 

limits the sentencing power of tribal courts to six months 

in jail and/or a five hundred dollar fine upon conviction 

for any one offense (National Indian Justice Center, 1987). 

All the laws and procedures must conform to the value 

system and constitutional framework of the United States. 

The Act favors individual rights to the detriment of tribal 
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sovereignty and it robs the tribal justice system of 

necessary flexibility in deterring crime (National Minority 

Advisory Council on Criminal Justice, 1980). Tribes 

complained that the Indian Civil Rights Act interfered with 

the fair and effective manner of governing their internal 

and local affairs and was an encroachment on their powers 

of self-government which the United States is supposed to 

protect. 

The Indian Law Enforcement Act of 1975 was initiated 

for the purpose of improving law enforcement and 

determination of civil and criminal jurisdiction and law in 

Indian country. James Abourezk said "that judicial 

problems of increasing severity and magnitude in Indian 

country in 1975 have demonstrated that subjecting Indians 

and Indian country to state or federal civil and criminal 

jurisdiction and law without regard to the unique 

cultural, political, geographic, and social factors of each 

Indian tribe and reservation is unjust and unworkable" 

(French, 1983, p. 11). 

There continues to be a number of significant court 

cases having impact on tribal autonomy of justice that 

should be mentioned here. Several of them are as follows: 

Oliphant v. Sucruamish Indian Tribe. 435 U.S. 191 

(1978). The Supreme Court ruled that the Suquamish 

tribal court did not have criminal jurisdiction to try 

and to punish non-Indians. 
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United States v. Wheeler. 435 U.S. 313 (1978). 

Sixteen days after Oliphant the court held that the 

Indian tribes cannot try non-members in tribal 

courts. 

Duro v. Reina. (9th Cir. July 9, 1987). The Ninth 

Circuit vacates the writ of habeas corpus and the writ 

to prohibition and rules that extending tribal 

criminal jurisdiction to non-member Indians who have 

significant contact with the reservation does not 

amount to a racial classification. 

An important decision by the Assistant Secretary of 

Indian Affairs, involving tribal sovereignty was rendered 

March 21, 1984. "Because of the inadeguacy of prosecutions 

of major crimes in federal courts and the support of 

various important policy considerations, the Washington 

office has made decision to permit the approval of tribal 

ordinances asserting concurrent jurisdiction over offenses 

listed in the Major Crimes Act" (National Indian Justice 

Center, 1987, p. 18). 

Another important move in legal interpretation 

involving Indians is that of the Section 4217 of the Anti-

Drug Abuse Act of 1986, PL 99-570, Title IV, Subtitle C, 

Part V. The Act amends the general penalties provision of 

the Indian Civil Rights Act without any limitation as to 

the types of crimes covered. Paragraph (7) of Section 202 

of the Act of April 11, 1969 (U.S.C. 1302) is amended by 
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striking out "for a term of six months and a fine of $5,000 

or both" (National Indian Justice Center, 1987, p. 232). 

The provision is not limited to drug related crimes. 

Both of these last pieces of legislation enhance 

tribal authority over their own judicial problems. Tribal 

courts, gaining broader mobility in disposition 

opportunity, can more effectively address punitive and 

corrective measures of their offenders. The 1984 

authorization for the concurrent jurisdiction of the tribes 

with respect to the prosecution of major crimes, not only 

retrieves some of the inherent rights eroded from the 

tribes over the last 105 years, but can be reinforced by 

the amendment to the Civil Rights Act and penalty 

limitations. Broader discretion of tribal courts can be a 

building tool to repair the damage from state and federal 

criminal policy implementation. Tribes are now in a better 

position to manage and take charge of the dilemma Indian 

people are in as result of their criminality and its 

related factors. 

Indian Religion in Prison 

In the early 1970s, there was a movement on behalf of 

incarcerated Indians to practice their religion while in 

prison, have access to outside spiritual advisors, and to 

participate in sacred pipe ceremonies. These religious 

concepts were foreign to prison administrators and 



therefore were denied. Indian inmates began the long trail 

of litigation in challenging conditions and policies of 

state and federal prisons, parole boards, and local county 

jails. Most of these cases involve class action by Indian 

inmates claiming racial and religious discrimination 

against their rights of freedom of expression and freedom 

of religion. 

The first case in a state prison successfully 

litigated on the aspect of Indian religious practices was 

Indian Inmates of Nebraska Penitentiary v. Vitek. No. 72-L-

156, (D. Neb. Order of October 31, 1974). A comprehensive 

decree was obtained at the Nebraska Penitentiary which 

provided for access to Indian Religion including a sweat 

lodge and medicine men. 

Federal Indian inmates resolved their first case for 

access to outside spiritual advisors by decent order of 

February 24, 1974, in Calf Looking v. Richardson. No. 1591-

73. Bearibs v. Grossman. No. 77-3895 RJK (G) C.D. 

California, filed October 25, 1977, affirmed, is another 

case against the Federal Bureau of Prisons on behalf of 

Indian inmates who were seeking access to an Indian sweat 

lodge for religious purposes. 

In 1978, Battle v. Anderson. 456 F. Supp. 719 (E.D. 

Oklahoma) prison officials were ordered to afford Native 

prisoners with the same opportunities to exercise their 

religion and culture as afforded other inmates. Other 
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inmates are provided fundamental religious practices such 

as Catholicism, Protestant, Baptist, Methodist, 

Episcopalian faiths. Approved religious articles, 

facilities, and spiritual guidance for these faiths 

include: priests, ministers, chaplains, chapels, churches, 

bibles, rosary beads, and the partaking of the religious 

sacraments associated with these religions. 

In Arizona, Indian inmates successfully resolved their 

petition for the right to practice their religion. This 

was accomplished informally in a sensitive cooperation 

with the State Department of Corrections. To date there 

are 24 sweat lodges in Arizona's state correctional 

facilities and an outside sub-contract which provides 

volunteer spiritual advisors, pipe ceremonies, and 

materials to operate the sweat lodge ceremonies. 

Recently, Native American inmates brought action 

against the Nebraska State Department of Corrections and 

prison officials for failure to comply with the prior 

consent decree and for allegedly imposing restrictions on 

religious expression in violation of the First Amendment. 

The district court held that the Department's practice of 

providing only one official medicine man unconstitutionally 

infringed on inmates' religious beliefs where an inmate 

held contrary beliefs Indian Images of Nebraska 

Penitentiary v. Gunter. 660 F. Supp. 394 (D. Neb., 1987). 
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The issue of Indian religious practices has not been 

resolved in all state institutions. Indian inmates are 

still being forced into adverse action for relief to their 

inherent right of religious expression. Indian inmates 

incarcerated at the Utah State Prison brought class action 

against the Director of Corrections, Superintendent and 

Wardens of the Utah system to restrain defendants from 

denying them their right to exercise their native Indian 

religion, access to the sweat lodge, sacred pipe, spiritual 

advisors, and sacred tobacco for religious purposes. 

Indian plaintiffs claim this violates the rights secured by 

the First and Fourteenth Amendments to the United States 

Constitution and 42 U.S.C. S 1996 Indian Inmates v. Utah 

State Corrections. (1987). This case was denied at the 

district court and now is in the circuit court. 

I have selected only a few of over fifty cases at the 

state and federal level since 1973 that have challenged 

aspects of Indian religion in prison. Other related Indian 

religion issues involve the right of Indian inmates to wear 

their hair in traditional fashion, the wearing of 

headbands, medicine pouches, chokers, medallions, and the 

eating of traditional foods. Religious paraphernalia 

issues challenged have involved the right to possess eagle 

feathers, sacred drums, cedar, sweetgrass, sage, and 

traditional tobaccos. Having to fight for these religious 

articles through legal action has not improved the 
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relations between Indian inmates and prison administrators. 

It is felt by Indian inmates that if they are to be denied 

these practices then other inmates should also be denied 

their religious access to chapels, chaplains, bibles, and 

sacraments. 



CHAPTER IV 

CRIMINAL JUSTICE SYSTEMS AND 

THE ADULT OFFENDER 

Native American contemporary activity in crime is so 

disproportionate in relation to the general population of 

the United States that something is obviously wrong. The 

impact of contemporary Indian criminality is not just at a 

disparity, it is in an epidemic proportion. The related 

factors to Indian crime are unaddressed and growing at a 

steady rate. 

To point the finger at the historical local, state, 

and federal policy towards Indians and criminal justice, I 

think would not be conclusive. I'm sure that the character 

of the Indian person was of equal significance. We should 

be able to look in history to find what could be and could 

have been done differently. As well, we should be able to 

look at the related factors in relationship to the Indian 

personality in crime and know what to do rehabilitatively. 

These areas are untouched. Qualitatively unresearched and 

quantitatively misconstrued. 

The National Crime Statistics and other Indian crime 

data are a distortion in themselves. An example, the 

F.B.I. Uniform Crime Reports do not include the total 

35 
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Indian crime rates. In 1987, the Uniform Crime Reports 

showed the Indian juvenile homicide crime figure as three 

nationally for that year. There were three juvenile 

homicides committed on one Arizona reservation alone that 

year which illustrates that the National crime data is not 

accurate. There are no comprehensive data available on 

Indian crime anywhere. Usually, including the Uniform 

Crime Reports, Indians are thrown into the "other" category 

for nearly all data. The Bureau of Indian Affairs collects 

crime data from Federal Indian reservations. They have 

been making little effort for the last four years to make 

available an analysis of their collection. Why is the 

Indian offenders' data so difficult to collect? The full 

picture of Indian crime cannot be appropriately addressed 

without the data to help take action. 

In review of the literature on Indian crime, I find 

many other distorted facts presented to the reader. As an 

example, the Native American Rights Fund in 1978 show that 

the incarcerated Indian in Montana State Prison was 33.3 

percent of the total prison population (National Minority 

Advisory Council, 1980, p. 86). It has never been that 

high. As an employee there for a period of time, I know 

the rate stays at 23-25 percent Indian prisoner. On the 

other hand, the figures that Montana State Prison puts out 

are excessively low at 17.4 percent (Camp and Camp, 1988). 



My guess would be that the Native American Rights Fund got 

their high figure from the Indian inmates and the Camps' 

study collected their low figure from the Montana State 

Prison officials. 

The Criminal Justice Institute's Corrections Yearbook 

(1988) indicates that the average percent of Indian state 

and federal inmates is 2.9 percent of a total 600,250 

national•incarcerates. That would be 17,407 Indian 

inmates. This is not possible. There have never been more 

than 9,000 Indians incarcerated in the United States. The 

Arizona Department of Corrections is another institution 

that provided misleading information on Indian crime. In 

1988, they indicate there are 420 Indians in the Arizona 

prison system when in fact there are 530 (Camp and Camp, 

1988). 

Very little research has been done or written on 

Indian crime. As a result it makes it necessary to quote 

articles as old as 1938. Not much new has been written 

since that time. There has never been any conclusive 

research findings on the causes of Indian crime. Social 

issues can be explained in terms of cause and effect. 

Causation are those events that precede and result in the 

occurrence of the second event or effect. No one has ever 

concentrated research specifically on Indian causation of 
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crime. There is no reliable research on this area because 

there are no Indian criminologists on Indians in the 

academic discipline of criminal justice. There is not one 

criminal justice theory in use within mainstream society 

that can be applied to Indian people. 

Arrest Rates 

Native American have the highest arrest rate in crime 

of any ethnic group in the United State per 100,000 

population. This rate is three times that of blacks and 

ten times that of whites (Stewart, 1964). The Indian 

arrest rate for alcohol related crime is eight times that 

of blacks and twenty times greater than white (Reasons, 

1972). The major crime rate is 50 percent higher on 

reservations than in rural America (National Minority 

Advisory Counsel on Criminal Justice, 1980). In 1977, 80% 

of all cases before the bench in Rapid City, South Dakota, 

involved Indian people. 

Charles Reason's (1972) longitudinal study computes 

the arrest rates by race for the years—1950 through 1969 

based on statistics from the Uniform Crime Reports. (See 

Figure 1.) 
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FIGURE 1 

ARREST RATES BY RACE. 1950-19681 

Year White Black Indian Chinese Jaoanese 

1950 572 1.957 3,492 925 261 

1953 1,261 4,579 15,278 447 132 

1956 1,381 6,034 19,311 259 105 

1959 1,730 7,507 26,931 1,633 2,752 

1962 2,638 10,512 30,647 1,298 987 

1965 2,860 11,225 34,785 808 895 

1968 3,271 12,256 36,584 1,041 1,261 

Stewart's study (1968) reflects urban-rural 

population and arrest rates by race, in the year 1960. 

Stewart utilizes the U. S. Census Statistical Abstracts, 

1960, to show racial population size. It shows that for 

the nation as a whole the rate of Indian criminality is 

nearly seven times that of the national average. (See 

Figure 2.) 

^ates are computed from 100,000 population, 14 years 
old and older for each race. Taken from the United States 
Census of Population, 1950 and 1960. Using the FBI Uniform 
Crime Reports 1950-1968 (Reasons, 1972, p. 321). 
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FIGURE 2 

TOTAL NUMBER OF ARRESTS—BY RACE 

PER 100.000 POPULATION - I9602 

Total 
Arrests 

Alcohol 
Related 

Number of 
Arrests Other 

Total Population 2,157 936 43 1,221 

White 1,855 770 47 877 

Black 5,900 1,954 33 3,954 

Indian 15,123 11,441 76 3,682 

Oriental 1,111 272 24 839 

Another study shows that in the United States in 1974, 

whites comprised 70.3% of those arrested, blacks 26,7%, and 

Indians 1.5%. Based on population statistics used, Indians 

constitute .616% of the U. S. Population and black 1.1%. 

Proportionately, 6.92% of all blacks were arrested, 11.36% 

of all Indians, and fewer than 3% of all whites (Randall 

and Randall, 1978). 

* TOTAL POPULATION - 1960 

Total Urban Rural 

Total 179,323,000 125,269,000 54,054,000 
White 158,832,000 110,428,000 48,403,000 
Black 18,873,000 13,808,000 5,064,000 
Indian 524,000 146,000 378,000 
Oriental 702,000 608,000 94,000 
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The 1984 Uniform Crime Reports show arrest 

distribution for 19 year old Indians and older as 1.1% of 

the total 7,356,290 arrests. This computes to 77,904 

Indian arrests (Uniform Crime Reports, 1984). 

In 1970, Indians were about 1% of the population in 

Phoenix, Arizona, but accounted for almost 20% of the total 

arrests by the Phoenix police (Eggleston, 1976). 

In another city in Arizona, the Flagstaff police 

department reported that in 1974, the total number of 

Indians arrested was 300 more than the local resident 

Indian population (National Minority Advisory Council on 

Criminal Justice, 1980). 

Alcohol Related Crime 

The Indian drinking problem is not new and the effects 

of alcohol on our relatives is well-known. Thirty-five 

percent of American Indians abuse alcohol, three times the 

national average. Indian male drinkers outnumber Indian 

female drinkers three to one. Female Indian drinking is 

equal to the male Anglo rate. Indian children have four 

times the risk of becoming an alcoholic if their parents 

are alcoholic. The alcoholism death rate of Indians is 

seven times that of the national average (Edwards, 1987). 

Perhaps the strongest correlate related to Indian 

crime is alcohol. Alcohol is a factor in about 90% of all 
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Indian homicides. "The rate of other alcohol-related 

offenses such as public drunkenness is eight times that of 

blacks and Hispanics and over twenty times that of whites" 

(French and Hornbuckle, 1983, p. 166). Drunkenness alone 

accounted for 71% of all Indian arrests in I960, and Indian 

alcohol-related crimes were twelve times greater than the 

national average and five times that of blacks (Stewart, 

1964). In Phoenix, Arizona, in 1971 drunkenness accounted 

for 87% of Indian arrests—5,060 out of a total of 5,793 

Indian arrests (Eggleston, 1976). 

In a study of rural and urban conflict with the law 

during the 1970s, Jensen, Stauss, and Harris (1977) found 

that according to race in alcohol-related offenses, arrest 

rates for Indians were seven to twenty-two times greater 

than the arrest rate for blacks or whites. (See Figure 3.) 

FIGURE 3 

ALCOHOL-RELATED ARREST RATES - RURAL/URBAN 

Race Urban Arrests Rural Arrests 

Indian 21,069 2,131 

Black 1,867 269 

White 337 314 
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The federal policy of enforced selective prohibition 

can now be challenged if we step back and look at the 

increased rates of Indian alcohol-related crime. The 

General Intercourse Act of 1832 prohibited the sale or use 

of alcohol by Indians for over 120 years (1832-1953), 

preventing Indians from developing acceptable drinking 

norms (French and Hornbuckle, 1983). It is interesting 

when we look at Reason's (1972) Arrest Rates for Drinking-

Related Offenses, by race. (See Figure 4.) 

FIGURE 4 

1950 - 1968 ARREST RATES— BY RACE 

FOR DRINKING--RELATED OFFENSES 

Year White Black Indian Chinese Jaoanese 

1950 193 391 1,953 53 3 

1953 682 1,631 11,888 151 67 

1956 720 2,179 16,132 74 54 

1959 871 2,405 22,200 415 380 

1962 1,229 3,678 23,599 293 217 

1965 1,229 3,539 27,143 134 189 

1968 1,263 3,054 27,407 216 220 

3Rates are computed for 100,000 population 14 years 
and older for each race, taken from the U. S. Census 1950 
and 1960 and the Uniform Crime Reports 1950-1968. 
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The arrest rates for drinking-related offenses for 

Indians drastically jumped in 1953, the year Indian 

drinking prohibition ended. When it was replaced, Indians 

could drink legally off-reservation but tribes were given 

the right to regulate their own reservations. "From 1953 

to 1975, most reservations (69%) retained prohibition" 

(May, 1982, p. 236). May's 1976 study, Alcohol 

Legalization and Native Americans, tracked Indian arrest 

rates on "wet" reservations as compared to the "dry" 

reservations in Wyoming and Montana. Arrest rates for all 

offenses were significantly lower on the wet reservation. 

"In towns adjacent to the wet reservations, Indian arrest 

rates were low while in towns bordering dry-reservations 

Indian arrest rates were enormous and a constant problem" 

(p. 232). 

This shows that on the reservation where there is no 

prohibition of alcohol and in their bordering towns, 

alcohol is a less problem than those reservations that 

prohibit alcohol. Perhaps those tribes whose reservations 

are wet have also been provided the experience of 

developing a more responsible drinking pattern. Those dry 

reservations are not afforded the same opportunity because 

it is illegal and they must drink under cover. 
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Stewart's 1960 study found that Indian rate of arrests 

for alcohol-related crimes differed between urban and 

rural. Urban rate was 38 times the rural rate per 100,000 

population. Also, he found that the urban rate of Indian 

arrests for alcohol-related offenses is about 37 times as 

great as the white rate of alcohol-related crimes and 

fifteen times greater than the comparable rate for blacks 

(Stewart, 1964). This indicates that Indians have their 

highest alcohol-related arrests in urban areas and that 

frequency is considerably higher than for either blacks or 

whites. 

In 1978, the Native American Rights Fund found, in 

their addressing the Indian offender problem, that 80% of 

Indian prisoners are incarcerated for alcohol-related 

offenses (National Minority Advisory Counsel on Criminal 

Justice, 1980). In Arizona, alcohol is related in 87% of 

all Indian convictions. 

Indian motor vehicle death rate is 50-60% alcohol-

related which is 4.4 times more frequent than for others. 

Death from accidents is 15-50% alcohol-related or three 

times the national average, according to the Public Health 

Service in 1978 (May, 1982). 

Because of the high rate of Indian alcohol-related 

offenders incarcerated within our tribal jails, local 

jails, state prison system, and the federal penitentiary, 
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it would make sense that a good location for an effective 

Indian drug and alcohol intervention and prevention 

educational program would be in these institutions where 

the people are a captive audience. This issue will be 

addressed further in policy recommendation in the 

conclusions. 

Sentencing Disparity 

Another area of disparity is in sentencing. Indians 

are less likely to be provided alternatives to commitment 

than white offenders. Hall and Simkus (1975) studied white 

and American Indian incarcerates in Montana State Prison. 

They found that Indians were less likely to receive 

deferred sentences (12.7% to 24.4%) and they were more 

likely to receive a partially suspended sentence (4.2% to 

2.6%). Indians were more likely to receive sentences of 

full commitment (76.1% to 59.4%). 

In another study in Minneapolis, it was shown that 

"American Indians convicted of criminal misdemeanors in 

that city were more than twice as likely to serve jail 

sentences than convicted whites" (National Minority 

Advisory Council on Criminal Justice, 1980, p. 92). There 

is possible discrimination because of a different treatment 

of offenders before the court. 



The high percentage of Indian guilty pleas is an 

indicator of plea bargaining. An informal survey of Indian 

offenders at the South Dakota Penitentiary found that 90% 

of Indian prisoners pleaded guilty (National Minority 

Advisory Council on Criminal Justice, 1980). Indian 

defendants will plea bargain or plead guilty rather than 

take chances in full due process of the court. 

In another informal survey of Indian offenders 

information collected found that 75% to 90% of Indian 

prisoners in the Sioux Falls prison had court appointed 

lawyers. In general, Indian people do not have the money 

for retaining of private attorneys. 

Violent Related Crime 

A serious area of concern is the high rate of Indian 

violent-related crime. (Violent crimes are assault, 

aggravated assault, murder, robbery, and rape). "Indians 

have the highest violent crime rate of all racial groups in 

the United States" (French, 1984, p. 206). According to 

the Report on Crime and the Administration of Justice in 

the Minority Community (1975), the violent crime rate of 

Indians is eight times that of rural America. Murder is 

three times the rural rate and Indian assault is nine times 

as high (National Minority Council, 1980, p. 86). 
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The Jensen, Stauss, and Harris (1979) study of crime, 

delinquency, and the American Indian in Arizona showed a 

very high rate of Indian violent-related offenses. (See 

Figure 5.) 

FIGURE 5 

CONFLICT WITH THE LAW BY RACE 

URBAN/RURAL JURISDICTION 

Offense Race Urban Arrest Rate Rural Arrest Rate 

Indian 606 140 
Inter
personal Black 749 112 
Conflict4 

White 119 47 

French and Hornbuckle (1977), in "An Analysis of 

Indian Violence," indicated that Indian conviction rates 

for crimes of violence are twice that of blacks and 

Hispanics and three times that of whites, utilizing the 

Uniform Crime statistics from 1958-1980. "The rate of 

aggravated assaults on reservations in 1976 was 745 per 

100,000 as compared to 128 per 100,000 for the entire rural 

United States—roughly six times the rate. The murder rate 

4Interpersonal Conflict—Murder and non-negligent 
manslaughter, aggravated assault, and other assaults (per 
100,000 population in each category). 
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was three times the rate in rural United States. Rural 

Indians are far more violent" (Harring, 1983, p. 96). 

McCone's research of Indian crime in North and South 

Dakota reflected Indian crimes against persons were 70 

times higher compared to the general data (McCone, 1966). 

"According to the FBI, 185 out of every 100,000 Americans 

residing in rural areas were the victims of violent crimes. 

The rate of Indian people on reservations is nearly double 

that or 323 for every 100,000 people. The number of murder 

victims on reservations is 14.3 per 100,000 people compared 

to 6.8 per 100,000 in rural America (National Congress of 

American Indian News, September, 1986) . 

A 1969 study of Navajo homicide found the rate to be 

equal to the national rate of 5.3 per 100,000 population. 

Occurrence of Navajo homicide before World Was II was rare. 

The study showed that male offenders were a ratio 8:1 to 

female and the largest number of those were males between 

the ages of 35-39. Females were victims 6:1 and wives were 

victims in 28.9% of all homicides. Domestic quarrels and 

sexual jealousy comprised 41.3% of those total Navajo 

homicides. There is a high rate of male Navajo suicide 

following the homicide (Levy, Kunitz, and Everett, 1969). 

Treatment for the violent Indian offender has never 

been provided. There is an obvious need for anger 

management counseling and a domestic violence program. 
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Again these programs could be provided by court order, in 

the local jail, in the institutions. We all need to get 

lined up with our relatives. Positive relations. 

Conviction Rates 

The Indian conviction rate is the highest in the 

country. Federal institutions show a higher rate of 

commitment for American Indians. "Of the confined sentence 

population in the federal institutions, American Indians 

were 76 per 100,000, blacks 25 per 100,000, and whites 8 

per 100,00 in 1976" (National Minority Advisory, 1980, p. 

87) . 

There is no one answer as to why Indian conviction 

rates are the highest in the country. Objectively, we 

would have to look at the courts geographically, circuit by 

circuit and district by district. In some areas there is 

clearly discrimination in the court towards Indians, e.g. 

Rapid City, South Dakota; Wolf Point, Montana; Phoenix, 

Arizona in the 1970s. Another reason is that Indian people 

do not have the resources to filter out of the system. A 

third reason is that most Indian offenders do not know how 

to assert their full rights of due process, and will too 

often plead guilty rather than take adverse action through 

right to petition. It becomes a "what's the use, I'm going 

to be found guilty anyway" attitude. Further, there are no 
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Indian court advocates within the local, state, or federal 

court systems to go that extra mile in helping the Indian 

defendant. 

The 1954 report of the Board of Charities and 

Corrections list 438 white prisoners and 160 Indians in the 

South Dakota Penitentiary. Stated in terms of number per 

100,000 population are 70.7 for white prisoners and 685.4 

for Indians, based on the 1950 U.S. Census, or a prison 

rate of 10-1 Indians over whites(McCone, 1966). The 

percentage of Indians in the South Dakota prison population 

rose from 19.6% in 1952 to 34.1% in 1955 (Stewart, 1964). 

This increased rate may be a result of the end of 

alcohol prohibition for Indian people in 1953 and increased 

rates of Indian crime related to alcohol. In any event, 

the Indian population of South Dakota between 1950 and 1956 

was less than 4%, a figure that is drastically 

disproportionate to the state incarceration rates for 

Indians. In 1964, Indians made up 2.2 percent of the 

federal institutions while they comprise less than .5% of 

the general population (Reasons, 1972). 

In January, 1987, of the 485,321 total national 

incarcerated persons, 4,512 are Indian or .929% (Camp and 

Camp, 1986). Using 1984 Bureau of Census figures, there 

are 227 million inhabitants in the United States of which 

1,400,000 are Indian or.616%. The median age of the 
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general U.S. public is 39 years old. The median age of the 

Indian is 18 years old. The median age of the Navajo is 

16.2 years and the Oglala Sioux is 16.7 years (May, 1982). 

"The peak arrest rates in the United States occur from the 

ages of 16-18 whereas the peak imprisonment ages are the 

mid-twenties" (Blumstein, 1983, p. 230). 

We have more people in those age categories of high-

frequency in arrests and conviction rates. The fact that 

Indian population is getting younger as they are growing 

larger is a good indication that these high rates of Indian 

crime will continue to grow if some successful form of 

intervention does not take place. 

In the state of Arizona's correctional system, in 

September, 1987, there were 3,600 inmates, 95 of whom were 

Indian. As of March 5, 1983, there were 8,688 adult 

inmates of which 320 were Indian. And now in 1988, there 

are 11,641 incarcerated inmates, 530 of whom are Native 

Americans. A 600% increase. The commitment of Indian 

offenders is getting larger. 

States like Montana, South Dakota, and North Dakota 

have a fairly small Indian population in comparison to 

their large incarceration percentage. Other states like 

Alaska, Oklahoma, Arizona, California, and North Carolina, 

which have large Indian populations have the largest number 

of incarcerated Indians. (See Figure 6.) 
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FIGURE 6 

PERCENT OF INDIAN INMATE POPULATION 

PRISONS WITH LARGE INDIAN POPULATION—JANUARY. 1988 

Correctional Total Total Percent Per Inmate 
System Inmates Indians Indians Cost 

Alaska 2,325 800 34.4 $30,109 

Arizona 11,641 530 4.8 16,500 

California 68,620 343 .5 14,419 

Kansas 5,953 71 1.2 10,808 

Michigan 16,000 80 .5 17,000 

Minnesota 2,911 224 7.7 21,900 

Montana 1,219 212 17.4 12,353 

Nebraska 1,830 88 4.8 17,210 

Nevada 9,017 57 1.5 9,297 

New Mexico 2,717 .87 3.2 22,699 

North Carolina 17,498 420 2.4 11,162 

North Dakota 481 90 18.7 13,841 

Oklahoma 9,705 553 5.7 11,330 

Oregon 5,579 134 2.4 16,425 

South Dakota 1,155 270 23.4 11,103 

Washington 6,583 270 4.1 18,655 

Wisconsin 6,157 148 2.4 19,524 

Federal 48,946 832 1.7 14,520 

Arizona's courts are less discriminatory in the 1980s than 

they were in the 1970s. Arizona is one of those prison 

states. There are 12 state prisons in Arizona. The Camps' 

study, Corrections Yearbook, 1988, shows a projected 

increase of inmates incarcerated in the Arizona State 



54 

Department of Corrections by 1/1/1989 to 11,948, a change 

of 10.8%. Projections by 1/1/1990 are 13,170, a change of 

22.2%. Arizona is in the prison business. Arizona is one 

of the top ten states in population growth. 

Parole Disparity 

Once Indians have been jailed, they will serve an 

average of 35% more time before parole than a non-Indian 

for a similar offense. Rates of release by parole in the 

Federal system in 1973-74 was 40% greater for non-Indians 

than for Indian prisoners convicted of crime in the same 

category. In addition, Indians served an average of 15% 

greater portion of their original sentence than non-Indian 

(National Minority Advisory, 1980, p. 92). 

Indian offenders are much less successful at parole 

board hearings than non-Indians. The Indian parole plan is 

not as strong as others. There are no Indian employees to 

help the Indian prisoner to develop a potentially 

successful plan. Indian offenders do not have the 

resources on the outside to help them with a job. I think 

the parole board sees the Indian as a bad risk because of a 

history of high Indian ex-offender recidivism rates. 

When an Indian person goes before the parole board 

they are asked what they have done while incarcerated to 

address their alcohol problem. In that there are no Indian 
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alcohol counselors or Indian drug and alcohol programs in 

the prisons, the Indian offender is left with the choice of 

going to the non-Indian alcohol program, e.g. Alcoholics 

Anonymous. Most Indian offenders will not participate in 

these programs. So, when they approach the board they can 

not show efforts to address this identified problem. 

Further, there are no Indian people on parole boards. 

There is a strong need to have an Indian person, 

sensitized to the Indian problem, on all state parole 

boards that have large Indian populations. This can better 

serve the state and the Indian population. 

Recidivism Rates 

Eighty-one percent of the Adult Indian inmates in 

Minnesota Prison, 1971, had been in the juvenile system 

(Patterson, 1972, p. 662). A study of Navajo drinking 

found 115 Indian men were arrested 1,198 times in an 

eighteen month period (Ferguson, 1968). Another study, at 

Oklahoma Penitentiary in 1974 noted that the "correctional 

counselors met with little success in securing employment 

for Indians and have met with total failure in retaining 

Indian parolees on the job" (Folsom, 1974, p. 85). From 

1984-1986, I have observed a 70% recidivism of Indian 

offenders at the Tucson Correctional Facility in southern 

Arizona while figures indicate that the Arizona recidivism 
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rate is 34.0% (Camp and Camp, 1982). In Montana in 1980, 

the Indian recidivism rate was 65%. Seventy-eight percent 

of these were alcohol related. 

Indian parole plans should include three things: 

stable housing, a drug or alcohol program, and a job. It 

is very unlikely the Indian ex-offender can secure all 

three. First, there are few effective drug and alcohol 

programs for Indians. Second, there are limited employment 

opportunities for Indians returning to reservations. The 

jobless rate on Indian reservation is as low as 27% and as 

high as 87% nationally. Urban Indian unemployment is high. 

Whether we are talking about Seattle, Detroit, Phoenix, or 

Missoula, Montana, the rate is approximately 65%. Stable 

housing is difficult without a job to pay for it. 

The fact that there are no Indian parole and probation 

officers just about anywhere in the local, state, and 

federal jurisdictions is a serious problem. These 

jurisdictions are lacking in communications skills to serve 

the Indian ex-offender populations. There is a historical 

lack of trust between the Indian offender and the law-

enforcing probation officer. Hall and Simkus (1975) 

identified two unmeasurable factors which may explain 

inequities of sentencing in Montana. The first was 

offender's attitude before the bench and the second was the 



pre-sentence report recommendations to the court by the 

probation officers. 

Here in Arizona, where we have the eighth largest 

federal docket, 20 federally recognized tribes, 17 

reservations controlling 26.7% of the land base in Arizona 

and the 4th largest Indian population of any state, there 

are no federal Indian probation officers. The State of 

Arizona has the third largest incarcerated Indian 

population of any state and has no Indian probation 

officers at the adult level. The major cities in Arizona 

have a 10% Indian parole and probation case load 

continuously and there are no Indian probation officers. 

The non-Indian probation officer is lacking the 

sensitivity to be able to identify with the Indian client. 

They are missing the essence of understanding his needs, 

his difference, and therefore his potential success in 

rehabilitation. It is felt that the non-Indian parole or 

probation officer does not like or feel comfortable with 

the Indian client. If the non-Indian probation officer has 

not the experience to associate with where the Indian has 

come from, then I fail to see how he can know or guide 

where he is going. 

There are no Indian counselors in the state and 

federal correctional systems as an effective service for 

Indian people. Special needs of the Indian offender that 
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require counseling are alcohol and drug counseling, 

spiritual advising, anger management counseling. 

All of these requested counseling needs are unmet. In 

Arizona, the Indian community has been ineffective in 

working with the State of Arizona's Department of 

Corrections, to provide Indian counselors. Beginning with 

a proposal to Governor Bruce Babbitt in January, 1985, the 

Native American Religious Cultural Advisory Committee for 

the Arizona Department of Corrections proposed the 

development of the Arizona Native American Corrections 

Project and Spiritual/Cultural Counseling program. Need 

statements of Indian offenders recommended an alcoholism 

and drug abuse education/counseling program based on the 

Indian perspective. Traditional-oriented counseling 

programs are more affective because the Indian inmate is 

more apt to respond positively to counselors and counseling 

techniques familiar to his own cultural background 

(Proposed Corrections Project, 1985). There needs to be 

effective communications if there is to be effective 

corrections 

There needs to be a re-entry program for Indian 

offenders as part of that continuous process. There needs 

to be a viable pre-release education program for the Indian 

offender coming back into society. That program could 

further continue from a halfway house appropriately 
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located. The halfway house could act as a secure base 

where one can work out of while stabilizing himself in the 

community. There needs to be a concerted effort to keep 

the Indian ex-offender on the streets. The halfway house 

should be all-Indian. That's right—exclusively Indian. 

As a group it will work better than the integrated model 

they just came from. 

Needs and Concerns at the Adult Level 

The limited research that has been conducted on what 

the problems are of the Indian criminal has not determined 

what can be done about it. The theories of causation as 

narrowly applied to the Indian involvement in crime, both 

on-reservation and off-reservation, are not conclusive. 

General observations about one tribe can not be applied to 

all other tribes. The differences are too great in 

character, territorially, socioeconomically, 

organizationally. 

French (1984) looks at Indian marginality as the cause 

of Indian violence. He defines marginality as a cultural 

ambiguity where an Indian person is torn between two 

contravening cultural expectations without the possibility 

of fully belonging to either. French further attempts to 

show that the marginal Indian is also in a perpetual 

adolescence from the federal policy of paternalist 
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dependency. Some people are in this predicament as French 

ascribes, most of whom are not violent I might add. To 

apply the marginal Indian theory to the whole causation 

with the amount of Indian violent incident is very unsafe. 

French's paternalism and marginality theories to 

Indian violence causation leave us with a problem and no 

solution. The Indian marginal is in a perpetual state of 

conflict from not knowing who he is, or where he belongs. 

Why the Indian character is so violent should not be 

loosely defined. The fact that there is more tribal 

violence against members of the same tribe could be an 

indicator that there is no reason for the respective 

marginal to react violently. What about all of those that 

are Indian and clearly not marginals. They, too, have a 

high violent rate of crime. There is little difference. 

I don't see where marginality or paternalism play a 

key role in Indian violence. What I do see are problems in 

the home, complicated by alcohol combined with the Indian 

male character and body, resulting in a potentially 

explosive combination. From these problems in the home 

develops a tough kid ready to be defensive. Now provide 

the alcohol and we have an offensive violent personality. 

Reasons' 1950-58 study suggests from data collected 

that Indians have the highest arrest and conviction rates 

of any racial group in the United States and among the 
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factor determinants of Indian crime are economic status, 

anomie, cultural conflict, and drinking (Reasons, 1972). 

Reasons identifies determinant factors where French 

uses the term causation. Again, factors are those related 

variables where causation has to be found significantly 

related to the .05 level. Both economics and drinking are 

strongly related to Indian crime. When the Indian person 

has not a job, we have crime. When the Indian person has 

more money than usual, we also have crime. In between is 

shown to have less Indian crime. We have mentioned the 

complications from alcohol which makes it the strongest 

related factor to Indian crime. 

The cultural conflict theory is the mental conflict 

within the individual between two cultures, both of which 

are partially accepted and provide certain contradictory 

standards and opposing loyalties. This is the umbrella 

theory which French's concept of marginality fits. 

Anomie involves a "breakdown in the cultural structure 

occurring when there is a disjuncture between cultural 

norms and goals and the socially structured capacities of 

members of the group to act in accord with them" according 

to Merton in Social Theory and Social Structure (1957). 

Yes, these are happening but tribes are acting in 

accord with some change. Tribes are taking charge of their 

criminal justice. This theory shows all the more reason 
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not to depart from the cultural norms and life ways. To 

keep tradition and language strong. These factors are 

related but not conclusive determinants. 

In the Jensen, Stauss, and Harris study (1974) of data 

gathered on Indians from Arizona, they lean toward the 

theories of cultural deviance to explain Indian drinking 

patterns and the disorganization theory to explain Indian 

crime and delinquency. Both areas and these explanations 

are too complex to be narrowly explained by a very broad 

theory that doesn't apply to the social organization of 

Indian community and relations. 

There is critical need to work with the known major-

related factors of the Indian offender character. There 

needs to be an interdisciplinary approach academically in 

the field of research and an inter-agency approach within 

the related field to criminal justice. No one discipline 

is the whole field of criminal justice. In Indian criminal 

justice, you learn about other fields, e.g. addiction, 

communications, and education. 

As an example, the Indian offender is often involved 

with alcohol. So you need learn what you can do about it, 

what kinds of effective treatment are available, and how 

to communicate with the alcoholic Indian client. 

Intervention and prevention is communications and 
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education. You never stop learning from the empirical 

experience. 

The Indian people in crime are some of our most 

serious problems in Indian society. Many are diseased with 

alcohol, have pent-up anger, and are bad decision-makers. 

They are our miner's canary of Indian society whose wings 

have fluttered from the noxious gases of ourselves. 

Just the same, they are our relatives and therefore, 

indicative of ourselves and our tribal society. They are 

the victims of any combination of related factors. (See 

Figure 7.) Until all of the related factors to Indian 

crime are addressed holistically, the Indian offender is 

caught in a continuous revolving door call recidivism. If 

we look at all the factors that are occurring then perhaps 

we can get a better idea of what can be done. 

If we were standing in prison and looked backwards to 

where the Indian offender came from we could see all of the 

correlating variables of factors in relation to the larger 

result, e.g. anger, dysfunctional family, and alcohol. And 

if we look forward out the prison gate where the ex-

offender is going, we can track the related factors as to 

why that 70% Indian recidivism rate and what keeps the 

vicious cycle going. While you are standing in prison, 

you can also take a look at what is not happening there 

which will lend further understanding of the problem. 



FIGURE 7 

SOME RELATED FACTORS 

Factors 

inter and intra personal communications 

co-dependency 

adult children of alcoholics 

interracial indifference 

socioeconomics 

appropriate education 

disorganized family 

alcoholism 

drug addiction 

community relations 

anger 

violence 

death 

hate 

fear 

abuse 

neglect 

parenting skills 

broken homes 

foster homes 

boarding schools 

roup homes 

School truancy 

school retention 

school drop out 

unemployment 

parole/probation 

lack of treatment 

culture 

VAUXTTIJ 
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Whose field of study or practitioner involvement is 

Indian criminal justice? It is interdisciplinary and 

should include: 

1. sociology 

2. addictions 

3. communications 

4. law enforcement 

5. public administration 

6. law 

7. religion 

8. education 

9. counseling 

10. mental health 

11. Indian Child Welfare 

12. Public Health 

13. Rehabilitation Studies 

14. job placement 

15. social work 

16. vocational rehabilitation 

Indian criminal justice is a multi-disciplinary field 

of related study. It certainly includes the understanding 

of Indian criminal justice policy and law. It is a field 

of law enforcement? of counseling and communications; a of 

sociology and the interpretations of the society's 

patterns and interactions. It is the field of 
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rehabilitative studies. It is all of these and more. How 

to apply these multi-disciplines to Indians makes the 

study of Indian criminal justice a separate field in 

criminal justice itself. 

There is an important need for qualitative research in 

these areas and less quantitative number crunching. The 

reductionism of statistical analysis in an attempt to 

reduce variables to reliability and significance level is 

next to meaningless here. Indians are people of quality, 

not quantity. Our problems are people problems. 

The problems Indian people are experiencing are of a 

personality and social characteristic. These qualities 

will be misinterpreted if measured statistically. 

Quantitative data are shown in numerical form. They 

reduce the data to such a point that they are no longer 

useful in solving everyday problems. Qualitative research 

produces data in the form of descriptive accounts of 

observations, interviews, or written interviews. An area 

where qualitative research would be appropriate is in the 

study of Indian family functions. 

"Qualified computer and statistical manipulators 

should merely play a technical role providing a limited 

service to others who have a broader theoretical and 

cultural knowledge of the population under study" (French, 

1980, p. 212). 

t'.tr ^ 



CHAPTER V 

SOME CONTEMPORARY JUVENILE JUSTICE 

1938 - 1988 

The situation with Indian juvenile delinquency is 

different from the adult Indian offender, but headed in 

that direction just the same. I'm sure there are 

historical accounts that discuss the Indian juvenile 

delinquent, but I found none older than Hans von Hentig's 

article in 1945, "The Delinquency of the American Indian." 

In this article, he concluded that Indian delinquency 

differs from the criminality of other racial groups and 

"that the most characteristic, distinguishing mark is the 

heavy tempo of adjustment, the autonomy of standards which 

have been handed down from their ancestors and better 

times" (Hans von Hentig, 1945, p. 72). I'm sure we have 

had Indian juvenile delinquency for a long time. 

When did the Indian juvenile delinquency rate begin to 

escalate? Was it at that time when the tribes kinship and 

clan function began to breakdown? Or was it when the 

structures of the traditional tribal justice apparatus 

became replaced. (I think it was all of these things.) 

But whatever the reason, it is rampant now. Many Indian 

youth are out of control. They have no discipline, and are 

67 
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unmanageable in contemporary tribal society. Traditional 

disciplinary tribal roles are practiced little anymore. 

Juvenile offenders are being treated differently than 

adult offenders. Since the passage of the Juvenile Justice 

Prevention Act of 1974, the removal of youthful offenders 

from adult jails became mandatory. Tribal and local 

governments were charged with this responsibility in 1985. 

The status offenses of truancy, curfew, and runaway have 

become decriminalized and youthful offenders of these 

offenses can no longer be placed in secure detention 

facilities (Juvenile Justice Delinquency Prevention Act, 

1974) . 

From the Supreme Court opinions in Kent v. U.S.. 383 

US 541 (1966), in Re Gault. 387 US, 1 (1967), in Re 

Wonship. 397 US 358 (1976), it is held that the U.S. Bill 

of Rights does not require a juvenile in delinquency 

proceedings be afforded all of the protections of an adult 

in criminal proceedings. Basic due process for juveniles 

does include written notice of changes and time to prepare 

a defense, the right to counsel, right of cross examination 

and confrontation, advice to privilege against self-

incrimination, and guilt must be established by proof 

beyond a reasonable doubt. Due process and fair treatment 

rights that are not extended to juvenile offenders are the 

right to a jury trial and the right to a public trial. 
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The federal courts have jurisdiction over the major 

crimes committed by Indians in Indian country. If the 

U. S. Attorney fails to prosecute in a timely manner under 

the Major Crimes Act then tribal courts can, while limited 

to the disposition of one year in jail and a fine not to 

exceed $5,000. 

Juvenile Arrest Rates 

Indian juvenile arrest rates have been high for some 

time. The 1970 Uniform Crime Reports show Indian juvenile, 

urban and rural, exceptionally higher than blacks and 

whites per 100,000 population. (See Figure 8.) 

FIGURE 8 

JUVENILE ARRESTS BY RACE - 1970 

URBAN AND RURAL 

Race Urban Arrest Rate Rural Arrest Rate 

Indian 27,535 3,591 

Black 7,715 976 

White 2,423 890 

In 1957, for the City of Gallup, New Mexico's 840 

juvenile arrests, 500 were Indian juvenile offenders 
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(Stewart, 1964). Arrest rates on the Turtle Mountain 

Reservation in North Dakota, in 1960, juveniles between the 

ages of fifteen and sixteen accounted for one out of every 

four juveniles at that age group. In 1956, the United 

States Senate Committee to Investigate Juvenile 

Delinquency pointed out that on most reservations 10% of 

school-age children are involved in crime as compared to 2% 

at the national level (Patterson, 1972). 

A study of juvenile delinquency on the Wind River 

Reservation in Wyoming (1974) found that the annual 

Shoshone and Arapaho juvenile rate of court appearances was 

about five times as high as the U. S. rate—12 per 100 

youths as compared to 2.5 per 100 national (Forslund and 

Myers, 1974). 

Alcohol-Related Arrests 

The Indian juvenile represented 11,969 arrests in 1984 

of the total 1,534,372 arrest of that year or .8% according 

to the 1984 Uniform Crime Reports. Alcohol is a strong-

related factor in Indian juvenile arrest and conviction 

rates. I know of no tribal court with a less than 65% 

alcohol relatedness of juvenile offenses. Omer Stewart's 

research on Indian criminality (1964) showed Indian 

juvenile cases involving alcohol of five different tribes 

in 1953-54. They are as follows: 
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San Carlos Apache: Tribal Court convictions in 1954. 

80 % of the juvenile cases (ages 14-18) 

alcohol-related. 

Jicarilla Apache: Boarding and Day School cases in 

1953-54. 13,922 per 100,000 juvenile 

population, 59% alcohol-related. 

Navajo: Tribal Court cases in July, 1953 - March, 

1955. 120 per 100,000 juveniles, ages 6-18, the 

majority were reported as alcohol-related. 

Southern Ute and Mountain Ute: 18,908 per 100,000 

juveniles, ages 6-18, 61% were reported as 

alcohol-related. 

Off-reservation rates of alcohol-related arrests are 

also high. Again, the 1970 Uniform Crime reports show 

urban and rural alcohol arrest rates as higher for the 

Indian offender. (See Figure 9.) 

By age 9-10, Indian children begin experimenting with 

alcohol. Fifty percent of adolescents in the Bureau of 

Indian Affairs school have serious substance abuse problems 

according to Dr. D. Edwards1 research (1987). Another 

survey shows that 56% to 89% of Indian youth, grades 7-12, 

have experience with alcohol as compared to 53-73% of all 

youth surveyed (May, 1982). The unique problem with Indian 

youth and alcohol has never affectively been addressed. 
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There has never been the financial commitment to 

comprehensively take on the problem. Curriculums need to 

be developed that can convey the picture to Indian kids. 

We need Native American drug and alcohol counselors working 

with the Indian youth to ensure trust. All of these things 

cost money. Residential placements cost money. 

FIGURE 9 

1970—ALCOHOL-RELATED ARREST RATES* OF JUVENILES 

BY RACE ~ URBAN/RURAL 

Race Urban Alcohol Arrest Rate Rural Alcohol Arrest Rate 

2,131 

269 

314 

Per 100,000 population 

Now we are facing problems with drugs. There seems to 

be a progression in susceptibility to our preferred drug. 

That graduation commonly starts with gasoline and paint 

sniffing at ages 10-12, progresses to alcohol use to abuse 

at ages 14-18, and is complicated by the dual dependency of 

marijuana and alcohol at ages 14-18. For all three of 

these substances, Indian youth have tried or do abuse 20% 

Indian 

Black 

White 

21,069 

1,867 

937 



more than other racial groups in the United State (U S 

Department of Public Health, 1985). 

Institutional Commitment of the Indian Juvenile Offender 

Conviction rates for the Indian juvenile delinquents 

have been, and are now, disproportionately high. In the 

South Dakota State Training School in 1955, 25% of the boys 

were Indians and 50% of the girls were Indian (Stewart, 

1964). In 1969, 9% of the youths in Minnesota's 

correctional institutions were Indian when Indian people 

comprised only one percent of the State of Minnesota's 

population (Patterson, 1972) . 

Forty-eight percent of the 45,000 Montana Indian 

population in 1971 were 15 years old or less. Montana's 

Mountain View School had a 50% Indian juvenile population 

and the Pine Hills School for boys had a 35-40% Indian 

population (Mudd, 1972). These rates have decreased 

considerably, but Indian youth still make-up 20% of 

Montana's juvenile institutions. 

Camp's 1985 composition of national correction rates 

reflects some of those states having a high number of 

incarcerated Indian juveniles, but as we can see many 

states with large Indian population are not included here— 

Montana, South Dakota, Oklahoma. (See Figure 10.) 
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FIGURE 10 

JUVENILES COMMITTED TO STATE CARE - 1985 

State Total Percent Indian Number 

Alaska 1,270 31.0 390 

Arizona 1,039 4.8 50 

Iowa 489 3.3 16 

Minnesota 346 12.1 41 

Nebraska 264 9.1 24 

New Mexico 339 6.2 21 

North Dakota 191 17.3 33 

Utah 788 4.9 39 

Washington 1,540 4.4 68 

Wisconsin 838 3.7 31 

Services Needed for Indian Youthful Offenders 

In all of these state institutional settings there is 

no specific programs to work holistically with the needs of 

the Indian offender and his problems related to crime. 

There are no Indian counselors, no appropriate drug and 

alcohol programs. Cultural needs are not being met. 

Indian anger and confusion is not being addressed by people 

who could understand. While we have the Indian juvenile in 

detention and off substances it would be an ideal time to 
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provide drug and alcohol counseling, counseling on crimes 

against property and on issues involving pent-up anger. 

Outside Indian community members could be brought in to 

help with the effectiveness of counseling needs. 

Sometimes, detention can provide the atmosphere to bring 

the youth to that juncture where he or she begins dealing 

with their problems. 

Part of the problem with Indian juvenile confinement 

in the state and federal institutional system is the 

removal of family involvement. In the tribal detention 

system, the youth is not removed from family. Judge Harlan 

Scott spoke to the juvenile justice needs and priorities on 

Arizona Indian Reservations on February 20, 1987 in 

Phoenix, Arizona. Scott shared that tribes have found that 

off-reservation residential settings are ineffective 

because the settings are middle-class and foreign to the 

reservation environment. These facilities are located far 

from reservations and preclude parental and family 

rehabilitation (Scott, 1987). 

The involvement of the Indian juvenile's parents and 

family in the treatment plan is paramount to potential 

success. In many cases the parents are the cause of their 

youth's inner conflict. Perhaps the youth's whole family 

is dysfunctional. There exists a co-dependency 

relationship to the problem and the major relatives should 



76 

be part of the Indian juveniles rehabilitation plan. When 

the Indian has a problem, it is a family problem. 

Forty-eight percent of Arizona's 20 Indian 

reservations' population is under 16 years of age. There 

are approximately 166,330 Indians residing on reservations 

in Arizona, representing 21% of the reservation Indian 

population nationwide. Scott identified numerous needs for 

Indian juveniles. The following list includes these needs: 

Alternative Residential Treatment on Reservations 

Diversion programs 

More funds from JJDP for Indian programs 

Institutional care for disturbed children who have 
committed crime 

Parental involvement 

Existing tribal programs need to re-evaluate and 
prioritize services for the youth 

Juvenile judges 

Juvenile detention centers 

Improve juvenile court systems 

Juvenile probation officers 

Foster-care homes 

Secure detention for juveniles only 

Mental health programs for family and individuals 

Additional youth programs 

Additional staff 

Access to State facilities 

Update children Codes 
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All of these needs identified by Judge Scott are 

important but all are not possible for each tribe to 

realistically achieve. The larger tribes are in a better 

position politically and economically to attain these 

goals. Many of these needs can be accomplished with little 

money such as diversion programs or a community service/ 

restitution program. Not all tribes need their own 

detention center, but I would not suggest the intertribal 

mixing of Indian juvenile delinquents. These concerns can 

best be address as tribal specific. 

The alternative, residential treatment center is 

important because some Indian youths are not succeeding in 

their schools and home environments. An alternative 

placement is needed that can handle behavioral problems 

that are too disruptive for the general classroom. The 

residential center can be staffed with people that have 

the skills to effectively deal with these youth. 

Diversion programs. A number of Indian tribes and 

reservations are employing the techniques of diversionary 

programs as alternative treatment and corrective measures. 

Diversion can include any number and combination of 

programs: e.g. drug and alcohol programs, restitution, 

community service, anger management, family counseling, 

etc. These programs can be both provided by the courts and 

the community. 
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Diversion programs make sense because they: 

1. Divert the youth away from the formal proceedings 

of the court allowing court personnel to make more time to 

address the more serious offenders. 

2. Limit the psychological effects from contact with 

the court such as labeling. Studies have shown that 

contact with the courts encourages rather than discourages 

delinquent acts. Once exposed to the formal process, i.e. 

probation, detention, incarceration, this stage will lose 

its deterrent potential. 

3. Provide a maximum amount of services to the youth 

and their families (American Indian Law Center, 1977). 

Diversion can take place at all levels of the criminal 

justice system. It can work at the arrest level as an 

alternative working with law enforcement in the field or by 

deferred prosecution or deferred sentencing. Diversion is 

both an intervention and a prevention program. 

It is important in working with Indian youth that we 

do not separate out the individual, family, and community. 

We must work with all three at the same time. Diversion 

should act in an interagency participation which 

decentralizes the justice system and shares the 

involvement. This further makes sense as people and 

monitory resources are limited. 
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As an interagency program, diversion intervenes 

cooperatively with other service providers such as Indian 

Health Service, tribal alcohol programs for individual and 

group counseling and if necessary residential placement, 

tribal social service departments, tribal mental health 

providers, schools, Maternal and Child Health programs. 

Diversion can plug into whatever is available in the tribal 

communities that will help make viable members of the tribe 

out of Indian juveniles. 

Community service/restitution programs. An important 

component of the Diversion Program is the Community 

Service/Restitution Program. This is a multi-faceted 

education alternative. This program provides law-related 

education, values education, safety education; and it 

teaches "takers11 to become "givers." While the offender 

is repairing his offense, he is taught to put back where he 

has taken out. The offender contributes back into the 

tribe or community he has offended. For a large 

reservation, this is a good technique as an alternative 

disposition because that community service award allows the 

work to take place where the problem comes from—keeping 

the emphasis at home. 

Restitution, mediated properly, can make a winning 

situation for the victim, offender, and tribe. All parties 
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involved can come out satisfied and effective closure to 

the incident can take place. 

Through the appropriate concept of Community Service 

and restitution, tribal people have an excellent 

opportunity to personalize the crime. Monetary fines and 

monetary restitution are less affective, as money is 

impersonal to Indian people. When an Anglo person has to 

dig deep in his pocket to pay a fine, it hurts because 

that's his value. 

Money has a different value to Indian people. It is 

never the highest priority in our life needs. Maybe this 

comes from a history of having little money. Indian 

opportunity for making money through employment is scarce. 

As a result, most Indians at the court do not have the 

resources to retain private attorneys, post bail, or pay 

the fines of the court. Indian offenders are caught in a 

double bind and therefore get jail. 

The community service program can be something "more 

than license plates" if the activities are selected 

properly. Instead of the community service emphasis on 

punishment, it should concentrate on contribution: cutting 

wood for tribal elders, helping with feast committees, 

conservation activities, working with tribal agriculture, 

or a needed municipal activity. The work should be a 

learning experience—not be boring. Nor should it be easy. 
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Indian kids all have strong bodies. At any time in the 

program another diversion activity can be plugged in. The 

monitoring supervisor is a counselor at all times. He acts 

as a role model and participates in the activity as a work 

supervisor. 

With the tribal courts, opportunity to impose greater 

fines for their offenders community service at the adult 

and juvenile level is an equitable alternative. In that 

tribal people have little money, a $5,000 fine could be a 

"catch 22." Now tribes are in a better bargaining position 

to help their criminal and civil offenders to repay for 

their crimes. Tribal courts, in lieu of fines, now have 

greater leverage over their offenders to voluntary accept 

the alternative of treatment for their problems. 

Youth that have continuous contact with the courts can 

be placed in diversion program, given progressive and 

increasing consequences, increased supervision, and more 

intensive treatment plans. Greater increments in hours of 

community service can be awarded. "Diversion programs 

should seek to provide juveniles with positive life 

experiences aimed at opening up legitimate roles for them 

in the community" (National Indian Justice Center, 1987, 

p. 311). 

Forty-three million dollars of the seventy million1 

dollar appropriations of the Juvenile Justice Delinquency 
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Act are allotted to states through formula grants based on 

the state's relative number of youths. Remember, half of 

Arizona's Indian population is under 16—at least 80,000 

Indians. Goals for this money include: 

Community-based alternatives to detention 

Alcohol and drug abuse prevention and treatment 
programs 

Serious and habitual offender programs 

Crisis intervention programs 

Prevention strategies 

Restitution programs.-

These are all viable needs for Indian tribes to 

address their juvenile problems. Yet tribes are not in the 

same special interest group position in applying for these 

monies. The state's formula grant process has not proved 

to benefit Indian tribes. Our priorities are not included 

in the planning nor are Indian people included as planners. 

The Juvenile Justice Delinquency Prevention Act should be 

administrated in such a way to give opportunity to all 

cross sections of American societies including Indian 

communities. 

Drug and alcohol treatment. The Indian Alcohol and 

Substance Abuse Prevention and Treatment Act of 1986, 

Section 4205, includes specific provision for the treatment 

of every Indian youth arrested or detained by Bureau of 

Indian Affairs or tribal law enforcement personnel for an 
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offense relating to or involving alcohol or substances. 

Where is it at! Monies coming through the Anti-Drug Abuse 

Act are not going towards service for the alcohol youth 

offenders. Nor is the appropriate counseling being 

provided. These youth are not being treated. Monies are 

not being provided to train court personnel either. 

Fifteen million dollars of Indian Health money has 

been targeted for the construction and programming of 

eight regional juvenile drug and alcohol residential 

facilities. Court referrals are not accepted. This does 

not make sense to me as the Indian juvenile offender are 

some of our most serious drug and alcohol problems. Where 

are the monies then to treat this segment of our 

population? 

These residential centers will remove the youth and 

not include parental and family involvement. This money 

should have gone to tribes to develop teen centers for out

patient treatment and residential reservation placement 

drug and alcohol programs for those important needs. 

Removing youth from the tribal community takes away the 

tribes autonomy to manage their internal affairs. All 

removal programs in the past have proven to break down the 

continuity of the tribe. Two examples of this are boarding 

school and the work relocation programs of the 60s. Off-

reservation placement does not provide the tribe with that 
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learning experience necessary for the continuous skills in 

addressing their own. 

The problem here is that the monies are being managed 

unilaterally by the Bureau of Indian Affairs and the Indian 

Health Service. Tribes are not being given the autonomous 

opportunity to manage their internal affairs. Since the 

Act of 1986, and tribal allocations controlled by these 

administrators, the implementation plan has been changed 

numerous times without tribal input. 

Drug and alcohol problems and the needs of Indian 

youth are not being met. Solutions are being sought at all 

levels. In May, 1988, 400 Indian youth from 81 different 

tribes spent a week together at a conference in Arizona, 

brainstorming for solutions to deal with alcohol and drug 

abuse in their communities. Their recommendations 

included: 

Establish support groups and teen centers 

Provide recreational alternatives to substance abuse 

Work on reviving cultural traditions 

Provide tribal programs 

Develop family counseling and activity programs 

Provide another Alcohol/Substance Abuse Conference 

(Linkages, 1988, p. I AADA 4). 

These are all good recommendations. The fact that 

these priorities came from the Indian community makes them 
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important. They are the ones who are living the 

experience and the factors contributing to our alcohol and 

drug problems within Indian society. 

Alternatives need to be continuously provided for the 

Indian youthful offender at all levels of the various 

criminal justice systems that are highly impacted by Indian 

youth. People with the association and empathy to Indian 

crime and delinquency need to be employed in all services 

where there is the Indian offender. The Indian juvenile 

has a lot going on and most of what it is has never been 

addressed. 



CHAPTER VI 

RECOMMENDATIONS BUT NOT SOLUTIONS 

For there to be change for the Indian in the criminal 

justice picture presented in this paper, there needs to be 

a greater tribal court autonomy in what is just. Tribes 

can design dispositions from the court to insure that they 

have maximized services to Indian youth and their families 

in the case of the juvenile offender. At the adult 

offender level, the court can ensure that an equitable and 

fair sentence is provided to meet all of the circumstances 

of the offense before the bench. 

In addition, there needs to be greater empowering of 

the urban Indian community through their involvement. The 

tribal community can best address their own problems. 

Unique cultural factor can be taken into consideration 

because tribal members best understand their culture and 

their own society within the community. They are most apt 

to understand the Indian offender holistically and the 

social factors leading up to the individuals contact with 

the court. 

There are some interesting differences between 

dominant society's criminal justice philosophy and tribal 

criminal justice. As example—contemporary national 

criminal justice uses a triangle model to illustrate the 

86 
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goals of criminal justice. The equal sides of the 

triangle stand for accountability, punishment, and 

deterrence. 

The Indian concept or approach is symbolized by the 

circle. In the circular concept, the whole is 

interconnected and continuous. Intertwined in the circle 

are tribal values of restitution, rehabilitation of the 

offenders problems, and a personal correction for the 

violation of the tribal law and order code. There are no 

ends to the circle, as all parts are working at the same 

time with equal importance. The emphasis is not linear as 

in the other model. 

Another interesting point about the differences 

between the two is that non-Indian justice systems place 

their major concentration on the crime and not the 

offender. Indian societies place their energy on the 

offender. Non-Indian justice is more interested in 

deterrence and punishment rather than rehabilitation and 

treatment. They are controlled by public opinion, 

political climate, and what is believed to be cost 

effective in terms of spending tax payers dollars. 

Another reason the non-Indian jurisdiction does not 

place emphasis on the offender is because they do not know 

their relatives. In the melting pot, transient, larger 

society, they have a nuclear family structure and are not 



extended in relationship to one another. Any treatment or 

corrections is provided individually, separating the 

offender out from the family and community. 

In the Indian community, everybody knows everybody. 

Somebody knows every youth in court, their parents, and/or 

their grandparents. Tribes are at an advantage in knowing 

the offender's family. This way all of what is happening 

or going on within the family is known when a youth comes 

before the court. Tribal courts can better concentrate on 

the offender, personalize the crime, and provide clear 

meaning to the offender and family as to what he/she has 

done and why that behavior needs changed. 

The design of the program, whether it is in the 

correctional setting, the urban Indian community within 

tribal criminal justice and/or the reservation community, 

needs to be a design that fits the people it is servicing. 

"Recovery values need not be harmful to the maintenance of 

Indian identity" (Yellowthunder, 1981, p. 35). 

Need for Indian Personnel 

There needs to be Indian staff at all jurisdictions 

including local, state, and federal and at all levels of 

involvement. There needs to be Indian probation officers 

who can identify with the client and who the client can 

identify. There needs to be counselors; Indian drug and 
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alcohol counselors, Indian program counselors, Indian 

mental health counselors, Indian spirituality counselors. 

These needs are not new ideas. They all have been 

addressed before but never without adverse action. Folsom 

(1974), in his article on American Indians imprisoned in 

Oklahoma Penitentiary, "A Punishment More Primitive than 

Torture," saw the situation as a "failure of the state and 

federal governments to recognize the depressing plight of 

the incarcerated American Indian" (p. 97). Folsom claimed 

the denial of special rehabilitative treatment as a 

violation of the equal protection clause of the 14th 

Amendment and the failure to take into consideration Indian 

criminal behavior characteristics is cruel and unusual 

punishment, a violation of the Eighth Amendment. 

At about the same time as Folsom made the above 

statement, the Indian inmates of the Nebraska Penitentiary 

v. Vitek. No. 72-L-156, D. Neb. Order of October 31, 1974, 

sued the defendant claiming deprivation of rights secured 

them under the First and Fourteenth Amendments. The 

summary of charges addressed the failure to provide Indian 

counselors. 

Indian counselors. The counselor is an important part 

of the rehabilitation process. It relates to the field of 

effective communications, individually and in a group. 

Being able to convey thought involves trust. It also 
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involves disclosure. "For an Indian person to entrust 

himself to an Anglo counselor or to someone he perceives 

to be representative of the dominant society, may be 

extremely difficult given the historic evidence of the 

results of past trust relationships" (Lockart, 1981, 

p. 31). 

Correctional counselors are one type of counselor but 

there are none anywhere in our state and federal 

institutions that are Indian. They could be involved in 

Prison classification committees and reclassification 

committee, prison staffing and working with Indian inmates 

to insure a more realistic and potentially successful 

parole plan. Also in prison, there could be an all-Indian 

drug and alcohol program and counselor. The Indian 

counselor could be available for crises intervention of 

personal and interpersonal matters. They can work as a 

buffer zone between the Indian inmate and institutional 

management. 

Local jails and detention centers are in need of 

qualifiable Indian staff to work with the Indian case load 

and their unique needs. The local urban and rural Indian 

communities are in need of Indian counseling programs to 

help keep the Indian offender on the streets. 

Tribal jails and detention centers are at a 

challenging time in the changing eras of criminal justice 
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policy. With the greater mobility of tribal courts, and 

their authority to impose one year sentences in jail, it is 

important that we use this to our advantage and at the same 

time not copy what has not worked in other jurisdictions. 

Warehousing people does not deter, correct, or 

rehabilitate. Indian people do not have a hard time doing 

"hard time." Jail is called "dead time" because it is dead 

time and needs to be livened up. The opportunity here is 

to provide treatment as justice in the following ways. 

A drug and alcohol program. While these Indian people 

are contained is a perfect time to ensure that we have done 

the best we can. Provide them with the facts as to how 

alcohol has impacted their lives and the effects on their 

relatives. 

Anger management counseling and domestic violence 

intervention program. Again, the mediator/ facilitator 

needs to be Indian with the background and skills to 

empathize with the real-life situation. There could be an 

anger management program for Indian men only, because they 

are the players and the ones with the experience with what 

violence is all about. The Indian facilitator can move 

that which can best be resolved from the group dynamics of 

Indian men ourselves. Anger is an emotion, as acceptable 

as sorrow or being happy. How one handles that emotion is 
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what needs to be socialized. Better ways as to how to 

handle aggression, verbal and physical, can be provided. 

Domestic violence is a problem that needs to be dealt 

with by working with the whole family. Again, the 

codependency concept and the Indian family can be applied 

with sensitivity. The counselor can provide "fair 

fighting" skills, nutritional conflict resolving methods 

and other management vehicles to control anger. The Indian 

counselor needs to be willing to work in the area of victim 

assistance and the violent offender. 

Juvenile detention centers. These can provide 

numerous counseling activities from recreational therapy, 

drug and alcohol intervention/prevention programs, anger 

management, family counseling, law-related education, and 

counseling on crimes against property. There needs to be 

an intensive counseling component for Indian youth in 

tribal detention centers. Treatment planning can develop a 

holistic strategy. With kids we can look at the whole 

picture and utilize the courts to address all of the parts. 

Need for Policy 

There are a number of constructive policy directives 

that are in the framing stages of involved political 

national organizations. One such organization is the 

National Council of Juvenile and Family Court Judges. 
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Because they are nationally involved, we can look at their 

policy objectives and get a good idea of what is coming 

down the pike. Their 1988 recommendations, on Drugs and 

the American family in crisis, include many issues which 

need mention because they apply to Indian citizens. They 

are as follows: 

o Community systems, institution, agencies, 

education, and social services must work as partners, 

o Parents must recognize that substance abuse is a 

family problem and must educate themselves about its 

impact on their children and families. 

o Parents must recognize that their own substance use 

can seriously harm their children. 

o Parenting education programs must include substance 

abuse information. 

o Treatment and services for juvenile and family 

substance abuse must focus on the family. 

o Courts must have authority to place juvenile 

offenders in a secure treatment facility, when 

necessary to assure control and treatment if 

substance abuse is determined to be a significant 

threat to the safety of the child or others. 

o When substance abuse is a significant contributing 

factor in domestic relations and civil and criminal 
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family violence cases, courts, must impose 

sanctions and require treatment. 

o A full range of substance abuse assessment and 

treatment programs should be funded and made 

readily available to the courts. 

o All judges and intake, probation, and case work 

staff must have substance abuse training, 

o Interdisciplinary approached must be used for 

treatment and rehabilitatiort. 

o All correctional facilities, state training 

schools, and community-based alternative programs 

should provide substance abuse treatment and 

rehabilitation to meet the needs of juveniles and 

families (National Council of Juvenile and Family 

Court Judges, 1988, p. 1-3). 

Appropriate Funding 

Funding sources have been a continuous short-coming 

for tribes, urban Indian organizations, and private Indian 

contractors to access resources to address needs. The 

Indian model can be done with less resources but it needs 

operational cost, just the same. 

The 70 million dollar Juvenile Justice and Delinquency 

Act is a good example of how state or federal funding to 

the states has excluded tribal populations through the 
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actual implementation of the Act. While states receive 

allocations on a per capita basis, including Indian 

children, less than one percent of Arizona's monies have 

gone to all-Indian programs between the years of 1974-1987. 

Formula fund distribution allocates per capita 

representation of juveniles for participating state. The 

largest Indian population live in rural American states. 

This Act should include specific provisions for the direct 

funding to tribal governments. 

State plans do not address Native American and Alaska 

Native concerns. It is felt that there is no monetary or 

legal incentive for the states to include Indian 

populations in the planning process. There is an unfair 

competition with State priorities. Tribes are competing 

with program applicants addressing issues which state 

planning has prioritized. 

In resolution, it has been recommended that 

1. No less than 7% of the annual Juvenile Justice 

Delinquency Prevention Act appropriation or five million 

dollars to allocated to the Indian community. 

2. Awards shall be made directly to tribes by the 

Administrator of the Office of Juvenile Justice and 

Delinquency Prevention on a formula basis. 

3. The Native American and the Alaska Native 

populations be included with the participating states 



96 

annual plan, program priorities, and juvenile crime 

analysis (National Task Force on Juvenile Justice for 

Native Americans and Alaska Natives, 1987). 

Religion as Rehabilitation 

The most important recommendation I could make for the 

rehabilitation of the incarcerated Indian is their right to 

practice Indian religion. Indian religion and the practice 

of the sweat lodge ceremony provide the Indian prisoner 

with the cultural vehicle to pray and worship in a native, 

traditional manner. The sweat lodge is a rite of 

purification which utilizes Powers of the universe: earth, 

water, fire, and air. It is believed that practitioners 

who have prepared correctly can call in their tribal-

distinct spiritual helpers. Through praying for one's 

relatives comes the development of positive relations. 

Even the deterrent theorist of criminal justice, who 

believes there should be maximum sentencing and no services 

at all for incarcerated people, would say that the only 

thing that works is "positive relations." 

Traditionally, sweat lodges have been used for 

purification in preparation for a hunt, war, a cleansing 

for religious purpose, or for re-alignment in spiritual 

being. As a participant of sweat lodges in the 

incarcerated setting for ten years, I have observed an 
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interesting cultural adaptation within the sweat lodge 

ceremony. Indian inmates suffer for their relatives. It 

is believed that their prayers will be better heard and the 

ceremony will have greater meaning if the participant hurts 

a little bit. The sweat lodge is hot and the water poured 

on the sacred rock people in the center of the lodge brings 

Grandfather1s breath. The hotter the rocks, the more water 

poured, the hotter the lodge. The INITI means vitalizing 

lodge or refreshing lodge. 

Sweat lodges inside of prison are the first form of 

meaningful rehabilitation ever provided Indian inmates in 

our state and federal institutions. It is important to 

note that it is the dynamics of the Indian brotherhood 

together with the INITI that does the rehabilitating. The 

sweat lodge has provided the incarcerated Indian the 

vehicle to work out their own problems. No counselor or 

staff, just each other. 

Also important to prison policy is the fact that the 

sweat lodge doesn't cost anything. No expensive chapels! 

Just tarp and willow branches brought in from the outside 

by volunteers. The sweat lodge does not involve any 

additional security staff. New Mexico's penitentiary 

warden, George E. Sullivan, was asked if sweat lodges posed 

a security problem in any of New Mexico's seven prisons. 

Fifteen years earlier, he had been in the Oregon 
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correctional system when they got their first sweat lodge. 

He commented, "The sweat lodge was the most valuable, least 

offensive problem of anything we do." Warden Sullivan 

further added, "Inmates so highly value the sweat lodge 

that they protect it themselves. Some of them may be 

scoundrels away from the program but they will do nothing 

offensive in the sweat" (Sisco, 1986, p. 1) . 

Indian inmate prison infractions are down considerably 

in all prisons that have sweat lodges. The lodge acts to 

defuse and resolve problems. It helps with the problems of 

anger and aggression. The participant leaves the lodge 

spiritually refreshed, at peace with himself and others, 

like a true Indian warrior The sweat lodge is a positive 

security device for both the Indian and the prison. 

Having participated for the past four years, within 

the Arizona Department of Corrections, in prison sweat 

lodges on a weekly basis, I can say that I have heard 

nothing but positive in the sweat. I have heard prayers 

for relatives. I have seen personal problems resolved and 

have enjoyed the very best of these incarcerated Indian 

people. The sweat lodge has been a wonderful thing. We 

need to protect it, have a responsibility to know it, and 

pass it on the way we have learned because history shows 

that our sons and grandsons will be in prison, too. We 
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need to make sure that it is unchanged so when they get 

there the sweat lodge will be there also. 

Closing the Circle 

The intent of this paper has been to leave the reader 

with the impression that the history of the Indian in 

criminal justice administration has been a disaster. The 

complex problems related to the Indian offender need 

greater commitment. I feel that the research that has been 

done is poor. I believe that concentration needs to be 

placed on real treatment and rehabilitation programs for 

Indian offenders. All of the recommendations need to 

involve Indian participation. Whether we are talking about 

parent involvement, counseling, or greater autonomy of 

tribal courts. It involves Indian people taking charge for 

our own internal affairs. It needs an action-orientated 

policy. 

Perhaps the major Indian Criminal Justice policy focus 

should be on the Indian juvenile. Fifty percent of all 

Indian youth who go to state and federal juvenile 

institutions will end up in adult institutions. Our Indian 

youth being sent off reservation to non-Indian residential 

placement, are coming back the same or worse. The 

behavioral modification programs do not fit or work. 
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Whatever interaction they experience, it is not proving to 

be positive nor effective. 

There are many rehabilitative methods that need to be 

developed for Indian people by Indian people. As an 

example, in 1988, there is no known treatment for inhalant 

abuse. Nor is there a treatment modality for the Indian 

sexual abusing offender. Anger management counseling 

methods need to be improved and domestic violence programs 

developed. There is a need for a Driving While Under the 

Influence program. These programs need to be designed by 

tribal people themselves. 

There are many rehabilitative techniques and 

therapeutic methods that are good and can work for all 

people. Ironically, some of the best approaches are 

traditionally Indian such as restitution, psychotherapy and 

Iroquoian dream theory, conflict mediation, and dispute 

resolution. There were always tribal mediators. The 

technology used can be appropriate. 

Tribal courts should have even greater autonomy to 

address internal affairs comprehensively. The safety and 

well-being of tribal members is critical. Tribal courts 

should be used as that last resort toward mandating those 

needs. Tribal courts need to have that full authority to 

take care of their members. Courts should have the 

authority to enforce tribal codes and laws, to intervene in 



all of their life institutions and to define prevention/ 

intervention in their own self-government manner. Indian 

tribes can best provide criminal justice policy that can 

come full circle to a management that works again. 

Private, local, state and federal criminal justice 

agencies need help. This is not a time to be egocentric. 

This is not a time to act as though they know what is best 

for Indians because, I think, the short history shows this 

to be incorrect. The criminal justice systems that have 

been imposed on the American Indian have been a failure. 

Now is the time for a separate but equal justice. As 

citizens of the United States we are entitled to what is 

judicially just, to what is fair treatment, and an equal 

access to participate in what American has to offer. 
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