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ABSTRACT 

Scholars of American Indian policy refer to the period 

from 1960 to present as the Sel f-Determlnation Era. 

However, President Richard Nixon is commonly credited with 

making self-determination the fundamental tenet of 

contemporary Indian policy through his 1970 message to 

Congress. The concept of self-determination embodies three 

main goals: tribal self-government; cultural survival? and 

economic development. Furthermore, Indian participation in 

tribal activities as well as the federal policy-making 

process is a key principle of self-determination. 

Self-determination, however, is not a single policy, 

but rather, a conglomeration of policy approaches 

originating in different branches of the federal government. 

There has been little uniformity in the executive and 

legislative approaches to contemporary Indian policy. As 

this thesis Illustrates, congressional approaches to self-

determination policy since 1970 have been more consistent 

than those of the executive branch. 
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Scholars of American Indian policy generally refer to the period 

from 1945 to 1950 as the Termination Era. The word "termination" 

specifically denotes the termination of the special political 

relationship between the United States and the Indian tribes. 

Essentially, this policy purported to end special services to tribes and 

to confirm Indians as full U.S. citizens who would receive no greater or 

lesser privileges than any other citizen. 

Several factors lead to the emergence of this unilateral federal 

policy. First, an unprecedented number of Indians left their 

reservation homes to serve in the armed forces or to work in the war 

industry during World War II. An estimated 25,000 Indians served in the 

military alone (Fixico, 1986: 4). Second, the cost of the war resulted 

in severe reductions in the federal domestic budget, and many federal 

agencies were forced to close or to reduce their activities. The Bureau 

of Indian Affairs (BIA) was no exception. In fact, the Bureau's 

diminished services to Indians may have expedited Indian participation 

in the war effort. Finally, as the republican party began to comprise a 

majority in Congress in the post-war years, congressional efforts to 

reduce federal expenditures increased. These efforts gained momentum 
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when Dwight D. Eisenhower became President in 1953, marking the first 

time in U.S. history that both the executive and legislative branches 

were dominated by one party (Deloria & Lytle, 1983: 15-17). 

This culmination of factors formed the peculiar premises behind 

termination policy. Because Indians had become so visible in the war 

effort, the non-Indian public and many policy-makers began to believe 

that most Indians had become virtually assimilated into American 

society. Therefore, it was held, Indians should enjoy the same 

privileges as all American citizens. This would justify the termination 

of all federal services to Indians, most of which were performed in 

fulfillment of treaty obligations (Fixico, 1986: 14-15: Deloria & Lytle, 

1983: 16). 

In 1947, as the republican Congress sought ways to reduce the 

federal budget. Commissioner of Indian Affairs William Zimmerman 

introduced a basic framework for termination while testifying before the 

Senate Civil Service Committee. The "Zimmerman Plan" proposed that 

certain tribes were prepared to succeed without continued federal 

services, while others might require significant remedial programing 

before they could survive without federal assistance (U.S. House of 

Representatives, 1953: 162-63). In 1948, the Hoover Commission, 

established to review all government programs and to recommend ways to 

streamline the federal budget, issued its report on Indian affairs. The 

report bluntly called for the "...complete integration...Cof 

Indians]... into the mass of the population as full, tax-paying citizens" 

(Hoover Commission, 1949: 5). Interestingly, these two proposals 
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wielded strong bipartisan support. Conservatives primarily endorsed 

these recommendations as practical budgetary measures. Liberal 

democrats on the other hand, were compelled to endorse termination as a 

civil rights measure. While this latter position Ignored the political 

relationship between the U.S. and Indian tribes, it characterized 

Indians as racial minorities who ought to enjoy the same rights as any 

American citizen (Deloria &n Lytle, 1983: 17). 

By 1953, fervent termination advocates such as Senator Arthur V. 

Watkins (R,-UT) and William Harrison (R,-WO) were successful in 

converting the Zimmerman Plan is not law CWatkins, 1957; et al). In 

August of that year, Congress passed House Concurrent Resolution (HCR) 

108 (67 St. B132>. The resolution codified termination as the national 

Indian policy, stating that Indian tribes and individuals in certain 

states should "...at the earliest possible time...be freed from federal 

supervision and control and all disabilities and limitations 

specifically applicable to Indians" (67 St. B132). Two weeks later, 

Congress passed PL 280 (67 St. 588) which permitted state governments to 

assume civil and criminal jurisdiction over Indian lands in California, 

Minnesota, Nebraska, Oregon, and Wisconsin. The act also authorized 

other states to do the same if they passed specific legislation for that 

purpose. Although hunting and fishing rights, which were important 

treaty rights, were left under tribal and federal jurisdiction, PL 280 

did diminish the powers of certain tribal governments significantly 

(Deloria & Lytle, 1983: 19). 



Although HCR 108 was only a statement of policy, several acts 

terminating specific tribes followed throughout the 1950's. Among the 

most significant of these were the acts for the termination of federal 

services to the Menominee of Wisconsin <68 St. 250), and the Klammath 

tribe of Oregon <68 St. 718), both in 1954. In all, approximately 109 

tribes and bands were terminated, and at least 1,382,155 acres of land 

and 11,466 individuals were affected <Wilkinson & Biggs, 1978: 15). 

Essentially, termination was a major federal attempt to assimilate 

Indians into the mainstream of American society, but its effects on 

Indians were devastating. This policy made it very difficult for many 

Indians to maintain their cultures, for it dissolved the physical and 

legal infrastructures which would allow them to do so. For those 

Indians affected by termination, the federal trust relationship was 

ended, meaning an end to any treaty rights and/or special federal 

services and protection of lands. Tribal lands were opened to state and 

local authority, and tribal sovereignty was effectively ended (Wilkinson 

& Biggs, 1978: 92-93). A prime example of the failure of termination 

was that said policy automatically exposed Indians to state and local 

taxation, which was not the case while their lands were held in trust by 

the federal government. This new financial burden did not allow many 

Indians to enter the full ranks of American citizenry with adequate 

economic security <Deloria 8. Lytle, 1983: 21). 

By 1960, many federal policy-makers began to realize that 

termination policy had failed. While termination remained a lingering 

threat through the 1960's, Congress began to take measures to reverse 



11 

this trend as early as 1961. In that year the Area Redevelopment Act (75 

St. 47) made Indian communities eligible as project sponsors for certain 

federal economic development programs. Under the Kennedy and Johnson 

administrations, Indians became increasingly involved in the Great 

Society and War on Poverty social programs. Nonetheless, many Indians 

feared that the unilateral termination policy could reemerge at any 

time. By the end of the 1960's, Indian leaders were forcefully voicing 

the right of all Indians to control their own destinies, and the term 

used to describe this right was "self-determination" (Delorla 8. Lytle, 

1983: p. 25; 1984: 216). 

Wile scholars of American Indian policy often refer to the period 

from 1960 to the present as the Self-Determination Era, it is difficult 

to consider the 1960's as a time of true self-determination for Indians. 

Rather, it was a transition period during which termination policy lost 

momentum. In July of 1970, however. President Richard Nixon delivered 

an important message to Congress which would prove to be one of the most 

staggering presidential statements on Indian policy in U.S. history. 

Early in the message Nixon made the bold assertion that: 

This policy of forced termination is wrong...The special 
relationship between Indians and the Federal Government is 
the result...of solemn obligations which have been entered 
into by the U.S. Government. Down through the years, through 
vritten agreements, and through formal and informal 
agreements, our government has made specific comnitments to 
the Indian people (Nixon, 1970a: 565). 

The President then noted that federal policies toward Indian people 

were laced with paternalism, and he expressed displeasure toward the 

fact 
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that Indians lacked control over those programs with the greatest impact 

on their lives. With the problems clearly displayed, Nixon stated: 

This, then, must be the goal of any new national policy 
toward the Indian people: to strengthen the Indian's sense of 
autonomy without threatening his sense of community. We must 
assure the Indian that he can assume control of his own life 
without being separated involuntarily from the tribal group 
(Nixon, 1970a: 566). 

These words marked the true beginning of federal policies purporting to 

promote Indian self-determination. 

In his statement Nixon made several legislative recommendations, 

ranging from the highly visible call for the restoration of Blue Lake to 

Taos Pueblo, to a request that measures be taken to promote the Indian 

control and operation of federal programs. However, Congress did not 

act on the greater part of these recommendations during the Nixon 

administration. 

Congress did, however, pass one important piece of Indian 

legislation reflective of Nixon's recommendations prior to the 

President's resignation. The Indian Education Act of 1972 (86 St. 334) 

purported to meet the unique educational needs of American Indians. 

This was actually based on the results of hearings held by the Senate 

Subcommittee on Indian Education, headed by Senator Edward Kennedy In 

1968 (U.S., Senate: 1969). The act provided for special training for 

teachers of Indian pupils, for research into Indian education, and for 

special fellowships to Indian students in certain fields. In truth, 

such activities were well under way, utilizing funds from the Office of 

Economic Opportunity and other agencies. As Deloria and Lytle note. 
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"...the act formalized procedures and programs that had previously 

existed at the discretion of funding agencies" (1983: 23). 

The pivotal congressional manifestation of Nixon's recommendations 

came in 1975 with the passage of the Indian Self-Determinatlon and 

Education Assistance act <88 St. 2203). The preamble of the act is 

explicit In revealing its Intention: 

...to provide maximum Indian participation in the Government 
and education of Indian people; to provide for the full 
participation of Indian tribes in programs and services 
conducted by the Federal Government for Indians and to 
encourage the development of human resources of the Indian 
people; to establish a program of assistance to upgrade 
Indian education; to support the right of Indian citizens to 
control their own educational activities...<88 St. 2203). 

The opening sections of the act recognized the right and desire of 

tribal Indians to exercise more autonomy. The most striking provision 

was the authorization of mandatory contracting to tribes, whereby the 

Secretary of the Interior was instructed to negotiate contracts for the 

tribal management of certain federal programs at the request of the 

tribal government. Officials of the Department of the Interior and the 

BIA would, under such an arrangement, assume a secondary role as 

technical advisors, thereby allowing tribes more control over federal 

programs extended in fulfillment of federal fiduciary responsibilities. 

While the Self-Determination provisions and the Education measures 

are sometimes read as two separate acts, it is important to understand 

the passage of the two measures under the same act. For the first time. 

Congress recognized through an explicit policy statement the important 

correlation between Indian education and self-rule. If tribes were to 



determine their own future and identity, they must be afforded paramount 

control over the education of their children (88 St. 2203, 2204; Gross, 

1978: 1198). While the 1975 Education Assistance act differed very 

little from that of 1972, its association with self-determination was a 

clear sign of a new era in Indian policy. The Self-Determination and 

Education Assistance Act of 1975, then, might be considered the 

theoretical framework by which most (but not all) subsequent Indian 

legislation was fashioned. 

One other legislative measure of note in the 1970's was the 

establishment of the American Indian Policy Review Commission (AIPRC), 

just two days prior to the passage of the Self-Determination Act in 1975 

(88 St. 1910). The AIPRC was born of positive speculation, as it was 

the first such commission to include Indians in its ranks. It was 

intended to generate a number of positive recommendations following a 

two year investigation of federal Indian policy. The commission 

consisted of six members of Congress and five Indian commissioners. 

This body, in turn, appointed members to eleven specialized task forces, 

most of whom were Indians. The AIPRC has been highly criticized as an 

endeavor plagued with political tension and compromise, thereby 

hindering its progress and fostering an inadequate final report ( Brown, 

1979: 2; Deloria 8. Lytle, 1983: 23). Be that as it may, the fact 

remains that an effort was made to include Indians in the investigative 

process, and the final report of the AIPRC, however imperfect, cannot be 

overlooked as a valuable source of Information. 



15 

Presidential interest in Indian affairs dwindled during the Ford 

and Carter administrations. Shortly after Ronald Reagan assumed the 

administrative helm in 1981, however, Indians became aware of some 

sobering changes in the executive approach to Indian policy. As the 

Reagan administration sought to cut federal spending in every feasible 

manner, spending on Indian programs fell drastically. Then, on January 

24, 1983, President Reagan delivered an Indian policy statement which 

seemed ironic in the wake of the administrative Indian budget cuts at 

the time. 

On the surface, the Reagan policy statement seemed to reaffirm 

Nixon's policy statement of the previous decade. The President openly 

repudiated termination and called for a revitalization of the 

"government-to-government" relationship between the Indian tribes and 

the federal government. However, the opening paragraph of the statement 

foretold the true intent behind the policy: 

This administration believes that responsibilities and 
resources should be restored to the governments which are 
closest to the people served. This philosophy applies not 
only to the state and local governments, but also to the 
federally recognized American Indian tribes (Reagan, 1983: 
98). 

Upon closer examination of the statement, it would be difficult to deny 

that Reagan was attempting to place Indian tribes in the scheme of his 

policy of New Federalism (Cadwalader, 1983: 2). This was a process of 

decentralizing domestic affairs and placing more administrative and 

financial responsibility for social, economic, and other programs in the 

hands of the state and local governments, thus lifting a significant 



financial burden from the federal government. The greater part of the 

Reagan statement proposed extensive measures to promote economic 

development among federally recognized tribes. While this was Intended 

to perpetuate the ability of tribal governments to meet the basic needs 

of the Indian communities they served, little emphasis was placed on 

cultural self-determination. 

Predictably, the Reagan policy statement was greeted with severe 

criticism from most of the Indian community. Many commentators found it 

difficult to distinguish Reagan's policy from termination (Cadwalader, 

1983: 2; Williams, 1983: 18). Interestingly, the bush administration 

reaffirmed the Reagan Indian policy in June of 1991, stating: "The 

government-to-government relationship is the result of sovereign and 

independent tribal governments being incorporated into the fabric of our 

nation..(Bush, 1991: 783, emphasis added). 

There have been two major congressional measures in recent years 

which are directly related to self-determination policy. The first is 

the Self-Determination Amendments of 1988 <102 St. 2285). The most 

significant section of this act is Title III, which draws fluid plans 

for perpetuating and developing tribal self-governance. While this plan 

does not fully liberate tribes from the clutches of the federal 

bureaucracy, it is a major step toward fostering tribal autonomy. 

The second major congressional development is a reconmendation 

found in the 1989 Final Report and Legislative Recommendations of the 

Senate Select Committee on Indian Affairs. This proposal, known as "New 



paternalism toward Indian tribes essentially through a modified treaty 

making process (Senate, 1989: 16). Under this plan, the tribal 

governments would receive appropriations directly from Congress, thereby 

eliminating the BIA from the policy scheme. Although the New Federalism 

proposal still contains certain restrictions on tribal governing powers, 

if it is passed into law, it will mark a clear break away from federal 

paternalism in Indian affairs. 

Perhaps the common thread of all the major approaches to 

self-determination policy, both congressional and executive, is a 

repudiation of termination policy, whether explicitly or implicitly. It 

would be a mistake, however, to assume that each of these policies is 

consistent with the next, especially if the policies are not examined 

together. The purpose of this thesis is to conduct a thorough 

comparative analysis of the major executive and legislative approaches 

to Indian self-determination policy. An investigation of this type will 

explicate the differences and similarities between the respective 

approaches of the two branches to self-determination policy. It will 

also provide a more complete understanding of the term 

"self-determination" as it is applied to federal Indian policy. 
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CHAPTER I 

Overview 

The Self-Determination Era has occupied a relatively 

short period of time in comparison to certain other periods 

in federal Indian policy. Accordingly, the door is wide 

open for scholarly analyses of policies in this category. 

This chapter will explain the problems to be addressed in 

this thesis, while stating the specific goals of the 

investigation. Furthermore, this chapter will detail the 

method of analysis and the research approach to be used in 

this investigation. Finally, this chapter contains a 

discussion of previous scholarly literature on 

self-determination Indian policy, and it will explain how 

this thesis will utilize or elaborate on these previous 

analyses of the subject matter. 

Statement of Problem and Goal 

As previously noted, self-determination is not a single 

policy, but rather, a conglomeration of policies under a 

single heading. While the ideological thrust of these 

policies is to promote tribal autonomy, federal approaches 

to this end vary. There are three primary sources from 

which federal Indian policy is formulated— the executive 
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branch. Congress, and the Supreme Court. This 

investigation, however, will only focus on the first two 

branches, the purpose of this thesis is to evaluate the 

Indian self-determination policies of the legislative and 

executive branches of the United States government from 1970 

to present. 

This investigation will use a broad comparative 

analysis of the merits and shortcomings of the major 

executive and legislative policy approaches between 1970 and 

1992. Furthermore, the thesis will examine the formulation, 

implementation, and outcome of policies under the heading of 

"self-determination," the goal being to determine the 

beneficial and/or detrimental effectiveness of each with 

regard to Indian tribes. Finally, this study will determine 

the meritorious aspects of current United States Indian 

policy which should not be abandoned, and point out the 

negative features of these approaches which should be 

discontinued. 

The major presidential policies to be examined will be 

those of the Nixon, Reagan, and Bush administrations. This 

will entail an evaluation of how each administration has 

developed and supported its Indian policy statement. The 

congressional policy approaches to be examined will be the 

Self-Determination and Education Assistance act of 1975, the 

American Indian Policy Review Commission, the 1988 
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amendments to the Self-Determlnation Act (which includes the 

Title III Self-Governance Project), concluding with the 1989 

New Federalism proposal found in the Final Report and 

Legislative Recommendations of the Senate Select Committee 

on Indian Affairs. This will also involve an examination of 

a cross-section of major Indian legislation since 1975. The 

purpose of this is to probe for consistencies and to 

identify variations in the congressional approach to indian 

self-determination since 1975. 

Since self-determination is an implicit ideal rather 

than a single policy, the policy approaches thereunder are 

largely experimental in nature. Likewise, there may be 

blatant differences between and among the various approaches 

to such policies, even within a given branch of the 

government. The first step in this investigation will be to 

operationa1ize the concept of se1f=determination. More 

precisely, the study will explicate the definitions, and the 

perceptions of the term "self-determination" as set forth in 

the respective approaches and recommendations, executive and 

legislative, to Indian policy since 1970. The question will 

be posed: does self-determination mean, or imply, economic 

self-sufficiency, tribal self-governance, cultural survival, 

or a combination of either or all of the aforementioned 

concepts? As will be illustrated, these three goals are 
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commonly emphasized in the rhetoric of Indian 

self-determination, though not always equally. 

The thesis will also provide a systematic examination 

of the various Indian policy approaches, focusing first on 

those of the executive branch, then on congressional 

approaches. Each of the policy approaches will first be 

subjected to a comparative analysis within their respective 

branches. For example, the Nixon statement will be compared 

to and contrasted with that of President Reagan. Questions 

considered Includei How are these policies related? How do 

they differ? Are certain policies complimentary or 

antithetical to other policies? 

In examining each policy approach, a number of factors 

must be considered, all of which are ostensibly reflected in 

the broad ideology of self-determination. First, the issue 

of Indian participation must be considered. Each policy 

will be examined to determine the degree to which tribal 

Indians are consulted In the formulation of policy. 

Further, an assessment will be made of the quality and 

quantity of employment and other positions (i.e. Indian 

desks) made available to Indians under each approach. 

A second factor to be considered In the examination of 

each policy approach Is tribal sovereignty. What 

significance is afforded tribal sovereignty? Related to 

this is the question of the nature of tribal government. 
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Due to the anomalous political status of tribes, opinions of 

policy-makers differ when attempting to distinguish tribes 

from national, state, and local governing entities. With 

that In mind, this thesis will attempt to determine how each 

policy approach addresses the issue of tribal political 

status. 

The third factor to be considered is the issue of 

economic development as a self-determination goal. Quite 

simply, is economic development emphasized as a policy goal? 

In some instances, this goal may be highlighted at the 

expense of other initiatives, such as cultural survival. 

Finally, the concept of cultural integrity and survival will 

be considered in the evaluation of each policy approach. 

The question will be posed: is cultural survival highlighted 

in a particular policy, of is it obscured by other goals? 

Tribal sovereignty, as the ultimate manifestation of 

autonomy, is perhaps the crucial concept to be addressed 

when considering self-determination. Therefore, the ensuing 

policy analyses will be guided by five broad hypotheses with 

respect to tribal sovereignty: 1) If tribal representatives 

have a direct role in the policy-making process, then tribal 

sovereignty will be effected positively; 2) If tribal 

sovereignty is highlighted on a large scale, then the policy 

will more clearly reflect tribal interests; 3) If tribes are 

perceived as states or municipalities rather than nations. 
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then policy will be effected negatively; 4) If the theme of 

economic development Is central in a policy, then tribal 

sovereignty will be negatively effected; and 5) If the theme 

of cultural survival is highlighted in a policy, then tribal 

sovereignty will be positively effected. 

The final analysis in this thesis will entail a broad 

comparative evaluation of all policy approaches. this will 

involve a synthesis and comparison of the results of the 

earlier analyses in the investigation. The final goal will 

be to compile the compared results into a conclusion which 

will elicit recommendations for subsequent Indian policy 

initiatives, and may provide possible models to consider in 

the promulgation of federal Indian policy. 

Theoretical Significance 

The significance of this thesis lies in the fact that 

self-determination consists of a multitude of policies 

originating in differing branches of the federal government. 

The different policies have been analyzed individually and 

with respect to the particular branch of government from 

which each policy originated. Such analyses, however, 

provide only partial insight into the effectiveness of 

self-determination policy. The particular nature of each 

branch of government from which a policy originates has a 

direct bearing on the effectiveness and/or meaning of a 
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certain policy. A presidential statement, for example, may 

be intended to make an issue more visible, while an act of 

Congress generally codifies an intended course of action. 

Due to the diverse nature of the policies involved in 

this study, the theoretical framework of this thesis will 

entail a comparative analysis of all of the policies in 

question, both congressional and executive. The intended 

method of comparison will penetrate the surface of each 

policy, tracing the formulation and implementation of each, 

then evaluating these policies with regard to their 

effectiveness. Further, we will attempt to determine which 

of the goals of self-determination ideology (i.e. cultural 

survival, economic development, self-governance) are most 

apparent in each policy. 

The actual comparative analysis will be conducted on 

two levels. First, we will compare each of the policies as 

promulgated wi th i n their respective branches of government. 

The most critical comparison, however, will be between the 

policies of the executive and legislative branches. Not 

only will this explicate the differences between the policy 

approaches in terms of formulation, implementation, and 

aftermath, but it will illuminate the relationships between 

and among the policy approaches of the two branches. More 

precisely, such a comparison will better illustrate how the 
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varying Indian policies of the executive and legislative 

branches effect each other. 

The various approaches to self-determination policy, 

executive and congressional alike, are best examined in 

comparative manner. In this way, a sharper image may be 

di-jiwn of the nierit-6 anci pitfdlls of the Qeneral ideology of 

self-determination. Furthermore, this will allow for a more 

oomple'te' and comprehenei ve) comparison of the 

Se1f-Determination Era with other periods of federal Indian 

poli cy. 

Implicit In any comparison is the possibility of 

similarities in the subject matter in question, which in 

this case involves different approaches to broad, common 

policy goals. Likewise, the policy approaches may differ in 

that certain approaches may possess attributes which are 

more beneficial to the people directly impacted by the 

policy, in this case tribal Indians. There is also the 

possibility, however, that aspects of one policy approach 

may be inconsistent with certain aspects of another policy. 

For example, while the current Indian policy approaches of 

both Congress and the executive branch purport to promote 

Indian self-determination, it is possible that the executive 

approach may run counter to the congressional efforts toward 

the same conceptual end. This could have a potential 

cancelling effect on the efforts of one or both of the 
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branches. Considering that Indian self-determination is not 

a consolidated policy, the potential for such conflicts In 

policy agendas is high. 

The so-called "Indian problem" can be attributed, in 

large part, to the single-most perplexing issue which has 

developed within the historical matrix of Indian policy— 

the anomalous political status of Indian tribes. While this 

has often been attributed to the vacillating nature of 

Congress in its treatment of Indian affairs, that is from 

policies of assimilation to policies of separation (see e.g. 

Deloria, 1978; Gross, 1978), one must not dismiss policy 

inconsistencies within a given time period as a contributing 

factor. Considering the multitude of approaches to Indian 

policy within the Se1f-Determination Era, it is possible 

that the different policy approaches foster differing 

perceptions of the political status of tribes and, more 

recently, the nature of the trust relationship between the 

U.S. and Indian tribes. As a hypothetical example. It Is 

possible that an executive policy might characterize the 

trust relationship as a solemn legal duty to uphold treaty 

obligations to tribes, while a congressional policy may 

convey the trust relationship as a federal duty to provide 

services to dependent peoples. A situation of this type 

would indicate that a consolidated effort was lacking 
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between and among the executive and legislative branches to 

pursue common policy goals. 

Another important aspect of this thesis, then, is that 

it will explicate the various perceptions of tribal 

political status within the differing policy approaches of 

the executive and legislative branches. Furthermore, it 

will make more visible the inconsistencies between and among 

the policies In question. In the past, some of the most 

effective Indian policies were fostered through a 

consolidated effort on the part of the executive branch and 

Congress. The allotment policy of the late nineteenth 

century, for example, though its effects were devastating 

for Indians, was characterized by a general agreement 

between Congress and the executive branch as to the basic 

goals of the policy (see generally, Hoxie, 1989). 

Furthermore, the nature of that policy, as it purported to 

eventually construe U.S. citizenship upon all Indians, made 

it clear that the executive and legislative perceptions of 

tribal political status were relatively consistent. 

Unfortunately, a unilateral federal policy of that nature is 

never desirable. 

Considering all of the goals of self-determination, its 

broad ideology has the potential to generate a most 

effective and beneficial Indian policy. While the various 

policy efforts under the umbrella of self-determination have 
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not been stagnant, it would be logical to conclude that a 

unified policy approach on the part of both the executive 

and legislative branches would result in a policy of maximum 

effectiveness. With this in mind, the final goal of this 

thesis will be to draw a unified model, which may be 

considered in the future course of Indian policy. This, of 

course, will be accomplished by way of comparative analysis, 

and it will draw on the similarities and differences of the 

combined approaches to se1f=Qetermination policy. This is 

also a critical feature of this thesis, for although the 

model may not have an immediate or direct impact on the 

policy-making process, it will illustrate the possible 

benefits of a consolidated policy-making effort on the part 

of the executive and legislative branches. It may also 

illuminate the problems which have resulted from 

inconsistencies between differing approaches to 

self-determination policy. Finally, the model will serve as 

a comparative backdrop against which the different 

congressional and administrative approaches to 

self-determination policy can be measured and contrasted. 

Review of Literature 

While there is a considerable body of literature on 

self-determination policy, few scholars have attempted to 

define self-determination. Rather, the reader is left to 
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search for implied definitions. Tn reviewing the literature 

available on self-determination, three broad goals are 

apparent in said policies: 1) to enhance tribal 

self-government; 2) to promote economic self-sufficiency; 3) 

to foster cultural survival (McGuire, 1990: 266; Nelson & 

Sheley, 1982: 73). However, some scholars tend to place 

less emphasis on some of these goals while highlighting one 

in particular. 

For example, some scholars adopt a purely political 

approach and consider self-determination to mean tribal 

entitlement to maximum self-government (O'Brien, 1986; 

Ericson & Snow, 1970; Murdock, 1975). Following essentially 

the same approach, other scholars characterize 

self-determination as a movement away from paternalism, an 

attempt to sever the restrictions the federal government 

imposes on tribes through the so-called trust relationship. 

This, however, would not cancel the federal government's 

fiduciary responsibility to preserve Indian treaty rights 

and to protect tribal land bases (Scott, 1977; Beecher, 

1977; Gross, 1978; Nelson, 1982). Nonetheless, Deloria and 

Lytle point out that: "Self-determination and 

self-government are not equivalent terms, yet they can 

describe the same social reality, simply in different terms" 

(1984: 244). 
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In developing a political definition of 

self-determination, there is another aspect of policies 

under that heading which may not involve tribal governments. 

This is the concept of Indians as active participants in the 

policy-making process, an idea which many scholars view as 

one of the most critical attributes of self-determination 

policy (Martone, 1978; Quetone, 1984; Gross, 1986, 1989), 

Few scholars actually dwell on economic development as 

a goal of greater importance than other aspects of 

self-determination. In fact, many criticize policy-makers 

for placing too much emphasis on economic development. 

Trosper maintains that such endeavors should be pursued in 

the context of, and at a pace equal to all other tribal 

goals. Self-determination, he contends, is the successful 

and equal manifestation of all such goals <1988: 827). 

The common thread of most perceptions of the meaning of 

self-determination, it seems, is the goal of cultural 

survival. Some scholars are particular in emphasizing this 

point, holding that implicit in the term self-determination 

is the idea that tribes should have the absolute right to 

determine their own membership CJaimes, 1988), Others take 

a more broad approach and draw a correlation between tribal 

autonomy and cultural survival. The two concepts, it is 

held, are dependent on one another, and true 
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self-determination rests on tribal autonomy in the modern 

world, exercised within the matrix of tribal culture (Gross, 

1978; Cornel], 1984, 1986; Deloria 8> Lytle, 1984; McGuire, 

1990). The term self-determination seems to have entered 

the vocabulary of Indian affairs at a 1966 conference of the 

National Congress of American Indians <NCAI), which convened 

in an effort to counter the threat of further termination 

legislation. In that context, Deloria and Lytle state: 

"Real self-determination was indeed termination, but under 

conditions established by Indians instead of Congress" 

C1984: 216). Detail can be added to this broad definition 

through the words of Michael Gross: "Self-determination is 

an effort to win for Indians the same right of 

self-determination enjoyed by other American communities, 

while preserving a special constitutionally sanctioned 

relationship with the federal government..." while affording 

Indians "...dignity, self-worth, and economic stability 

without robbing them of their heritage" <1978: 1195-96). 

Most scholars agree that Richard Nixon's Indian policy 

statement of July 8, 1970 marked the inception of 

self-determination as an active policy goal CEricson 8< Snow, 

1970; Forbes, 1981; Deloria 8, Lytle, 1984; Gross, 1986, 

1989; McGuire, 1990). Detailed analyses of the Nixon 

policy, however, are few in number. Gross provides an 

extremely optimistic analysis of this policy in Contemporary 



32 

Federal Policy Toward ftmerlcan Indians <1989). According to 

Gross, Nixon's policy brought a major breakthrough for 

Indian interests. Gross maintains that in making hia 1970 

statement, Nixon put his career on the line in a number of 

ways. First, his repudiation of termination policy was too 

radical for the conservative majority in Congress. In doing 

so, he implied that tribes were at least the equivalent of 

state and local governments, a concept which challenged the 

lingering termination sentiments in Congress. Second, his 

statement generated a great deal of tension among the myriad 

"Old Guard" republican officials of the Interior Department 

and BIA (Gross, 1989: 66-69), 

Beyond the Presidentjs visible policy statement. Gross 

maintains that there were several other positive aspects of 

Nixon's policy approach. First, Gross maintains, Nixon 

created a pro-Indian agenda through the appointment of 

several key officials, such as Interior Secretary Walter 

Hickel and Commissioner of Indian Affairs Louis Bruce (see 

also Butler, 1978). In this manner, the administration 

attempted to reorganize the BIA, from a management to a 

service organization. Gross admits, however, that there was 

a tension between the "Old Guard" BIA officials and 

progressive appointees such as Bruce, which may have swayed 

in favor of the "Old Guard" when Hickel was replaced by 

Rogers Morton. Second, Gross states that the Nixon 
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administration went beyond standard operating procedures 

(i.e. through congressional liaisons, etc.) to promote Its 

Indian policy. Third, Nixon created many new direct links 

to the White House for Indians, and allowed Indian leaders 

an integral role in formulating policy initiatives (Gross, 

1989: 66-70). 

In virtual opposition to Gross' analysis of the Nixon 

policy is Forbes' Native Americans and Nixon <1981), in 

which the author, while not entirely repudiating the Nixon 

policy, is intent on proving the policy a manipulative 

device. Forbes admits that the Nixon policy statement was a 

positive measure insofar as it had a significant impact on 

changing Indian policy, and that the Nixon administration 

marked one of the most innovative periods in BIA history. 

Yet Forbes' thesis is guided by two critical questions: To 

what extent was the Nixon statement intended to pacify the 

Indian community and suppress militancy in order to 

ultimately exploit Indian resources? And was the 

President's policy statement merely a media event? <1981; 

40). Unfortunately, Forbes does not adequately answer these 

quest ions. 

While suggesting that Nixon's policy was guided by a 

great deal of support from oil and mineral corporations, 

Forbes focuses very little on the President himself. 

Typical of his criticisms of the Nixon policy approach is 



34 

that the Indian organizations sanctioned by the 

administration, such as the National Tribal Chairman's 

Association (NTCA), were representative of very few Indians. 

What Forbes does reveal Is that there was a great deal of 

tension within the Interior Department and BIA between some 

of Nixon's early appointees (who would ostensibly bring 

reforms) and the "Old Guard" officials (see also Officer, 

1978), It would be difficult, indeed, for one man to 

overhaul an entire bureaucracy consisting of literally 

thousands of employees. Nonetheless, Forbes argues that the 

Nixon policy, as set forth in the President's Indian policy 

statement, lost momentum within the administration soon 

after it was issued <1981:39-42). 

Forbes seems to follow a model which Lacy <1982: 2) 

refers to as cooptat i on— a power holder's intentional 

extension of some form of political participation to actors 

who pose a potential threat. According to Lacy, the Nixon 

Indian policy was ultimately a form of cooptation he terms a 

fiIterina oavoff— intended to defuse resistance and 

offering little real power to the recipients (1982: 20). 

For while NiXon's policy statement was the result of his 

consultation with certain Indians, Congress failed to act on 

It immediately. Furthermore, Lacy maintains, the Indians 

Nixon consulted were not representative of all Indians (see 

also Cornell, 1984). 
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The Indian policy of the Reagan administration has been 

examined by several scholars and commentators, most of whom 

are quite critical of the administration's approach. The 

most positive appraisal comes from Gross (1989), who views 

the Reagan policy statement as a substantive reaffirmation 

of the Nixon Indian policy. Gross is also of the opinion 

that Reagan's call for a "government-to-government 

relationship" between the federal government and Indian 

tribes is an affirmation of the concept of tribes as 

"constitutional sovereigns", as elicited by the American 

Indian Policy Review Commission in 1977 (1986: 49; 

1989:71-72). Other scholars and commentators have been 

mildly critical, but have suggested that the Reagan policy 

would be workable if it were made specific (NCAI, 1983; 

Scott, 1983). 

The most common criticism of Indian policy during the 

Reagan era is that Indian programs bore the brunt of federal 

budget cuts, and that the Reagan agenda was determined to 

perpetuate cuts in this area, particularly through officials 

such as Interior Secretary Watt, who characterized the 

depressed conditions of Indian reservations as the result of 

"failed socialism" (Scott, 1983; Chavers, 1983: NTCA, 1983; 

Cornell, 1984). Others maintain that Reagan's alleged 

advocacy of Indian self-determination was a mere rhetorical 

gesture of no force, and that the only true policy measures 
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of Indians eligible for federal services while opening 

Indian lands to private sector exploitation (Morris, 1988; 

Jalmes, 1988? Delorla 8. Lytle, 1984). Interestingly, in 

1982 Vine Deloria Jr. hailed the budget cuts as a welcome 

development, as such reductions in programs would allow 

tribes to "...evaluate the strengths and weaknesses of their 

past activities and to plan more precisely for the future" 

<1982: 2). 

Another common criticism of the Reagan Indian policy is 

that it was a new form of termination CCadwalader, 1983; 

Chavers, 1983; Morris, 1988; McGuire, 1990), The reasoning 

behind this interpretation of the policy has not only to do 

with the fact that the Reagan budget cuts were inconsistent 

with the goals set forth in the policy statement, but also 

the fact that Reagan seemed to class tribal governments with 

local governments, thus indicating that he intended to 

propel tribes into the scheme of his New Federalism. While 

Williams C1983) initially adopts this mode of interpretation 

in his analysis of the policy, his approach is systematic 

and balanced. On the one hand, Williams notes, many aspects 

of the policy statement Csuch as the placement of an Indian 

on the White House Advisory Committee on Intergovernmental 

Affairs) would be truly representative of Indian interests. 

However, while the policy purported to promote economic 
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development on Indian reservations, federal funding applied 

to that end was grossly inadequate. Williams also 

recognizes elements in Reagan's Indian policy which reflect 

his economically-based federalism. 

In the few years following the Indian 

Self-Determination and Education Assistance Act of 1975 (PL 

93-638), some scholars commented that the key factor in 

determining the impact of this act would be full tribal 

commitment to its philosophy (Deloria, 1978; Butler, 1978; 

Vinje, 1978). From the time of its passage to the present, 

however, the act has received positive remarks from a number 

of scholars. Some hail the act as promoting tribal autonomy 

and Indian access to decision-making channels (Cornell, 

1984; Danziger, 1984; O'Brien, 1986). Others acknowledge 

the act's potential to foster tribal economic development 

(Vinje, 1982). Still others note that the act is an attempt 

to bolster cultural self-determination through the 

association of education with tribal autonomy (Gross, 1978; 

Quetone, 1984; McGuire, 1990). 

Gross (1986, 1989), who contends that the 1970's 

brought an unprecedented flow of positive changes in Indian 

policy, embraces all of the above sentiments. Gross 

maintains that as far as Congress was involved, PL 93-638 

was the result of greater Indian advocacy and more stable 
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Indian committees in both houses. This was perpetuated by 

the onslaught of Indian activism (see also Cornell, 1986). 

Public Law 93-638 has been subjected to several points 

of criticism as well. Many scholars note that the act did 

little or nothing to alleviate paternalistic practices (such 

as Interior secretarial approval of tribal government 

transactions) and other restrictive measures in federal 

Indian policy (Scott, 1977; Beecher, 1977; Gross, 1978; 

Slagle, 1979; Chaudhuri, 1982; Nelson & Sheley, 1982; 

Quetone, 1984; Cornell, 1984; Danziger, 1984; Deloria 8. 

Lytle, 1984; O'Brien, 1986; McGuire, 1990). Some suggest, 

however, that the Interior Department was instrumental in 

developing PL 93-638, and that the absence of a clear 

definition of the trust relationship in the act makes it 

difficult for Interior officials to Implement that policy 

(Butler, 1978; Officer, 1978; the meaning of the trust 

relationship is covered in detail in chapter 2). Others 

writing in years subsequent to PL 93-638— though not 

directly addressing the act— elaborate on problems the act 

did not solve or address, such as the imposition of 

non-Indian institutions on tribal governments, which has 

often resulted in tribal factionalism (DeMontigny, 1975; 

Martone, 1976; Chaudhuri, 1982; Holm, 1982). 

It is also noted that PL 93-638 fails to clarify the 

political status of tribes (Murdock, 1975; Martone, 1976: 
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Gross, 1978). Moreover, some scholars have painstakingly 

explicated ways in which general federal regulatory statutes 

may counter the principles of PL 93-638 (Scott, 1977; 

Beecher, 1977). Likewise, a number of commentators have 

expressed a need for explicit amending or other legislation 

to clarify and or address areas where PL 93-638 has fallen 

short CScott, 1977; Beecher, 1977; Martone, 1976; Gross, 

1978; Nelson, 1982). 

Deloria & Lytle <1984: 222-24) elucidated two 

tremendous fallacies in PL 93-638. First, federal grants 

through the act must often be matched with tribal funds, a 

formidable contradiction in policy. Second, the Education 

Act (Title II) actually perpetuated a division of Indian 

education among several different parties (i.e. states, 

tribes, BIA), with no consolidating factor to give it a 

common direction. Michael Gross (1978: 1237-40) agrees with 

this latter contention, and points out that the act 

virtually ignores the most integral units of tribal bodies— 

the smaller communities. 

Criticism of the American Indian Policy Review 

Commission (AIPRG) abounds. Nonetheless, many scholars 

agree that its formation was a sincere and good gesture 

(Brown, 1979; Thompson, 1979; Grinde, 1979; Cornell, 1984: 

Gross, 1986, 1989; McGuire, 1990). It is also widely held 

that the final report of the commission generated a number 
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8. Lytle, 1983. 1984; Gross, 1986, 1989; Mcgulre, 1990). A 

select number of scholars maintain that the AIPRC and its 

task forces contained a diverse cross-section of Indian 

representatives (Delorla & Lytle, 1983, 1984; Gross, 1986, 

1989). Finally, certain scholars view the AIPRC as 

reflecting a strong advocacy of Indian Interests In Congress 

(Thompson, 1979; Gross, 1986, 1989), and as having had some 

degree of influence on the future of Indian policy (Slagle, 

1979; Gross, 1986, 1989), while some contend that the 

greatest achievement of the AIPRC was to generate a real 

political awareness among Indians (Thompson, 1979). 

In pointing out the negative aspects of the AIPRC, 

however, scholars have gone to great lengths. Some charge 

that the commission was not entirely representative of the 

Indian community as a whole (Brown, 1979; Thompson, 1979). 

Whether representative or not, many scholars agree that the 

AIPRC was plagued from the start by Indian politics, and 

that the commission's non-Indian members were relatively 

ignorant of Indian affairs (Thompson, 1979; Grinde, 1979; 

Deloria & Lytle, 1983, 1984). Furthermore, the research 

method of the AIPRC has been severely criticized for its 

lack of a clear strategy and its hasty method of conduct 

(Brown, 1979; Grinde, 1979; Deloria & Lytle, 1984). 
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While the Final Report contained some good 

recommendations, some scholars charge that these were lost 

in a sea of legislative housekeeping measures (Grinde, 1979; 

Slagle, 1979; Deloria 8< Lytle, 1984), while others maintain 

that its results were essentially ineffectual (Thompson, 

1979). Furthermore, the Final Report placed all of the 

blame for the "Indian problem" on the federal government and 

failed to address the Indian initiative (Slagle, 1979; 

Deloria 8< Lytle, 1984). While the AIPRC report purported to 

restore tribal sovereignty, some scholars suggest that its 

rhetoric was simply too strong, which ultimately resulted in 

a confrontation with growing sentiments of non-Indian 

backlash in Congress (Slagle, 1979; Thompson, 1979; Deloria 

& Lutle, 1984). If a consensus can be forged from the 

numerous comments and criticisms of the AIPRC, then, it is 

that the commission was a positive gesture which produced 

results of little force. 

All of the aforementioned definitions of 

self-determination (or implications thereof) are useful, but 

for the purposes of this thesis what is needed is a broad 

synthesis. The description of Deloria & Lytle (1984: 216) 

of self-determination as termination prescribed by Indians, 

and Gross' (1978: 1195-96) detailed definition, will serve 

as a solid basis for considering an al1-encompassing 
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definition o£ self-determination. Trosper's <1988: 827) 

abstract definition of self-determination <i,e. the 

successful and equal manifestation of all tribal goals, such 

as economic development, cultural survival, etc.) will serve 

as a useful framework by which each policy approach can be 

analyzed in terms of its consistency with each of the goals 

of self-determination ideology. 

Most of the literature reviewed above on executive 

policy approaches is substantial. The analyses of Gross 

(1989) and Forbes <1981) on the Nixon policy are 

particularly useful, primarily because they are virtually 

diametrically opposed. Gross presents a good illustration 

of the positive aspects of Nixon's policy toward Indians, 

but falls to explicate the shortcomings therein. This is 

largely due to the fact that Gross emphasizes the impact of 

federal policy on Indians as mlnori tles rather than as 

peoples with a distinct political relationship with the 

United States. Forbes, on the other hand, presents an 

excellent depiction of the political tensions within the 

Nixon administration <part1cular1y within the Interior 

Department) which may have complicated the effective 

implementation of Nixon's Indian policy initiatives. 

However, Forbes is too intent on proving that the Nixon 

policy was a mere instrument of cooptatlon, designed to 

stifle Indian activism. What Is needed, and what this 
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thesis will pursue, is a balanced analysis of the Nixon 

policy, affording a fairs and equal consideration to both 

the merits and deficiencies therein. Furthermore, this 

thesis will evaluate the Nixon policy, and all other policy 

approaches, with regard to their impact on Indians as both 

minorities and members of distinct political entities. 

Williams C1983) analysis of the Reagan policy is by far 

the most balanced and systematic treatment of that subject, 

for although Williams is highly critical of the policy, he 

does not deny that it contains meritorious features. 

Certainly, it is not wise to repudiate an entire policy on 

the grounds that it is partially flawed. What is needed is 

a contemporary analysis of the Reagan policy. Nine years 

have passed since the Williams assessment, providing a 

longer track record by which to gauge that policy. Morris'' 

(1988) analysis meets this end only partially because he 

focuses only on the clearly negative aspects of the Reagan 

policy. The next question which needs to be addressed is 

whether Reagan's policy has. In any way, significantly 

benefited tribes. 

The literature on congressional policy approaches to 

self-determination presented in this section offer a wide 

range of criticisms, praises, and perspectives. Gross 

(1989), of course, fails to offer any real criticism of the 

various policies, but her analyses illustrate that the 
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congressional policies In question are not without merit. 

Although much of the other literature on congressional 

self-determination policy approaches clearly counters Gross' 

arguments, the various perspectives must be considered 

together. Scholars such as Michael Gross (1978) and Deloria 

and Lytle, for example, offer some important constructive 

criticisms which suggest ways in which PL 93-638 may be 

amended, supplemented, and improved, thereby rendering it 

more effective. This thesis will provide a more 

contemporary analysis In the aftermath of PL 93-638 

amendments subsequent to these analyses. 

Finally, while the AIPRC has been thoroughly 

criticized, these criticisms must be considered together 

with the merits of the commission and its Final Report. 

Brown (1979) offers some good suggestions as to how the 

commission might have been Improved, and offers guidelines 

by which a new, more effective commission might be formed. 

This is a useful model, but the merits of the AIPRC should 

be salvaged and reconsidered, for there is always the danger 

that the positive aspects of a given policy may be obscured 

by criticism. 

Summary and OutlIne 

In closing this chapter, a summary of the goals of the 

ensuing thesis is in order. Each chapter will contain a 
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comparative analysis of various federal approaches to Indian 

self-determination policy. Each policy approach will be 

evaluated according to its formulation, implementation, and 

aftermath. Chapter two will deal with executive approaches 

to self-determination policy. Chapter three will examine 

congressional policy approaches. The final chapter will 

synthesize the findings of the prior chapters, and will 

engage a hybrid comparison of the executive and legislative 

approaches to self-determination policy. From this hybrid 

analysis we might develop a useful model depicting the 

actions and interactions of the executive and legislative 

branches of the federal government in the Indian 

self-determination policy scheme. 
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CHAPTER II 

THE EXECUTIVE IMPETUS 

Presidential Involvement in Indian PolIcvt An Overview 

Presidential interest in the formulation and 

advancement of Indian policy has historically fluctuated 

with each administration. From time to time, however. 

Presidents have assumed a central role in the national 

Indian policy-making process. President Washington was 

instrumental in promoting the continued negotiation of 

treaties with Indian nations, and he was most persuasive in 

bringing about such pivotal legislation as the Trade 

Intercourse Act of 1790 <1 St. 137). In a similar manner, 

Thomas Jefferson advanced policies intended to hinder the 

include of white settlers into the Indian Country, while at 

the same time promoting elements of Euro-American 

"civilization" among Indian tribes (see Prucha, 1990: 

17-24). In the 1830's, through messages to Congress and 

other actions, Andrew Jackson cast his image as perhaps the 

most stalwart advocate of Indian removal to the west (see 

generally, Prucha, 1962: 164-259). 
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Originally, the U.S. government <as had many European 

colonial powers in North America) dealt with Indian tribes 

as separate nations, through the medium of treaties. By the 

close of the Civil War, however, as the practice of entering 

into treaties with tribes dwindled, Indian affairs became an 

exclusive matter of domestic policy. With the reservation 

system well established, President Grant issued his "Peace 

Policy" in 1870 which purported to "...Christianize and 

civilize the Indian, and teach him the arts of peace" 

(Grant, 1870, in Prucha, 1990: 135). For nearly a century 

thereafter, presidential interest in Indian policy was 

minimal, though there were some exceptions. In the first 

half of the twentieth century. Franklin Roosevelt was 

indirectly responsible for one of the most progressive 

periods in Indian policy. Roosevelt's Commissioner of 

Indian Affairs, John Collier, fervently opposed the past 

Indian policies of assimilation and allotment. Instead, he 

emphasized the integrity of tribal culture and he advocated 

a policy which would foster tribal self-rule (Gross, 1989: 

61; see generally, Deloria & Lytle, 1984). The ultimate 

manifestation of Collier's ideals (though in notably 

modified form) was the Indian Reorganization Act of 1934 

(IRA, 48 St. 984), which was essentially the seed for modern 

tribal governments. 
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During the Nixon administration, however, 

presidential interest in Indian policy reached a new height. 

Actually, Nixon;s tenure as President coincided with several 

social and historical events relevant to Indian affairs. 

The Indian programs under the Roosevelt administration (the 

"Indian New Deal") had helped reservation Indians to protect 

and develop their own natural resources for their own 

benefit, and had opened the door to a new line of tribal 

leadership which was familiar with the workings of western 

society. This leadership was enhanced after World War II, 

as several Indian veterans returned to reservations who had 

experienced the modern world first hand (Cornell, 1988: 

179). 

While termination policy offset the programs of the 

Indian New Deal considerably, it ultimately spawned a new 

cultural and political awareness among Indians. On the one 

hand, the devastating results of termination forced tribal 

leaders to forcefully protest that unilateral federal 

policy. On the other hand, an increasing number of urban 

Indians were moving too urban areas to find employment as a 

result of federal Indian relocation programs during the 

Termination Era. Often unable to find jobs, and lacking the 

traditional securities of tribal societies, many urban 

Indians came together to form intertribal and supratribal 

organizations. However, urbanization created new 
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educational opportunities for some Indians. What emerged, 

then, were several pan-Indian organizations with a new corp 

of educated Indian leaders, such as Vine Deloria, Jr. and 

Dennis Banks, to articulate the grievances of both 

reservation and urban Indians. While organizations such as 

the National Congress of American Indians (NCAI) functioned 

primarily as political lobbyists, more radical groups such 

as the American Indian Movement (AIM) were engaging in 

militant protest activities by the late 1960's (Cornell, 

1988: 176-80; Gross, 1989: 95-96; see generally, Josephy, 

1971>. 

These factors within the Indian community were 

matched by certain external factors. Tribes and Indian 

organizations began to form greater outside alliances with 

powerful non-Indian policy-makers and organizations. 

Furthermore, the 1960's ushered in a new national emphasis 

on minority civil rights, which was accompanied by the 

egalitarian reforms of the Kennedy and Johnson 

administrations (Cornell, 1988: 172; Gross, 1989: 9-10>. 

Indians were afforded special privileges through the Office 

of Economic Opportunity (OEO) and other federal programs 

intended to bring relief and development to underprivileged 

communities. The OEO programs offered many financial and 

educational opportunities for tribal Indians, eventually 

spawning a new generation of tribal professionals— 
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attorneys, economists, etc.— who were able to use tribal 

resources and the law to advance Indian Interests (Cornell, 

1988: ISO). 

Richard Nixon was elected President in 1968, in the 

midst of these developments. At that time, 

self-determination became an active policy goal which has, 

at least in the language of Indian affairs, endured to the 

present. This chapter will examine the most visible 

executive approaches to Indian policy from the first Nixon 

administration to present. 

The Nixon Administration 

To most scholars of American Indian policy, Richard 

Nixon is an enigma. Despite the waxing national interest in 

Indian issues during the late 1960's, it was still 

surprising that Nixon would voice a concern for Native 

Americans. What is unusual is that a Republican, who was 

commonly slated as an anti-civil rights proponent, would 

assume a central position in advancing a pro-Indian agenda. 

Furthermore, Nixon''s tenure as Vice-President during the 

Eisenhower administration made many Indians weary of his 

presidential aspirations during the 1968 election. For it 

was under the Eisenhower administration that termination 

policy climaxed, and the threat of a resurgence of such a 



policy was still very real in the minds of many Indians 

(Forbes, 1981: 31). 

Nixon's Indian agenda, however, represented the 

decline of termination, and he made his concern for Indian 

people quite visible. Yet, the question may still be 

asked—why Nixon? The answer may lie in the famous story of 

his college football coach, himself an American Indian, whom 

Nixon later characterized as the most inspiring individual 

in his life. Newman was proud of his heritage, and Nixon 

recalled that the coach had Instilled in him a sense of 

competitiveness and a belief that character was more 

important than race or background. It is possible that this 

experience inspired Nixon to do whatever he could to advance 

Indian interests. Whatever the case, Nixon^s approach to 

Indian policy transformed the concept of Indian 

self-determination from a previous gesture of benign 

rhetoric to an active policy initiative. Nixon's 1970 

message to Congress (Nixon, 1970a) is the paramount symbol 

of his personal interest in Indian affairs. 

Before considering Nixon's 1970 message, it is 

necessary to examine at length the events leading up to that 

statement as well as the preliminary measures the President 

took to promote his Indian agenda. The first federal 

official to apply the term "self-determination" to Indian 

affairs was President Lyndon B. Johnson in his March 6, 1968 
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message to Congress. After a fleeting repudiation of 

termination policy, followed by various recommendations, 

Johnson stated: "I propose, in short, a policy of maximum 

choice for the American Indian, a policy expressed in 

programs of self-help, se 1f-development, self-determination" 

(Johnson, 1968: 337). 

Essentially, Johnson's message merely confirmed the 

current practice of extending special reform programs (as 

through the OEO) to Indians as the official policy of the 

administration. Such programs were available to other 

minorities and under-privileged citizens, and Johnson did 

not make a strong effort to acknowledge the unique 

relationship between the federal government and Indian 

tribes. Thus, Johnson courted the popular perception of 

Indians as distinct minorities. That is, the American 

public commonly acknowledges that Indians are culturally 

distinct, and that many Indians are impoverished. Popular 

opinion, however, often falls to consider (or is indifferent 

to the fact) that tribes have a unique political 

relationship with the U.S. government. There is an 

overwhelming failure to realize that tribes, through tenets 

of international and national law (i.e. treaties, statutes), 

are recognized as entities possessing inherent sovereignty 

(Deloria, 1986: 192-94). 
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Johnson did, however, establish within the White 

House, the National Council on Indian Opportunity (NCIO) in 

order to effect a consolidated effort toward Indian programs 

among the various federal agencies. The Council, headed by 

Vice-President Hubert Humphrey, included six cabinet 

members: the Secretary of the Interior: Secretary of 

Agriculture; Secretary of Commerce; Secretary of Labor; 

Secretary of Health , Education, and Welfare; and the 

Secretary of Housing and Urban Development. The council 

also included the director of the Office of Economic 

Opportunity, and six Indian leaders appointed by the 

President (Johnson, 1968: 336). 

Nixon apparently gave serious consideration to 

Johnson's statement as he prepared his platform for the 1968 

election. In September of that year he revealed an eight 

point Indian agenda in which he pledged "respect for the 

right of self-determination for Indian people...", which 

included a repudiation of termination policy (in Taylor, 

1972: 198-99). Nixon also promised to support the NCIO, and 

to encourage Indian people to assume authority over the 

programs affecting them- particularly education- while 

actively participating In the policy-making process. Most 

significantly, he promised to recognize the special 

relationship between the federal government and Indian 

people (Taylor, 1972: 198-99). These promises, along with 
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other proposals concerning Indian health and economic 

development, formed the skeletal framework of what would 

become Nixon's official policy statement. 

With regard to Indian affairs, the first important 

official to be appointed following Nixon's entering the 

White House was the Secretary of the Interior. Nixon's 

appointment of former Alaska governor Walter J. Hickel at 

first received widespread criticism from Indians and 

non-Indians alike. During his confirmation hearings, 

Hickel was bombarded with allegations of being "...an oil 

and gas man..." who intended to develop the natural domain 

for business purposes (Hickel, 1971: 14). Indians were 

particularly skeptical of Hickel, partially due to his 

nullification of a contract between a native-owned Alaska 

fishery and a Japanese firm. Although Hickel's argument in 

his own defense was legally sound, the United Native 

Americans (UNA) fueled a campaign against him by issuing 

bumper stickers reading: "Stop the war on Indians: Impeach 

Hickel" (Hickel, 1971: 23-27; Forbes, 1981: 32). 

It must be noted, however that Hickel had the 

endorsement of the Alaska Federation of Natives, the primary 

native organization, spearheading native claims in that 

state. When the U.S. purchased the territory of Alaska in 

1884, the land and resource claims of the natives in that 

region were uncompromised through treaty or other agreement. 
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and remained largely in tact until 1960. At that point, the 

impending construction of the Alaska pipeline made it 

apparent that the natives would have to compromise their 

claims through legal settlements. This was ultimately 

accomplished through the Alaska Native Claims Settlement Act 

of 1971 (85 St. 688). As governor of Alaska, in fact, 

Hickel had successfully promoted a bill in the state 

legislature to award the state's natives a sum of $50 

million until claims could be permanently settled. 

Furthermore, he created the Alaska Rural Affairs Commission 

to deal directly with natives, through which a number of 

self-assistance programs were offered. He also appointed a 

number of Alaska natives to his administration (Hickel, 

1971: 33, 161-62). Whether Hickel's initiatives toward 

native affairs in Alaska were intended to advance his own 

self-interests is a subject of endless controversy. It is 

possible, however, that these early initiatives would 

influence the course he would take as Secretary of the 

Inter ior. 

Nixon had promised to make Indian participation in 

the formulation and implementation of policy a cornerstone 

of his Indian agenda. This not only entailed consulting 

with Indian leaders on policy measures, but it also meant 

the advancement of Indian preference hiring on all levels of 

the federal government. The legal sanction for the 



55 

preferential hiring of Indians in the Bureau of Indian 

Affairs <BIA) dated back to the 1834 Act organizing the 

Indian Department (4 St. 735), but this statutory language 

was rarely transformed into practice. When Nixon was 

elected in 1968, there were approximately 15,000 BIA 

employees. Of the Indians employed then, most were in the 

lower echelon. Until a new Commissioner of Indian Affairs 

was appointed,Hickel was responsible for bringing Indians 

into the upper ranks of the Bureau. Shortly after taking 

the oath of office, the Secretary sent letters to leaders of 

the National Congress of America Indian <NCAI) expressing 

his intent to "...reorganize the BIA at the top, placing 

Indians as leaders in executive positions" (Hickel, 1971: 

164). 

When Hickel came to Washington, he brought Morris 

Thompson with him. Thompson was an Athabascan Indian and 

former member of Hickel's gubernatorial staff. Hickel 

created the new position of Special Assistant to the 

Secretary on Indian Affairs for Thompson. This, he 

maintained, would provide him some access to Indian voices 

without going through the BIA hierarchy. The most difficult 

task at hand, however, was to remove 17 non-Indian top 

executives from the BIA and replace them with republican 

Indians. Apparently, Hickel was prepared to accept 

democratic nominees, but found strong opposition among 
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democratic nominees, but found strong opposition among 

republicans in Congress. Finally, the ice began to break 

with the location of a most unlikely candidate for 

Commissioner of Indian Affairs—a dairy farmer from 

Richfield Springs, New York named Louis R. Bruce (BIA, IR. 

1969, September: 1; 1969, October: 5; Hickel, 1971: 165-68). 

Bruce, a Mohawk-Sioux, was officially named 

Commissioner of Indian Affairs on September 22, 1969. He 

grew up on the St. Regis Mohawk Reservation In New York, and 

had served as executive secretary of the NCAI. He had 

previously served in the federal government as a special 

commissioner on Indian housing to the Federal Housing 

Administration. Upon Bruce's confirmation as Commissioner, 

Nixon issued a special message of endorsement wherein he 

stated that "...[now] the voice of the Indian will be heard 

on all questions affecting the life of the Indian. It is 

not this Administration's policy to tell the Indian what to 

do, but rather to help the Indian to do what needs to be 

done (BIA, IE, 1969, September; 1-3; Hickel, 1971: 167-68). 

The process of drawing Indians into the upper ranks of 

the BIA went relatively slow, and it was not until October 

of 1970 that Hickel announced the appointment of 15 Indians 

to key positions in the Bureau's headquarters <BIA, IR. 

1970, October: 4-5). Nonetheless, Hickel, Commissioner 

Bruce, and other key officials in the administration began 
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to elaborate on the President's Indian agenda and to 

actively advance the concept of self-determination. On 

October 8, 1969, Vice President Spiro Agnew, along with 

Hickel and Bruce, attended the annual convention of the NCAI 

in Albuquerque. The appearance of three high federal 

officials at a meeting of the nation's largest Indian 

organization was, at the least, a symbolic gesture to 

promote the administration's promise to consult Indians on 

policy initiatives. Agnew's message to the convention was 

by far the strongest statement on the administration's 

developing policy. He opened by stating that: "The 

administration opposes termination. The administration 

favors the continuation of the trust relationship and the 

protection of Indian lands and Indian resources" (BIA, IR. 

1969, October: 1). He then acknowledged the unique 

relationship, based on treaties and law, between Indian 

tribes and the federal government. But he also pointed out 

the diversity in Indian communities which made it an absurd 

practice to apply any sinale program to all Indian 

communities. Therefore, he stated, although the federal 

government is obliged to provide services to tribes, the 

notion that the federal government was compelled to 

administer such services was entirely paternalistic (BIA, 

IE, 1969, October: 2). 
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What Agnew proposed was a new plan for restoring 

control of programs to Indian tribes, a plan that would not 

undermine the trust relationship. He believed that previous 

efforts to restore local control of programs to Indians—OEO 

programs, for example—were not sincere efforts to dissolve 

paternalism. Hickel and Bruce essentially did little more 

than reinforce Agnew"'s statement, although Hickel made the 

bold assertion that: "There will be no plans concerning 

Indians without having Indians in the planning.... There 

will be no programs for Indians without Indians running the 

programs" (BIA, 1969, October: 4-5). 

Bruce did voice his intentions at the convention to 

restructure the Bureau in order to accommodate full Indian 

participation, and as a new team of Indians began to filter 

into the BIA, signs of change were pending. In early 1970, 

Hickel began sending representatives to tribes across the 

nation to announce that the BIA was shifting from a 

management organization to one of technical assistance. In 

February of 1970, Bruce announced an executive realignment 

of the Bureau's Central office. Top management positions 

were being filled by Indian leaders, many of whom Bruce had 

accepted upon the recommendation of Indian communities. In 

order to diminish the bureaucratic tangle which was 

complicating the BIA line authority, Bruce reduced the 

number of Associate Commissioners from 6 to 2. Furthermore, 
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he created an Office of Legislative and Tribal Relations in 

order to effect a more fluid communication link between 

Congress, the administration, and tribes regarding 

legislative measures (BIA, IE, 1969, October: 6; 1970, 

February: 1; Hickel, 1971: 169). 

In May of 1970, Bruce announced the following 5-point 

plan which would become the Bureau's active policy: 

1) to transform the Bureau from a management to a 
service organization; 2) to reaffirm the trust 
status of Indian land; 3) to change the role of 
area offices including greater emphasis on 
technical services; 4) to give tribes the option 
to take over any or all BIA program functions with 
the right of retrocession; 5) to continue present 
Bureau policies relating to urban Indians with the 
additional emphasis of a strong Indian advocacy in 
the public and private sectors with the BIA 
advocacy role stressed at all stages of BIA 
operations (BIA, ig, 1970, June: 2). 

In the meantime, the BIA highlighted a program of 

employing reservation Indians of all ages as aides in the 

various service areas Ci.e. education, forestry), thereby 

generating employment for reservation Indians while 

providing them with training for future careers with their 

tribes or the Bureau. Furthermore, the Bureau implemented a 

National Workshop on School Affairs which provided tribal 

representatives with training in school board formulation 

and the actual operation of schools. At the same time, 

Bruce personally encouraged Indian applications for all BIA 

superintendents positions (BIA, JLg, 1970, April:l-2, 5-7). 
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The changes initiated within the Bureau were actually 

well received by Indian leaders. On May 5, 1970, the NCAI 

passed a resolution praising the commissioner for reducing 

barriers between the BIA and tribes, and especially for his 

unsurpassed effort to evoke Indian participation in his 

programs. On May 22, the newly formed National Conference 

for Tribal Chairmen ands Tribal Leaders passed a similar 

resolution at a meeting in Denver. The Conference was 

particularly impressed by Bruce's policy of inviting tribal 

leaders to Bureau of Budget meetings (BIA, IE, 1970, June: 

1-2; 1970, July: 7). 

Perhaps what most impressed tribal leaders, however, 

was the fact that tangible results were beginning to 

crystallize from the new BIA policies. In other words, the 

administration's promise of maximum Indian participation was 

being transferred from rhetoric into action. These results 

began to take the form of negotiated contracts with certain 

Indian communities for tribal control of certain federal 

services. In April of 1970, members of the Navajo community 

of Ramah negotiated a 3 year contract in the amount of 

$308,000, for the operation of their own high school. On 

April 25, Hickel signed a contract with the Eskimo village 

of Mekoryuk on Nunavak Island which granted full ownership 

and management control of a herd of 10,000 reindeer to the 

village. The most outstanding of such transactions. 
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however, occurred on May 23, when Zuni Governor Robert Lewis 

signed a $55 million contract for the full transfer of BIA 

services to tribal control. Under the Zuni Plan, the Pueblo 

governor would assume the role of superintendent, and 

eventually non-Indians would be employed at the tribe's 

discretion (BIA, IE, 1970, May: 1; 1970, June: 1-2; 1970, 

July: 5; Hickel, 1971: 169-79), 

Interestingly, Hickel and Bruce found the authority to 

transfer the control of services to tribes through the 1834 

act organizing the Bureau of Indian Affairs. Section 9 of 

that act reads, "...And where any of the tribes are, in the 

opinion of the Secretary... competent to direct the 

employment of their blacksmiths, mechanics, teachers, 

farmers, or other persons engaged for them, the direction of 

such persons may be given to the proper authority of the 

tribes" (4 St. 735: 737; BIA, IR, 1970, June: 1). 

It should be noted that during the first Nixon 

administration several federal agencies other than the BIA 

were also increasing their efforts to offer special Indian 

programs. One method of promoting Indian interests in these 

agencies was through the creation and maintenance of Indian 

desks. In the Justice Department, for example, a special 

Indian desk was created to coordinate programs for tribal 

criminal justice agencies, which included the allocation of 

funds for such endeavors. Approximately $10 million was 
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allocated for this purpose between 1969 and 1970 (Executive 

Office of the President CEOP], 1971: 237). The OEO 

expanded its efforts in Indian programs into the field of 

education by creating 48 Indian law scholarships. As of 

July 1970, 184 industrial plants were operating on Indian 

lands, employing over 6,000 Indian people. These were all 

subsidized through special grants, totalling $242,790, from 

the Economic Development Administration CEDA) of the 

Commerce Department CBIA, 1£, 1970, January: 6; 1970, July: 

1-3). 

To ensure a greater degree of consolidation among 

federal Indian programs while providing Indians with a 

stronger link to the White House, Nixon retained the NCIO 

under his administration. On January 26, 1970 the Council 

convened for the purpose of hearing a series of 

recommendations submitted to the federal members of the 

council by the Indian members. Vice President Agnew, as 

chairman of the council, ordered the federal members to 

respond to the recommendations within 30 days <BIA, IR. 

1970, March: 1; Josephy, 1971: 192). 

The recommendations of the Indian members of the 

council actually formed the nucleus of Nixon's July 1970 

policy statement. In their statement, the Indian leaders 

opened by summarizing the perplexities of everyday life for 

the average Indian, as well as the problems with the 
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administration of Indian affairs in general. Certain 

recommendations were, however, omitted from Nixon's policy 

statement, such as the creation of NCIO field offices (NCIO, 

in Josephy, 1971: 192-204). Nonetheless, all of the 

recommendations which appeared in Nixon's statement were 

included in the prior NCIO statement. Specifically, the 

NCIO proposed measures to promote Indian participation in 

and control of federal programs in areas such as health and 

education. In the latter area, the council recommended 

specific measures be taken to allow Indians greater control 

of the public education of their children (Josephy, 1971: 

197-200). The council also recognized the need to provide 

federal services to urban Indians, but it suggested that the 

Departments of HUD and HEW and the GEO be responsible for 

such services rather than the BIA. Finally, the NCIO 

recommended special loan programs for Indian business 

ventures, and proposed a legal authority independent from 

the Interior and Justice Departments to represent Indians in 

litigation against federal agencies (Josephy, 1971: 202-04). 

It should be apparent, however, that Nixon's policy 

statement was not a spontaneous off-shoot of the NCIO 

statement, but that it evolved over time. As previously 

mentioned, Nixon entered office with a strong Indian agenda. 

This agenda formed a skeletal framework within which his 

policy could develop, ideally through the medium of Indian 



64 

input. As has been illustrated, the BIA, under the 

direction of Bruce and Hlckel, began to take measures to 

advance the ideals of Nixon's original Indian agenda. Thus, 

certain officials of the BIA, by way of example (i.e. 

contracting with tribes for the transfer of federal 

services), played a significant role in formulating some of 

Nixon's legislative recommendations. 

A number of officials within the White House must also 

be credited with bringing forth Nixon's July 8 statement. 

Leonard Garment, Nixon's Special Assistant for Minority 

Affairs, and Bradley Patterson (Garment's assistant in 

charge of Indian affairs) were directly responsible for 

adopting the recommendations of the NCIO Indian members. 

These men, in turn, had the support of Nixon's Domestic 

Policy Chief, John Ehrlichman (Forbes, 1981: 38-39). These 

officials, as will be illustrated, continued to promote the 

Nixon policy statement after it was issued. 

What is most significant about Nixon's message to 

Congress is that it marked a radical departure from the way 

Indian policy had been handled since World War II. It was 

the first presidential message in the twentieth century to 

identify Indians as something other than minorities: "The 

special relationship between Indians and the Federal 

Government is the result...of solemn obligations which have 

been entered into by the United States Government... through 
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written treaties and through formal and informal agreements, 

our government has made specific commitments to the Indian 

people" (Nixon, 1970a: 565). With these words, Nixon 

emphasized the treaty-based relationship between the federal 

government and Indian tribes. Thus, his request that 

Congress take measures to repeal HCR 108 (the benchmark of 

termination) was ot intended as a mere concession to an 

oppressed minority. Rather, it was the administration's 

official recognition of a distinct political relationship 

between Indian tribes and the federal government. 

In his message, Nixon called for an end to the federal 

paternalistic approach to Indian affairs. For years, 

federal programs such as health care and education had been 

administered by the local governments of non-Indian 

communities. Why then, should Indian communities not have 

the same opportunities, but with the assurance that the 

federal trust relationship would not deteriorate? This 

concept Nixon defined as self-determination (Nixon, 1970a; 

565-67). 

The core of Nixon's message was a series of legislative 

proposals. First and foremost, he proposed 

self-determination legislation to allow Indian groups to 

take over federal program administration through contracts, 

with the right to retrocede these contracts back to federal 

agencies. Federal agency approval would not be required for 
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such transfers, and included in such legislation would be 

safeguards and accountability procedures. Such legislation 

would promote tribal autonomy and would allow more federal 

money to go directly into Indian country (Nixon, 1970at 

567-68). 

Nixon also advocated Indian education legislation which 

would promote Indian controlled schools and school boards, 

and would authorize the Secretary of the Interior to 

transfer Johnson-O'Mal1y (JOM, 48 St. 596) funds directly to 

tribes rather than states. In 1970, there were no 

accountability measures to guarantee that such funds reached 

Indians in public schools. Furthermore, Nixon revealed a 

multi-faceted plan for reservation economic development 

which called upon Congress to enact the Indian Financing 

Act, the broadening of the BIA Revolving Loan Fund for 

tribal business, and the encouragement of incentives to 

attract private entrepreneurs to finance Indian businesses 

CNixon, 1970a: 570-71). 

Nixon's other proposals included: increased 

appropriations for Indian health; increased efforts through 

the QEO, HEW, and HUD to meet the needs of urban Indians; 

the establishment of the Indian Trust Counsel Authority to 

represent Indian tribes in legal matters which posed a 

conflict of interest between the tribes and the federal 

government; the establishment of a new position— Assistant 
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Secretary on Indian Affairs- within the Interior Department, 

in order to more effectively guide the implementation of 

Indian policy (Nixon, 1970a: 572-74). 

The most symbolic gesture of Nixon's statement In terms 

of renewing the federal relationship of good faith with 

tribes was his recommendation that the lands of Blue Lakes 

be restored to Taos Pueblo in New Mexico. The lands had 

been annexed by the federal government for the creation of a 

national park in 1906, and the Indian Claims Commission 

determined that these lands were seized without compensation 

to the Indians. For 64 years Taos leaders campaigned for 

the restoration of their lands. Nixon acknowledged the 

sacred nature of Blue Lakes to the people of Taos, and he 

urged the restoration of their lands as an important step 

toward the renewal of the "...relationship of trust and 

confidence between the federal government and the Indian 

people" (Nixon, 1970a: 569). 

Nixon introduced his legislative package too late for 

passage in 1970, although there was no guarantee that it 

would have passed in that year. Indeed, it was 1975 before 

Congress codified the procedures for tribal contracting in 

the Se1f-Determination Act (88 St. 2203). Nonetheless, his 

policy received favorable feedback form Indians across the 

country. Even key administrative figures were taken aback 

by the implications of the message. Hickel recalled 
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enthusiastically that "...this statement was so 

revolutionary that I wondered if the Justice Department 

fully understood its ramifications" (Hickel, 1971: 170-71). 

Hickel's statement evokes an interesting point. In his 

message, Nixon advocated the protection of Indian lands and 

resources. The self-determination measures he proposed 

would have insured this if successfully implemented. Some 

Nixonian critics suggested that his administration 

(particularly the Interior Department) was wrought with 

tension between the new team of reformers led by Bruce and 

the "Old Guard" republicans. Forbes (1981) has argued that 

members of the latter faction were primarily concerned with 

preserving the bureaucracy and advancing corporate interests 

at the expense of Indian resources. In other words, the Old 

Guard was diametrically opposed to Nixon's policy of 

self-determination, which would allow tribes as collective 

entities greater control over their natural resources. The 

Old Guard might have favored termination policy, which would 

have placed Indian lands under private ownership and made 

them more vulnerable to exploitation by private 

corporations. On the other hand, with a powerful 

bureaucracy in place, the Old Guard republicans would be 

able to cater to private enterprise through the manipulation 

of tribal governments and resources (Forbes, 1981: 39, 99; 

Gross, 1989: 66). 
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Nixon was bound by party ties to appoint republicans to 

influential positions in the Interior Department and the 

BIA, and it would have been extremely difficult to find a 

large number of republicans who would actively embrace his 

liberal Indian policy. If the Old Guard endorsed Nixon's 

policy in words, they did not pursue it through their 

actions, as did Louis Bruce. This factional tension seems 

to have accelerated in the later years of the Nixon 

administration, as will be discussed at a later point. 

However, it is worth noting that the "Old Guard" antagonism 

may have started to manifest itself shortly after Nixon's 

message. For example, in late July of 1970, William H. 

Veeder, a stalwart advocate of Indian water rights within 

the BIA was reassigned within the Interior Department, and 

his travel expenses were cut. Apparently, his reassignment 

was not a measure that required Bruce's approval (Forbes, 

1981: 39). 

A presidential policy statement requires constant 

administrative support subsequent to its delivery If it is 

to yield results. While the Nixon administration may have 

been plagued with internal factionalism, it cannot be 

accused of blatant inactivity in support of its Indian 

agenda. The President himself took the first steps to 

advance his policy. Prior to his message to Congress, Nixon 

had requested $4.9 million in his fiscal 1971 budget for a 
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tribal organizations and individuals with an additional 

source of income for business development CBIA, JLE> 1970, 

March: 3). In August of 1970, Nixon signed an executive 

order increasing the number of Indian NCIO members to 8. 

This measure would insure that every region of the country 

had an Indian representative on the Council, and for the 

first time an urban Indian leader was appointed. 

Considering that at least half of the total U.S. Indian 

population lived in cities by that time, this was a very 

important step (Nixon, 1970b! 132-33; BIA, IS, 1970, 

October: 1-2). 

While the self-determination legislation Nixon 

requested would not become law until 1975, the BIA under the 

direction of Bruce continued to make changes to accommodate 

Indian participation and tribal contracting. On November 

24, 1970, Bruce announced a 4-point plan to restructure the 

BIA. First, he proposed a system of employee reassignment 

and selection. This would entail extensive consultation 

with tribes affected by such personnel changes. Second, 

inspection teams evaluating agencies would thereafter 

include representatives from tribes under the agency being 

inspected. The final two points involved a redelegation of 

all line authority from area offices to agencies, in order 

to bring such operations closer to tribes. Area offices 
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December: 1-3). 

With the announcement of these changes, Bruce 

highlighted optional tribal contracting for BIA services. 

He took a number of measures to insure the smooth 

implementation of this policy, the most significant of which 

were: 1) the NCAI and the Indian law section of the 

American Bar Association were invited to form a joint 

committee to recommend how self-determination contracts 

should be worded; and 2) Indian leaders were encouraged to 

work di rect1v with the Central BIA office to negotiate 

contracts <BIA, J£, 1970, December: 4). 

Following these initiatives, tribal contracting for 

federal services did, in fact, accelerate. This was 

particularly true with regard to Nixon's Indian education 

proposals. By the end of 1971, there were five Indian 

contract schools in operation across the nation. These 

were: Rough Rock and Blackwater Navajo schools, Arizona; 

Ramah Navajo High School, New Mexico; Micousukee School, 

Florida; and Stefan School, South Dakota. Also in 1971, the 

BIA negotiated three contracts, making inter-tribal 

corporations responsible for the use of JOM funds in 

Nebraska, North Dakota, and South Dakota (BIA, XE, 1971, 

June/July: 10; Taylor, 1972: 84). Furthermore, a $458,000 

contract was signed in June of 1971 to allow 15 California 
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Indian communities (approximately 14,500 Indians) to 

administer their own health programs. By the end of fiscal 

1971, over 800 contracts for tribal take over of federal 

services were in effect <BIA, IR, 1971, June/July: 4; 

Taylor, 1972: 143). 

In the area of economic development, the BIA pursued an 

Indian Business Fund Development Program through which 384 

grants were issued for Indian small business development and 

expansion in fiscal 1971, generating approximately 2,900 

full-time Indian Jobs. In fiscal 1972, the Bureau 

supplemented tribal incomes for 25 tribes through a tribal 

government development fund totaling $200,000. The Labor 

Department contributed to this area by funding a $2.5 

million all-Indian Job Corp Center in fiscal 1971, and by 

making $8.4 million available to Indians for emergency 

employment (BIA, IE, 1971, June/July: 12; 1971, 

August/September: 3; Taylor, 1972: 113, 121). The most 

notable effort in this area emerged in early 1972 when Bruce 

announced that the Bureau would redirect its employment 

assistance program from relocation to the development of 

reservation manpower. At the least, this was an important 

counter-termination measure (BIA, XE, 1972, 

January/February; 1-2). 
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Although this thesis is concerned primarily with 

federal policies toward tribal Indians, it is necessary to 

consider Nixon's policy toward urban Indians to some degree. 

For as previously stated, at least half of the U.S. Indian 

population lived in cities by 1970. As a result of 

termination policy, the federal government had gradually 

attempted to phase out urban Indian programs. By the same 

token, termination perpetuated a growing urban Indian 

population, and the growing Indian activism of the late 

1960's and early 1970's was spearheaded by urban Indians 

(Forbes, 1981: 34). 

Most of the urban Indian programs implemented under 

Nixon were administered by agencies other than the BIA. 

Arguably, this would characterize urban Indians as mere 

minorities, outside of the special relationship between the 

federal government and tribes. Although Bruce had voiced a 

concern for urban Indians in 1969, Assistant Interior 

Secretary Harrison Loesch issued a statement of policy in 

early 1970 restricting BIA programs to Indians on trust 

lands (BIA, JR, 1969: et al; Taylor, 1972: 136-37). This 

coincided with the policy recommendations of the NCIO, which 

suggested that urban Indian programs be administered outside 

the BIA. It should be noted that the NCIO was dominated by 

tribal leaders, and the long-standing view of most tribal 

leaders was that urban Indian programs would draw money away 
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from reservations. Thus, the urban-rural tension within the 

Indian community added to the existing friction within the 

Nixon administration CJosephy, 1971: 201; Forbes, 1981: 

36-37) . 

In 1974, however, the Supreme Court countered certain 

of the Bureau's efforts to exclude non-reservation Indians 

from its programs. Since 1952, the BIA Manual had contained 

a provision making non-reservation Indians ineligible for 

general assistance, a program similar to welfare. 

Nonetheless, in the case of Morton v. Ruiz, the Court 

unanimously held that the BIA could not exclude Indians from 

its general assistance program who "...full-blooded, 

unassimi1ated Indians living in an Indian community near 

their native reservation, and who maintain close social and 

economic ties with that reservation" C415 U.S. 199: 204). 

While this decision did not have a direct impact on all 

non-reservation Indians, it did reflect a partial federal 

cognizance that the relocation program of Termination Era 

had not been a practical measure. 

As far as promoting Indian participation in 

policy-making is concerned, the Nixon administration must be 

given due credit for its efforts. In September of 1971, 

Bruce announced the appointment of 15 more Indians to high 

offices within the Bureau. In March of that year the NCAI, 

in cooperation with the BIA, OEO, and NCIO, sponsored a 



National Conference on Indian Self-Determination. Over 400 

Indian leaders from 150 tribes were present to provide the 

White House with further legislative recommendations. 

Unfortunately, little was accomplished at the conference, 

because the primary discussion centered on a resolution to 

endorse the formation of a National Tribal Chairmen's 

Association (NTCA). The resolution was narrowly defeated on 

the grounds that it would not be representative of urban 

Indians, but its proponents pledged to pursue the issue 

(BIA, iE, 1971, August/September: 2; 1971, April/May: 3). 

In April 1971, a group of tribal leaders met in Pierre, 

South Dakota and passed, by a narrow margin, a resolution to 

create the NICA. This organization would serve as an 

advisory board to the BIA. Navajo Chairman Peter McDonald 

introduced the resolution, which was later endorsed by Louis 

Bruce <BIA, IR, 1971, June/July: 3; Forbes, 1981: 47). 

Actually, there is some evidence that the April convention 

was federally funded, and that the administration encouraged 

the formation of this conservative Indian organization to 

pacify Indian activists. Indeed, the NTCA was incorporated 

into the federal budget, and more radical Indian leaders 

regarded it as an instrument of the BIA (Forbes, 1981: 9; 

Gross, 1989: 66; Bolt, 1987: 303; Cornell, 1988: ICl). 

However, tribal leaders such as McDonald, and Bill Youpee of 

Fort Peck Reservation in Montana, viewed the NTCA as a 
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necessary instrument to ensure that Bruce's reforms did not 

lose momentum. Whatever the case may be, the NTCA became a 

powerful, well funded group which served as a channel for 

many new federal programs for reservation Indians (Forbes, 

1981: 49, 108). 

There were also a number of efforts within the White 

House to advance and improve upon Nixon's Indian policy 

which must be pointed out. Although the Indian Trust 

Counsel Authority never became a reality, administrative 

measures were taken under Nixon to serve a similar purpose. 

In 1972, Leonard Garment and Bradley Patterson drafted a 

letter, signed by Ehrlichman, which was sent to Attorney 

General Mitchell. It requested that future Justice 

Department briefs against Indian natural resource trust 

interests be accompanied by a parallel brief from the 

Interior Department, upholding the Indian interests. 

Mitchell promptly confirmed the Justice-Interior agreement, 

and shortly afterward Solicitor General Griswald agreed to 

apply this procedure to Supreme Court cases. This "split 

brief" procedure did not fully alleviate the conflict 

interest in litigation between Indians and the federal 

government in cases where Indians were represented by the 

Justice Department. It did, however, ensure that as long as 

the federal government represented Indians in such cases, 

there would be a favorable federal statement on behalf of 



the Indians. The "split-brief" procedure was, unfortunately 

discontinued after the Ford administration (U.S. Senate, 

1989a: 42-43). 

Ehrlichman was also a strong advocate of bringing the 

BIA directly under White House, independent from the 

Interior Department. Actually, the idea had been proposed 

by various Indian leaders from the inception of Nixon's 

tenure as President. In March 1971, Nixon proposed 

legislature to consolidate certain federal agencies in order 

to promote administrative efficiency, and he consulted 

Indians concerning the agency which would house Indian 

affairs. This measure never passed, but in September 1971, 

Peter McDonald arrived in Washington and insisted that a 

separate Department of Indian Affairs be established (a 

measure which George McGovern incorporated into his campaign 

platform for 1972). Ehrlichman gave the idea serious 

consideration and was in the process of petitioning Nixon to 

place the BIA directly under the White House when Indian 

activists occupied the BIA headquarters In November 1972 

CBIA, IE, 1971, April/May; 1-2; EOP, 1971; 2; Nixon, 1971c: 

1341; Cook, Masterson, & Trahant, 1987, October 10: 30). 

The occupation of the BIA headquarters was the 

unexpected climax of a cross- country Indian protest caravan 

known as the "Trail of Broken Treaties." The caravan was 

formed by various Indian organizations such as AIM and the 



National Indian Youth Council <NIYC>, and as they marched 

across the continent, Indians from various reservations and 

cities Joined their ranks. Upon arriving in Washington, 

D.C. in late October 1972, the leaders of the caravan 

attempted to meet with various federal officials to discuss 

their grievances and Indian policy proposals. Most 

significantly, they intended to present their platform, 

known as the 'Twenty Points," to the President. This 

document contained recommendations ranging from the 

restoration of a new "constitutional" treaty-making process 

with tribes, to the establishment of an Indian Office 

outside of the Interior Department (Forbes, 1981: 75-78; 

Deloria 8. Lytle, 1984: 237-38). 

Unfortunately, the caravan did not receive a favorable 

welcome from federal officials. Its leaders were denied 

meetings with the President and other federal officials, and 

officials such as Harrison Loesch regarded the caravan as 

nothing more than an urban Indian demonstration (Forbes, 

1981: 76). On November 2, 1972, when the caravan moved to 

the BIA headquarters to meet with officials there, they were 

virtually shunned. The precise circumstances of that 

meeting remain uncertain, but the apparent communications 

gap between the Indian leaders and the ranking Interior 

officials on hand lead to a seven day occupation of the 

building by members of the caravan. The occupation came to 
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an end after three days of negotiations between Indian 

leaders Camong them AIM'S Russel Means and Dennis Banks) and 

Interior officials. The participants of the caravan were 

allowed to return to their homes without facing federal 

charges (Forbes, 1981: 78-85). 

The occupation of the BIA headquarters opened a new 

wave of serious confrontations between the federal 

government and Indian activists in the 1970's. Shortly 

thereafter, Indian activists occupied the reservation hamlet 

of Wounded Knee, South Dakota in early 1973, which will be 

discussed in the next chapter. The occupation of the BIA 

headquarters, however, ultimately had negative effects on 

Indian policy, largely because it coincided with the eve of 

Nixon's reelection. The event was likely perceived as an 

embarrassment by the administration, and it should be noted 

that the administration did not bother to consider the 

"Twenty Points" Deloria & Lytle, 1984: 237; Forbes, 1981: 

82-83). In fact, years later Ehrlichman recalled that the 

occupation had curtailed his efforts within the White House 

to relocate the BIA, independent from the Interior 

Department (Cook, Masterson, & Trahant, 1987, October 10: 

30). 

At this point it is necessary to address Forbes' (1981) 

contention that Nixon's Indian policy was rendered 

ineffectual by tensions between the new BIA line officers 
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and the "Old Guard." This is a gross exaggeration, but the 

factionalism did seem to hinder the implementation of 

Nixon's policy initiatives after 1970. The first 

circumstance of misfortune came with the firing of Hickel in 

November 1970, for His challenging of the administration on 

issues such as conservation and the Vietnam War (Hickel's 

views were apparently too liberal for the republican party). 

In spite of his reputation, Hickel was rather enthusiastic 

when it came to advancing the President's Indian policy. He 

was certainly very cooperative with Bruce (Forbes, 1981: 

39-44). 

Hickel was replaced by Rogers C.B. Morton, a Maryland 

Senator who was noticeably more conservative. Forbes holds 

that Morton was associated with the "Old Guard," and there 

Is evidence that this is true (Nixon, 1971b: 128; Forbes, 

1981: 42-43). Morton immediately created the new position 

of Deputy Assistant Secretary on Indian Affairs. He 

appointed former Aerojet Corporation executive William L. 

Rogers, to whom Bruce was to report directly. John 0. Crow, 

a Cherokee and a career BIA man, was named Deputy 

Commissioner. Crow was charged with the direct 

responsibility of running internal BIA operations, which 

meant that he was implicitly Bruce's boss (BIA, IE, 1971, 

August/September: 1-2; Forbes, 1981: 43-44). 
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The effect of these changes was that the programs 

initiated under Bruce lost momentum. By October 1970, 180 

tribal contracts which had been awaiting approval since May 

were frozen. This led to apprehensions among tribal 

leaders, most notably Peter McDonald, whose complaints led 

Nixon to reprimand Secretary Morton CBIA, XB, 1971, 

April/May: 3; Forbes, 1981: 51). At a press conference, 

Nixon recalled: "I have told him [Morton] that we should 

look at the whole bureaucracy with regard to the handling of 

Indian affairs, and shake it up, and shake it up good...the 

way we have handled the Indian problem in this country is a 

disgrace" (Nixon, 1971c: 1342). 

The firing of Louis Bruce in December 1972 was the 

final blow to the administrative implementation of Nixon's 

Indian policy. When Indian activists occupied the 

Washington BIA headquarters in November of 1972, Bruce 

decided to remain in the building as a peace maker. 

However, Morton and Harrison Loesch accused him of 

insubordination and stripped him of his authority. Yet 

Loesch, another "Old Guard" ally, was fired soon afterward, 

as was John Crow, for speaking scornfully of the 

administration for not taking police action against the 

activists (Forbes, 1981: 84, 102). 

Although Morris Thompson, a member of Bruce's "new 

team" became the next Commissioner, the implementation of 



Nixon's policy was not nearly as effective as it had been 

under Bruce. The reasons for this development reflect, in 

part, the legacy of the Nixon administration. First, the 

so-called "administrative anarchy" which weighed so heavily 

on the Interior Department posed a barrier to the reforms 

originally initiated by Bruce. Second, the "militant" 

activities of Indian activists, though largely the result of 

miscommunications between the Indians and federal officials, 

inhibited a great deal of support within the administration. 

Finally, the Watergate scandal not only preoccupied the 

administration, but it ultimately deprived Indians of some 

of their key advocates therein, such as Ehrlichman (BIA, IR. 

1974, April: 1-2; Forbes, 1981: 78, 99; Cook, Masterson, & 

Trahant, 1987, October 10: 30). 

We might now consider the implications Nixon's policy 

approach had regarding tribal sovereignty. Interestingly, 

the term sovereignty was rarely incorporated into the 

vocabulary of the Nixon administration's Indian policy 

statements and initiatives. In 1972, a study conducted by 

Theodore Taylor for the Interior Department (which Morton 

endorsed) stated that "...tribal sovereignty has eroded and 

tribes are no longer sovereign in the traditional sense. 

Indian tribes recognized by the Federal Government as being 

under its jurisdiction will be considered as 'distinct 
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political communities' wi th i n our Federal system" (Taylor, 

1972: 152). Taylor also suggested that the goal of 

promoting Indian self-sufficiency was desirable, because the 

federal obligation to Indian tribes was not perpetual. In 

the meantime, he suggested that measures should be taken to 

encourage state responsibility for Indian services. 

Notably, he stated that tribal governments existed only 

where there is trust land. This contradicts completely 

Nixon's statement upon signing the Menominee Restoration 

Bill, wherein he acknowledged that the Menominee tribal 

government had remained intact in spite of termination 

(Taylor, 1972: 78, 115, 125; Nixon, 1973d: 1438). 

The critical analysis, however, concerns Nixon's policy 

statement with regard to its formulation and implementation. 

Nixon encouraged Indian participation at all levels of 

policy-making. In that respect, his policy initiatives 

rejected the popular myth that Indians are wards of the 

federal government. Wardship implies that certain groups 

are incompetent to manage their own affairs. This has often 

been confused with the federal trust responsibility toward 

Indian tribes, which is not the product of a guardian-ward 

relationship. Rather, it is a fiduciary responsibility 

(i.e. to protect lands, resources, etc.) based on treaties 

and other agreements made in good faith between the U.S. and 

Indian tribes (see generally Cohen, 1960; O'Brien, 1986). 
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But Nixon also advocated the continuation of the trust 

relationship, while pointing out the federal obligations 

toward Indian and established through treaties. In doing 

so, he implicitly acknowledged a political relationship 

between the Indian tribes and the federal government. 

Although economic development was a high priority on Nixon's 

Indian agenda, cultural survival was equally considered. 

The evidence for this lies in Nixon's advocacy of Indian 

controlled education and the restoration of Blue Lake to 

Taos Pueblo. Thus, Nixon's policy was not a policy of 

asslmi1 at i on. 

Quite simply, Nixon proposed a plan whereby tribes 

could assume more control over their own destines. This 

plan would allow tribes to break free of the bonds of 

bureaucracy, without having to sacrifice their distinct, 

treaty-based relationship with the United States. However, 

some of the contracting programs he proposed included 

accountabi1ity procedures to insure that federal monies to 

tribes were not mismanaged. Considering these 

circumstances, it would seem that Nixon viewed tribal 

governments as political entities with certain vestiges of 

nationhood. Unfortunately, his plan did nothing to resolve 

the anomalous political status of tribes. That is, Nixon 

did not attempt to clearly distinguish tribes as independent 
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national sovereignties, or as sub-national governing 

entities within the federal system. 

The aftermath of the Nixon policy initiatives must be 

considered in the context of the entire Self-Determination 

Era. The July 1970 message consisted primarily of 

legislative recommendations. A number of these measures 

were eventually adopted, including: the Restoration of Blue 

Lake to Taos Pueblo<84 St. 1437); Indian Financing Act of 

1974(88 St. 77); Self Determination and Education Assistance 

Act of 1975<88 St. 2203); and the establishment of an 

Assistant Secretary for Indian Affairs by Departmental Order 

(U.S. Office of the Federal Register [0FR3, 1978, September 

5: 39362-64). Although termination was not congressional 1y 

rejected until 1988, the implicit requiem for that policy 

occurred with the passage of the Menominee Restoration Act 

of 1973 (87 St. 700). Most significant, however, is the 

fact that Nixon called for a coordinated approach to Indian 

affairs between the legislative and executive branches. In 

fact, he frequently urged Congress to pursue a consolidated, 

bipartisan approach to Indian policy, which is precisely 

what happened when pieces of his legislative goals were 

passed by Congress (see e.g. Nixon, 1970c: 1689; 1974: 409). 

Unfortunately, this was not a permanent trend. 

Nixon's commitment to Indian affairs must not be 

underestimated, regardless of the internal friction which 
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may have crippled his administration. Nixon continually 

pressed Congress to pass his Indian legislation. Moreover, 

like no other President within this century, he kept his 

policy visible by devoting a significant portion of his 

State of the Union addresses to Indian Affairs Csee e.g. 

Nixon, 1971a: 110; 1972: 85; 1973b: 1089; 1974a: 134). It 

was also under his administration that Indian participation 

in policy initiatives, whether through contracting or 

consultation, reached its peak. Between 1969 and 1973, for 

example, over 102 Indian were appointed to key 

administrative positions, 60 in the BIA al one C see 

general 1y, BIA, IR, 1969-74: Nixon, 1973a: 654; 1973c: 

1283-84). Final 1y, federal appropriat ions for Indi an 

programs i ncreased more rap i d1y under the Nixon 

administration than perhaps any other administration in 

history. His fiscal 1974 Indian budget, for example, was 

$1.6 million—more than twice the amount it was when he 

entered office CNixon, 1974a: 134>. 

Through his Indian policy statement, Nixon established 

a broad, working framework for Indian self-determination 

policy. Although he did not draw an explicit definition of 

self-determination, he did emphasize the importance of the 

three major goals of self-determination. Through his policy 

of contracting with Indian tribes and communities for the 
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administration of federal services, he highlighted Indian 

self-rule. Through recommendations such as the restoration 

of Blue Lake to Taos Pueblo, he expressed the importance of 

tribal cultural survival. By proposing special Indian loan 

programs, as through the Indian Financing Act, Nixon 

emphasized the importance of economic development in 

allowing tribes to survive in the modern world. Finally, 

and most significantly, Nixon made it clear that the 

critical element in making self-determination a reality was 

maximum Indian participation, both in the federal 

policy-making process and in the management of their own 

affa i rs. 

In sum. President Nixon's approach to Indian policy 

spawned some positive results. There were undoubtedly some 

unfortunate flaws in its implementation, symptomatic of 

bureaucratic obstacles. In terms of efficiently advancing 

his Indian policy, Nixon did not adequately fill the ranks 

of the Interior Department and the BIA with his own 

"ideological kin." Furthermore, his administration should 

have been more responsive to Indian activists at critical 

times, as during the "Trail of Broken Treaties." There were 

also issues which Nixon's policy failed to clarify, such as 

the precise political status of tribes. Yet, his Indian 

policy was a policy of action, and it was infinitely better 

than the federal policy of uninitiated termination, for his 
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policy gave Indians the opportunity to control their own 

destinies. Most important, however, is the fact that his 

policy represented a turning point. Not only did his policy 

initiatives transform self-determination from benign 

rhetoric to an active policy goal, but it was a call for 

consolidated action on the part of the executive branch and 

Congress. It would be unjust to assert, as Forbes has, that 

Nixon's policy died before it gained momentum. Even today, 

his Indian policy is often invoked by both the executive and 

legislative branches of the federal government. 

The Reaaan and Bush Administrations 

The remarks of President Bush in June of 1991 concisely 

describe the premises on which both the Reagan and Bush 

administrations based their Indian policies. In his 

official Indian policy statement. Bush stated: "The 

government-to-government relationship [between the U.S. and 

Indian tribes] is the result of sovereign and independent 

tribal governments being incorporated into the fabric of our 

nat i on..." (Bush, 1991: 785, emphasis added). Neither Bush 

nor Reagan ever bothered to explain how tribes had become 

incorporated into the federal system, but both Presidents 

ignored the anomalous political status of Indian tribes and 

regarded Indian policy as merely another vein of standard 



89 

domestic policy. Reagan considered Indian 

self-determination an exclusive matter of economic 

development vls-a-vis the private sector, which was the 

mainstay of his entire domestic policy. While Bush has not 

been as fervent as Reagan in emphasizing economic 

development among tribes, his administration has tended to 

down-play the political aspect of self-determination, 

characterizing the concept as minority self-determination. 

Thus far, we have devoted considerable attention to the 

Nixon administration's approach to Indian policy for three 

reasons. First, Nixon's policy statement was essentially a 

blueprint for subsequent initiatives toward Indian 

self-determination. Second, the numerous measures taken by 

the Nixon administration to advance its Indian policy are 

illustrative of the various way in which the executive 

branch can influence policy. Third, a great deal of 

activity transpired in the area of Indian policy during the 

Nixon years. The Nixon approach then, will serve as a 

useful paradigm by which to gauge subsequent efforts toward 

self-determination policy, particularly within the executive 

branch. President Carter must be credited for endorsing two 

important pieces of legislation during his administration— 

the American Indian Religious Freedom Act of 1978 C92 St. 

469) and the Maine Indian Claims Settlement Act of 1980 (94 

St. 1785). But neither Ford nor Carter issued official 
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Indian policy statements, and their efforts toward the 

advancement of any Indian policy were minimal. Therefore, 

this thesis now turns to the Reagan and Bush 

administrations. 

Unlike Nixon, Ronald Reagan did not enter the 

Presidency with a strong Indian agenda. During the campaign 

of 1980, Reagan made a general promise to Indian leaders to 

uphold the principle of "self-determination," to support 

treaty rights and obligations, and to even expand the scope 

of federal obligations. Most notably, he proposed to end 

tribal dependence on the federal government by helping them 

to develop their own natural resources ("Ronald Reagan 

1980;," 1980, November 13: 1), However vague, these 

promises were enough to win Reagan the support of many 

tribal leaders for his first election; particularly, members 

of the NTCA and the Council of Energy Resource Tribes (CERT) 

(Beck, Junkin, & Brinkley, 1982, November 19: 49; Jorgensen, 

1988: 10). 

What Reagan either did not consider or did not care to 

address was the fact that his Indian proposals might run 

counter to his economic platform. The Reagan administration 

will be remembered for Ideological vocabulary such as 

"private sector" and "federalism." In general, federalism 

denotes some degree of decentralization wi th i n a governing 

system. However, Reagan's version of federalism, or "New 



Federalism," was "...to reduce the size, cost, and burden of 

the Federal Government and to clear the way for State and 

local governments to regain their autonomy in our federal 

system," without creating obstacles to private sector 

activities CEOP, 1981: 1). In other words, drastic budget 

cuts were pending with the incoming administration, and 

tribal leaders waited in anticipation to see if Indian 

affairs would be caught in the cross-fire of these cuts. 

One area in which Reagan was particularly gifted was in 

the selection of close "ideological kin" for his 

administration. In January of 1981, he appointed James G. 

Watt as his Secretary of the Interior. Watt had prior 

experience in the Interior Department under the Nixon and 

Ford administrations, and when he Joined the Reagan 

administration he was president of the Denver-based Mountain 

States Legal Foundation. This firm, which championed the 

development of public lands for business enterprise, 

epitomized Watt's stance on conservation. He made it no 

secret that he opposed environmental extremists, and he took 

every measure within his power to appoint subordinates who 

would not deviate from his philosophy that, "...the greatest 

threat to the ecology of the West is environmenta1ism itself 

(in "Sagebrush Rebel," 1981, January 5: 17; "James Watt's 

Land Rush," 1981, June 29: 22-23). 
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If the appointment of James Watt did not provide 

immediate insight into the Interior Department''s position of 

Indian affairs, intimations soon followed with the 

appointment of Kenneth L. Smith as Assistant Secretary on 

Indian Affairs. Smith, a Wascoe Indian from the Warm 

Springs Reservation in Oregon, had vast experience in the 

field of economic development. He was a successful business 

leader with his own tribe, and had served on the Board of 

Directors for the Federal Reserve Bank of San Francisco. At 

his confirmation hearings, Smith reiterated Reagan's 

preelection proposals, stating that "...Indian people have 

the will and ability to self-govern and exercise wisely 

their remaining sovereign powers...," and that while the 

federal trust relationship would not diminish tribes should 

move away from federal dependency." ...in accord with the 

existing government-to-government relationship" (U.S. 

Senate, 1981: 4-6). He went on to cite economic development 

as one of his top priorities, and his remarks foretold of 

sobering developments to follow: 

I think we have to tap the private sector. I 
do not think we can come back to the 
Government because we realize that with the 
economic conditions that are facing us...the 
tribes understand that there is not always 
going to be money from the Government... I 
think we are going to have to tap the private 
sector...for construction and capital money 
CU.S. Senate, 1981: 22). 
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Following Smith's appointment, Indian leaders 

anticipated that a statement of policy from the 

administration might be forthcoming. What came instead was 

the administration's fiscal 1982 budget proposals, which 

revealed that the proposed budget cuts would indeed apply to 

Indian programs. The greatest decreases came in the areas 

of human services. Reagan's fiscal 1982 budget called for a 

$136.9 million decrease in Indian Health Service (IHS) 

funding, a $72.9 million cut from the BIA, and the 

termination of funding for the construction of reservation 

water and sanitary facilities. It further recommended that 

HUD funding for Indian housing be entirely phased-out by 

1983, At the same time, the administration proposed to cut 

the Bureau's Business Enterprise Development Fund from $2.4 

million to $1.3 million (Morris, 1988: 732-33; U.S. Senate, 

1981: 22). 

Some of the most devastating cuts came in the area of 

employment. The 1982 Reagan budget called for an end to 

funding for the public service employment portions of the 

Comprehensive Employment and Training Act <CETA>, and 

similar programs such as the Economic Development 

Administration. If CETA programs were discontinued, an 

estimated 10,00 reservation Indians would automatically be 

unemployed (Morris, 1988: 734). Although these programs 

were not automatically terminated, CETA funding was cut 
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drastically and the impact was immediate. Between 1980 and 

1982, reservation unemployment Jumped from 40 to 80 percent. 

On the Navajo Reservation alone, the rate rose from 38 to 75 

percent in less than one year CBeck, Junkin, & Brinkley, 

1982, November 29: 49: 49; U.S. Senate, 1982: 10). 

Interestingly, the administration called for more cuts in 

CETA funds in its 1983 budget but requested an $8.3 million 

increase for BIA social services, anticipating a major 

increase in Indian requests for General Assistance CU.S. 

Senate, 1983: 20-21). These were peculiar measures, indeed, 

for an administration purporting to promote Indian 

self-sufficiency. 

One of the Reagan administration's most vicious 

budgeting assaults was on Indian education. This 

educational assault, however, would occur gradually. 

Between 1982 and 1987, the proposed Reagan budget for Indian 

education was reduced from $285 million to $217 million 

(Morris, 1988: 733). With the submission of the 1982 budget 

proposals. Smith announced that the Bureau intended to close 

a number of schools beginning with those located off 

reservations. In the same year he announced that the Bureau 

was negotiating a contract with Alaska for the state 

takeover of the remaining 37 BIA schools in that state. 

Moreover, the administration did not bother to submit a 

request for JOM funds in its fiscal 1986 proposal, holding 
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that other federal programs (i.e Impact Aid) would cover the 

cost of Indian education in public schools (U.S. Senate, 

1983: 3-5, 37; 1984a: 9; 1985: 4-5). While the 

administration dismissed these measures as necessary 

sacrifices in the wake of trying economic times, many Indian 

leaders viewed this as the ultimate breach of trust. 

Whether for purposes of assimilation or simply in 

fulfillment of treaty terms, the federal government had 

always highlighted education in Indian policy, and the 

Reagan administration made it clear that it intended to 

break from the norm (Morris, 1988: 732-33). 

Smith, as Reagan^s key voice in Indian affairs, used 

his policy initiatives on three principles: 

First is economic independence. That is the 
essential foundation for Indian 
self-determination. No. 2, that economic 
independence will only be achieved within a 
context of traditional American free enterprise. 
No. 3, Indian enterprise can flourish only in the 
political environment of a stable, responsible 
tribal government (U.S. Senate, 1983: 2). 

Thus, the administration consistently requested 

(without proposed cuts) a $10 million appropriation for 

"seed money" for Indian business ventures, with the intent 

of eventually tapping into the private sector. Also during 

Smith's tenure, the administration frequently requested a $5 

million annual appropriation to help small tribal 
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governments set up core management teams and to become more 

efficient (U.S. Senate, 1983: 2; 1984a; 2-3). 

Had it not been for strong opposition to Reagan's 

budget proposals in Congress, many Indian programs would 

have collapsed. Members of the Senate Select Committee on 

Indian Affairs, most notably John Melcher <D.-MT), 

continually rebuked BIA officials for their anemic budget 

requests (see e.g. U.S. Senate, 1984a: 16-17). Regarding 

Indian affairs, the Reagan administration quite possibly had 

one of the most disfunctiona1 relationships with Congress of 

any presidency. Yet, when Congress provided obstacles to 

further budget reductions in Indian affairs, the 

actninistrat ion turned to internal changes. The BIA began to 

alter its rules and regulations regarding eligibility for 

Indian programs, setting more strenuous guidelines regarding 

blood quantum, tribal affiliation (recognized only), et 

cetera. In this manner, the administration sought to limit 

the number of persons eligible for Indian programs (U.S. 

Senate, 1984b: 3; Morris, 1988: 734-35). 

Interestingly, the National Tribal Chairman's 

Association (NTCA) supported Reagan until 1983, at which 

time James Watt launched a verbal assault on Indian 

country. In a January 19 Interview, Watt commented: "If 

you want an example of the failure of socialism, don't go to 

Russia--come to America and go to the Indian 
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reservations...." CIn Morris, 1988: 738). Indian leaders, 

most notably the NTCA, immediately demanded a formal apology 

and/or Watt's resignation CNTCA, 1983: 6; Cadwalader, 1983: 

2; Means, 1983: 7; Winslow, 1983: 8). Eventually, Watt did 

apologize, and in October 1983 he resigned. Watt's 

resignation was due primarily to his controversial 

environmental policies (for example, he had revised 98% of 

the federal strip mining regulations, adding much more 

leniency), and it is worth noting the effect these policies 

had on Indian country. As a prime example, in 1983 Watt 

announced that the Interior's official policy was to 

recognize absolute state primary in all water resource 

issues. That year tribes requested over $6.7 million in 

federal funds to litigate water rights cases, yet only 

$300,000 in such funds were provided-- in spite of the 

administration's pledge to protect Indian natural resources 

("The Legacy1983, October 14: 25; Morris, 1988: 737-38). 

On January 24, 1983, possibly in an attempt to buffer 

Watt's comments in appeasement to Indian leaders, Reagan 

issued his official Indian policy statement. On the other 

hand, some commentators suggested that Watt made his 

controversial statement in order to divert attention from 

Reagan's policy statement. Whatever the case may be, Reagan 

reaffirmed Nixon's policy statement, acknowledging the 

endurance of the "government-to-government" relationship 
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between tribes and the federal government, and voicing his 

commitment to self-determination. He also requested that 

Congress, once and for all, repudiate termination by 

repealing HCR 108. House Concurrent Resolution 108 was, in 

fact, legislatively repealed in 1988, at the close of 

Reagan's tenure (102 St. 386). The heart of the message, 

however, laid out initiatives that were almost exclusively 

geared toward reservation economic development, and it was 

apparent that his policy was an attempt to draw tribes into 

the scheme of New Federalism. After expressing the key 

principle of New Federalism, Reagan stated: "This philosophy 

applies not only to state and local governments, but also to 

federally recognized American Indian tribes" (Reagan, 1983: 

98-99). 

Reagan's policy statement can be divided into two 

parts. The first consists of measures the administration 

had taken to advance its policy prior to the statement. 

First, the President noted the administration obtained funds 

in 1983 to implement the BIA small tribes initiative for the 

development of tribal management capabilities. 

Interestingly, the administration never explained the 

specific goals of this Initiative (beyond citing it as a 

means toward tribal self-sufficiency), though the 

President's Commission on Reservation Economies would 

provide further insight in 1984. The administration also 
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obtained $10 million in 1983 to use as "seed money" for 

reservation economic ventures, assured that the free market 

would supply the greatest amount of financing for such 

ventures. What Reagan failed to address was the fact that 

few tribes had an abundance of resources for development, 

and considering there were over 283 federally recognized 

tribes, it would take considerably more than $10 million 

annually to prompt any noticeable amount of economic growth 

among all tribes C Reagan, 1983: 99, 101; Williams, 1983: 

15). 

Reagan also introduced legislation to allow tribes to 

enter into "creative agreements" such as Joint ventures and 

non-lease agreements with private enterprise in an effort to 

develop reservation resources. This would allow tribes a 

great deal of freedom in non-lease business activities, 

although the Secretary of the Interior remained the ultimate 

authority in such transactions. Finally, the President 

signed into law the Tribal Governmental Tax Status Act of 

1982 (96 St. 2207) which construed upon tribes the same 

status as states for federal tax law purposes. On the one 

hand, this would provide an incentive for business 

enterprises located on the reservations, as tribal 1y-imposed 

taxes could be deducted for federal income tax purposes. 

Furthermore, tribes could generate revenue .through the 

issuance of interest-free bonds. However, considering the 
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economic state of most reservations, investors were not 

likely to take stock in tribal bonds due to a lack of 

security (Reagan, 1983; 100-02; Williams, 1983: 16-18). 

Moreover, in light of recent Supreme Court decisions which 

have Increased state tax Jurisdiction on reservations, the 

incentives in the Tax Status Act may become obscured (see 

e.g. Oklahoma Tax Commission v. Potowatomie Tribe. 1991). 

The second category of Reagan's statement consisted of 

proposed and/or forthcoming initiatives. First, he 

requested that Congress create a position on the Advisory 

Commission on Intergovernmental Relations for an Indian 

tribal government representative. A related measure was his 

proposal to move the White House liaison for federally 

recognized tribes from the Office of Public Liaison to the 

Office of Intergovernmental Affairs, which was done shortly 

after his message. These measures would certainly create a 

better line of communication between tribal, state, local, 

and the federal governments, and would relieve tribes of the 

pressure of having to compete with special interest groups 

under Public Liaison. Third, Reagan instructed the Cabinet 

Council on Human Resources to review and coordinate all 

federal programs in Indian affairs, making certain there was 

no unnecessary duplication and insuring a minimum of federal 

interference with tribal self-governance. This measure 

would ostensibly alleviate unnecessary bureaucracy, though 
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at the same time it could perpetuate budget cuts (Reagan, 

1983: 5; ~U.S. Department of Interior & HHS, 1984: 10; 

Wi 11iams, 1983: 5). 

As a measure of compensation for budget cuts in Indian 

affairs, Reagan proposed legislation making Indian tribes 

eligible for Title XX social services block grants to 

states. This would mean that tribal governments would have 

to compete with states for federal monies under such an 

arrangement. Finally, Reagan established by executive order 

the Presidential Commission on Indian Reservation Economics 

(PCIRE) to "...identify obstacles to economic growth and 

recommended changes at all levels, [and] recommend ways to 

encourage private sector involvement..." on reservations 

(Reagan, 1983; 99-101; Williams, 1983: 15>. 

Reagan's statement did not receive a favorable response 

from most Indian leaders. While the NCAI endorsed the basic 

framework of the policy, it also suggested changes which ran 

counter to the policy Reagan set forth in his statement. 

Most tribal leaders interpreted Reagan's policy as a new 

approach to termination, via the "sink or swim" philosophy 

of New Federalism. The rhetoric of intent behind the PCIRE 

particularly evoked memories of the Hoover Commission of the 

1940's, which purported to "free the Indians" (Cadwalader, 

1983: 2; Williams, 1983: 18). 
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The PCIRE consisted of 6 Indian members and 3 

non-Indians <2 federal officials and 1 private sector 

businessman). Ross 0. Swimmer, then Principal Chief of the 

Cherokee Nation, co-chaired the committee with former NCIO 

executive director Robert Robertson. The Commission 

operated on the assumption that "...Indian reservation 

economies were an integral part of the national economy and 

not distinctly separate third world economies" <EOP, 1984: 

7-10, 25). In less than eight months the commission 

conducted 16 field hearings, interviewed several Indians, 

consulted the private sector for suggestions, and reviewed 

all the literature and federal programs pertaining to the 

economic development. It presented its final report in 

November 1984 (EOF, 1984: 5 [pt. 23; Jorgensen, 1988: 11). 

The Commission's report basically did little more than 

to elaborate upon Reagan's official policy, and it offered 

few suggestions of merit. The report placed the greatest 

blame on tribal governments for the poor state of 

reservation economies. In support of this conclusion, the 

commission listed several tribal barriers to economic 

development, including: the tribal emphasis on the group 

rather than the individual; the rapid turnover of tribal 

governments, which supposedly created an unstable business 

climate; and weak business management by tribal governments 

(EOF, 1984: 31-34 [pt. 21. The commission recommended 
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several policy measures which would "modernize" tribal 

governments. This basically entailed the complete 

democratization of tribal governments, and the commission 

essentially suggested that the scope of tribal governmental 

authority should be confined so as not to impede private 

sector activities (EOP, 1984: 30, 38-41: Jorgensen, 1988: 

11). Yet, the report was not entirely condescending. It 

did cite factors such as excessive BIA regulation and poor 

federal funding as contributing to poor reservation 

economies. Furthermore, it suggested that legislation be 

enacted to create an Indian Trust Services Administration, 

similar to the Trust Counsel Authority Nixon had advocated 

CEOP, 1984: 32 [pt. 2], 45, 73). 

In the long run, it made little difference what was 

contained in the report, for the administration did not take 

any substantial measures to pursue the recommendations. 

Robertson recalled, "...Cthe] commission never received a 

formal thank you from the White House...." (U.S. Senate, 

1989a: 48). Robertson's remarks bring into question the 

sincerity of Reagan's interest in Indian affairs. The 

recommendations of the PCIRE were ideological compatible 

with Reagan's Indian policy. If Reagan intended to draw 

Indian tribes into the matrix of his New Federalism, it 

seems he was only willing to make minimal efforts to that 

end. 
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In fact, Reagan's announcement of an official Indian 

policy did not prompt any noticeable changes in the 

administrat ion''s approach to Indian policy. The BIA budget 

continued to diminish, dropping from $1.5 billion in 1983 to 

an all time low of $923 million in fiscal 1987 (despite the 

PCIRE recommendation that it not fall below the 1986 

appropriation). In 1986, the Indian Health Service <IHS) 

budget authority was reduced by $88 million, and another $85 

million in 1987. And not surprisingly, by 1986 the NTCA was 

eliminated from the BIA budget (U.S. Senate, 1982: 2; 1985: 

9; EOP, 1984: 2; Jorgensen, 1988: 10-12). Most likely, this 

was the result of the NTCA's increasing criticism of the 

administration after Watt's 1983 "failed socialism" remarks. 

To the credit of the Reagan administration, one area in 

which BIA appropriations increased was that of tribal 

contracts for federal services. This is not surprising, for 

tribal contracting would place more administrative 

responsibility for domestic programs in the hands of the 

tribal governments, and might potentially prepare tribes to 

assume a greater financial responsibility for such programs. 

In 1980, tribes were contracting $203 million in federal 

programs, and by 1984 that number had risen to $315 million. 

By 1987 tribes were contracting for over 90 percent of the 

federal fish and wildlife management programs for 

reservations. And in 1988, 5 Oklahoma tribes negotiated a 
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contract to take over all direct services provided by the 

Shawnee Agency—the first time an entire agency serving more 

than one tribe had been contracted (U.S. Senate, 1984a: 3; 

BIA', Indian News [JUi] , 1987, July 13: 1; 1988, July 8: 2). 

It is possible, however, that many tribes sought contracts 

as the only sure method of obtaining vital federal monies, 

whether they were prepared to assume such responsibilities 

or not. This might have been particularly true of tribes 

with no sound source of revenue. 

At this point, it is evident that the efforts of the 

Reagan administration to engage Indian participation in the 

policy-making process were at best, mediocre. Of course, 

Indian preference within the BIA was no longer an issue of 

concern. A 1987 survey revealed that 82 percent of the 

Bureau's employees were Indians (BIA, IN, 1987, April 6: 2). 

Moreover, the administration did maintain an Indian desk 

within the White House. Yet, the negative Indian response 

to Reagan's Indian policy statement revealed a disturbing 

tendency on the administration's part to make only minimal 

efforts to consult Indian leaders on policy issues. This 

tendency reached its climax during Reagan's second term as 

President. 

Following Reagan's reelection, Ross 0. Swimmer 

(Cherokee, OK) became Assistant Secretary on Indian 

Affairs. Swimmer was philosophically akin to his 
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predecessor. Ken Smith, but his approach to Indian policy 

was far more abrasive. During Swimmer's tenure, the 

friction between Congress and the administration over Indian 

affairs reached its crescent, and by 1987 a majority of 

Indian leaders were demanding his resignation ("BIA 

Director..," 1987, October 4: 10). 

Swimmer became notorious for pursuing policy 

initiatives without consulting Indian leaders. One of his 

key initiatives was to attract private sector involvement in 

Indian programs, and in 1987 he attempted to pool the $1.7 

billion Indian trust fund (then managed by the BIA) and, 

through contract, place it in the financially troubled 

Mellon Bank of Pittsburgh. Although Swimmer had established 

a board of Indian leaders to monitor such contracting, they 

were not consulted on this particular transaction. When 

several tribal leaders threatened litigation, Swimmer was 

forced to nullify the contract (BIA, ifJ, 1987, May 10: 2; 

"BIA Director..," 1987, October 4: 10). 

In fact, 1987 proved to be the most controversial of 

the Reagan years with regard to Indian affairs. In December 

of 1986, Swimmer unveiled his fiscal 1988 budget proposals 

which sent a shock wave through Indian country. Without 

consulting tribal leaders. Swimmer announced that the Bureau 

planned to transfer all BIA schools to the state governments 
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in Arizona, South Dakota, and New Mexico. Tribes would have 

the option to contract for these schools, but where tribes 

failed to contract, states would assume authority. In 

addition, he proposed a tuition fee of $850 for Indian 

students in BIA post-secondary schools CBIA, JJi, 1987, April 

13: 1; Trahant, 1986, December 17: 6; U.S. Department of 

Interior, 1987, January 8). Tribal leaders immediately 

slated Swimmer's plan as "...blueprint for termination" 

CLandon, 1987, January 13: A2). 

Swimmer defended his plan, stating that public school 

education was far superior to anything the BIA could offer. 

Nonetheless, his proposals met strong opposition in the 

Senate, where Senator Jeff Bingamon (D._NM> promptly 

sponsored an amendment to halt the education proposal, and 

required the Bureau to issue an annual education report 

thereafter CU.S. Department of Interior, 1987, January 8; 

BIA, XN, 1987, January 8: 3; 1987, October 3: 2). Despite 

Interior Secretary Don Hodel's CWatt's successor) protest 

that the bill was an "unjustified and unwise intrusion upon 

executive branch prerogatives...," the education amendments 

passed, halting Swimmer's planned transfers (BIA, JJi, 1987, 

December 14: 2; 102 St. 385). 

In October of 1987, the Arizona Reoublic published a 

series of articles entitled "Fraud in Indian Country" which 

added depth to the already dark shadow hanging over the BIA 
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and other agencies dealing with Indian affairs. The series 

put forth a multitude of allegations, ranging from federal 

involvement in the looting of Indian resources, to the 

Bureau's inability to account for millions of dollars in 

supplies. Most significantly, the Reoublic accused Swimmer 

of "...trying to get the government out of the Indian 

business and to replace federal programs with those operated 

by private firms" (Trahant, Hall, & Schaffer, 1987, October 

4-11; "BIA Director..," 1987, October 4: 10). Swimmer 

dismissed most of the allegations as "mythology." but the 

stark revelations of the series prompted a lengthy Senate 

investigation into Indian affairs (BIA, IM, 1988, September 

23: 1 ) . 

On October 27, Swimmer was called before a special 

House Subcommittee on Indian Affairs to respond to the 

allegations in the Reoubli c. He testified: 

The Bureau...is expected to address almost every 
social and economic ill known to mankind... there 
simply is no agreement on the priorities of the 
Bureau of Indian Affairs. Without such basic 
consensus among those who pass the laws, those who 
are charged to carry out the laws, and those whom 
the laws are designed to serve, how much of the 
fault can be laid of the management of the Bureau 
(BIA, IN, 1987, OCTOBER 27: 1-2). 

Swimmer also suggested a reassessment of Indian 

programs and the possible transfer of certain BIA programs 

to other agencies, since "...It is not essential that the 
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federal trust responsibility reside solely within the 

Bureau " (BIA, IN, 1987, OCTOBER 27: 1-2), 

The sudden increase in congressional scrutiny 

apparently had a profound impact on Swimmer. Perhaps in an 

attempt to divert attention from the Bureau's obvious 

negligent conduct, Swimmer proposed that federal funds 

should be transferred di rect1v to tribes rather than the 

BIA. Committee chairman Sidney Yates (D.-IL) immediately 

considered this as a feasible plan. The same day, Yates met 

with tribal leaders on Swimmer's proposal, and following a 

conference with Swimmer the next day, ten tribes volunteered 

to participate in such a project (Joint Testimony, 1991, 

October 3: 2; BIA, IN, 1987, November 12: 1). 

Not surprisingly, the BIA was not supportive of the 

Self-Governance Project, as it would potentially dispossess 

the Bureau of any manipulative control over the tribes 

involved in the project. But the participating tribes 

refused to let the whims of the Bureau hinder progress, and 

they sought congressional direction. The Interior 

Department attempted to intervene by submitting legislation 

for the project which would waive the federal trust 

responsibility to participating tribes (Joint Testimony, 

1991, October 3; 2-3). However, with the support of 

congressional leaders such as Sidney Yates and Senator 

Daniel K. Inouye (D.-HI), the legislation submitted by the 
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tribal leaders was enacted, first as part of the 1988 

Appropriations Act, then expanded and clarified as Title III 

of the 1988 Se1f-Determinat1 on Amendments <102 St. 2296). 

The Tribal Self-Governance Demonstration Project CTSGDP), as 

codified, allowed a total of 20 tribes to receive 

consolidated block grants through five year contracts for 

the planning and implementation of programs formerly 

administered by the federal government. The TSGDP is 

discussed in detail in chapter 3. The BIA continued to 

pose obstacles to the TSGDP, particularly through its 

failure to request funds for the project in its 

congressional budget. But the TSGDP prompted the 

participating tribes to assert themselves, and to seize 

control of the entire project. Under the Bush 

administration, the participating tribes successfully 

petitioned Interior Secretary Manuel Lujan to establish an 

Office of Self-Governance, independent from the BIA, to deal 

with tribes involved in the project. This illustrates the 

importance of the TSGDP. The participating tribes seized 

the full initiative in the formulation and implementation of 

the project. Tribal leaders drafted the project's enabling 

legislation, and conducted the research and planning for the 

use of the federal funds they received through block grants 

CJoint Testimony, 1991, October 3: 2-3, 8). While it is too 

early to provide a definitive assessment of the project, it 
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does represent a major step away from federal paternalism in 

Indian affairs. It is ironic that a policy initiative which 

sanctions maximum tribal participation would arise under an 

administration which invoked tribal participation on a 

diminished scale. 

The Senate investigation apparently prompted the 

administration to be more prudent in considering Indian 

programs, for notable changes emerged toward the end of 

Reagan's term. Reagan vetoed the Indian Finance Development 

Bill of 1988 on the grounds that it would create unnecessary 

layers of bureaucracy and would only duplicate existing 

federal programs for Indian business development. However, 

he did agree to raise the cap on guaranteed loans for Indian 

businesses under the Indian Finance Act from $200 million to 

$500 million. Meanwhile, the BIA budget began to increase, 

reaching $1,089 billion In 1989 CBIA, IN, 1988, October 7: 

1; 1988, November 10: 3). 

Having charted the Reagan administration's approach to 

Indian policy, it is clear that the administration did not 

regard tribes as nations. Reagan often spoke of tribal 

sovereignty, thereby distinguishing them from mere special 

interest groups, but the term "sovereign" was used in a 

diminished context. From the beginning, the administration 

spoke of "...the remaining sovereign powers...." of tribes. 



112 

and Reagan explicitly compared tribal governments to state 

and local governments in his 1983 policy statement (U.S. 

Senate, 1981: 6; Reagan, 1983s 99). Reagan's economic 

approach purported to develop tribal governments, but in a 

manner compatible with private sector activities. The 

disturbing aspect of this approach is that it seems to imply 

that tribes (at least within the matrix of Reagan's 

philosophy) are inferior to state and local governments. 

Reagan's position on the regulation of gambling on 

Indian lands provides some indication of his 

administration's perception of the sovereign status of 

tribes. Ultimately, the Indian Gaming Regulatory Act of 

1988 (102 St. 467) established a federal commission to 

regulate such activities. However several bills were 

introduced, and the Reagan administration originally 

endorsed a bill which would have allowed exclusive state 

regulation of reservation gambling activities (BIA, IN. 

1987, June 22: 1). Evidently, the administration viewed 

tribes as having a status lower than states, but possibly 

higher than local governments by virtue of the trust 

relationship. Nonetheless, the Reagan administration did 

nothing to clarify the political status of tribes. 

Morris (1988) described Reagan's Indian policy approach 

in these terms: "In words, the Reagan administration has 

openly called for market forces to be applied to Indian 
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policy Issues. In practice, the Administration has 

selectively written and used federal regulations to prevent 

the Indian tribes from competing equally with the states and 

private interests" C787). To assume that Reagan opposed 

the concept of Indian self-determination would be extreme, 

but his perception of self-determination was a matter of 

economic self-sufficiency and competitiveness in the private 

sector. If Reagan considered the enhancement of tribal 

self-governance and cultural survival as goals of 

self-determination, he did so only marginally. One of the 

major flaws in Reagan's Indian policy was that he expected 

private sector activities to immediately compensate for 

budget cuts with, little consideration of how tribal values 

might play into this scheme. This reflected the greatest 

flaw in Reagan's Indian policy, which was that he 

characterized tribes as having a low political status within 

the federal system. Thus, the aftermath of his policy 

became manifest long before he left the White House. 

As previously noted, congressional Intervention, 

primarily through budget readjustments, was the key factor 

preventing complete social and economic disaster in Indian 

country during the Reagan years. However, the harsh reality 

of Reagan's Indian policy approach may have provoked more 

rigorous efforts toward self-sufficiency on the part of 
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tribes. In that respect, Reagan may indeed have set the 

tone for less tribal dependency on the federal government. 

The Indian policy approach of the Bush administration 

might also be considered an aftermath of Reagan's Indian 

policy. On June 14, 1991, George Bush summarily reaffirmed 

Re.asd.n''s 1963 policy statement. Bush's statement, however, 

places more emphasis on tribal governmental affairs, and 

makes no explicit reference to economic development. 

Unfortunately, Bush characterizes tribes as "quasi-sovereign 

domestic dependent nations" (1991: 784), which does little 

to advance tribal sovereignty and certainly does nothing to 

distinguish tribes as national or subnational entities. 

Yet, as previously noted, it is clear that Bush believes 

that tribes have been incorporated into the federal system. 

There are, however, marked differences between the Bush 

administration's Indian policy initiatives and those of the 

Reagan administration. First, under the direction of 

Interior Secretary Manuel Lujan and Assistant Secretary on 

Indian Affairs Eddie F. Brown (Pascua Yaqui), the 

administration has acknowledged education and other human 

services as an integral part of the federal trust 

responsibility. Furthermore, the annual BIA budget has 

steadily increased, reaching an all time high of $1.9 

billion approved for fiscal 1993 CBIA, IN, 1989, March 3: 1; 

1989, March 24: 1; 1989, June 23: 1; U.S. Department of 
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Interior, 1992, January 2>. In fact, the Bush 

administration (1989-92) will not be remembered for strong 

Indian policy initiatives. However, the present 

administration must be credited for reversing some the 

pejorative trends of the Reagan administration in Indian 

affairs, such as the reduction of the federal Indian budget 

and the diminished emphasis on Indian education. 

In sum, we would suggest that the Reagan-Bush concept 

of self-determination contrasts sharply with that of 

President Nixon, Nixon's approach to Indian policy was more 

holistic, giving equal consideration to cultural survival, 

economic development, and tribal self-governance. However, 

it would be an extreme assertion to characterize Nixon's 

Indian policy as a policy of separatism. Indeed, the common 

thread of both the Nixon and Reagan-Bush Indian policies is 

an attempt to promote tribal survival and competitiveness in 

the modern world. Nixon's approach to this end was 

mu1ti-faceted. He emphasized the federal government's 

responsibility not only to promote economic development 

among tribes, but also to provide tribes with education and 

other human services, while allowing tribes to determine the 

extent of these services without diminishing the trust 

relationship. Reagan, on the other hand, simply interpreted 

the federal trust responsibility as an obligation to allow 

free-market forces to take an unobstructed course on 
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reservations, thereby propelling Indian people into the 

competitive track of the modern world. Reagan, then, would 

have diminished the scope of the trust relationship 

considerably. While Bush has done nothing to diminish the 

trust relationship, he seems to regard Indians as oppressed 

minorities. Thus, economic development is still a high 

priority in his Indian policy, but his administration has 

extended greater social services to tribes. But because 

Bush regards tribes as being incorporated into the federal 

system, it would seem that Bush regards the trust 

responsibility as a federal prerogative to provide certain 

services to underprivileged citizens. 

Cone 1 us i on 

This chapter sought to illustrate the powerful impact 

an administration can have on the course of Indian policy. 

Nixon not only called for a consolidated effort on the part 

of Congress and the executive branch, but he developed and 

lobbied for a multitude of initiatives to promote his 

official policy and recommendations. In the long run, Nixon 

was relatively successful in bringing about the 

congressional adoption of his policy initiatives. Reagan, 

however, placed less emphasis on congressional initiatives, 

and attempted to reshape federal Indian policy to fit under 

the matrix of his New Federalism. As a consequence. 
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Congress was compelled to launch a counter-attack on the 

Reagan policy. Both the Nixon and Reagan administrations, 

then, stimulated certain congressional initiatives in Indian 

affairs, but in different ways. The next chapter will 

address the degree and manner in which congressional policy 

initiatives have embraced the concept of Indian 

se1f-determi nat1 on. 



118 

CHAPTER III 

The Unique Role of Congress in Indian Affairs 

As the previous chapter illustrated, presidential 

Initiatives have a critical, if consistent, influence on the 

course of Indian policy. Congress, however, is ultimately 

the most crucial branch of the federal government with 

regard to Indian affairs. Prior to the framing of the U.S. 

Constitution, the Articles of Confederation allowed states 

to deal with Indian tribes Independently. Yet states often 

failed to honor treaties between the U.S. and Indian tribes, 

and certain state laws even sanctioned the encroachment of 

Indian lands. At that time, Indian tribes comprised a 

formidable military force, and the survival of the new 

nation depended heavily on the preservation of peace with 

these entities. While the Continental Congress tried to set 

a standard of good faith in U.S.-tribal relations through 

such acts as the Northwest Ordinance <1787, July 13: 

340-41), its powers to enforce such sanctions under the 

Articles were unclear, if not virtually non-existent. Thus, 

when the framers of the Constitution came together in 1787, 

they understood that a strong federal system would require a 

centralized approach to Indian affairs. Congress, as the 

principle law-making body of the nation, was deemed the best 
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arbiter for Indian-white relations Csee generally, Prucha, 

1962: 38-45; 1990: 9-10>. 

Article I, section 8 of the U.S. Constitution grants 

Congress the exclusive power to "...regulate Commerce with 

foreign Nations, and among the several States, and with the 

Indian tribes" CU.S. Const i tut ion. article I, sec. 8). At 

various times throughout history, this grant of plenary, or 

exclusive, power has been interpreted in a variety of ways 

by the Courts and Congress alike. While the Constitution 

merely indicates that this is an exclusive legislative 

power, the same phrase has been interpreted to denote 

congressional omnipotence over Indian tribes (see e.g. Lone 

Wolf V. Hitchcock. 1903: 565-66). 

In any event. Congress is a pivotal force in all areas 

of public policy, for in theory. Congress has the final word 

in the promulgation of all laws. Congress can legislatively 

overturn a Supreme Court decision and, if necessary, 

override a presidential veto. This is by no means an 

Imperial power, because the federal policy-making process 

involves a complex scheme of bargaining along partisan and 

other lines between and among the three branches of the 

government. Yet Congress is able, when it so desires, to 

use its authority either to enhance or to counter-balance 

policy initiatives originating in the other branches. 
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Although the Constitution placed Indian affairs under 

exclusive federal Jurisdiction, Congress has not been 

consistent in its Indian policy approaches. While tribes 

still posed a military threat on the frontier, Congresy 

continued to prescribe treaties as the medium for conducting 

relations with Indians. By the late 1820's, Congress was 

formulating a policy of Indian removal to the west, as the 

federal government found it extremely difficult to prevent 

the encroachment of Indian lands by whites in remote areas 

on the frontier (see generally, Prucha, 1962; Del or la 8. 

Lytle, 1983: 2-7). By the ISSO's Congress had sanctioned 

the reservation system which purported to Isolate and 

confine certain Indian tribes in order to expedite their 

"civilization." As the process of negotiating treaties 

with tribes ended in 1871, Congress initiated various 

policies of assimilation, such as the allotment policy which 

divided Indian lands among Individuals. The underlying 

premise behind allotment policy was that private ownership 

of property and agrarian activities would lead to the 

complete Integration of Indians Into the dominant society 

(see generally, Hoxle, 1989). Allotment policy was 

officially abandoned In 1934 when Congress passed the Indian 

Reorganization Act (IRA) which provided for the 

estabiIshment of modern tribal governments and recognized 

the Integrity of tribal societies (48 St. 984). However, as 
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earlier noted, in the post-World War II years Congress 

returned to a policy of Indian assimilation during the 

Termination Era (see generally, Fixico, 1986; Delorla 8. 

Lytle, 1983: 12-21). 

Since 1970, congressional Initiatives in Indian affairs 

have comprised a vital element in the promulgation of 

self-determination policy. While presidential interest in 

Indian affairs has waxed and waned during this period, the 

congressional interest in Indian issues seems to have 

maintained a greater degree of consistency, as this chapter 

will explain. Although congressional initiatives toward 

Indian self-determination have been piecemeal. Congress has 

attempted to keep the broad goals of self-determination from 

fading into the realm of the archaic. During the Reagan 

years, for example, while the administration would have 

narrowed the federal-tribal trust relationship through 

budget cuts. Congress acted as a counterweight to prevent 

utter disaster in Indian Country. This chapter examines the 

major Initiatives Congress has taken to advance 

self-determination policy. 

The American Indian Policy Review Commiasinn 

The events surrounding and involving federal-Indian 

relations in the early 1970's represented some of the most 

turbulent, but potentially progressive developments in 

Indian affairs in the twentieth century. Although no longer 
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a formidable military force, Indians were able to Influence 

the course of federal Indian policy in a number of ways, as 

explained in the previous chapter. A climaxing wave of 

Indian activism, through such protest actlvllifL; au Ihc 

"Trail of Broken Treaties," brought Indian issues into the 

limelight of public concern. This activism often emerged 

from intertribal and supratribal organizations which 

reflected a new pan-Indian social and political awareness. 

Furthermore, an increasing number of Indians were receiving 

advanced educations, and new Indian leaders emerged who were 

able to forcefully articulate the grievances of urban and 

tribal Indians alike. Related to this was the fact that by 

the 1970''s, an increasing number of Indians were receiving 

law degrees, and were learning to use the law to the 

advantage of the Indian communities and organizations they 

represented (see Cornell, 1988: 176-80; Gross, 1989.' 95-96). 

These factors within the Indian community coalesced 

with other external factors. More liberal social attitudes 

among policy-makers and the American public helped to create 

a more favorable atmosphere for Indians to express their 

wants and needs. In the wake of the Civil Rights Era, 

federal policy-makers had actually started to respond to 

Indian needs through the egalitarian reforms of the 1960's. 

Although these earlier reforms tended to treat Indians 

tribes as impoverished minority groups rather than political 
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entities, they did reveal a federal cognizance of the 

failure of termination policy (Gross, 1989: 108-10; see also 

chapter 2). 

Simultaneously, there emerged a number of influential 

federal officials whose initiatives in Indian policy were 

not motivated by the threatening aspect of Indian activism 

or by pressure groups, but rather by their own sincere 

interests and understanding of the complex nature of Indian 

affairs. The most outspoken pro-Indian advocate of that 

period was Senator James Abourezk (D.-SD). Abourezk, 

himself of Arabic descent, grew up on the Pine Ridge 

Reservation where his family operated a trading post. His 

personal experience as a reservation resident made him 

painfully aware of the social and economic ills of tribal 

Indians, and of the ways in which tribal governments and the 

BIA operated. From early in his life, then, he had an acute 

interest In and knowledge of Indian affairs, and when he was 

elected the Senate in 1972 he successfully petitioned for 

the chairmanship of the subcommittee on Indian affairs 

(Thompson, 1979: 6-7). 

Prior to his election, however, Abourezk had seriously 

considered the need for an extensive review of federal 

Indian policy and its administration. A thorough 

investigation of that nature had not been conducted since 

the Merriam Report of 1928. Abourezk envisioned an American 
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Indian Policy Review Commission CAIPRC) which, for the first 

time, would include Indian representatives as well as 

concerned congressmen. With this in mind, he appointed as 

his special assistant Forrest Gerrard, a Blackfeet leader, 

who helped him develop his idea into a feasible plan of 

action (Thompson, 1979: 6-7; BIA, 1£, 1971, February/March: 

3) . 

Due to certain family obligations, Abourezk entered the 

senate intending to serve only one term. Thus, he was in a 

position to take extreme measures to advance his Indian 

policy initiatives without putting his career on the line 

CGross, 1989: 80). Unfortunately, this type of freedom 

proved a double-edged sword. For although his fervent 

approach to Indian policy generated some positive reforms, 

these were often obscured by other proposals which more 

conservative congressmen considered too radical. 

Shortly after Abourezk was elected to Senate, a pivotal 

event occurred in his home state which warrants attention. 

Following the 1972 occupation of the BIA headquarters by 

Indian activists, officials of the Nixon administration were 

determined to confront the militant activists of the 

American Indian Movement (AIM) in an isolated location in 

the west where they could stifle Indian militancy without 

drawing significant media coverage. When AIM leader Russell 

Means announced in early 1973 that the group would hold a 
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victory dance on the Pine Ridge Reservation (Oglala Sioux) 

following the "Trail of Broken Treaties," the acfrninlstration 

immediately channeled funds to the Pine Ridge tribal 

government to enhance its police force. The tribal 

government, under the leadership of Richard Wilson, had long 

been considered a puppet of the BIA by traditional tribal 

members. When members of AIM began filtering into Pine 

Ridge, tribal police and "hired guns" began harassing tribal 

members (particularly traditional people) who were suspected 

of collaborating with AIM. What resulted was the occupation 

of the reservation hamlet of Wounded Knee (sight of the 1890 

massacre of Bigfoot's band by federal troops), not only by 

AIM but by several traditional residents of Pine Ridge as 

well (Deloria & Lytle, 1984: 226, 239-40; Cornell, 1984: 4). 

For 71 days, this group occupied the hamlet and 

exchanged sporadic gunfire with tribal police and some 250 

FBI agents and U.S. Marshal Is brought in to support the 

tribal government. After lengthy negotiations, the 

occupation ended in May of 1973 (Cornell, 1988t 4). 

Interestingly, what had been intended as an effort to 

suppress so-called urban militant Indians, also came to 

represent the sharp chasm which had developed on many 

reservations between federally-sanctioned tribal governments 

(primarily through the IRA) and traditional tribal Indians. 

Deloria and Lytle accurately note: 
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Wounded Knee...represented the philosophical 
divisions within all Indian tribes, the collision 
between the political dilemma of nationhood and 
the adoption of self-government within the 
existing federal structure. The traditionals 
certainly focused on the morality of the case, but 
the incumbent tribal government, for all its 
faults, spoke with a bitter contemporary 
pragmatism that could not be ignored. Wounded 
Knee could have happened on any 
reservat ion...<1984: 13). 

As Abourezk formulated the bill to provide for his 

commission, the occupation of Wounded Knee had a two way 

effect on his Initiatives. First, the controversy created 

by the occupation made it necessary for him to restrict the 

number of Indian members on the proposed commission to no 

more than five, for conservative members of the Senate 

Interior and Insular Affairs Committee feared that too many 

Indians on the commission would open wide its proceedings to 

radical elements from AIM. Second, the events at Wounded 

Knee intensified the concerns of other congressional Indian 

advocates, such as Senator Henry Jackson <R.-WA). 

Ironically, Jackson had been a fervent advocate of 

termination policy through the 1960's, but presidential 

aspirations apparently caused him to reverse his position 

and spread the rhetoric of Indian self-determination. In 

turn, Jackson pressured his fellow statesman Lloyd Meeds to 

promote legislation for an Indian policy review commission 

in the House Interior and Insular Affairs Committee 

(Thompson, 1979: 7; Gross, 1989: 79). 



For a time. Meeds proved to be a worthy and sensible 

advocate of Indian rights. In fact, although his approach 

to Indian policy was much more moderate than that of 

Abourezk, Meed's pro-Indian image eventually cost him his 

seat in the House. This was largely due to his advocacy of 

Indian hunting and fishing rights in the early 1970''s which 

infuriated many non-Indian voters who comprised a majority 

of his constituency (Gross, 1989: 80-81). Meeds eagerly 

embraced Abourezk's proposition. In introducing the 

enabling legislation for the AIPRC to the House, he 

summarized the key problems that the commission would 

address, stating that "...there exists a relationship 

between the United States and Indian tribes which has never 

admitted to an exact definition, and which has never been 

implemented by a coherent, consistent policy" CU.S. House, 

1974c: 1-2; 1974d: 30105). Meeds further noted that the 

commission must be guided by three elements: 1) 

congressional involvement by virtue of the exclusive role of 

Congress in Indian affairs; 2) Indian participation to make 

the study valid; and 3) the study must yield realistic 

recommendations. In order to prevent the recommendations 

from "gathering dust," as had been the past trend with such 

studies, the legislation would require Congress to take some 

action through the appropriate committees on the proposals 
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within two years of their submission to Congress CU.S. 

House, 1974cl: 30105). 

Indian organizations and individuals lobbied with vigor 

for the establishment of the commission, and provided 

several strong endorsements and testimonies through 

hearings. Vine Del or la Jr., for example, urged that the 

commission dig for unratified treaties, documents 

nonetheless signed in good faith between the U.S. and 

tribes, and see that some measures were taken to honor these 

lost agreements (Delorla, in Thompson, 1979: 9-10; U.S. 

House, 1974e: 36361). Conservative extremists, however, did 

not react favorably to such statements, and were able to 

bring about some restrictive compromises in the legislation. 

Congressman John Gross <R.-IA), for example, successfully 

insisted the commission's length and budget be limited. 

Nonetheless, the legislation had a great deal of bipartisan 

support (U.S. House, 1974e: 36359). 

On January 2, 1975, Senate Joint Resolution 133 was 

passed into law, establishing the AIPRC C88 St. 1910). The 

commission would consist of a total of 11 commissioners— 

three from the House, three from the Senate, and five 

Indians. The Indian comnissloners would be apportioned 

based on the following criteria: three from federally 

recognized tribes, one from a non-recognized tribe, with one 

member representing urban Indians. The long-range goal of 
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the commission was to conduct a thorough investigation of 

all areas and problems constituting the federal-Indlan 

relationship, and to bolster Indian self-determination by 

explicating said problem areas and offering definitive 

solutions. The end result would be a consolidated, 

consistent federal Indian policy which would clarify the 

political status of tribes and promote Indian 

self-sufficiency (88 St. 1910-11). 

The act provided for the establishment of 9 task forces 

(later expanded to 11) which would study specific areas of 

Indian affairs These subject areas were: 

1) trust responsibility and federal-Indian 
relationship, including treaty review; 2) tribal 
government; 3) federal administration of Indian 
affairs; 4) Federal, state, and tribal 
jurisdiction; 5) Indian education; 6) Indian 
health; 7) reservation development; 8) urban and 
rural non-reservation Indians; 9) Indian law 
revision, consolidation, and codification; 10) 
terminated Indians; and 11) non-federa11y 
recognized Indians (88 St. 1910: 1912-13). 

Each task force was to consist of three members, at 

least two of whom were to be Indians. After conducting 

extensive research and compiling data, each task force was 

to report to the commissioners who. In turn, would submit a 

final report to Congress no later than June of 1977. 

Finally, in order to prevent any legislative recommendations 

of the commission from becoming wasted efforts, the act 

required the appropriate committees in each house of 
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Congress to consider the proposals and to report on them 

within two years of their submission to Congress <88 St. 

1910: 1913). 

The ideal of the AIPRC as set forth in the legislation 

had the potential to bring about significant reforms, but 

the entire endeavor had Inherent problems from the 

beginning. Abourezk, serving as chairman,and Meeds as 

vice-chair, were the only congressional memhers of the 

commission who truly had a firm understanding of the scope 

of Indian affairs. The other congressional members were; 

Lee Metcalf, Montana; Mark Hatfield, Oregon; Sidney Yates, 

Illinois; Sam Steiger of Arizona, later replaced by Dan 

Young of Alaska. While these additional congressmen were 

generally representative of those areas with the largest 

Indian populations, their knowledge of Indian affairs at 

that time was severely limited (AIPRC, 1977: II; Deloria & 

Lytle, 1984: 227). 

The most promising aspect of the commission was that it 

afforded Indians an unprecedented opportunity to influence 

future federal policy initiatives. Besides the five Indian 

commissioners, 31 of the 33 task force members were task 

force members from every imaginable background. The 

appointment of the five commissioners, however, was the 

subject of heated controversy. All had fairly sound 

experience in the dealings of Capitol Hill, which brought 
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Into question the degree to which they represented all 

Indians. Ada Deer had lobbied extensively for the 

restoration of her own tribe, the Menominee, and John 

Borbridge (Tlingit) had been one of the foremost voices for 

Alaskan native claims. Adolph Dial, a Lumbee, was perhaps 

the best known lobbyist among the non-recognized tribes, and 

Jake White Crow (Quapaw-Cayuga-Seneca) had a vast experience 

in lobbying for the rights of Oklahoma Indians. Finally, 

former Commissioner of Indian Affairs Louis Bruce was 

undoubtedly we 11-versed in the workings of Congress CDeloria 

& Lytle, 1984: 227; Thompson, 1979: 13-14). 

Considering the limiting conditions involved, it is 

possible that this was the most representative combination 

of Indians available under the provisions of the 

commission's enabling legislation. However, soon after the 

announcement of these appointments the National Tribal 

Chairman's Association (NTCA) filed suit in a federal court, 

charging that these commissioners did not reflect the 

totality of Indian Interests. Although the court abandoned 

the suit on the grounds that Congress had plenary power in 

Indian affairs, it was an omen of unfortunate events to 

follow (Brown, 1979: 2; Thompson, 1979: 13-14). 

As the task forces set out to work, a number of 

additional problems arose. Despite the diversity of Indians 
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on the task forces and commission staff, many of the Indians 

in its ranks held their positions through the lobbying 

efforts of various Indian cliques attempting to advance 

their own interests. Thus, what was lacking was a 

concentration of professional expertise on specific task 

forces. Furthermore, the task forces went to work without a 

clear research strategy, which stemmed partially from the 

commission's emphasis on reviewing policy. Although they 

held extensive field hearings which allowed Indians across 

the country to voice their concerns and suggestions, these 

efforts provided little hard data. The commission 

apparently did not consider the fact that extensive social 

scientific research would have addressed more directly the 

contemporary problems of Indians without a heavy reliance on 

mediocre data produced by federal agencies < Brown, 1979: 

2-3J Del or la & Lytle, 1984: 227). 

Time was also a crippling factor in the proceedings of the 

AIPRC. The reports of the task forces were due In early 

1977, but most of the teams did not set out to work until 

the end of 1975 <89 St. ̂ IS). This delay was due in part to 

the legal actions taken by the NTCA, and also because 

procedures for reimbursing the task forces were not 

established until mid-1975. This restrictive time frame, 

coupled with the pressure to produce substantial 

recommendations, created an atmosphere of haste which forced 
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the task forces to cut corners In an attempt to meet 

deadlines. Finally, the staff of the commission grew 

impatient, and in order to meet its own deadlines, utilized 

personnel from the BIA to help in the preparation of the 

final report (Thompson, 1979: 14-16; Delorla & Lytle, 1984: 

228). 

The hastily prepared Final Report of the AIPRC was 

submitted to Congress in May of 1977. It contained 206 

specific recommendations, but lacked consistency. There 

were a number of good an practical recommendations, but most 

of the report simply restated the obvious. For example, the 

report elucidated <as had every federal investigation into 

Indian affairs) the gross inefficiency of the BIA as well as 

the lack of coordination among Indian programs within the 

various federal agencies. The most practical solution 

offered was a proposed Department of Indian Affairs, which 

would consolidate all federal Indian programs under one 

department with a single data base. This, in turn, would 

streamline the federal bureaucracy involved in Indian 

affairs (AIPRC, 1977: 6-7). 

In the Interim, however, many of the commission's 

recommendations were only token remedial measures which were 

not likely to yield drastic changes. Yet the main thrust of 

the Final Report was an argument for the restoration of 
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tribal sovereignty. The report opened with this bold 

assert ion: 

The relationship of the American Indian tribes to 
the United States is founded on principles of 
international law. It is a political relation: a 
relation of a weak people to a strong people; a 
relation of weak governments to a strong 
government; a relationship founded on treaties in 
which the Indian tribes placed themselves under 
the protection of the United States and the United 
States assumed the obligation of supplying such 
protection CAIPRC, 1977; 4>. 

The commission then set forth two broad propositions 

which It stated should compose the guiding force of all 

future Indian policy. First, tribes were to be acknowledged 

as sovereign political entities with the absolute right to 

govern affairs within their own reservations. Second, the 

trust relationship between the tribes and the U.S. was a 

continuing relationship wherein the stronger was obliged to 

protect the weaker (AIPRC, 1977: 4>. However, these 

assertions, along with many of the recommendations of the 

report embodied the most outstanding paradox in Indian 

affairs. As Prucha notes: "If the federal government 

retains responsibility <now increasingly called 'trust 

responsibility) for Indian programs, it must maintain some 

control of them. But federal control negates full tribal 

self-determination" <1985:90). While the commission 

advocated absolute tribal autonomy, it also called for an 

increase in federal services and spending for all Indians. 
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As Prucha astutely observed, most of the commission's 

recommendations opened with: "Congress should appropriate 

money to..." <1985: 91). 

Through the recommendations of its report, the 

commission intended to restore the original political status 

of tribes (Deloria & Lytle, 1984: 228). Accordingly, it 

proposed a number of radical legislative measures. For 

example, the commission recommended that the Secretary of 

the Interior's power to review tribal governmental 

transactions be limited to only the management of trust 

assets, and that procedures should be established to allow 

tribes to override secretarial decisions. The AIPRC also 

recommended that the Indian Civil Rights Act CICRA, 82 St. 

77) be amended to restrict the federal court review of 

tribal court decisions to only writs of habeus corpus. 

Another recommendation suggested legislation to allow tribes 

affected by Public Law 280 (the 1954 statute extending state 

jurisdiction over Indian lands in certain states) to 

reassume complete jurisdiction over their lands at their own 

discretion (AIPRC, 1977: 14-16, 208). 

Interestingly, the commission decided against 

attempting to draw a specific legal definition of the trust 

relationship on the grounds that "...the trust concept is a 

continually evolving doctrine." Yet the report did suggest 

that a sound, broad policy statement be established to 
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explicate the parameters of the trust relationship following 

three objectives: 1) to protect Indian lands and resources; 

2) to continue federal services to tribes; and 3) to promote 

and develop permanent tribal self-government (AIPRC, 1977; 

132). 

In chapter 2, we distinguished the concept of the trust 

relationship from the concept of wardship. We pointed out 

that the federal trust responsibility is a fiduciary 

responsibility to tribes based primarily on treaties and 

other agreements negotiated in good faith between the U.S. 

government and Indian tribes (see Cohen, 1960; O'Brien, 

1986). The commission's broad, "evolving" definition of the 

trust relationship, however, exemplifies the paradox 

Involving tribal sovereignty and the federal control of 

Indian programs. The commission seemed to suggest that the 

federal government should increase services to Indians not 

on the basis of fiduciary obligations, but rather, because 

Indians were Indians. Ironically, the AIPRC description of 

the trust relationship resembled the concept of wardship. 

The report's recommendations for tribal economic 

development were closely related to its recommendations on 

the federal trust relationship, and were reflective of the 

commission's Interest In restoring tribal sovereignty. The 

foremost component of tribal economic development according 

to the AIPRC was land consolidation. Accordingly, the 
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report proposed various measures to guarantee the 

preferential selling of Indian heirship lands and lands 

adjacent to reservations to tribal governments (AIPRC, 1977: 

24-25). 

Ultimately, the recommendations of the Final Report 

were intended to clarify the political status of tribes as 

"domestic dependent nations," as though tribes had no 

political status prior to Justice Marshall's 1831 decision 

in Cherokee Nation v. Georgia (30 U.S. [5 Pet.3 1; Deloria & 

Lytle, 1984: 228). In other words, the commission 

characterized tribes as having a political status equal to 

or higher than states, but it attempted to place tribal 

entities wi thin the matrix of the federal system. To 

clarify this point, the AIPRC recommended that: "Congress 

enact affirmative legislation to reaffirm and guarantee the 

permanence and viability of tribal governments within the 

federal system," and that "...the long term objective of 

Federal Indian policy be the development of tribal 

governments exercising the same powers and shouldering the 

same responsibilities as other local governments." 

Accordingly, the commission suggested that federal domestic 

programs be made available to tribes on the same terms as 

with state governments (AIPRC, 1977: 13, 20?, Ironically, 

this concept of sovereigns within the federal system was 

rhetorically very similar to the philosophy adopted by the 
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Reagan administration in its Indian policy, only the Reagan 

administration was not nearly so willing to afford tribes 

the exclusive privileges which the AIPRC proposals would 

have sanctioned. 

Prior to the completion of the Final Report. Lloyd 

Meeds became disillusioned with the entire endeavor for its 

lack of objectivity and the "radical" philosophy guiding its 

outcome. Thus, Meeds issued a dissenting opinion in which 

he dismissed most of the commission's recommendations as 

impractical. He stated: 

Unfortunately, the majority report of this 
commission is the product of one sided advocacy in 
favor of American Indian tribes. The Interests of 
the United States, the States, and non-Indian 
citizens, if considered at all, were largely 
ignored... Despite contemporary litigation, most 
Americans were Justified in believing that 400 
years have been sufficient to quiet title to the 
continent (Meeds, in AIPRC, 1977: 571). 

Meeds' words were harsh, but he made several good points. 

Historical events had passed In America which had made the 

tribal exercise of certain self-governing powers 

impractical, particularly if the commission's 

recommendations were intended to apply to all tribes. 

Indians were now greatly outnumbered and, regardless of what 

extraordinary legal rights tribes might have, the non-Indian 

population had to be considered. Moreover, the report 

essentially placed all of the blame for the problems of 
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Indians on the federal government, without considering what 

initiatives Indians themselves might take to improve their 

conditions CDeloria & Lytle, 1984: 229). 

Abourezk, who was largely responsible for the strong 

rhetoric of the report, was prompted to issue a separate 

opinion in which he rebuked Meeds' opinion. He described 

tribal sovereignty as "time-tested," and he stated that the 

only lack of objectivity was in Meeds' partisan dissent 

(Abourezk, in AIPRC, 1977: 615). 

Abourezk might have done wel 1 to thank Meeds for his 

opinion, for the untimely release of the Final Report 

coincided with growing sentiments of a non-Indian backlash 

within and without Congress. As federal policy seemed to 

bend in favor of Indians, many non-Indians (particularly in 

areas where natural resources formed the focal point of 

competition) began to view Indians as over-privileged within 

the scope of the law. In 1978, for example, 11 bills were 

introduced in Congress with specific provisions which would 

have deprived Indians of rights and resources (Gross, 1989: 

87-88). Thus, it was not likely that the proposals of the 

AIPRC would be received favorably in Congress. Nonetheless, 

Meeds' dissent may have diverted some attention from the 

strong language of the Final Report, which may have curbed 

to some extent congressional reactions of backlash toward 

the recommendations (Slagle,1979: 118). 
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Indeed, the growing sentiments of backlash in Congress 

during the late 1970''s did prevent many of the AIPRC 

proposals from becoming law. Some of the Final Report 

recommendations, however, did bear fruit. In 1978, for 

example, the BIA established detailed procedures for the 

federal acknowledgement of Indian tribes, an endeavor which 

the AIPRC had highlighted through the task force on 

non-recognized Indians (Office of the Federal Register 

COFR], 1970: 39362-64). In 1982, the Tribal Governmental 

Tax Status Act passed which reflected the commission's 

recommendation that the Internal Revenue Code be amended to 

apply to tribal governments in the same manner It applied to 

state governments (96 St. 2207). In accordance with the 

commission's paramount recommendation for tribal economic 

development. Congress passed the Indian Land Consolidation 

Act of 1983 (96 St. 2515. While these are not the only 

subsequent federal measures related to the AIPRC Final 

Report. they illustrate that the endeavor was not an entire 

loss. 

There were also a number of very pragmatic 

recommendations in the commission's report which were, 

unfortunately, obscured by its abstractions on tribal 

sovereignty. These recommendations merit attention for 

future consideration. First, the commission proposed the 

establishment of a cabinet-1 eve 1 Department of Indian 



Affairs, which tribal leaders had been calling for since 

before the Nixon administration. Such a measure would 

consolidate all federal programs affecting Indians into one 

agency, using a consolidated data base, and would help to 

individualIze federal programs for each tribe. This step 

would also streamline the federal bureaucracy involved in 

Indian programs (AIPRC, 1977: 23, 285-86). The current 

confusion involved in the administration of federal Indian 

programs, coupled with the unique legal status of tribes 

would certainly warrant the establishment of such an agency. 

It would also alleviate certain conflicts of interest In 

legal actions between the federal government and Indian 

tribes. 

The commission also recommended that permanent Indian 

affairs committees be reestablished in both houses of 

Congress, as all Indian committees had been abolished in the 

1940's when termination policy was pending. Furthermore, 

the report recommended that the Assistant Secretary on 

Indian Affairs should issue an annual report drawing data 

from all relevant federal agencies. The Senate Select 

Committee on Indian Affairs was made permanent in 1984, but 

both of these measures would allow a small degree of 

continuous federal oversight on Indian affairs. An annual 

report on Indian affairs would create a vehicle for 

administrative accountability in Indian affairs, and would 
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present tribal governments with information on all federal 

programs available to Indian tribes CAIPRC, 1977: 11, 24). 

The current lack of such a report calls into question the 

significance of Indian affairs in the overall federal policy 

scheme. 

In retrospect, the AIPRC was an unusual endeavor. It 

was a major federal policy initiative which utilized Indian 

participation extensively, and invoked tribal sovereignty on 

a large scale. Unfortunately, these actions were pushed to 

the extreme through the strong language of the Final Report, 

which ultimately prevented the commission from significantly 

influencing the course of Indian affairs. Yet there is much 

to be learned from the entire undertaking. First, it set an 

unprecedented standard for Indian participation in the 

congressional policy scheme. Second, it did generate a 

number of practical recommendations. Perhaps because of the 

widespread criticism of the commission, there seems to be a 

congressional taboo against resurrecting some of the 

abandoned proposals. However, policy-makers might be wise 

to reassess the Final Report for its plausible 

recommendations which remain unenacted. Most significantly, 

the failures and victories of the AIPRC provide a model by 

which subsequent policy reviews may be conducted. 

The AIPRC Final Report did not articulate the main 

goals of self-determination equally. Instead, the majority 
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of the conunlssion considered self-determination and 

self-government as equal terms. The report contained some 

consequential recommendations which might have fostered 

cultural survival. For example, amending the Indian Civil 

Rights Act to restrict federal court review of tribal court 

decisions might have allowed tribes more freedom to 

administer traditional forms of justice. Furthermore, the 

commission's emphasis on land consolidation as the key to 

tribal economic development represented a very practical 

means to that end. 

The mass of the report, however, concentrated on 

enhancing tribal political sovereignty, as If the 

restoration of tribal sovereignty would automatically foster 

tribal economic development and cultural survival. In 

establishing the AIPRC, Congress did provide for maximum 

Indian participation in the endeavor. Ironically, the 

recommendations of the commission would have presented 

barriers to tribal participation in the policy-making 

process, and particularly to full tribal autonomy. While 

the commission fervently advocated the restoration of tribal 

sovereignty, it also called for an increase in federal 

programs for Indians, programs which the federal government 

would necessarily have to maintain some control over 

(Prucha, 1985: 90). 
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In any event, the AIPRC was at least a symbolic victory 

for Indian tribes. For the commission was an important 

vehicle for Indian participation in a federal initiative 

which concerned them directly. However, if similar 

endeavors are to be pursued in the future, the participants 

in such a process must bear in mind three factors which are 

apparent in the aftermath of the commission. First, Indian 

policy initiatives must be sensitive to the non-Indian 

population, not merely for ethical reasons, but in order to 

bolster strong bipartisan support as well. Second, tribal 

sovereignty is a concept which must be considered in the 

context of contemporary situations. In some Instances a 

tribe's exercise of certain self-governing powers might only 

be a detriment to its own existence. An extremely small 

tribe with a small land base, for example, might benefit by 

allowing state Jurisdiction over its lands in certain 

matters if it is surrounded by a large non-Indian 

population. This would allow the tribe to maintain peaceful 

relations with the majority population In that state, but It 

would not necessarily signify the tribe's Incorporation into 

the federal system. Such cases must be considered 

individually. Finally, it must be held in mind that 

self-determination Is ultimately not a product of federal 

policy initiatives, but rather, it depends on the actions of 

Indian people themselves. Had these principles guided the 
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work of the AIPRC, its recommendations may have been more 

acceptable to Congress and, In turn, may have yielded more 

positive results. 

The Self-Determlnation Act and Amendments 

Only two days after the passage of the joint resolution 

establishing Abourezk's commission. Congress passed the 

Indian Self-Determination and Education Assistance Act 

Ccommonly known as PL 93-638) which marked another major 

victory for Indians on the legislative front. Essentially, 

the act was the congressional counterpart to Nixon's July 

1970 Indian policy statement. Although the act did not 

explicitly repudiate termination, it did commit Congress to 

"..the maintenance of the Federal Government's unique and 

continuing relationship with and responsibility to the 

Indian people through the establishment of a meaningful 

self-determination policy...~" <88 St. 2203: 2204). The act 

ostensibly weakened the bonds of federal paternalism in 

Indian affairs by codifying a policy whereby Indian tribes 

could subcontract for federal services. The tribal 

governments would then assume the administrative control of 

such programs. Most significantly. Congress recognized the 

important correlation between Indian autonomy and local 

control of education. 
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The promulgation of PL 93-638 was largely motivated by 

Nixon's 1970 Indian policy statement, although it was not 

enacted until nearly five years after the president's 

message. As we shall see, this delay was partially due to 

the fact that earlier self-determination bills introduced in 

Congress were not consistent with Nixon's legislative 

packet. Thus, the earlier congressional self-determination 

bills did not have the support of the administration , and 

were not received favorably by Indians (U.S. Senate, 1972: 

4-6). It is also possible that militant Indian activism in 

the early 1970's, such as the occupation of Wounded Knee, 

further hindered the support of conservative Congressmen for 

self-determination legislation. 

The first related bill was introduced in 1971 by 

Senator Henry Jackson, chairman of the Senate Interior and 

Insular Affairs Committee, Jackson's bill was a concurrent 

resolution intended to serve as an official statement on the 

national Indian policy. It would have expressly repealed 

HCR 108, reaffirmed the federal government's trust 

responsibilities toward Indian tribes, and it would have 

codified self-determination as the official Indian policy of 

Congress CU.S. Senate, 1971s 1-2). Although Jackson 

persisted in reintroducing the bill in subsequent years, it 

was continually lost in the House where influential Indian 



147 

advocacy had not yet reached a peak. Nonetheless, the 

proposed resolution was generally accepted as an unofficial 

philosophical agreement among congressional proponents of 

Indian rights (U.S. Senate, 1974c: 1-2; 1974d: 5924>. 

Ironically, Senator Jackson, the former advocate of 

termination, began to emerge as one of the foremost 

proponents of self-determination legislation, possibly due 

to presidential aspirations. In July of 1972, he again 

introduced legislation for a Se1f-Determination Act based on 

the proposals submitted to Congress by the Nixon 

administration. Jackson's original bill, however, was not 

as far reaching as the administration's. While the 

administration's version of the bill purported to allow 

tribes to assume ful1 control of federal programs, Jackson's 

bill only made tribes parties to contracts, which might call 

for varying degrees of Indian participation. Furthermore, 

Jackson's bill omitted some of the safeguards included in 

the administration's bill, such as the tribal right to 

retrocede contracts. In general, the bill was not received 

favorably by Indians, and it was eventually terminated in 

the House (U.S. Senate, 1972; 1, 4-6; 1974a: 18-19). 

The congressional campaign for self-determination 

legislation was fueled by what Jackson and others perceived 

as .stretching the statutory language beyond its original 

intent..." (U.S. Senate, 1974a: 13). Specifically, the 



purpose of negotiating self-determination contracts was to 

allow Indian tribes and communities to assume Jurisdiction 

and control of certain federal programs through such 

agreements. The administration, in particular the Interior 

Department, had been relying on four major statutes for the 

authority to contract with tribes and other governments and 

organizations for the administration of services to Indians; 

the Buy Indian Act of 1910 C36 St. 861) authorized the 

Interior Secretary to employ Indian labor and to purchase 

Indian made products on behalf of the federal government; 

the Johnson-O'Mal1ey Act of 1934 <JOM, 48 St.. 596) provided 

for the negotiation of contracts with public school systems 

for the education of Indian children; the Snyder Act (42 St. 

208) authorized the negotiation of contracts with states for 

health care and other services to Indians; and the 1834 act 

establishing the BIA C4 St. 737) authorized the Secretary of 

War (the War Department originally handled Indian affairs) 

to transfer supervisory authority over certain federal 

employees to tribes provided the Secretary deemed the tribal 

leaders "competent." The federal policy of Indian 

self-determination, as Jackson Interpreted it, would require 

the consolidation of programs under these four unrelated 

statutes into one piece of legislation which would codify 

explicit procedures for contracting to tribes (U.S. Senate, 

1974a: 13; U.S. House, 1974b: 20). 
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In February of 1973, Jackson Introduced a substantially 

different self-determination bill on behalf of himself and 

Abourezk. Jackson's 1972 bill provided that the Secretaries 

of Interior and Health, Education, and Welfare CHEW) were 

authorized to enter into contracts with tribes for the 

control of federal services. The wording in the new bill 

(S. 1017) was changed so that it "directed" the Secretaries 

to enter into such contracts at the request of tribes, 

thereby making such contracting mandatory. The bill also 

contained explicit provisions acknowledging the tribal right 

to retrocede contracts without financial penalties. After 

extensive hearings, a provision was added to the bill which 

would have amended the Intergovernmental Personnel Act of 

1970 C84 St. 1909) to include tribal governments within the 

definition of "local governments" in that act. This would 

allow civil service personnel to be assigned to tribal 

organizations to provide technical assistance in the 

contracting process (U.S. Senate, 1974a: 15, 19). 

In the House, Representative James Haley (D.-FL) 

further amended S. 1017 by adding provisions to make tribal 

governments accountable for federal funds received through 

contracts, and establishing penalties for the fraudulent use 

of such funds. At the request of Commissioner of Indian 

Affairs Morris Thompson, Haley added a provision to require 

the consent of al1 tribes affiliated with multi-tribal 
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organizations before contracts would be granted to such 

organizations. The purpose of this measure was to assure 

individual tribes that they would not be threatened by de 

facto termination. Finally, whereas the original draft of 

S. 1017 authorized the Secretaries to provide grants for the 

management training and planning of tribal contracting 

endeavors, the House adopted Thompson's suggestion that such 

grants should also be available for the development of 

tribal governments (U.S. House, 1974b: 15, 25). 

The most significant difference between S. 1017 and 

earlier bills was the addition of a second title dealing 

exclusively with Indian education. Education had 

historically been at the forefront of concerns in Indian 

affairs, and it was certainly one of the key rallying points 

in the early years of the Self-Determination Era. In 1969, 

a Special Senate Subcommittee on Indian Education headed by 

Senator Robert Kennedy issued a lengthy report which labeled 

Indian education "a national tragedy." The focal point of 

the committee's concern was public school education which, 

the report concluded, was an unsuccessful attempt at 

assimilation which had failed drastically to meet the unique 

educational needs of Indians (U.S. Senate, 1969: 21, SO). 

Thus, the efforts of policy-makers during the early 1970's 

were aimed at bringing about reforms which would give 



151 

Indians more control over JOM funds once they were Issued to 

states. 

Oddly, the original provisions of Title II in S. 1017 

would have repealed the JOM Act. In its place was a plan 

whereby states would assume a greater portion of the 

financial responsibility for the public schooling of Indian 

children, provided that more Indian school boards were 

established (U.S. Senate, 1974a: 14-16, 23-26). Several 

Indian leaders and organizations Immediately protested these 

measures, and Senator Paul Fannin <R.-AZ> elaborated on the 

absurdity of the plan.* "To require a local school district 

to meet certain financial preconditions to qualify for 

Federal funds is an approach which I fail to appreciate...It 

is completely inequitable to expect public schools operating 

on tax exempt reservation lands to generate substantial 

funds to support its costs of educating Indian children" 

(U.S. Senate, 1974a: 34; 1974d: 5924). As a result of these 

unfavorable reactions. Title II was altered to retain the 

JOM Act, but it proposed complex JOM amendments which would 

require states to follow more stringent guidelines of 

accountability for those funds. However, this measure was 

little more than a token gesture of congressional concern 

for an undesirable situation, and it did little to prevent 

states from using JOM funds as they pleased (U.S. Senate, 

1974b: 14-15, 21; Deloria & Lytle, 1984: 222). 
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The aforementioned provisions and amendments were 

incorporated into what became PL 93-638, which was signed 

into law on January 4, 1975. In general. Title I provided 

for the mandatory contracting of federal services to tribes 

through the BIA and HEW, and it directed each of these 

agencies to provide technical assistance to tribal 

organizations engaged in contracting. The Secretaries of 

Interior and HEW were authorized to waive federal 

contracting procedures if they presented barriers to the 

needs of tribes pursuing contracts. However, the 

Secretaries were also authorized to decline- entering into 

contracts with tribes under certain conditions <<88 St. 

2203: 2206-07). Thus, PL 93-638 was in no way an automatic 

grant of autonomy to tribes. 

Title II amended the JOM in two major ways. First, it 

provided for the establishment of local Indian parent 

committees in school districts served by JOM contracts. 

Second, it authorized the Secretary to pay the full amount 

for the education of Indian students attending public 

schools in states other than their own, provided the 

students resided in BIA boarding facilities. The act also 

made rhetorical statements acknowledging the special 

educational needs of Indians, but offered no substantive 

changes toward the delivery of quality education to Indian 

students <88 St. 2203: 2213-16). 
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At the time of its passage, PL 93-638 marked the most 

progressive piece of Indian legislation since the Indian 

Reorganization Act of 1934. Although it did not end federal 

paternalism, it did afford tribes an unprecedented legal 

opportunity to control some programs and services which had 

primarily been administered at the whims of the BIA and IHS. 

Yet from the beginning, PL 93-638 embodied a number of flaws 

and inconsistencies. The most blatant inconsistency in the 

act was the dichotomy between Titles I and II. Quite 

simply. Congress failed to adequately apply the principle of 

self-determination in Title II. 

While Title I provided a means by which tribes could 

take control of BIA schools, there were no comparable 

measures in the act with regard to public schools. By the 

provisions of Title II, the responsibility and control of 

Indian education programs thereunder remained primarily 

under the auspices of the states. Indians were offered no 

effective Instrument for the control of these programs. 

Thus, the act virtually ignored the political problems 

surrounding the education of Indian children in public 

schools. Essentially, Title II did little more than 

reaffirm the provisions of the Indian Education Act of 1972 

<86 St. 335), with a particular emphasis on JOM contracts. 

This created an ever-widening chasm in the administration of 

Indian education which was already split between various 
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parties—tribes, states, the BIA, the Education Department 

(Gross, 1978: 1198, 1201-06; Delorla & Lytle, 1984: 222). 

Despite the best Intentions of Congress, the sharp division 

between Titles I and II did little to advance the 

congressional assertion that "...the Indian people will 

never surrender their desire relationships both among 

themselves and with non-Indian governments, organizations, 

and persons" <88 St. 2203). 

Another paradoxical flaw of PL 93-638 was the failure 

to make explicit the manner in which federal agencies, 

particularly the BIA, were to implement the policy of 

self-determination. The act was intended to diminish 

federal paternalism by reducing the role of the BIA in 

regulating federal programs. In truth, the act prompted the 

Bureau to launch a campaign against self-determination, and 

provided it with a relatively effective means of doing so 

(Scott, 1977: 198-99; Gross, 1978: 1198). Not only did the 

act direct the BIA to provide technical assistance to tribes 

with contracts, but it also allowed the Bureau to promulgate 

rules and regulations for the implementation of 

self-determination programs (88 St. 2203: 2212). This 

afforded the BIA a very arbitrary and manipulative power. 

Through the formulation of overly complex or ambiguous 

regulations, or through inadequate technical assistance, the 

Bureau could either discourage tribes from entering into 
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contracts, or could make it extremely difficult for tribes 

with contracts to maintain the programs thereunder (Gross, 

1978: 1219-20; Martone, 1978: 638). Moreover, the act did 

nothing to prevent the BIA from preserving itself by 

withholding or manipulating Information. In 1977, for 

example, the BIA returned $29.5 million in unexpended funds 

to the U.S. Treasury at a time when area offices were 

informing tribes that no funds were available for 

self-determination grants (AIPRC, 1977: 254). 

The powers vested in the BIA through PL 93-638, coupled 

with the discretionary power of the Secretary under the act, 

point to another problem. The act did not clearly address 

the needs and concerns of Indians at the "grass roots" 

level. This prompts the specific question as to whether 

self-determination policy was intended to foster autonomy at 

the Individual community level, or if the tribal government 

was the "standard unit" for negotiating contracts. The act 

defines a "tribal organization" as "...the recognized 

governing body of any tribe; any legally established 

organization of Indians which is controlled, sanctioned, or 

chartered by such governing body, or which is democratically 

elected by the adult members of the community..." Yet the 

act also prohibits the issuance of contracts to multi-tribal 

organizations without the consent of all the tribes 

affiliated thereunder C88 St 2203: 2204). 
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This confusing statutory language Is open to 

potentially dangerous interpretations. The Secretary or the 

BIA could refuse to negotiate contracts for certain 

subtribal or community-based endeavors on the grounds that 

such activities were not approved by a tribal government, 

and would therefore infringe upon tribal sovereignty. For 

example, a grass roots project such as Ramah Navajo High 

School, which was contracted through the Bureau prior to the 

passage of PL 93-638, could potentially be terminated 

without a tribal council resolution sanctioning Its 

existence. Because of this ambiguity some scholars suggest 

that the Se1f-DetermlnatIon Act be amended to provide a fair 

balance between public and private Indian institutions 

CGross, 1978s 1220-21). Unfortunately, this is a problem 

for which there is no definitive solution, for any approach 

to this situation will have profound implications toward 

tribal sovereignty. Perhaps this perplexity is best dealt 

with among Indians themselves at the local level. 

In retrospect, the tribal right to retrocede a 

self-determination contract was perhaps the most critical 

and practical provision in PL 93-638, for tribes successful 

in securing contracts faced a number of barriers. In many 

cases tribes were expected to match a certain percentage of 

self-determination grants with funds and services of their 

own. This often compelled tribes with minerals and other 
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natural resources to exploit their reserves at an 

accelerated rate, while less affluent tribes were alienated. 

Furthermore, federal funding through contracts did not cover 

the indirect costs of program administration (such as legal 

fees, etc.), and many tribes strained their resources to 

meet these costs but were eventually forced to retrocede. 

Finally, even when tribes were financially capable of 

maintaining contract responsibilities, many of their 

programs were required to meet the guidelines of rigid 

federal regulations. Tribal 1y-control 1 ed schools, for 

example, were subject to certain federal accreditation 

standards, which tended to deprive the term 

"self-determination" of substance (Deloria & Lytle, 1984: 

223-24; U.S. House, 1985: 4). Fortunately, the 

Sel f-Determlnation Amendments of 1984 <98 St 118) and 1988 

<102 St. 2283) corrected some of these problems, which will 

be discussed in detail momentarily. 

Although the correlation made between education and 

Indian self-rule in PL 93-638 would seem to Indicate that 

the act was Intended to foster cultural survival among 

tribes, its greatest emphasis was on tribal self-governance. 

In light of the Final Report of the AIPRC, the emphasis on 

self-governance seems to have been a growing trend among 

congressional proponents of Indian self-determination in the 

mid-1970's. However, unlike the majority of the AIPRC, the 
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key proponents of PL 93-638 tended to down-play tribal 

Inherent sovereignty. Instead, there seemed to be a general 

agreement among the authors of the law that tribal 

sovereignty derived from Congress. According to Senator 

Jackson: "The extent to which these seml-independent 

governmental entities are able to function depends on the 

degree to which the constitutionally derived plenary power 

of Congress is exercised" (U.S. Senate, 1974a: 12-13). In 

the House, James Haley repeated these sentiments, and Lloyd 

Meeds testified in hearings on the bill that in his opinion, 

the tribal right of se1f=-governance derived from the Indian 

Reorganization Act— a unilateral act of Congress (U.S. 

House, 1974a: 33; 1974b: 19). 

Public Law 93-638 did nothing to clarify the political 

status of tribes, but there is a clear distinction between 

its philosophical base and that of the AIPRC majority. The 

AIPRC attempted to clarify the political status of tribes by 

highlighting the concept of inherent sovereignty and 

Invoking principles of International law. The language and 

structure of PL 93-638, however, tend to equate tribes with 

local governments within the United States. For example, 

although the act endorsed the need for more Indian control 

of local schools, particularly in public schools, this is 

the right of any community in the United States— Indian or 

non-Indian. Such subtleties in the act, considered together 
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with earlier self-determination bills Introduced by Jackson, 

bring into question the degree to which the Senator truly 

rejected termination policy. 

In 1984, however. Congress did make a definite 

legislative distinction between tribes and local governments 

with regard to the Se 1 f-Determination Act. In 1981, the 

Solicitor of the Interior Department issued an opinion 

stating that transactions under PL 93-638 should be subject 

to the Federal Grant Cooperative Agreement Act of 1977 

(FGCA)— a law establishing general guidelines for 

transactions between the federal, state, and local 

governments, and other contractors or grantees Csee U.S. 

House, 1984: 2). Although the FGCA made no explicit 

reference to tribes, the Interior Department proceeded to 

draft regulations based on that act which would require 

tribal entities assuming control of BIA programs to be 

funded through grants rather than contracts. Under these 

conditions, tribes might be forced to compete with state and 

local governments for federal funds. Tribal leaders 

fervently protested these measures on the grounds that the 

programs affected by these funds were federal— not state or 

local— programs. Moreover, the BIA reported that tribal 

requests to assume control of federal programs were 

dwindling due to the impending regulations. Accordingly, 
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Congress amended PL 93-638 in 1984 to exempt transactions 

thereunder from the FGCA (U.S. Senate, 1983: 1-2; U.S. 

House, 1984: 1-2). 

By the time of the 1984 Amendments <98 St. 118) Morris 

K. Udall <D.-AZ) had emerged as the key proponent of Indian 

concerns in the House. As Chairman of the Committee on 

Interior and Insular Affairs, he was quite responsive to the 

grievances of Indians concerning the problems with the 

Self-Determination Act. The general complaint of tribes was 

that federal contracting procedures and bureaucratic 

regulations were too rigid, and had not allowed them to 

effectively Implement their own priorities. Furthermore, 

the Secretaries of Interior and Health and Human Services 

<HHS, formerly HEW) often refused to negotiate contracts 

with tribes for certain programs, holding that such services 

were "trust responsibilities." Finally, in the wake of the 

Reagan administration's budget cuts, many tribes were 

threatening to retrocede their contracts to federal 

agencies. This was because tribal governments were 

responsible for covering the indirect costs of program 

administration, and the reduction in federal spending in 

Indian Country forced them to earmark their financial 

resources to meet only the highest priorities (U.S. House, 

1986: 4-5; 1987: 5-6). 
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In 1986, Udall introduced legislation to make major 

amendments to the Self-Determlnation Act in response to the 

grievances of tribal leaders. In assessing the problems of 

the congressional approach to self-determination policy, 

Udall stated that: 

Congress could have and, in retrospect, perhaps 
should have used some instrument other than 
contracts so as to steer the agencies focus away 
from the contracting aspect of the law and focus 
their attention on the Self-Determination part of 
it. Therefore, the Committee hopes that in the 
future, the agencies in implementing the 
Se1f-Determination Act will not treat the Indian 
tribes as regular government contractors but as 
self-governing entities with attributes of 
sovereignty (U.S. House, 1986: 10). 

These words reflected a growing (albeit subtle) trend in 

Congress, As will be illustrated, congressional 

policy-makers in the 1980's began to invoke tribal 

sovereignty on a more consistent and slightly greater scale 

than in the 1970's. Influential congressmen such as Udall 

and Senator Daniel Inouye (D.-HI) frequently voiced their 

views that tribes were distinct political entities separate 

from states and local governments. By invoking tribal 

sovereignty, they expressed their intentions to maintain and 

clarify this element of separatism. 

In October of 1988, Udall''s Sel f-Determl nat ion 

Amendments became law (102 St, 2285). The act's declaration 

of policy expressed the congressional commitment "...to 
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supporting and assisting Indian tribes In the development of 

strong and stable tribal governments, capable of 

administering quality programs and developing the economies 

of their respective communities" <102 St. 2285-86). 

Specifically, the act provided for additional funding to 

tribes with contracts for indirect costs. The amount of 

such funding would be equitable to the appropriations which 

would have been available for such purposes had a federal 

agency administered the specific programs. Moreover, in the 

event that a tribe did not utilize its full appropriation 

for indirect costs in a given year, the unexpended funds 

would carry over for the tribe's use in the next year in 

addition to the full annual appropriation the tribe would 

receive In the latter year <102 St. 2285.* 2292-93). The act 

also directed the Secretaries of Interior and HHS to 

negotiate contracts with tribes for the programs of anv 

agency within their respective departments, thereby 

countering the secretarial excuse that certain services were 

exclusively trust responsibilities. Finally, the act 

sanctioned a process by which tribes might appeal 

unfavorable federal agency actions concerning contracts, and 

it directed the Secretaries to consult with tribes before 

formulating regulations for the amendments <102 St. 2285: 

2288-89, 2294-95). 
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These technical changes certainly provided tribes with 

a financial incentive to enter into and maintain 

self-determination contracts, but they did little to reduce 

the federal domination of Indian programs. The Secretaries 

of Interior and HHS retained significant discretionary 

powers, and the formulas for determining the amount of 

funding for the indirect costs of tribal were still set by 

the Secretaries. The mandatory participation of tribal 

leaders in the promulgation of rules and regulations for the 

implementation of these amendments was but a small 

consolation to tribes. On the one hand, if regulations are 

made too simple, they are bound to contain ambiguities. On 

the other hand, if regulations are overly explicit they will 

likely slow the implementation process to which they are 

applied. Nor is there any effective method to insure that 

such regulations will reflect the totality of tribal 

impetus. 

A glance at the procedures for the tribal appeal of 

contract disputes reveals the relative ineffectiveness of 

the 1988 amendments on restricting federal agency influence 

on the regulations. According to the Code of Federa 1 

Regulations (Title 25), all appeals hearings are to be 

conducted wi thin the BIA, and the highest administrative 

authority to which a tribe may appeal is the Assistant 

Secretary on Indian Affairs. Thereafter, the only option 
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left to a tribe is to appeal to a U.S. district Court, 

provided the dispute involves a clear violation of the 

Self-Determination ftct <OFR, 1991: 686-87), 

The most significant part of the 1988 Amendments was 

the addition of Title III to the Self-Determination Act. 

This was the Tribal Self-Governance Demonstration Project, a 

pilot program which would allow certain tribes to receive an 

annual consolidated block grant for the administration of 

federal services in lieu of entering into separate contracts 

for different programs. Title III will be discussed it 

length in the next section of this chapter, as that section 

deals exclusively with tribal self-governance proposals. It 

should be noted, however, that the inclusion of Title III 

with the other Self-Determination Amendments was evidence of 

a major transition in congressional approaches to 

self-determination policy. While Title III did not bestow 

automatic autonomy upon the tribes involved, it did motivate 

certain tribal governments to challenge the bureaucratic 

barriers blocking effective tribal control of federal 

programs. 

Before concluding the analysis of the 

Self-Determination and Education Assistance Act, it is 

necessary to address the implications of the act concerning 

the goals and principles of self-determination. Public Law 

93-638 and its technical amendments (Title III will be 
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considered separately) had the potential to promote tribal 

se1f-governance, economic development, and cultural survival 

equally. By including the self-determination contracting 

provisions (Title I) and Indian education provisions (Title 

II) in a single piece of legislation. Congress recognized a 

critical relationship between Indian self-rule and cultural 

survival. In turn, the act could have potentially fostered 

tribal economic development in two ways. First, if tribal 

governments were allowed to control federally funded 

economic development programs through contracts, they would 

be in a better position to shape economic Initiatives which 

would be more beneficial and familiar to their tribes. 

Second if tribes were allowed real control over the 

education of their children, particularly in public schools, 

they would be able to develop a group of tribal 

professionals and workers who were not only well educated, 

but who were aware of the types of economic activities that 

would be most practical in the context of their cultures. 

Unfortunately, the education provisions of PL 93-638 did not 

significantly promote the tribal control of the education of 

their youth. In retrospect, Title II actually increased the 

role of states and other outside parties in Indian 

education. 

In the long run, PL 93-638 was primarily a measure to 

promote tribal self-government. The act did so, however, in 
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a limited capacity. Tribal contracting activities were 

still subject to the approval of the Interior Secretary, and 

the BIA and other agencies were afforded a great deal of 

freedom in formulating and interpreting the regulations for 

such transactions. Nonetheless, PL 93-638 did offer tribes 

a better experience in the management of certain domestic 

programs, which was certainly a positive step toward the 

development of tribal governments. 

As this evaluation has illustrated, PL 93-638 and Its 

amendments have failed to address a multitude of problems 

and questions concerning the nature of self-determination 

policy. Nevertheless, PL 93-638 is a landmark in Indian 

policy, and an Important document which is credited with 

having opened a new era in congressional policy-making. 

Much like Nixon's 1970 message to Congress, the act and its 

amendments ostensibly serve as a blueprint for current 

Indian legislation. Thus, for better or for worse, PL 

93-638 might be considered an ever-evolving document. The 

following section will address important aspects of that 

evolutionary process. 

Congressional Approaches to Tribal Self-Governance 

So far, this chapter has dealt with congressional 

approaches to self-determination policy up to 1988. That 

year represented one of the most active periods in Indian 
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policy since 1975, for three important pieces of Indian 

legislation were passed at that time. In addition to the 

Self-DeterminatIon Amendments and the Indian Gaming 

Regulatory Act <102 St. 2467), HCR 108 was finally 

repudiated by Congress in 1988 through a rider on a general 

education act <102 St. 136: 386). It was also in 1988 that 

the Senate Select Committee on Indian Affairs launched a 

major investigation into Indian affairs, attempting to 

reassess the federal governmenfs relationship with the 

Indian people. This investigation and prior related events 

prompted congressional leaders to reconsider the nature of 

tribal governments and to launch new initiatives to clarify 

the sovereign status of tribes. 

As previously noted, the 1988 Amendments contained a 

new Title, III, the Tribal Self-Governance Demonstration 

Project. This legislation allowed certain tribes to receive 

consolidated block grants for the tribal administration of 

federal services as an alternative to entering into separate 

contracts for various programs. James Abourezk actually 

introduced legislation in 1978 for the addition of a Title 

III to the Se1f-Determlnation Act. Under this legislation, 

tribes would develop their own comprehensive plans for the 

administration of programs, and these plans would be 

integrated Into the BIA and IHS budgets. While tribes would 

still receive funds through these agencies, the consolidated 
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grants would Ideally foster meaningful tribal control of 

federal programs by linking them directly to the federal 

budget process. However, Abourezk's proposal was defeated 

on the grounds that the mere negotiation of consolidated 

contracts with tribes would adequately fulfill the purposes 

of his legislation (U.S. Senate, 1978: 3-7). 

In the fal 1 of 1987, Ross Swimmer suggested that 

federal funds be transferred directly to tribes rather than 

through the BIA when he was summoned before the House 

Interior Committee to explain the allegations of BIA 

negligence published in the Arizona Republic. Swimmer's 

proposal was quite possibly an attempt to curb the 

congressional scrutiny of his leadership of the Bureau, but 

it was favorably considered by committee chairman Sidney 

Yates <D.-IL) as a pilot program. The following day 

(October 28), ten tribes agreed to participate in such a 

project after meeting with Yates, and later Swimmer, in 

Washington <BIA, iU, 1987, November 12: 1; Joint Testimony, 

1991, October 3: 1-2). Thus, the idea of making 

consolidated self-determination block grants to tribes was 

resurrected. 

The first phase of the project was a period of planning 

during which the ten tribes (including the Jamestown 

S'Klallam, Quinault, Lummi, and Hoopa tribes of Washington) 

developed comprehensive strategies for the use of their 
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consolidated grants. No explicit legislation was required 

for this phase, but Congress appropr i aterl $100,000 to be 

used for planning grants in 1988 <BIA, 1£1» 1988, June 10: 

3>, Nonetheless, in January of 1988 the tribes 

participating in the project approached Senator Inouye and 

requested that specific legislation be drafted for the 

project in order to give it congressional direction, and to 

insure that tribal participation in the project would not 

sanction a waiver of federal trust responsibilities (Joint 

Testimony, 1991, October 3: 2>. Inouye, as chairman of the 

Select Committee, introduced the legislation for Title III, 

in February. In the hearings on the bill, he voiced his 

interest in the project, simply stating: "The central issue 

before us is this unique and special relationship of trust. 

A trust relationship which exists between the sovereign 

government of the United States and the several sovereign 

entities, the Indian nations and tribes" (U.S. Senate, 1988: 

1 - 8 )  .  

The significance of this brief remark is that it 

reflected Inouye's understanding of the inherent sovereign 

rights of tribes. Inouye and the billy's co-sponsor Senator 

Daniel Evans (D.-WA) made no claim that their bill offered a 

solution to the anomalous political status of tribes, but it 

was intended too recognize tribes as distinct political 

entities, separate from state and local governments. They 
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also firmly believed that the United States should refrain 

from dealing with tribes in a unilateral manner. The bill 

was essentially a compilation of tribal recommendations, and 

it represented a stark rejection of legislation submitted by 

the Interior Department which would have severely limited 

tribal participation and Implementation in the 

Self-Governance Project (U.S. Senate, 1988: 2-3). 

At the request of Sidney Yates, Inouye Inserted into 

the bill additional language providing $1 million to allow 

additional tribes to enter the planning phase of the 

project. Senator John Melcher endorsed this proposal, but 

he insisted that education programs be exempted from the 

project. His reasoning for this provision was that Indian 

education funds were allocated on a per capita basis, and if 

funds for the demonstration project were to be granted to 

tribes in a single lump sum, there would be no effective 

means of accounting for education monies CU.S. Senate, 1988: 

1, 18). 

Title III, of course, became law in October of 1988 

(102 St. 2296). Originally, the project was authorized for 

five years for all participating tribes. Planning grants 

were made available for up to 24 additional tribes, and the 

act specifically authorized participants to "...redesign 

programs, activities, functions, or services and to 

reallocate funds for such [purposes]..." C102 St. 2296: 
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2297). Tribes would be allowed to select which programs and 

services they would administer through the consolidated 

grants, and would be allowed to contract for additional 

services. However, tribal management plans were expected to 

meet certain federally established criteria before a tribe 

would be eligible for a Title III grant, and the act 

contained additional guidelines for tribal accountability to 

prevent the negligent management of funds C102 St. 2296-98). 

The enthusiasm of the original tribes participating in 

Title III was accompanied by an air of immense skepticism. 

The BIA had historically resisted outside efforts to 

diminish its presence in Indian affairs, and tribal leaders 

expected the Bureau to create an obstacle in the course of 

the Self-Governance Project. Apparently, some tribes 

entered the project out of pure frustration. Joseph 

DeLaCruz, Chairman of the Quinault Nation, explained his 

tribe's involvement in Title III as such: "Basically, what 

brought us to this point was that Congress said that things 

were so bad lets turn it over to the Indians and let them 

sink or swim on their own" (in Egan, 1991, January 16: A1). 

The Bureau did, in fact, present several obstacles to 

the development of the project. Between 1989 and 1991, BIA 

officials consistently neglected to include Self-Governance 

Project funds in their annual budget proposal, and subtle 

attempts were made through personnel shifts to merge the 
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Title III progrsuns with other BIA programs. While these 

acts were kept in check by congressional intervention, the 

original tribes participating in the project began to take 

matters into their own hands. With the support of Congress, 

they successfully petitioned Secretary of the Interior Lujan 

to establish an Office of Tribal Self-Governance within the 

Interior Department, independent from the BIA (Joint 

Testimony, 1991, October 3: 2-3). 

On December 4, 1991, the Self-Governance Project was 

legislatively extended through fiscal year 1996, and 

expanded to allow an additional ten tribes to participate in 

the project <105 St. 1278). These amendments, introduced by 

Senators Inouye and John McCain <R.-AZ), and Representatives 

George Miller <D.-CA) and John RHodes <R,-AZ), largely 

reflect the will of the tribes involved in the project. The 

act also authorizes participating tribes to administer al 1 

services and programs (including education) available to 

Indians under the Interior Department. Furthermore, it 

provides for the establishment of an Office of 

Se I f-Governance in the Department of HHS in order to allow 

tribes to begin administering IHS programs through Title III 

grants ("Self-Governance," 1992, January: 1). 

As the title "Tribal Self-Governance" would indicate. 

Title III is primarily a measure to promote tribal 

self-government. However, the project has the potential to 
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foster each of the three major goals of self-determination 

on an equal basis. Participating tribes are now allowed to 

administer their own education and health programs under 

Title III, which Is a major step toward fostering cultural 

survival. Tribes Involved In the project may now use 

federal funds to educate their children in a tribal context, 

without having to cope with excessive federal standards of 

accreditation. Also, tribes will be able to Incorporate 

more traditional medical practices Into their health 

services if they so desire, without facing the barriers 

formerly Imposed by the IHS. Title III also affords tribes 

the opportunity to draw their own economic development 

plans, designed to meet the unique needs of their 

constituents. Finally, Title III has added an unprecedented 

substance to the principle of Indian participation in the 

making of policy and In the control of tribal programs. In 

short, the Tribal Se1f-Governance Demonstration Project Is 

the most holistic congressional approach to 

Self-determination policy to date. 

It is too early to determine the outcome of the 

Self-Governance Project, but it must be commended for 

affording tribes a great deal of participation in the 

policy-making process. Not only is its enabling legislation 

based on the recommendations of tribal leaders, but the 

tribes themselves have taken on the primary responsibility 
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of planning and Implementing Title III. The participating 

tribes have conducted the research, developed the strategies 

for implementation, and are currently testing these 

strategies. Moreover, tribal leaders have diminished the 

Bureau's ability to stagnate programs intended to reduce 

tribal dependency on the federal government. Mojjt 

significantly. Title III Is a fluid, malleable piece of 

legislation. As we 

pointed out, the recent amendments to Title III expanded the 

scope of tribal participation in the policy-making process 

and control of the programs thereunder. Thus, the 

Se1f-Governance Project is the most progressive, if not 

revolutionary piece of Indian legislation to emerge in 

years. 

Nonetheless, Title III cannot yet be considered a 

complete grant of autonomy to tribal governments. The 

tribes involved in the project are directly linked to the 

federal budget in a manner similar to federal agencies. As 

such, they are requiLx-d to tjubiui I. dcluilc:cl financial 

strategies to Congress, and their plans for the 

implementation of programs and services to their own members 

are subject to federal approval. Essentially, Title III 

allows tribes to administer programs according to broad 

federal criteria, although tribal leaders have been 
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instrumental in determining these criteria. Furthermore, 

the Self-Governance Project does not yet represent a clear 

break from the BIA for tribes, but it is a significant 

departure from the stifling hand of the federal bureaucracy. 

Perhaps when Title III is fully Implemented it will bring 

about a clear break from the Bureau for tribes. As of yet, 

however. Title III falls short of directly addressing some 

of the most critical Issues and perplexities in Indian 

affairs— issues such as the precise political status of 

tribes and the scope of tribal Jurisdiction. 

It must be kept in mind that Title III is still an 

experimental endeavor. The statutory basis for the project 

is only temporary, and in all probability it will not have 

adverse effects on tribal governments. Although some tribes 

may be content to continue with the Se1f-Governance Project 

indefinitely, others will continue to pursue greater 

autonomy. While Title III is not a definitive measure 

toward the development of tribal governmental powers, it 

could potentially serve as a precursor to other 

congressional initiatives purporting to promote tribal 

autonomy. This, as will be discussed shortly, may already 

be the case. 

Shortly after Ross Swimmer set the gears in motion for 

the Self-Governance Project in 1987, the Senate Select 

Committee on Indian Affairs established a Special Committee 
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on Investigations in response to the "Fraud in Indian 

Country" series In the Arizona Republic mentioned earlier. 

The committee consisted of three members of the Select 

Committee: Dennis DeConcini and John McCain, both of 

Arizona, and Thomas Daschle of South Dakota. Throughout 

1988, the committee conducted an extensive investigation of 

federal Indian programs and held numerous hearings. In 

November of 1989, the committee submitted its Final Report 

to Congress which, not surprisingly, confirmed most of the 

allegations in the Arizona Republic. Also contained in the 

report were several recommendations for remedial 

legislation. The most visible of these recommendations, 

however, was a major tribal self-governance proposal 

entitled "New Federalism for American Indians" (U.S. Senate, 

1989b: 3-26). 

The specific New Federalism section of the report is 

laced with the congressional admission of guilt for the 

deplorable state of Indian affairs so common in 

congressional self-determination documents. It cites the 

lack of congressional oversight into Indian affairs as the 

major reason for the failure of self-determination policy, 

and as the ultimate cause of corruption among BIA, IHS, and 

tribal officials. However, the Intent of the New Federalism 

proposal Is made clear early in the report: "Because 

Congress has never fully rejected the paternalism of the 
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19th century, the U.S. government maintains a stifling 

bureaucratic pressure in Indian Country and fails to deal 

with tribal governments as responsible partners in our 

federalist svstem" <U.S. Senate, 1989b: 4-5, emphasis 

added). As the title in fact intimates. New Federalism is a 

plan to integrate tribes into the U.S. federal system. 

Nevertheless, the report on New Federalism clearly 

distinguishes tribes from state and local entities by 

proposing a new medium for conducting trIbal-federal 

relations which could never apply to those governing 

entities which have always been within the matrix of the 

Constitution: "the time has come for a federal policy that, 

by negotiated agreements with tribes, abolishes paternalism 

and, while providing the requisite federal funds, allows 

tribal governments to stand free— independent, responsible, 

and accountable" (U.S. Senate, 1989b: 16). In other words. 

New Federalism purports to reestablish a modified treaty 

making process between the federal and tribal governments. 

In truth, the legal authority for such negotiations 

already exists. Although treaty-making with tribes was 

congressional 1y terminated in 1871, Tribes can still 

technically negotiate agreements with the federal 

government. An agreement is, for all Intents and purposes, 

the legal counterpart of a treaty, the only difference being 

that an agreement requires the consent of both houses of 
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Congress (U.S. Senate, 1989b: 16-17). Tribes participating 

in such a process would in no way sanction the end of the 

trust relationship. These new agreements, however, would 

have to be drafted within the framework of the federal 

system. To meet this end, the report of the Investigative 

Committee proposes four critical conditions which must be 

mutually acceptable to all parties of an agreement: 

1. The federal government must relinquish its 
current paternalistic controls over tribal 
affairs; in turn the tribes must assume the full 
responsibilities of self-government; 
2. Federal assets and appropriations must be 
transferred in toto to the tribes; 
3. Formal agreements must be negotiated by tribal 
governments with written constitutions which have 
been democratically approved by each tribe; 
4. Tribal governmental officials must be held 
fully accountable and subject to fundamental 
federal laws against corruption (U.S. Senate, 
1989b: 17). 

Theoretically, if every federally recognized tribe 

entered agreements under this plan, the BIA would be 

eliminated. It would be unrealistic to expect the Bureau to 

participate in its own termination, so the New Federalism 

proposal provides for the establishment of an Office of 

Federal-Tribal Relations (OFTR) directly under the Executive 

Office of the President. The OFTR would conduct the 

negotiation of agreements with tribes and offer assistance 

to tribes which have expressed a desire to negotiate 

agreements but are not fully prepared for the transition. 

According to the proposal, tribes with agreements would 
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receive federal funds in toto through an annual Tribal 

Self-Governance Grant <TSGG) which would be issued strictly 

on the basis of tribal population proportions. A tribe's 

entitlement to a TSG6 would be permanent, and would include 

an annual cost of living allowance, although the funds 

available for these grants would depend on the annual Indian 

budget (U.S. Senate, 1989b: 18-21). 

At a glance. New Federalism appears to offer a solution 

to the problems which all previous self-determination 

legislation failed to remedy. In truth, the New Federalism 

proposals are plagued with inconsistencies. First of all, 

the report asserts that: "Every agreement will recognize 

each tribe's permanent right to exercise self-government, 

including its right to determine its own form of government, 

membership, legislative prerogatives, and Judicial system" 

(U.S. Senate, 1989b: 17), Moreover, upon entering an 

agreement with a tribe, the federal government would 

relinquish all of its authority to review tribal 

constitutions, laws, leases, and all other tribal 

transactions and documents. Yet New Federalism legislation 

would require all participating tribes to have democratic 

governments, and to adopt written constitutions through a 

democratic process. Furthermore, these constitutions must 

explicitly guarantee tribal members "...freedom of speech, 

press, religion, and all other Bill of Rights protections 
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now required by the Indian Civil Rights Act" (U.S. Senate, 

1989b: 18-20?. Finally, in order to guarantee that tribal 

citizens receive fair protection under their governments, 

the Federal Criminal Code would be amended to apply to 

corrupt tribal officials (U.S. Senate, i989b: 20). Clearly, 

New Federalism is not devoid of paternalism. 

The New Federalism proposals reflect a hesitance in 

congressional policy-making that has existed throughout the 

Self-Determination Era. That is, Congress is willing to 

recognize that tribes are sovereign entities with inherent 

powers, but when the question arises as to whether tribes 

have an inherent right to exercise powers equivalent to 

national sovereigns. Congress has never provided an answer. 

New Federalism attempts to resolve this issue by placing 

tribes squarely within the federal system. The report 

proposes that through agreements, tribes would manage their 

Internal affairs "...In the same sense as state governments, 

offering them...the benefits of American federalism" (U.S. 

Senate, 1989b: 18). 

The important question is, does New Federalism 

acknowledge tribes as having a status higher than states? 

Perhaps. In the New Federalism legislation introduced by 

DeConcini in 1990, the declaration of policy acknowledges 

the need to "...reaffirm the status of Indian tribes as 

sovereign entities with inherent powers of self-government 
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as guaranteed in treaties, agreements, statutes, and 

executive orders" (U.S. Senate, 1990: 5002). Yet the 

legislation certainly does not recognize tribes as entities 

capable of conducting International relations. Rather, an 

agreement would "...recognize Indian tribes right to 

self-government as permanent, including negotiating on a 

government-to-government basis with the U.S., other tribes, 

and state and local governments..." <U,S. Senate, 1990: 

5004). Unfortunately, this plan does not make the precise 

nature of the political status of tribes clear. It does, 

however, seem to finally elaborate on a message that 

Congress has been trying to articulate throughout the 

Self-Determination Era— that Indian tribes are perfectly 

welcome to be self-determining sovereign political entities 

to the extent that their exercise of sovereign powers are 

not Inconsistent with the U.S. federal system. And the 

guidelines for consistency with that system are found in the 

U.S. Constitution. 

The New Federalism bill has the potential to foster all 

of the broad goals and principles of self-determination, but 

not necessarily on an equal basis. The foremost tenet of 

New Federalism is to acknowledge tribes as Inherently 

sovereign governing entities, and to develop tribal 

governments to the point that they will be able to assume 

greater governing responsibilities through bilateral 
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agreements with the U.S. A plan of this nature would 

certainly pose no barriers to tribal economic development. 

In fact, the greater autonomy that would be afforded tribes 

through New Federalism agreements would allow tribes to 

pursue economic development agreements which might otherwise 

have been blocked Secretarial decisions or arbitrary BIA 

regulations. By the same token. New Federalism would 

bolster a degree of Indian participation and control over 

tribal affairs which has not existed in the twentieth 

century. 

However, the New Federalism proposal clearly places 

tribal se1f-governance as a higher priority than cultural 

survival. For tribes entering into New Federalism 

agreements would be required to structure their governments 

in a manner consistent with the U.S. Constitution, 

particularly the Bill of Rights. Essentially, New 

Federalism agreements would require tribes to have secular 

governments which would emphasize the rights of the 

individual over the group— a concept that runs counter to 

many tribal societies. Many of the theocratic Pueblo 

governments, for example, could not exist in their present 

form if they opted to enter into New Federalism agreements. 

It is interesting that the New Federalism proposals 

emerged only shortly after the implementation phase of Title 

III had commenced. As with Title III, New Federalism 
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prompted a great deal of Indian skepticism. In all 

likelihood, the framers of the New Federalism proposals had 

Title III in mind as they drafted their plan. Quite 

possibly, they perceived Title III as a piece of legislation 

that would expand and change significantly If it proved 

successful during its first trial period. In fact, Senator 

McCain, as the co-sponsor of the 1990 New Federalism bill, 

commented that the Tribal Self-Governance Project would 

demonstrate the tribes' ability to operate their governments 

free from federal bureaucracy, and that New Federalism would 

build upon that project (U.S. Senate, 1990: 5006). If New 

Federalism is to become a reality, then perhaps Title III 

will offer an appropriate transitory mechanism for tribes 

opting for that route. 

New Federalism, however, cannot be considered a 

definitive solution to the myriad of problems facing Indian 

tribes and Indian affairs in general. While some tribes 

might view it as a comfortable permanent option, it will not 

address the multitude of problems which are unique to tribes 

on an individual basis. Upon introducing the legislation 

for new Federalism, Senator DeConclni remarked: "I view the 

introduction of the bill today only as a beginning and offer 

this proposal as a vehicle for discussing the best way the 

U.S. Government can fulfill its legal and moral 

responsibility to its native American citizens" (U.S. 
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Senate, 1990: 5004). Perhaps, then, DeConclni's proposal Is 

merely another stepping stone like Its close predecessor, 

Title III. One can only hope that New Federalism is not the 

last benign offering of Congress during the 

Self-Determination Era. 

Conclusion 

The record of congressional approaches to 

self-determination policy is consistent with the entire 

history of Indian policy. Quite simpiy, the approaches have 

been piecemeal. If there is a thread of consistency in the 

major congressional policy initiatives previously examined. 

It is an emphasis on tribal se1f-governance. The underlying 

congressional premise is that Indian self-rule is the focal 

point for promoting all other aspects of self-determination. 

Unfortunately, the legislative approaches to this end lack 

continuity. The landmark pieces of self-determination 

legislation have largely been prompted by crises in Indian 

affairs, made visible by Indian activialt;, lobbyiuLu, 

lawyers, influential media coverage, and the unpredictable 

tide of public concern. Once these developments have 

quieted. Congress tends to relax its efforts to provide 

continuous oversight into Indian affairs and advance major 

Indian legislative reforms. 
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This situation must change if self-determination policy 

is to evolve in a uniform manner. The Sel f-Deterini nation 

Act, its amendments, and the other congressional policy 

initiatives we have examined in this chapter are valid 

efforts on the part of Congress to foster tribal autonomy, 

but there is not a fluid relationship between these 

approaches. Congress must provide continuous oversight into 

Indian affairs, and it should continually mold its Indian 

legislation based on such oversight. True Indian 

self-determination will require a coordinated transition in 

policy initiatives and actions, for it cannot realistically 

occur overnight. But if Congress is willing to actively 

engage in a comprehensive, yet malleable approach to that 

end, the principles set forth in the preamble of PL 93-638 

may be substantiated. 



Ma.ior Legislation of the Sel f-Determl nation Era 

Act Date 

Area Redevelopment Act 
Administration Act 
(75 St. 47) 

May 1, 1961 

Economic Opportunity Act 
<78 St. 108) 

August 20, 1964 

Indian Civil Rights Act 
<82 St. 77) 

April 11, 1968 

Act to Return Blue Lake 
Lands to Taos Pueblo 
<84 St. 1437) 

December 15, 1970 

Alaska Native Claims 
Settlement Act 
<85 St. 688) 

December 18, 1971 

Indian Education Act 
<86 St. 335) 

June 23, 1972 

Menominee Restoration 
Act <87 St. 700) 

December 22, 1973 

Comprehensive Employment 
and Training Act 
<87 St. 839) 

December 28, 1973 

Indian Financing Act 
<88 St. 77) 

April 12, 1974 

Act Establishing the 
American Indian Policy 
Review Commission 
<88 St, 1910) 

January 2, 1975 

Indian Se1f-Determination 
and Education Assistance 
Act <88 St. 2203) 

January 4, 1975 



Act Date 

Indian Health Care 
Improvement Act 
<90 St. 1400) 

September 30, 1976 

American Indian Religious 
Freedom Act <92 St. 469) 

August 11, 1978 

Tr i ba11y-Con tro11ed 
Community College Act 
<92 St. 1325) 

August 17, 1978 

Education Amendments Act 
<92 St. 2316) 

November 1, 1978 

Indian Child Welfare Act 
<92 St. 3069) 

November 8, 1978 

Indian Land Consolidation 
Act <96 St. 2515) 

January 12, 1983 

Indian Tribal Governmental January 14, 1983 
Tax Status Act 
<96 St. 2607) 

Tribally-Controlled Schools April 28, 1988 
Act <102 St. 385) 

Indian Self-Determination October 5, 1988 
Amendments— Title III 
<102 St. 2285) 

Indian Gaming Regulatory 
Act <102 St. 2467) 

October 17, 1988 
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CHAPTER IV 

A HYBRID ANALYSIS 

The social problem of maintaining the Just 
relation between constitution, government, and 
people, has been found so difficult, that human 
history is a record of unsuccessful efforts to 
establish it. A government, to afford the needful 
protection and exercise proper care for the 
welfare of a people, must have homogeneity in its 
constituents. It is this necessity which has 
divided the human race into separate nations, and 
finally has defeated the grandest efforts which 
conquerers have made to give unlimited extent to 
their domain. 

Jefferson Davis (1961 ed.: 23) 

Indian Self-Determination; Rhetoric or Realltv? 

Self-determination has had over twenty years to develop 

as the guiding ideology of federal Indian policy. Since 

1970, every administration has, at least in words, endorsed 

it as the fundamental tenet of national Indian policy. 

Congress has continually renewed the language of 

self-determination in most major Indian legislation since 

1975. Nonetheless, there has been little progress toward 

the betterment of life among tribal Indians, and there is no 

clear sign that the powerful Jaws of federal bureaucracy 

have eased their grip on Indian affairs. The critical 

question is why has self-determination failed to yield the 

absolute and positive results it was intended to provide? 
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The first chapter of this thesis highlighted three 

broad goals as the elements for complete Indian 

self-determination-- cultural survival, tribal 

self-government, and economic development. Yet It was also 

asserted that self-determination is not a single policy; 

rather it consists of a variety of policy approaches 

originating in different branches of the federal government. 

Unfortunately, there has been no concerted effort within the 

federal government to draw an exact definition of 

self-determination. This has left the concept open to a 

variety of interpretations from the administration and 

Congress. Thus, the self-determination policy-making 

process has proved to be a sporadic affair, lacking in 

consistency. It is not surprising, therefore, that these 

separate and divergent approaches have been relatively 

ineffectual. 

As the previous chapters illustrated, there has not 

been a great deal of uniformity in the self-determination 

policy approaches within the executive and legislative 

branches respectively. Having examined each branch 

individually, this thesis now turns to a comparative 

analysis of the contemporary Indian policy initiatives of 

the executive and legislative branches. This comparison 

illuminates the incongruities in the grand policy scheme of 

self-determination. We will also develop a model for 
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consideration in the future promulgation of 

self-determination policy. 

The Relationship Between Congress and the Executive 

The constitutionally established system of checks and 

balances between the three branches of the federal 

government has proven an important mechanism allowing the 

government to function well. If not always at optimum 

capacity. However, the distribution of certain powers 

between these branches has at times stymied the effective 

implementation of a given policy developed by one of the 

branches. The common root of such complications, It seems, 

are the philosophical differences or miscommunicatIons 

between the branches of the government. Acts of Congress, 

for example, are generally so broadly worded that 

administrative agencies are generally afforded a great deal 

of unchecked freedom in implementing that policy. Congress, 

on the other hand, can complicate administrative policy 

initiatives either by refusing to pass supportive 

legislation or by altering administrative budget proposals. 

All of these factors have had a significant bearing on the 

promulgation and implementation of Indian self-determination 

policy. 

The lack of a clear, al1-encompassing definition of 

Indian self-determination to guide the federal policy-making 
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process has often resulted in the executive branch and 

Congress taking divergent courses in pursuing this 

ill-defined policy. This is often the source of political 

tension between the two branches, a tension which has had a 

stagnating effect on many of the policy initiatives under 

the heading of self-determination. The Reagan 

administration, for example, slated tribal economic 

development as its rallying point for fostering 

self-determination, while Congress has most often employed 

various approaches to tribal self-government. The most 

balanced approach to date, one which incorporated all of the 

previously mentioned goals of self-determination ideology, 

was that of the Nixon administration. 

In his Indian policy statement of July 1970, Nixon laid 

out the essential components of self-determination. He made 

several proposals pertaining to tribal self-rule, cultural 

survival, and economic development. Moreover, his 

administration took significant measures to advance these 

initiatives. Most significantly, he elucidated the crux of 

self-determination ideology: 

It is long past time that the Indian policies of 
the Federal government begin to recognize and 
build upon the capacities and Insights of the 
Indian people. Both as a matter of justice, and 
as a matter of enlightened social policy, we must 
begin to act on the basis of what the Indians 
themselves have long been telling us. The time 
has come to break decisively with the past and to 
create the 
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conditions for a new era in which the Indian 
future is determined by Indian acts and Indian 
decisions (Nixon, 1970a: 565). 

Quite simply, self-determination ultimately depends on its 

foremost participants— the Indian people. Although 

self-determination policy is a creation of the federal 

government, its central ideal is ultimately the successful 

manifestation of the will and ability of Indian people to 

guide their own destinies, to regulate their own affairs, to 

determine and maintain their own unique livelihoods. The 

role of the federal government is not to instruct Indians in 

the pursuit of these goals; instead, the government should 

merely insure that favorable conditions for Indian 

self-determination prevail. The federal government's 

obligation to function in this capacity is legally and 

ethically sanctioned through its treaty based relationship 

with tribes, and through various laws such as the Trade and 

Intercourse Acts (see e.g. 1 St. 137) intended to honor that 

relat ionsh ip. 

Apparently, Nixon and most of his key officials 

responsible for the formulation and implementation of his 

Indian policy understood that self-determination was 

something that should Invoke Indian participation in tribal 

activities at all levels of Indian societies. It is often 

held that Nixon's advocacy of the restoration of Blue Lake 

to Taos Pueblo was the most symbolic and visible facet of 
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his policy statement in terms of articulating the full 

intent of his Indian policy. It might be noted, however, 

that some of the self-determination contracting activities 

during the early part of his administration represented a 

very holistic approach to self-determination. The Navajo 

schools of Ramah and Rough Rock, for example, established 

prior to Nixon's 1970 message, were grass roots endeavors 

which would potentially foster local autonomy while 

providing a vehicle to promote community cultural integrity. 

Thus, Nixon recognized that self-determination was intended 

to extend beyond tribal governments to the very essence of 

tribes-- the communities (Nixon, 1970a: 570: Gross, 1978: 

1202) .  

In retrospect, Nixon should have set forth an explicit, 

a 1 1-encompassing, yet malleable definition of 

self-determination as a consolidating factor in his Indian 

policy statement. Such a definition should have emphasized 

the paramount role and responsibility of Indians to make 

self-determination a reality, and would have allowed Indians 

to reshape that definition at their discretion. 

Furthermore, it should have emphasized the fact that the 

three major goals of self=determination— economic 

development, se1f-governance, and cultural survival— are 

Interrelated and inseparable. Since the mass of the 

President's Indian policy statement consisted of legislative 
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recommendations, this definition might have helped to make 

legislative measures more sensitive to all of the broad 

goals and principles of self-determination. Instead, 

Nixon's policy statement offered a broad framework and 

several examples as to how self-determination policy might 

be pursued. But neither through words nor example did Nixon 

stress the close relationship between the goals of 

self-determination. If Congress was to follow his example, 

Nixon's policy statement left ample space for such 

legislation to be issued on a piecemeal basis. 

Within a few years. Congress adopted many of Nixon's 

proposals. Besides the Se1f-Determination Act, legislative 

measures such as the restoration of Blue Lake to Taos 

Pueblo, and the Indian Financing Act of 1974 would 

ostensibly foster cultural survival and tribal economic 

development respectively. Yet these were isolated measures; 

particularly the restoration of Blue Lake which was relevant 

only to one tribe, and neither measure addressed every facet 

of self-determination. The Indian Financing Act <88 St. 77) 

is a prime example of the piecemeal approach to 

self-determination policy undertaken by both the executive 

and legislative branches. Nixon himself 

proposed this initiative, but it did little more than to 

consolidate existing BIA loan programs and add $50 million 
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to the revolving credit fund. Some tribes were able to 

benefit from this program, but it did not address certain 

factors critical to tribal economic development such as land 

consolidat ion. 

Land consolidation is vitally important in promoting 

all of the goals of self-determination, for it allows a 

tribe to preserve its homeland, thus clarifying the tribal 

government's domain while the cultural environment is 

maintained. Furthermore, it can secure a land base which 

enables tribes to pursue economic endeavors which are more 

compatible with certain tribal cultures— endeavors such as 

agricultural production and grazing CDeloria & Lytle, 1984: 

225, 259). In 1983, Congress did address the problem of 

fractionalized tribal lands through the Indian Land 

Consolidation Act (96 St. 2515). The act acknowledged 

tribal primacy in the acquisition of heirship lands under 

certain conditions. In 1987, however, the Supreme Court 

declared a portion of this act unconstitutional. In Hode 1 

v. Irving (481 U.S. 704), the appellees, members of the 

Oglala Sioux tribe and heirs to allotted lands, charged that 

the tribe had taken their lands from them in violation of 

their Fifth Amendment rights. The Court affirmed these 

allegations. 

The above situation represents the ongoing perplexities 

of the Self-Determination Era. Congress, through the Land 
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Consolidation Act, made a practical effort to bolster Indian 

self-determination, but the effort was countered by another 

branch of the government. Furthermore, tribal members 

consciously acted in a manner which defied the principle of 

tribal self-determination. 

The Self-Determination and Education Assistance Act of 

1975 partially fulfilled Nixon's recommendation for 

"...legislation which would empower a tribe or group of 

tribes or any other Indian community to take over the 

control or operation of any Federally funded and 

administered programs...whenever the tribal council or 

comparable community governing group voted to do so" CNixon, 

1970: 567-68). This legislation had the potential to 

bolster all of the goals of self-determination. Its opening 

sections recognized that Indian tribes and communities could 

be more responsive to the needs of their members by virtue 

of the fact that tribal governments were geographically and 

culturally closer to their constituents than the federal 

government. Moreover, the correlation made between Indian 

self-rule and education through the addition of Title II 

pointed to the possibility of promoting tribal 

self-sufficiency through the medium of cultural survival. 

For a tribally controlled education system could encourage 

students to apply their knowledge and skills toward the 

fulfillment of tribal goals <88 St. 2203-04). Unfortunately 
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the technical provisions of the act did not adequately 

support the goals set forth in its preamble. 

Public Law 93-638 was primarily a measure to promote 

tribal self-governance. In this case, however, the 

congressional perception of tribal self-governance was 

different than Nixon's. Although Nixon's perception of the 

nature of tribal governments is somewhat nebulous, it is 

clear that he did not view them as existing at the whim of 

the federal government. Such thinking would be Inconsistent 

with his assertion that the federal-tribal relationship was 

a solemn treaty-based relationship. As previously noted, 

many of the congressional framers of PL 93-638 not only 

considered the Indian Reorganization Act (IRA) to be the 

true root of tribal governments, but the source of tribal 

sovereignty as well. Thus, they operated on the premise 

that self-determination was an extension of that act. One 

possible manifestation of that mode of thought is that the 

Se1f-Determination Act contains provisions allowing the 

Interior Secretary to exercise certain discretionary powers 

in negotiating contracts with tribes. Secretarial approval 

is an element of the IRA, but Nixon actually suggested that 

this power be eliminated (Nixon, 1970a: 568). 

Another possible influence of the IRA on the 

Sel f-Determi nat i on Act is the fact that PL 93-638 fails to 

make explicit the status of Indian communities (as opposed 
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to tribes) as far as negotiating contracts. Nixon 

explicitly recommended that such contracts be available to 

Indian tribes and communities, and under his administration 

certain communities such as Ramah did assume control of 

certain federally funded programs. However, the 

Self-Determination Act, although the language is rather 

ambiguous, seems to indicate that tribal governments are the 

most pertinent entities in the contracting process ((Gross. 

1978: 1220-21). Considering the IRA established tribal 

governments, it is probable that congressional leaders such 

as Meeds and Jackson intended PL 93-638 to apply primarily 

to those entities. 

Title II (the Indian education provisions) of PL 93-638 

was utterly useless in light of Nixon's recommendations. 

Nixon proposed legislation to make tribes eligible parties 

to receive JOM funds, thereby giving Indians the opportunity 

to have a real influence over the public education of their 

children. Title II, however, merely amended the existing 

JOM provisions which, if anything, augmented the role of 

states in Indian education (Nixon, 1970a: 570; 88 St. 2203: 

2213-14). Thus, the paramount measure for Indian cultural 

survival in that act was rendered Ineffectual. 

If PL 93-638 was the substantive congressional 

counterpart to Nixon's Indian policy statement, the Final 

Report of the AIPRC was the symbolic counterpart. Just as 
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Nixon consulted Indians extensively in the formulation of 

his message to Congress, The AIPRC employed Indians at all 

levels in compiling its 206 recommendations. Although Nixon 

did not explicitly call for more congressional oversight 

into Indian affairs, the AIPRC had the potential to 

elaborate on and advance Nixon's policy initiatives in the 

years following his administration. 

The commission did elaborate on and advance some of 

Nixon's policy initiatives. For example, the commission 

recommended the establishment of a single Department of 

Indian Affairs to consolidate all federal Indian programs, 

an idea which had been entertained and lost in the Nixon 

administration. Unfortunately, the same concept was lost in 

Congress as well. Furthermore, the commission elaborated on 

the President's economic initiatives by emphasizing the 

critical importance of land consolidation toward tribal 

economic development. This was a particularly crucial point 

for reservations where allotment patterns prevented the 

effective use of lands and resources (AIPRC, 1977: 24-26). 

This measure, of course, lead to the Land Consolidation Act 

of 1983. 

The majority report of the AIPRC, however, was geared 

toward the development of tribal self-government and the 

enhancement of the trust relationship. As we noted in 

chapter 3, these two goals represented a major contradiction 



200 

between full tribal autonomy and federal control of Indian 

programs Csee Prucha, 1985; 90-91>. Most of the 

commission's recommendations which may have accommodated 

tribal cultural survival would have done so by coincidence, 

and although many of its economic proposals were sound, the 

totality of these recommendations were centered around one 

goal— the expansion of tribal sovereignty under the full 

ruberic of federal law. The rhetoric of the findings of the 

Final Report can be summarized as follows: all of the 

social and economic ills of Indians resulted from the 

erosion of tribal sovereignty over the years, which was the 

result of a serious breech of trust on the part of the 

federal government. Thus, the report of the AIPRC differed 

from Nixon's Indian policy statement in two major ways. 

First, it did not consider the three main goals of 

self-determination equally; instead, it characterized 

self-determination and self-government as equal terms. 

Second, in placing all of the blame for all of the problems 

in Indian society on the federal government, the Final 

Report neglected to consider the role of Indians in 

determining their own destinies. It all but suggested that 

self-determination would be an automatic reality simply 

through legislative initiatives. While Nixon advocated the 

preservation of the trust relationship, he also emphasized 
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the fact that Indians themselves must give substance to the 

concept" of self-determination through their own actions. 

It must be noted, however, that the first half of the 

1970's represented a period of relative cooperation between 

the executive and legislative branches in pursuing Indian 

policy initiatives. Although much of Nixon''s legislation 

was modified once it was submitted to Congress, a great deal 

of it eventually became law. This was because Nixon's 

Indian policy statement was very broad, and it was almost 

certain that a significant portion of It would appeal to 

those congressional leaders most interested in Indian 

affairs. Furthermore, the campaign against termination 

policy was at its peak in the early 1970''s. Factors such as 

the devastating results of termination and the intense 

Indian activism of the period made it essential for federal 

policy-makers in both branches to agree on new, benevolent 

Indian policy initiatives. This cooperation between the 

executive and legislative branches christened a new era In 

federal Indian policy. 

As we explained in chapter 2, the executive interest in 

Indian policy dwindled during the Ford and Carter 

administrations. Thus, the cooperative efforts between the 

executive branch and Congress toward Indian affairs were 

less significant, although such ties were not severed. 

However, soon after Ronald Reagan assumed the administrative 
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helm, cooperation between the two branches over Indian 

policy initiatives virtually ceased. The philosophical 

framework within which Reagan formulated his Indian policy 

was almost entirely inconsistent with the ideology of the 

key congressional proponents of Indian issues In the 1980''s. 

Thus, many major Indian legislative measures, such as the 

1984 Self-Determlnation Amendments (98 St. 118), were 

reactions to the adverse effects of Reagan's Indian policy. 

Reagan, of course, intended to fit tribes into the 

scheme of his "New Federalism." This plan purported to 

develop local economies vis-a-vis local governments in order 

to reduce the financial burden of the federal government in 

supporting local domestic programs. Essentially, Reagan 

equated tribal governments with state and local governments 

within the federal system, and he referred to tribal 

governments as sovereign entities in that sense. He also 

maintained that the key to Indian self-determination was the 

development of reservation economies through private sector 

business endeavors. In his view, free market forces would 

redeem all local economies, Indian or non-Indian. Yet he 

failed to consider the unique conditions which stifled 

economic growth on reservations in the first place— 

conditions such as a severe lack of resources on many 

reservations and the lack of legal and tax incentives for 

private enterprises on trust lands. 
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At the same time, however, congressional leaders such 

as Morris Udal1 and Daniel Inouye were considering the 

concept of inherent tribal sovereignty, and It was their 

contention that tribes were distinct political entitles 

separate from state and local governments. Furthermore, 

they realized that self-determination was a concept that 

entailed more than economic development alone. Although 

these congressional leaders continued to place great 

emphasis on tribal se1f-governance as a medium for 

self-determination, their understanding of the sundry 

problems of Indians and the nature of the federal-tribal 

relationship was more realistic that of Reagan. Thus, as 

Reagan would have diminished the trust relationship through 

severe budget cuts, Congress continually intervened, to the 

extent that it was able, In order to prevent sheer social 

and economic disaster in Indian Country. 

The Self-Determination Amendments of 1984 <98 St. 118) 

represented one of the first major legislative actions to 

counter Indian policy initiatives under the Reagan 

administration. When the Interior Department announced that 

the provisions of the FGCA would apply to federal-tribal 

transactions under PL 93-638, tribal leaders uniformly and 

forcefully protested this measure. This is understandable, 

for that change would have required tribes to receive 

funding for the administration of federal programs through 
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grants rather than contracts, but on the same basis as state 

and local governments. The implication was that such funds 

would be considered federal supplements to local domestic 

programs (U.S. House, 1984: 2>. There was a suspicious 

parallel between these administrative measures and Reagan's 

proposed legislation to make tribal governments eligible for 

Title XX block grants (see chapter 2). In either case, 

tribes would be competing with state and local governments 

for dwindling federal funds. Fortunately, under the primary 

direction of Udal1, Congress passed the 1984 amendments 

which excluded PL 93-638 transactions from the provisions of 

the FGCA. This not only distinguished tribal governments 

from state and local governments, but it also provided 

tribes with a small but critical safeguard against Reagan's 

budget cuts. 

Significant parts of the 1988 Se1f-Determination 

Amendments (102 St. 2285) also represented a congressional 

counterattack to the Reagan administration's Indian policy 

initiatives. The technical amendments actually represented 

an entirely different approach to economic development than 

that of the Reagan administration. Specifically, these 

amendments provided extra federal funding to tribes to cover 

the Indirect costs associated with self-determination 

contracting. While this was a measure to develop tribal 

governments, it was also intended to provide tribes with 
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more financial flexibility in developing their own 

reservation economies (102 St. 2285). This measure was in 

direct opposition to Reagan's Federalism, whereby federal 

funding to local or tribal governments would be reduced 

while relying on the private sector to develop local 

economies. 

The specific provisions in the amendments to provide 

tribal governments with funds for Indirect costs were 

expedited by the Reagan administration's budget cuts. Since 

tribes with contracts were using their own funds to meet 

indirect costs, the decrease in federal monies for Indian 

programs caused many tribes to restrict the use of their 

funds to meet only the highest priorities. Many tribes 

threatened to retrocede their contracts back to federal 

agencies. Interestingly, the BIA had, in the past, used a 

special line item in its congressional budget request to 

obtain such additional funds for tribal contracts. Not 

surprisingly, the Bureau ceased to request such funds during 

the Reagan administration (U.S. House, 1986: 4-5). 

Title III of the 1988 amendments— the Tribal 

Self-Governance Project— was basically the result of the 

visible controversy surrounding the Bureau's management of 

Indian affairs during the Reagan administration. Reagan's 

Assistant Secretary on Indian Affairs, Ross Swimmer, 

proposed the direct allocation of federal funds to tribes 
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for the administration of programs, most likely to divert 

congressional and public attention from the harsh 

allegations raised against him by the media. As previously 

noted, however, the project received little, if any, support 

from the BIA in its earlier stages. Thus, Congress was 

prompted to intervene and pass legislation to guide the 

endeavor. 

The conditions surrounding the formulation and 

implementation of Title III are fascinating, for although 

that legislation reflected an ideological tension between 

Congress and the executive branch, it is one of the most 

Important pieces of Indian legislation to come along in 

years. Although the Se1f-Governance project does not 

automatically recognize tribes as fully autonomous governing 

entities, it is a step in that direction. Most 

significantly, it embodies the most important tenet of 

self-determination as set forth in Nixon's 1970 message to 

Congress-- that only Indians through active participation 

can give true substance to self-determination. In the case 

of Title III, the Indians involved finally asserted 

themselves in a valiant effort to cut through 

bureaucratical1y imposed barriers. Tribal leaders proposed 

the specific legislation, conducted the research, developed 

plans for the use of self-governance block grants, and are 

now the key actors in implementing this legislation. In 
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turn. Congress has been wholly responsive to the input of 

Indians in the entire formulation and implementation of 

Title III. 

This raises an important point concerning the 

differences between the congressional and executive 

approaches to self-determination policy during the Reagan 

administration. Throughout the 1980's Congress was very 

responsive to the concerns of Indians as it formulated 

self-determination legislation. All of the 

Se 1f-Determination Amendments, for example, were Inspired 

through the complaints of Indians voicing the problems they 

encountered in trying to contract under PL 93-638 (see e.g. 

U.S. Senate, 1983: 2; U.S. House, 1986: 4). however, as 

chapter 2 pointed out, the Reagan administration often 

pursued Indian policy initiatives without adequately 

consulting Indians. This is exemplified by the nearly 

uniform negative response of Indians to Reagan's 1983 Indian 

policy statement Csee e.g. Cadwalader, 1983; Means, 1983; 

Chavis, 1983), and by the outrage created in Indian Country 

by Ross Swimmer's proposed transfer of BIA schools to public 

school systems (see Trahant, 1986, December 17: 6; Landon, 

1987, January 13: A2). 

Needless to say, the lack of cooperation between the 

executive branch and Congress during the Reagan 

administration did very little to foster Indian 
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self-determination. For the most part. Congress was 

preoccupied with effecting remedial measures to deal with 

many of the problems created through Reagan's Indian policy 

initiatives. It Is indeed ironic, however, that at the peak 

of tension between Congress and the administration, a 

progressive measure such as the Tribal Se1f-Governance 

Demonstration Project would emerge. In an indirect way. 

President Reagan must be credited for this measure. In his 

1983 Indian policy statement, Reagan pledged to reduce 

tribal dependency on the federal government, and he may well 

have done so. Vine Deloria, Jr. was correct in his 

prediction that the Reagan Budget cuts would cause tribes to 

"...evaluate the strengths and weaknesses of their past 

activities, and to plan more precisely for the future" 

(Deloria, 1982: 2). The apparent success of Title III is 

proof of this prediction. 

Although President Bush reaffirmed Reagan's Indian 

policy in 1991, there has not been a great deal of tension 

between his administration and Congress concerning Indian 

affairs. Perhaps this is because Bush's Interest in Indian 

affairs is only marginal. On the other hand, several of the 

controversial measures (i.e. budget cuts, the diminlshment 

of federal responsibilities for Indian education, etc.) of 

the Reagan administration toward Indian policy have been 

reversed under Bush. The federal Indian budget continues to 
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rise, and the administration has taken steps to increase 

social services, especially education, to Indians. 

Therefore, Congress has not been sidetracked by having to 

salvage certain Indian programs and important segments of 

the federal Indian budget. 

The Bush administration has, in fact, been rather 

cooperative in accommodating the most important of recent 

congressional Indian policy initiatives— Title III. As 

previously noted. Interior Secretary Lujan agreed to 

establish an Office of Self-Governance separate from the BIA 

within the Interior Department. And most recently, the 

President himself signed a bill into law extending and 

expanding the Tribal Self-Governance Demonstration Project. 

There are, however, disturbing intimations of 

ideological differences between the congressional perception 

of self-determination and that of the Bush administration. 

These differences have direct implications concerning tribal 

sovereignty. It will be recalled that in his Indian policy 

statement Bush referred to tribes as "quasi-sovereign, 

domestic dependent nations" (Bush, 1991: 784). If this 

ambiguous statement did not clarify the administration's 

position on the political status of tribes. The brief 

remarks of Bush's Assistant Secretary on Indian Affairs shed 

some light on the matter. Commenting on the Se1f-Governance 
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Project in January of 1992, Assistant Secretary Eddie F. 

Brown simply stated "...how much control should Indians have 

over their own destiny? A lot" (BIA, IH, 1992, January 17: 

2>. There is a sharp distinction between these words and 

those of Senator Daniel Inouye, who described Title III as a 

measure to enhance the "...unique trust relationship that 

exists between the sovereign Government of the United States 

and the sovereign Indian countries" (U.S. Senate, 1988: 9). 

The remarks of Eddie Brown, though brief, are a good 

indication of the administration's view of the concept of 

self-determination. His use of the words "a lot" rather 

than "absolute," reflects Bush's contention that Indian 

tribes have been "...incorporated into the fabric of our 

nation" (Bush, 1991: 783). The Bush administration tends to 

down-play the political aspect of self-determination, almost 

characterizing the concept as an offering of equal 

opportunity to deprived minorities. While the 

administration purports to reaffirm the 

"government-to-government" relationship with tribes, there 

is no indication as yet that the Bush administration views 

tribal governments as anything higher than local political 

bodies in the model of traditional American institutions. 

Congressional leaders such as Inouye and DeConcini, however, 

are more responsive to the serious political implications of 

the legal relationship between the U.S. and the Indian 
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tribes. the above remarks of Senator Inouye stand as just 

one example of this. The paramount contemporary example of 

the congressional Interest In Indian self-determination as a 

political concept is the New Federalism legislative 

proposal, which purports to maintain relations with tribal 

governments through bi1atera1 agreements. Indeed, if such 

legislation reached the White House for the President''s 

signature, it would be interesting to see how President Bush 

wou1d react. 

The New Federalism proposals provide a most appropriate 

focal point to synthesize the analyses of this chapter. For 

New Federalism points to number of possibilities concerning 

the relationship between the executive and legislative 

branches in the Indian policy-making process. It also 

recalls many of the policy barriers and inconsistencies of 

the past. 

New Federalism is a radical proposal. Although its 

provisions are notably more moderate and realistic than many 

of the recommendations of the AIPRC, it still harbors strong 

political implications which some non-Indians are not likely 

to view favorably. The New Federalism legislation could 

potentially exacerbate Anglo backlash in states with 

significant Indian populations, and these sentiments may 

easily penetrate the ranks of Congress and prevent the 

passage of such legislation. For many non-Indians perceive 
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the concept of separate political entities (with a status 

higher than states) within the exterior boundaries of their 

own states as a threatening prospect. More often than not, 

congressional leaders respond to the voices of their 

strongest constituents, and it is extremely rare that the 

Indian vote overpowers that of non-Indians. Quite possibly, 

the future of the New Federalism proposals in Congress will 

depend significantly on the willingness of congressional 

leaders to take personal political risks. The degree to 

which Indian lobbyists and pro-Indian policy-makers are able 

to promote an understanding of New Federalism among 

non-Indians (particularly emphasizing the fact that the 

proposal purports to incorporate tribes into the federal 

system), will also influence its fate on the legislative 

front. 

Even if the New Federalism legislation Is passed in 

Congress, It must gain executive approval. This is 

dependent upon two key factors. The first is the 

ideological relationship between Congress and the President 

concerning Indian policy. For example, had President Reagan 

been confronted with such a bill, he would have likely 

vetoed it. The congressional version of New Federalism 

contrasts sharply with Reagan's federalism, for the 

congressional proposal would solidify and enhance the trust 

relationship between the U.S. and Indian tribes by 
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guaranteeing annual federal appropriations to tribes. Thus, 

New Federalism agreements would have posed a formidable 

threat to Reagan's practice of yielding federal spending to 

free market forces. A second factor is the personal 

commitment of the President to Indian affairs. A President 

who exhibits little interest in Indian issues is more likely 

to allow his Indian affairs subordinates, particularly the 

upper echelon of the BIA, to make his Indian policy 

decisions for him. In such a situation, New Federalism 

legislation would most likely be vetoed, for the federal 

Indian affairs bureaucracy would certainly not participate 

in its own termination. On the other hand, a President such 

as Nixon whose interest in Indian affairs was sincere, might 

see through the federal bureaucracy and sign such 

legislation into law of his own free will. 

One aspect of the New Federalism proposal reflects a 

critical shortcoming of almost all federal approaches to 

Indian self-determination policy, both legislative and 

executive. It fails to adequately consider the cultural 

aspect of the concept of self-determination. While New 

Federalism agreements would acknowledge an enormous amount 

of governmental autonomy In tribes, these governments would 

have to be modeled after traditional western governing 

entities, with an emphasis on constitutional democracy. 

Thus, New Federalism embodies an underlying assumption that 
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traditional tribal institutions will not necessarily be 

sufficiently representative of their constituents. 

There have been certain federal policy measures during 

the Self-Determination Era which did promote some degree of 

cultural survival among tribes. The Indian Child Welfare 

Act of 1978 <92 St. 3069), for example, acknowledged the 

primacy of tribal governments in child custody matters 

involving tribal members, thereby empowering tribes to 

preserve their most crucial human resource. This, however, 

was an isolated piece of legislation. ftll too often, 

federal initiatives to foster tribal cultural integrity are 

fragmentary, and fail to address the greatest barriers to 

cultural survival— barriers such as federal laws and 

regulations which prohibit the absolute free exercise of 

certain tribal traditions. Even some of the most notable 

policy initiatives under the Nixon administration failed to 

dissolve certain paternalistic obstacles to tribal cultural 

autonomy. The Ramah Navajo High School, for example, 

empowered a grass roots community to exercise significant 

influence over the education of their children. Yet the 

school was still federally funded, and as such was required 

to meet certain federally determined guidelines for 

education. In some Instances, of course, the cultural 

aspect of self-determination has been almost entirely 

ignored. Reagan, for example, seemed to contend that 
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cultural survival might be a residual benefit available to 

tribes if certain attributes of a culture did not impede the 

course of his economic approach to Indian policy. 

Cultural survival is an aspect of self-determination 

which, we argue, should be reconsidered and substantially 

highlighted in the federal Indian policy-making scheme. It 

must be kept in mind that the concept of Indian 

self-determination should ultimately derive from Indians 

themselves, and that the fundamental tenet of that concept 

is that Indians are to be the paramount participants in the 

formulation and implementation of policy. The principle of 

Indian self-determination as set forth in Nixon's Indian 

policy statement and the Self-Determination Act essentially 

acknowledges that local Indian governing entities are better 

suited to meet the unique needs of their constituents. 

While federal policy-makers, both legislative and executive, 

have generally accepted this idea over the years, most have 

only considered this principle in a geographical context. 

But in order to be fully responsive to the needs of its 

constituents, a government must be familiar to a people. 

Political cohesiveness is not merely a matter of a 

government's physical proximity to its constituents, but in 

a tribal society it is equally, if not more reliant upon 

cultural cohesiveness. Federal policy-makers should come to 

realize that if all self-determination initiatives are 
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sensitive to tribal cultures, Indians may more readily 

embrace self-determination policy through their every day 

act ivi t ies. 

In sum, if self-determination policy is to maintain a 

positive momentum, two critical conditions must be 

established within the federal government. First, Congress 

and the executive branch should agree on a uniform approach 

to self-determination policy. They must be consistent in 

advancing this policy approach, both within their respective 

branches and with each other. Second, all federal 

initiatives toward self-determination should actively 

acknowledge that the three principle goals of 

self-determination— cultural survival, self-government, and 

economic development— are necessarily Interrelated and 

should be considered equally in all policy endeavors. 

Unfortunately, there is no way to guarantee that these 

conditions will be fulfilled or sustained. There is nothing 

in the structure of the federal government that requires the 

executive and legislative branches to adopt identical policy 

approaches. If anything, the system of checks and balances 

often encourages the two branches to follow divergent course 

in many areas of public policy. 

Perhaps a partial solution lies in the hands of 

Congress. The Constitution explicitly grants Congress 

exclusive authority in Indian affairs, and in recent years 
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Congress has played an increasing role in guiding Indian 

policy on a more benign course. If Congress is able to 

exert this power in a tactful way, it might be able to 

exercise a greater influence than the President in Indian 

affairs. Through more explicit statutory language, the role 

of each branch of the government in Indian affairs may be 

defined with clarity. Finally, through explicit statutory 

provisions. Congress can promulgate an all-encompassing, 

comprehensive definition of Indian self-determination which 

may guide future initiatives. 

Conclusion 

The essence of Indian self-determination policy is to 

promote tribal autonomy. The ultimate manifestation within 

a community or political entity is sovereignty. Chapter 1 

of this thesis set forth five broad hypotheses regarding 

tribal sovereignty which were to be incorporated into this 

policy analysis. In bringing this thesis to a close, it is 

now necessary to address these hypotheses. 

Before doing this, however, it is necessary to develop 

an understanding of what is meant by tribal sovereignty. In 

truth, sovereignty cannot be applied as an absolute concept 

in the modern world. Every political entity on earth— 

whether through treaty, coercive threat, or other factors— 

is accountable to other political entities. Thus, political 



218 

sovereignty must be considered as existing in varying 

degrees. In the United States, for example, state 

governments are acknowledged as retaining all powers not 

exclusively delegated to the federal government. Yet 

sovereignty is also a cultural term denoting a people's 

integral right to preserve and maintain their culture. In 

applying the term sovereignty to Indian tribes, both the 

political and cultural aspects of that concept must be 

considered. 

hypothesis one stated that "if tribal representatives 

have a direct role in the policy-making process, then tribal 

sovereignty will be effected positively." Indian 

participation is a fundamental tenet of self-determination 

policy. Since 1970, there has been an increasing tendency 

among federal policy-makers who invoke Indian participation 

on a large scale to also highlight tribal inherent 

sovereignty. Many of the Indian policy measures initiated 

under Nixon, such as the Indian controlled schools of Ramah 

and Rough Rock, were certainly complementary to cultural 

sovereignty. From a political standpoint, measures such as 

Title III which is based almost entirely on Indian 

participation, have been accompanied by extremely positive 

congressional statements concerning tribal sovereignty. It 

will be recalled that Inouye referred to tribes as sovereign 

nations as he promoted the Title III legislation. The 
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Reagan administration, on the other hand, was not noted for 

adequately consulting Indians In its policy initiatives, and 

tended to equate tribal governments with local governing 

entities within the federal system. It is reasonable to 

conclude, then, that direct tribal participation in the 

policy-making process does complement tribal sovereignty in 

a posi t i ve way. 

Hypothesis two stated that "if policy-makers invoke 

tribal sovereignty on a large scale, then the policy will 

more clearly reflect tribal interests." The problem in 

addressing this hypothesis is that the term sovereignty if 

too open to arbitrary use. The Reagan administration 

frequently highlighted tribal sovereignty in its policy 

statements, yet It characterized the scope of tribal 

sovereignty as being no greater than that of local and 

sometimes state governments. The Reagan years, of course, 

represented the darkest period of the Self-Determination 

Era. On the other hand, the Final Report of the AIPRC 

placed so much emphasis on tribal sovereignty that some of 

the most practical recommendations of the report were 

obscured. Because the commission did not consider all of 

the historical and contemporary realities concerning the 

exercise of tribal sovereign powers, the report did not 

fully reflect the immediate interests of tribes. Recent 

congressional initiatives such as Title III and the New 



220 

Federalism proposal, however, have been launched on the 

premise that tribal sovereignty derives from the past status 

of tribes as preexisting nations. this approach recognizes 

that tribes still embody vestiges of nationhood, but it also 

acknowledges that the exercise of unlimited tribal powers in 

every area would be impractical for Indians and non-Indians 

alike. In turn, these initiatives are the most promising 

legislative measures to come along in years in terms of 

reflecting tribal interests. Only in this latter context, 

then, can the invocation of tribal sovereignty in the 

policy-making process be safely considered a positive 

measure. 

The third hypothesis involved tribal political status. 

It stated that "if tribes are perceived as states or 

municipalities rather than nations, then Indian policy will 

be effected negatively." This proposition has also proven 

difficult to test, because many of the policy approaches 

examined in this thesis made little or no reference to 

tribal political status. The AIPRC Final Report, however, 

points to the inverse of this hypothesis. In that case, the 

concept of tribes as nations was awkwardly over-emphasized, 

and had a cancelling effect on many of the commission;s 

recommendations. President Reagan's Indian policy, however, 

is very consistent with this hypothesis. Although Reagan 

claimed to honor the unique political relationship between 
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the U.S. and tribes, he generally equated tribes with states 

and municipalities in order to fit them into the matrix of 

his version of federalism. Accordingly, he would have 

diminished the trust relationship via budget cuts, and 

tribes would have been expected to compete fiscally with 

state and local governments. Thus, this hypothesis may not 

be accepted as absolute. 

The fourth hypothesis proposed that "if the theme of 

economic development is central in a policy, then tribal 

sovereignty will be negatively effected." Considering the 

previously examined policy approaches, there is strong 

evidence to support this proposition. Most of the economic 

development policy initiatives of the Self-Determination 

Era, both congressional and executive, failed to consider 

the other objectives of Indian self-determination. The 

Indian Financing Act, for example, merely purported to aid 

in the development and expansion of Indian business ventures 

which were generally based on western models, and it failed 

to consider crucial issues concerning tribal cultural and 

governmental enhancement, such as land consolidation. 

Although this particular issue would be addressed in the 

1983 Indian Land Consolidation Act, it is illustrative to 

the piecemeal approach Congress has applied to Indian 

policy. Economic development was indisputably central to 

the Reagan administration's Indian policy, and its effects 
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were decisively negative, Reagan expected the private 

sector to automatically redeem reservation economies as he 

reduced the federal Indian budget in vital areas. At the 

same time, Reagan down-played any vestiges of national 

sovereignty in tribes in order to fit them into the scheme 

of his economic federalism. Therefore, it is reasonable to 

conclude that when the other objectives of 

self-determination are sacrificed for the sake of economic 

development, tribal sovereignty will suffer. 

The final hypothesis stated that "if the theme of 

cultural survival is highlighted In a policy, then tribal 

sovereignty will be positively effected." Unfortunately, 

many federal approaches to self-determination policy have 

placed little emphasis on cultural survival, but those which 

have would tend to confirm this hypothesis. Many of the 

policy initiatives originating in the Nixon administration 

marked affirmative steps toward fostering cultural 

sovereignty. Ramah Navajo School, for example, allowed a 

community to preserve its cultural integrity in the face of 

the American education system. The restoration of Blue Lake 

to Taos Pueblo was a stark acknowledgement of that group's 

right to exercise sacred traditions of time immemorial, and 

it broadened the domain of the tribal government as well. 

Every indication is that cultural survival is a goal that 

should be highlighted in self-determination policy, but at 
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the same time, policy-makers must not alienate other 

self-determination policy objectives. To do so would be to 

characterize tribes as mere ethnic groups, which would 

degrade the political aspect of tribal sovereignty. 

As stated in the first chapter, the final goal of this 

thesis is to draw a comparative model depicting the 

executive and legislative approaches to Indian policy during 

the Self-Determination Era. The following page contains a 

suggested model illustrating the emphasis each of the major 

policy approaches examined in this thesis placed on the 

major goals and principles of self-determination. This 

model gauges these approaches on a simple scale of 0 to 10— 

0 denoting no emphasis on a particular goal or principle, 10 

representing maximum emphasis. The policy approaches are 

listed in chronological order so that the congressional and 

executive approaches to self-determination policy can be 

compared in terms of temporal proximity. 

Phase I represents the early to mid-1970''s, covering 

Nixon's administration and the first major congressional 

approaches to self-determination policy. Phase II contains 

the major executive and legislative self-determination 

policy initiatives from 1980 to present. As the model 

suggests, the executive and legislative approaches and 

recommendations toward self-determination seemed to be more 

compatible during the Nixon administration than during the 



Executive and Congressional Approaches 
To Indian Self-Determination Policy: 

A Numerical Model 

£C QS. lE 

Nixon's Indian Policy 8+ 8+ 8+ 8+ 

Indian Self-Determination 
And Education Assistance 
Act 

9+ 7- 7- 8 + <I) 

American Indian Policy 
Review Commission 

8+ 7- 7- 9+ 

Reagan's Indian Policy 4- 10+ 2- 2-

Tribal Self-Governance 
Project 

10 + 7+ 7+ 10+ (I 

New Federalism 10+ 7+/- 6- 10+/-

Bush's Indian Policy 

Explanation; 

SG- Self-Government 
CS- Cultural Survival 

6+/- 7+ 5+/- 6-

ED- Economic Development 
IP- Indian Participation 

Scale: 0= no emphasis 10= maximum emphasis 

Because the above figures are not based on imperical data 
the + and - signs accompany these numbers. 
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Reagan and Bush administrations. In the 1980's, 

congressional self-determination initiatives began to become 

more consistent in terms of emphasizing the broad goals and 

principles of self-determination, while the approaches of 

the Reagan and Bush administration lacked the same 

consistency. If we consider the cumulative record of 

administrative and executive approaches to Indian policy 

since 1970, then Congress seems to have maintained the 

greatest degree of consistency in its approaches to 

self-determination policy. 

The findings based on the aforementioned hypotheses 

confirm the recurring theme of this thesis— that there is 

no uniformity in federal approaches to self-determination 

policy. Some approaches over-emphasize economic 

development, some have emphasized tribal sovereignty 

vis-a-vis tribal government to the extent that practical 

initiatives are obscured, and very few approaches fairly 

consider cultural survival. Furthermore, the Indian voice 

has not always been as Influential in the policy-making 

process as it should be. It is as if the ghost of 

assimilation still drags chains through the federal Indian 

policy arena. Yet Indians have always resisted unilateral 

federal efforts to determine their destinies for them, and 

they will probably continue to do so as long as the federal 
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government refuses to adopt a consistent Indian policy which 

is sensitive to the realities that Indian people know too 

well. If these conditions are not remedied, then Indian 

reservations and societies will continue to be bountiful 

feeding grounds for scholars of colonialism. 

The time has come for the federal government to adopt a 

single Indian policy which Incorporates all of the goals and 

principles of self-determination. Certain circumstances 

must exist before this can occur. Federal policy-makers 

must abandon the piece-at-a-time mind set which has 

misguided self-determination policy efforts, and they should 

not have to be reminded by the occurrence of crises in 

Indian affairs that Indian policy is always an urgent 

priority. Indians will have to play the major role in 

fueling federal interest in Indian affairs, but this will be 

an arduous task. Perhaps the greatest reason 

self-determination policy has been so fragmented is because 

federal policy-makers often allow their own opinions to 

obscure Indian impetus. This is where approaches to Indian 

self-determination policy must begin to change. It must be 

understood by all that the term self-determination means not 

only true tribal autonomy, but that it denotes the absolute 

right of Indians to determine the means to this end. 
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