
Pre-voir dire instruction of the
jury pool: A natural experiment

Item Type text; Thesis-Reproduction (electronic)

Authors O'Connor, Maureen Ann, 1956-

Publisher The University of Arizona.

Rights Copyright © is held by the author. Digital access to this material
is made possible by the University Libraries, University of Arizona.
Further transmission, reproduction or presentation (such as
public display or performance) of protected items is prohibited
except with permission of the author.

Download date 16/05/2023 14:00:02

Link to Item http://hdl.handle.net/10150/291611

http://hdl.handle.net/10150/291611


INFORMATION TO USERS 

This manuscript has been reproduced from the microfilm master. UMI 

films the text directly from the original or copy submitted. Thus, some 

thesis and dissertation copies are in typewriter face, while others may 

be from any type of computer printer. 

The quality of this reproduction is dependent upon the quality of the 
copy submitted. Broken or indistinct print, colored or poor quality 

illustrations and photographs, print bleedthrough, substandard margins, 

and improper alignment can adversely affect reproduction. 

In the unlikely event that the author did not send UMI a complete 

manuscript and there are missing pages, these will be noted. Also, if 

unauthorized copyright material had to be removed, a note will indicate 

the deletion. 

Oversize materials (e.g., maps, drawings, charts) are reproduced by 

sectioning the original, beginning at the upper left-hand corner and 

continuing from left to right in equal sections with small overlaps. Each 

original is also photographed in one exposure and is included in 

reduced form at the back of the book. 

Photographs included in the original manuscript have been reproduced 

xerographically in this copy. Higher quality 6" x 9" black and white 

photographic prints are available for any photographs or illustrations 

appearing in this copy for an additional charge. Contact UMI directly 

to order. 

University Microfilms International 
A Bell & Howell Information Company 

300 North Zeeb Road. Ann Arbor, Ml 48106-1346 USA 
313/761-4700 800/521-0600 





Order Number 1349128 

Pre-voir dire instruction of the jury pool: A natural experiment 

O'Connor, Maureen Ann, M.A. 

The University of Arizona, 1992 

Copyright ©1992 by O'Connor, Maureen Ann. All rights reserved. 

U M I  
300 N. Zecb Rd. 
Ann Arbor, MI 48106 





PRE-VOIR DIRE INSTRUCTION OF THE JURY POOL: 

A NATURAL EXPERIMENT 

by 

Maureen Ann O'Connor 

Copyright ® Maureen Ann O'Connor 1992 

A Thesis Submitted to the Faculty of the 

DEPARTMENT OF PSYCHOLOGY 

In Partial Fulfillment of the Requirements 
For the Degree of 

MASTER OF ARTS 

In the Graduate College 

UNIVERSITY OF ARIZONA 

19 9 2 



2 

STATEMENT BY AUTHOR 

This thesis has been submitted in partial 
fulfillment of requirements for an advanced degree at The 
University of Arizona and is deposited in the University 
Library to be made available to borrowers under rules of the 
Library. 

Brief quotations from this thesis are allowable 
without special permission, provided that accurate 
acknowledgement of source is made. Requests for permission 
for extended quotation from or reproduction of this manuscript 
in whole or in part may be granted by the copyright holder. 

SIGNED: 

APPROVAL BY THESIS DIRECTOR 

This thesis has been approved on the date shown below: 

-?o-

Date 



3 

ACKNOWLEDGMENTS 

This project would not have been possible if Arizona 
Assistant Attorney General John Davis had not stepped outside 
his outstanding legal persona and recognized a fortuitous 
opportunity for social science research. I thank John for his 
keen insight, for giving me access to the data in the trial, 
and for his guidance on the legal strategy issues involved in 
jury selection. Thanks, too, to Professor Tom Mauet for 
steering John and his data in my direction. I began this 
project in Professor Terry Connolly's invigorating Judgment 
and Decisionmaking class. I only completed it by drawing on 
his expert research and writing instincts, and on his 
motivation to see the project completed. For that, I am 
deeply appreciative. I am also grateful to Professor Mike 
Gottfredson for encouragement throughout this project and my 
graduate studies generally. Finally, I would like to thank my 
mentor, Professor Bruce Sales, for ever-insightful 
conceptualizing and editing assistance, and for helping me to 
see and capitalize on the potential for good psycholegal 
research. 



4 

TABLE OF CONTENTS 

LIST OF TABLES 5 

ABSTRACT 6 

INTRODUCTION 7 

METHODS 11 

Subjects 12 

Jury Selection . 12 

Development of Screening Questionnaire 13 

The Experimental Manipulation 15 

Content of Manipulation 16 

Common Orientation 17 

Jury Instruction 17 

RESULTS 18 

DISCUSSION 21 

APPENDIX A - Questionnaire Items Analyzed for 
Effect of Preinstruction 32 

LIST OF REFERENCES 34 



5 

LIST OF TABLES 

TABLE 1 - Questionnaire Responses for Seventeen 
Selected Items 28 

TABLE 2 - Summary of Statistically Significant 
Associations between Selected Responses 
and Instruction, Sex, Age, and Political 
Party 31 



6 

Abstract 

Presenting jury instructions at the pretrial stage of a 

trial may have benefits for how jurors evaluate evidence and 

for juror satisfaction. It is not yet clear what effect such 

instructions have on juror bias. Instruction to the jury prior 

to trial might reduce the effects of juror bias on verdict 

decisions. But, instruction prior to jury selection might 

encourage potential jurors to mask biases, making it more 

difficult for attorneys to obtain information during voir 

dire. This paper reports a natural experiment which sheds some 

empirical light on the question. The judge in a homicide case 

gave the first group of prospective jurors only a brief 

orientation lecture. The second group received an additional 

15-minute lecture that consisted of legal instructions on 

procedure and proof. The paper reports analyses comparing the 

two groups and suggests implications of voir dire instruction 

on bias in the jury pool. 
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Pre-Voir Dire Instruction of the Jury Pool: 

A Natural Experiment 

Traditionally, the judge instructs jurors in the law 

after they have heard all the evidence and argument in a case 

(Dodson v. United States. 1928; Federal Rules of Criminal 

Procedure, Rule 30, 1987). Courts long assumed that jurors: 

(1) would best recall the instructions if they received them 

just before beginning their deliberations (Heuer & Penrod, 

1989); and, (2) might be confused by legal instruction given 

at the pretrial stage (Dodson v. United States. 1928; State v. 

McGee. 1899). 

In 1960, however, a prominent federal judge questioned 

the wisdom of that approach (Prettyman, 1960). He argued that 

instruction of jurors prior to hearing the evidence might 

enhance jurors' ability to apply those instructions to the 

evidence they will hear during the trial (Prettyman, 1960). 

Since then, courts and commentators have agreed on the 

authority of the trial judge to instruct the jury prior to 

trial as long as post-trial instructions are also given 

(United States v. Ruppell. 1982; American Bar Association, 

Standard 4.6(d), 1968), and although it is not standard 

practice, at least one survey of California judges suggests it 

is being regularly used in that state. That survey found 82 

percent of the judges reporting that they preinstruct their 

juries on procedural issues, 87 percent on the requirements of 
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proof, and 34 percent on the substantive law (Smith, 1990). 

The question whether to instruct jurors prior to trial is 

given particular force by evidence that juries receiving only 

post-trial instruction may have quite poor grasp on legal 

issues relevant to their deliberations (see, e.g. Elwork & 

Sales, 1985). Why might jurors perform better with both 

pretrial and posttrial instructions? Judge Prettyman (1960) 

hypothesized that the mind cannot go back over conflicting 

statements, alleged facts, recalled intonations, or witness 

demeanor and fit that information into a pattern of evaluation 

and judgment without preliminary explanations to guide their 

task. Thus, jurors might better understand and evaluate the 

evidence offered if, before the trial, the judge calls 

attention to the legal problems they will face (People v. 

Jones. 1960). Indeed, this hypothesis mirrors social science 

predictions. Drawing on psychological theory and the limited 

prior research (Sand & Reiss, 1985; Kassin & Wrightsman, 1979; 

Elwork, Sales, & Alfini, 1977), Heuer and Penrod (1989) 

hypothesized that pretrial jury instructions might: 1) 

improve juror recall; 2) increase juror satisfaction; 3) 

reduce juror confusion; 4) facilitate the use of correct legal 

guidelines; and 5) reduce juror bias. 

Some research has begun to explore the validity of the 

first four hypotheses. Smith (1991a) found that mock jurors 

instructed both before and after trial were better able to 
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integrate facts and law. Additionally, pretrial instruction 

did not impair jurors' decision making. In a field experiment 

in which real judges either did or did not preinstruct jurors 

who had been selected to hear actual cases, Heuer and Penrod 

(1989) demonstrated that pretrial instruction seemed to assist 

the jury in evaluating the evidence according to the correct 

legal guidelines and to increase juror satisfaction, and did 

not appear to place unreasonable demands on judicial 

resources, nor add to trial delay. Based on these findings, 

Heuer and Penrod (1989) concluded that the judicial system 

should give serious consideration to the use of pretrial 

instruction as a method of improving jurors' decisions.1 

There is as yet little direct empirical support for Heuer 

and Penrod*s (1989) fifth hypothesis, that pretrial 

instruction might reduce juror bias. On the one hand, pretrial 

instruction could reduce bias by minimizing the influence of 

a juror's own values and expectations that could interfere 

with an objective appraisal of the evidence (Goldberg, 1981; 

Heuer and Penrod, 1989). Indeed, Smith (1991a) found that 

preinstructed mock jurors were more likely to defer their 

verdict until the end of the trial, suggesting that they acted 

more upon the evidence than their personal biases. 

On the other hand, judges are reportedly pessimistic 

about the value of pretrial instruction in overcoming jurors' 

extralegal biases (Smith, 1990). Their pessimism is supported 
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by one study. Smith (1991b) tested the strength of mock 

jurors' conceptions of the law, and found that verdict 

decisions of pretrial instructed subjects did not differ from 

those of uninstructed subjects who did not even receive 

traditional post-trial instructions. This finding suggests 

that pretrial instructed jurors did not disregard their prior 

knowledge in favor of the defining features presented by the 

judicial instruction. If pretrial instruction does not revise 

jurors' existing concepts about the law sufficiently to have 

positive effects on decision accuracy (Smith, 1991b), then it 

may not be strong enough to overcome the influence of jurors' 

extralegal biases. 

Indeed, it is equally possible that pretrial jury 

instructions could actually enhance the influence of juror 

bias on the trial process. Prior research has not 

distinguished between pretrial instruction of members of the 

jury pool during jury selection and of jurors already selected 

to hear a particular case. Smith's (1990) survey, for example, 

combined the responses of those judges who preinstructed prior 

to voir dire with those who preinstructed just prior to 

opening statements. If instruction is given prior to the voir 

dire phase of a trial, however, it could potentially encourage 

jury pool members to mask their own personal values and biases 

so as to make it more likely they would be selected to serve 

on a jury.2 
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Specifically, where the judge has just finished telling 

jury pool members the "correct" answers on procedural and 

proof issues in the form of instructions and they are then 

asked by the judge to answer written questions on those same 

issues, the interviewer's expectations will be patently clear 

and may drive juror responses. In addition, if the 

questioning is oral, then the large status differential 

between interviewer (i.e., judge and/or attorneys) and 

interviewee may lead the interviewee to feel pressure to 

answer in the direction she believes will conform to the 

expectations of the interviewer (Suggs & Sales, 1981; 

Williams, 1968). The formal, public setting, the inadequate 

time allotted for questioning, and the common practice of 

questioning jurors in front of others also may exacerbate 

one's unwillingness to disclose true feelings or opinions 

(Suggs & Sales, 1981). In this manner, preinstruction prior to 

the voir dire alerts potential jurors to the legal issues in 

the case and could facilitate their camouflaging of biases and 

prejudices. The purpose of the experiment described below was 

to examine the effect of a judge's instruction prior to jury 

selection on the self-reported attitudes and biases of 

potential jurors. 

Methods 

We had an opportunity to take advantage of a natural 

experiment that occurred prior to the voir dire of a homicide 
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case in the State of Arizona. The experiment arose when the 

judge decided to give instructions on the law to only one of 

two juror pools, all of whom then completed a lengthy jury 

screening questionnaire. The judge's decision fortuitously 

provided an opportunity to examine the effect of pretrial, 

pre-voir dire judicial instructions on the reported attitudes 

and beliefs of potential jurors in an actual criminal trial.3 

Subi ects 

The 175 prospective jurors/subjects in this experiment 

were selected according to standard procedures for jury 

selection in Maricopa County, where the trial took place. The 

Jury Commissioner's office of Maricopa County periodically 

requests a list of 10,000 names from the court's computer 

department. The names are randomly generated from the Motor 

Vehicle Registration and Voter Registration lists. Depending 

on the court's workload, a certain number of those on the list 

are called for jury duty each week.4 

Jury Selection 

Because of this case's notoriety and the serious nature 

of the charges involved, defense counsel sought an expanded 

voir dire procedure. He requested that each prospective juror 

be sequestered during jury selection. During that time, each 

potential juror would complete a long, detailed questionnaire 

containing items on personal history, behavior, and attitudes 

about the criminal justice system generally, as well as legal 
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issues relevant to the case. He also requested permission to 

give his own opening argument to the jury pool. 

The judge denied the motions for sequestration and for an 

opening argument, but permitted a jury screening questionnaire 

and individual questioning of each prospective juror by both 

the prosecutor and the defense attorney (as well as the 

judge) , two of the methods that have been recommended for 

improving the self-disclosure of jury pool members (Suggs & 

Sales, 1981; Babcock, 1975). He took under advisement a 

prosecution motion to have the judge give legal instruction to 

the jury pool prior to their completing the screening 

questionnaire. 

Development of Screening Questionnaire 

While jury screening questionnaires have become quite 

common in large, complex litigation, they typically are 

developed by outside social science consultants at substantial 

expense (Zufryden, 1984). Their cost often makes them 

unavailable to a typical defendant (Hastie, 1991) . Here, the 

lawyers received limited professional help on question 

wording, but essentially constructed draft questionnaires on 

their own. Nevertheless, the lawyers and the judge believed 

that more detailed information about each potential juror 

would better expose the effects of pretrial publicity, 

expedite the individual questioning, and help the lawyers to 

exercise their peremptory challenges more effectively by 
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identifying potentially biased jurors. For the case, the judge 

developed a compromise version of a 107-item questionnaire 

drawing from defense and prosecution suggested questions. 

The resulting instrument, constructed under severe time 

pressure, without professional help, and in a spirit of 

courtroom compromise, is not a model of the questionnaire-

builder's craft. The questions are often long, confusing, and 

argumentative; the response scales change capriciously from 

one question to the next; socially desirable responses are 

frequently patent; unfamiliar technical terms abound; and the 

instrument is extremely long. It does, however, have two 

overwhelming virtues for our current purposes. First, all 

members of the entire jury pool completed the instrument, and 

attested to the honesty of their answers. Second, seventeen of 

the questions asked directly about issues dealt with in the 

judge's instructions that could reveal jurors' biases (see 

Appendix A) . The seventeen items called for different response 

sets, asking about the respondent's feelings (Item 1, 14), 

their expected behavior (Items 2, 7, 8, 9, 11, 12), their 

personal beliefs (Items 3-6, 17), and their self-rated 

abilities or intentions (Items 10, 13, 15, 16). (We shall 

refer to them broadly as measures of the jurors' "attitudes 

and beliefs", and return later to the question of what 

psychologically and practically relevant variables are tapped 

by these heterogeneous measures). 
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The Experimental Manipulation 

On the first day of jury selection, 100 potential jurors 

were included in the panel of prospective jurors for this 

case. They received a brief orientation lecture from the 

judge, completed the jury screening questionnaire, and then 

underwent in-court questioning. The judge asked the 

prosecution and defense attorneys to review the responses to 

approximately 20 questionnaires per day, and potential jurors 

were recalled to the courtroom for individual questioning on 

each subsequent day. 

After the first one hundred jurors had been voir dired, 

the judge determined that the qualified juror pool would not 

be large enough to draw the 12 jurors and four alternates 

needed for trial. He therefore called in a second group of 75 

prospective jurors. At the same time, he decided to accede to 

the prosecutor's request to instruct the jury pool members on 

legal issues of proof and procedure before they completed the 

jury screening questionnaire in addition to the general 

orientation he had given to the first group. He decided to do 

so because, as the prosecutor had originally argued, without 

such instruction, the jurors appeared to be confused by the 

technical, legal questions on the questionnaire. The defense 

appeared to be using that confusion as evidence of bias to 

strike jurors "for cause" as well as to garner information for 

exercising his peremptory challenges.5 The judge hoped that if 
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he instructed the potential jurors in these points of law he 

could eliminate the "ambiguity" or apparent biases in their 

responses to the legal questions on the questionnaire and 

speed up the process. The form of the experiment, then, is 

that the initial group of one hundred prospective jurors 

completed the questionnaire after hearing only a general 

orientation, while the second group of seventy-five responded 

to the questionnaire after also hearing instructions on 

procedure and proof issues. Within the limitations of the 

questionnaire noted above, the effects of the instructions 

should thus be reflected in differences in patterns of 

questionnaire responses between the two groups. 

Two of the initial one hundred questionnaires were 

incomplete and were not coded. Of the second 75, only 47 were 

actually used in completing the sixteen-member jury panel; the 

remaining 28 were filed separately, and were not recoverable 

for this study. The final sample sizes were thus 98 in Group 

1 (Not instructed), and 47 in Group 2 (Instructed). 

Content of Manipulation 

The content of the judge's communication to each group of 

prospective jurors was analyzed by a page-by-page comparison 

of court transcripts of the judge's remarks to the two juror 

pools. The analysis, confirmed by independent reading by two 

experienced attorneys not connected with the trial, showed 

that the legally relevant portions of the two briefings were 
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as follows: 

Common Orientation. Both groups of potential jurors were 

welcomed into court by the judge, and introduced to the 

relevant parties in the case. They were warned of the 

predicted length of the trial (12 weeks) , and told how the 

jury selection process would proceed. Finally, both groups 

took an oath and received an admonition not to read or listen 

to anything in the media about the trial until after they were 

excused from jury duty. 

Jury Instruction. In addition to the orientation, the 

second jury pool also received instructions on the role of the 

judge and jury and on the requirements of proof — that is, 

what Smith (1990) refers to as procedural and proof 

instructions, rather than instructions on the substantive law 

relevant to the case. They included these statements: the 

defendant is presumed innocent; the state has the burden to 

prove beyond a reasonable doubt that the defendant is guilty; 

the defendant has no burden to prove anything, or even to put 

on any evidence; the jury is the sole judge of the credibility 

of witnesses and of the facts; the jury must follow the 

instructions given to it at the end of the trial; and the jury 

must only judge the guilt or innocence of the defendant, not 

the punishment appropriate for him. 

The "orientation" comprised some 400 lines of transcript, 

4,000 words in total; the "instructions" added a further 200 
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lines, approximately 2,000 words. Thus, the "experimental" 

group received the jury instructions summarized above, which 

constituted an additional 2,000 words and 15 minutes beyond 

the orientation given the first group of potential jurors. 

Results 

The pool is close to evenly split between men (48%) and 

women (52%), and has a median age of around 47. Most (91%) 

report having at least a high school education, almost half 

(48%) at least some college. Most (80%) report themselves 

currently employed, with median household income between 

$20,000 and $40,000. They are predominantly Republican. On 

none of these measures is there a statistically significant 

difference between the group who received preinstruction and 

the group who did not. 

Responses to the 17 questionnaire items selected as 

relevant to the content of the instructions are summarized in 

Table 1 for each subgroup and for the sample as a whole. A 

demonstration of an effect of judicial instruction would 

require that at least some of these measures show differences 

between the instructed and uninstructed groups — for example, 

a higher proportion of the instructed group endorsing 

"Strongly agree" or "Agree" on items such as 1, 3, 4, 5 and 6, 

or a clearer understanding of the source of legal 

clarification on Item 11. We were unable to detect any such 

differences. We computed the chi-squared statistic for each of 
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the seventeen contingency tables. Only one showed statistical 

significance (i.e., alpha less than .05). On item 17, 97 

percent of the uninstructed group as compared with only 87 

percent of the instructed jurors indicated that they believed 

that the defendant's identity as the person who committed the 

offense must be proved beyond a reasonable doubt. The 

difference, though statistically significant, represents only 

one and five respondents respectively who answered "No" to the 

question, and is in the reverse of the expected direction. 

Otherwise, we were unable to detect any regular shift of 

responses in the ihtended directions by detailed examination 

of the tables. There is, in short, nothing to suggest that 

judicial instruction had any discernable effect on the 

patterns of response to these questionnaire items. 

(TABLE 1 ABOUT HERE) 

Given the psychometric weaknesses of the questionnaire it 

is possible that this finding of no difference is simply a 

reflection of the insensitivity of the measures. For example, 

Table 1 shows that many questions attracted strong clustering 

on socially desirable responses, raising the possibility of 

ceiling effects. When asked to evaluate the statement, "A 

criminal defendant is presumed innocent," for example, only 4 

percent either "disagreed" or "disagreed strongly." Indeed, in 

14 of the 17 questionnaire items related to the judge's 

instruction, over 80 percent of all potential jurors (with no 



20 

differences in instructed versus not instructed) gave what 

could be considered the socially-appropriate response. Only 

one item seemed to prompt nonconformity from both uninstructed 

and instructed jury pool members. When asked to evaluate the 

proposition, "It is better for society to let some guilty 

people go free than to risk convicting an innocent person," 

only 39 percent agreed/strongly agreed, while 23 percent 

disagreed/strongly disagreed, and 32 percent were unwilling to 

give an opinion. 

As a check on instrument sensitivity, we conducted 

parallel chi-square analyses of the relationships between 

these seventeen measures and three demographic measures to 

which they might plausibly be related: sex, age, and political 

affiliation (see Table 2). Sex was found to be significantly 

(alpha less than .05) associated with response patterns on 

seven of these measures (Items 1, 3, 4, 5, 7,..8, and 9), with 

a trend toward significance on two others (alpha less than 

.10) (Items 13 and 15). Age showed significant association 

with three measures (Items 1, 4, and 15), with one more 

trending (alpha less than .10) toward significant (Item 5). 

Political affiliation showed four significant associations 

(Items 3, 4, 14 and 15) "and three trending (alpha less than 

.10) toward significance (Items 8, 10 and 11). Five measures 

(Items 2, 6, 12, 16 and 17) showed no relationships to any of 

these three variables; in each case, one response so dominated 
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that there was little opportunity for detectable variation. 

(TABLE 2 ABOUT HERE) 

The general hypothesis that failure to demonstrate 

effects of instruction is due to inadequate measures is thus 

difficult to sustain. The measures, imperfect though they are, 

appear adequate to reflect gross differences associated with 

the respondent's sex, age, or political affiliation. Thus, the 

heavily skewed response distributions did not suppress 

instrument sensitivity by simple ceiling effects. The majority 

of these measures are sensitive enough to detect differences 

between young and old, Republican and Democrat, and men and 

women. Since they fail to detect differences between 

instructed and uninstructed jurors, any effect attributable to 

instruction must be assumed markedly weaker than that found 

for these demographic effects. 

Discussion 

The circumstances of the natural experiment reported here 

provided an opportunity to examine the potential relationship 

between pretrial jury instructions and juror bias. Given the 

existing psycholegal literature on the jury selection process 

and its anti-self-disclosure nature, we hypothesized that 

giving pretrial instructions prior to voir dire could actually 

exacerbate the effects of a juror's own biases. When asked to 

complete a questionnaire or respond to questions in open court 

about matters upon which they have already received legal 
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instruction, jurors might be less willing to report their own 

true views in favor of reporting the instruction-conforming 

view. Indeed, the defense attorney's arguments against 

preinstruction of the jury pool echoed these empirically-based 

concerns. 

The defense attorney argued against the use of pretrial, 

pre-voir dire instruction because he viewed the purported 

"confusion" (i.e.. unwillingness to mark "strongly agree") in 

juror responses to the questionnaire items as evidence of lack 

of commitment to the legal principles asked about on the 

questionnaire and, therefore, as possible grounds for 

challenge. He believed that the giving of judicial 

instructions could undermine the search for juror bias by 

encouraging jurors to mask their true beliefs. A prospective 

juror, having heard the judge's instructions, would succumb to 

pressure to answer the questions in conformance therewith, 

making it even more difficult to uncover potential bias. The 

prosecutor and, ultimately the judge, on the other hand, 

believed that by providing prospective jurors with judicial 

instruction on the proof and procedural parts of the law prior 

to completing the screening questionnaire, they would exhibit 

less confusion. 

The judge and attorneys in this case clearly expected to 

find a difference in the questionnaire responses of the 

preinstructed and non-preinstructed groups—that is, they 
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believed the judge's instructions would alter the manner in 

which jury pool members responded. Yet, the judicial 

instruction on procedure and proof did not appear to have any 

discernable effect on the reported attitudes and beliefs of 

potential jurors. Thus, neither our hypothesis, nor Heuer and 

Penrod's (1989) hypothesis that preinstruction might reduce 

the effects of juror bias on their decisionmaking, was 

confirmed. 

A "no effect" finding can be, of course, a tricky one to 

make, in that the failure to discover an effect may be the 

result of shortcomings in the research procedures rather than 

the real lack of an effect. Design problems could make the 

questionnaire an insensitive detector of real differences, 

while problems in the method of administration could encourage 

socially desirable responding, masking real differences (Suggs 

& Sales, 1981; Hans & Vidmar, 1986). Attitudinal surveys of 

prospective jurors, for example, have shown that while 60 

percent would not presume innocence in spite of the judge's 

charge, almost all report believing in that presumption in 

response to questioning in court (Schulman, Kairys, Harring, 

Bonora, & Christie, 1976). True to form, potential jurors in 

our study generally gave the setting-appropriate response. 

Yet, our finding of real measured differences in 

attitudes as a function of sex, age, and political affiliation 

suggests that the questionnaire, as administered, was adequate 
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to detect at least some range of variation. The effects, if 

any, of the judge's preinstructions must thus be substantially 

smaller than those of these demographic variables. Why? We 

may not have been able to detect any effect of legal 

instruction on reported juror biases because jury instructions 

as currently formulated may simply not be a strong enough 

stimulus to produce any effect on jurors' extra-legal biases. 

Although this finding appears true for preinstructions on 

proof and procedure issues, future research should test for 

this effect with preinstruction on the substantive legal 

issues relevant to the case. Although Smith's (1991a,b) 

research on substantive preinstruction is relevant, it did not 

directly assess this issue. Focusing on the role of the jury 

may also be valuable. For instance, could more explicit 

guidance within pre-voir dire instructions on how to avoid 

responding to jury screening questions with the socially 

desirable response help jurors to better recognize and report 

on their own biases? 

In addition, future research should focus on the 

interaction of the type of instruction with the timing of its 

presentation. Would more detailed proof and procedure 

instructions at both the pre- and post-trial stages, for 

example, better counter bias? 

Additionally, what effect would result from giving 

pretrial instructions prior to voir dire versus giving them to 
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a sworn jury prior to hearing evidence? It may be, for 

example, that selected and sworn jurors will attend to 

different elements of preinstructions than those persons not 

yet selected to participate in a trial. 

Finally, this research did not study the larger question 

about the relationship between preinstruction, juror bias, and 

ultimate decisionmaking. The intent of jury instructions is 

not, after all, to change juror attitudes, but to instruct 

them in their duties and to urge them to discharge them 

faithfully. Prior research suggests only that preinstructions 

do not necessarily convey the appropriate message about how to 

reach .juridical decisions without bias (Smith, 1991b). Thus, 

the effect of preinstruction on decisionmaking, and the effect 

of modifications of the preinstruction on that decisionmaking, 

is critical to investigate. In addition, we do not yet know 

how jurors' extralegal biases may hamper their ability to 

attend to the guidance presented to them in the form of jury 

instructions. Future work also should focus on this 

relationship. 
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Notes 

Interestingly, however, preinstructed jurors were not 

better at recalling either the evidence or the judge's 

instructions, nor were they any less confused by the 

judge's instructions than non-preinstructed jurors. 

According to the U.S. Supreme Court, voir dire "serves 

the dual purposes of enabling the court to select an 

impartial jury and assisting counsel in exercising 

peremptory challenges." (Mu'minv. Virginia. 1991). These 

goals are accomplished by ridding the jury of people who 

hold biases and prejudices that could undermine their 

impartiality (Duncan v. Louisiana. 1968; Jones, 1987; 

Bush, 1976) . To do so, judges and attorneys must gain 

honest and accurate information about juror attitudes and 

beliefs through the voir dire process (Jones, 1987). 

The case at issue engendered a substantial amount of 

press coverage and its notoriety prompted the trial judge 

to grant the defendant's request for a change of venue to 

the next county. The defendant was ultimately convicted 

by the jury and sentenced to death. The Arizona Supreme 

Court has recently upheld the conviction and death 

sentence. 

The defendant argued unsuccessfully in a written motion 

before trial and again on appeal that the composition of 

the jury pool violated the defendant's constitutional 
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rights to a fair and impartial jury because it did not 

represent a fair cross-section of the community. The 

grounds for the argument were deficient source lists, 

improper control processes in bringing jurors into the 

court, failure to evaluate data regularly, improper 

excusal and disqualification practices, and the lack of 

any method of follow-up on those potential jurors who do 

not initially respond to the questionnaire or summons for 

jury service. 

A juror can be excused for cause if her bias is so 

blatant that it could not be set aside. Since challenges 

for cause are rare (Harvard Law Review (Note), 1989), 

attorneys must use their limited number of peremptory 

challenges to rid the jury of unacknowledged or more 

hidden bias against their client (Rosales-Lopez v. United 

States. 1981? Suggs & Sales, 1981). 
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Table l: Questionnaire Responses for Seventeen selected Items. 

Item Mnemonic; 
(See Appendix A 
for full wording) 

1. Guilty go free A 
a 
7 
d 
D 
na 

2. Impartial Eval. Y 
N 
TS 
na 

3. Presumed innocent A 
a 
•? 

d 
D 
na 

4. State1s burden A 
a 
? 
d 
D 
na 

5. Police credibilityA 
a 
•? 
d 
D 
na 

Not Pre- Pre-
Instructed Instructed Total 

9 4 13 ( 9%) 
29 15 44 (30%) 
31 16 47 (32%) 
22 6 28 (19%) 
5 1 6 ( 4% ) 
2 5 7 ( 5%) 

59 27 86 (59%) 
12 7 19 (13%) 
24 12 36 (25%) 
3 1 4 ( 3%) 

33 14 47 (32%) 
53 29 82 (57%) 
8 1 9 ( 6%) 
4 1 5 ( 3%) 
0 1 1 ( 1%) 
0 1 1 ( 1%) 

32 15 47 (32%) 
56 26 82 (57%) 
8 2 10 ( 7%) 
2 2 4 ( 3%) 
0 0 0 ( 0%) 
0 2 2 ( 1%) 

23 15 38 (26%) 
62 23 85 (59%) 
8 5 13 ( 9%) 
5 2 7 ( 5%) 
0 0 0 ( o%) 
0 2 2 ( 1%) 



6. Evidence only 

7. Drop opinion 

8. Will discuss 

9. No passion 

10. Not guilty vote 

11. My own law 

12. Witnesses equal 

29 

a 
•? 

d 
D 
na 

55 
37 
4 
1 
0 
1 

22 
23 
0 
1 
0 
1 

77 
60 
4 
2 
0 
2 

(53%) 
(41%) 
( 3%) 
( 1%) 
( 0%) 

( 1%) 

Y 60 26 86 (59%) 
N 5 4 9 ( 6%) 
TS 18 13 31 (21%) 
NS 14 2 16 (11%) 
na 1 2 3 ( 2%) 

Y 
N 
TS 
NS 
na 

71 
3 
18 
6 
0 

35 
3 
4 
4 
1 

106 (73%) 
6 ( 4%) 
22 (15%) 
10 ( 7%) 
1 ( 1%) 

Y 
N 
TS 
NS 
na 

64 
0 
21 
12 
1 

29 
1 
7 
7 
3 

93 
1 

28 
19 
4 

(64%) 
( 1%) 
(19%) 
(13%) 
( 3%) 

Y 1 1 2 ( 1%) 
N 75 33 108 (74%) 
WH 12 4 16 (11%) 
NS 10 8 18 (12%) 
na 0 1 1 ( 1%) 

My own 6 2 8 ( 5%) 
Court's91 44 .135 (93%) 
na 1 1 2 ( 1%) 

Y 90 40 130 (90%) 
N 0 1 1 ( 1%) 
TS 5 3 8 ( 5%) 
NS 3 2 5 ( 3%) 
na 0 1 1 ( 1%) 
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13. Defend, evidence Y 6 8 3 0 98 (68%) 
N 1 1 2(1%) 
TS 21 8 29 (20%) 
NS 8 7 15 (10%) 
na 0 1 1(1%) 

14. Expert creds. Y 7 3 3 6 109 (75%) 
N 24 9 33 (23%) 
na 1 2 3(2%) 

15. No D testimony Y 48 27 75 (52%) 
N 12 6 18 (12%) 
TS 38 12 50 (34%) 
na 0 2 2 ( 1%) 

16. No feelings Y 9 0 3 9 129 (89%) 
N 2 4 6 ( 4%) 
na 6 4 10 ( 7%) 

17. Defendant ID Y 9 5 41 136 (94%) 
N 1 5 6(4%) 
na 2 1 3(2%) 

Response Codes: A = Agree strongly? a = Agree; ? = No opinion; 
d = Disagree; D = Disagree strongly; Y = Yes; N = No; TS = 
Think so; NS = Not sure; WH = Would hesitate; na = No 
answer. 
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a b l e  2  :  
Summary of Statistically Significant Associations between 
Selected Responses and Instruction, Sex, Age, and 
Political Party 

QUESTIONNAIRE 
ITEM: 

Instr'n 

1. Let guilty go free 

2. Impartial evaluation 

3. Presumed innocent 

4. State's burden 

5. Police credibility 

6. Evidence only 

7. Drop opinion 

8. Will discuss 

9. No passion 

10. Not guilty vote 

11. My own law 

12. Witnesses equal 

13. Defendant evidence 

14. Expert credentials 

15. No defendant testimony 

16. No feelings 

17. Defendant ID 

Sex 

S 

S 

s 

s 

s 

s 

MS 

MS 

S 

MS 

Party 

S 

S 

MS 

MS 

MS 

S 

S 

(S = Significant, alpha less then .05; MS 
Significant, alpha less than .10) 

- Marginally 
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Appendix A: Questionnaire Items Analyzed for Effect of 
Preinstruction 

1. What is your feeling about the following proposition? "It 
is better for society to let some guilty people go free than 
to risk convicting an innocent person." (Response format: A a 
? d D). Mnemonic: Guilty go free. 

2. Do you feel that you could fairly and impartially evaluate 
the evidence and testimony of the witnesses and follow the 
Court's legal instructions knowing that the accusation against 
the Defendant is that of kidnapping and murder of an eight 
year old child? (Response format: Y N TS) . Mnemonic: Impartial 
eval. 

(Items 3-9, below, appeared sequentially, and were preceded 
by the statement, "THE FOLLOWING ARE STATEMENTS OF LAW. PLEASE 
STATE YOUR PERSONAL BELIEF REGARDING EACH OF THESE 
STATEMENTS": 

3. A defendant in a criminal case is presumed to be innocent. 
(Response format: A a ? d D) . Mnemonic: Presumed innocent. 

4. The State's burden is to prove the Defendant guilty beyond 
a reasonable doubt. If the State fails to do so, you must find 
the Defendant not guilty. (Response format: A a ? d D) . 
Mnemonic: State's burden. 

5. Law enforcement officers will be called to testify in this 
case. Law enforcement officers are not entitled to greater or 
lesser weight on the issue of credibility merely because they 
are law enforcement officers. (Response format: A a ? d D) . 
Mnemonic: Police credibility. 

6. The verdict you reach in this case must come only from the 
evidence and testimony presented in Court. It may not be based 
upon evidence which you see, hear, or learn from any other 
source (Ex., other people, television, newspapers, radio, 
etc.) (Response format: A a ? d D). Mnemonic: Evidence only. 

7. If you have formed an opinion, would you be able l,o set it 
aside, and decide this case only upon the evidence that you 
hear in court? (Response format: Y N TS NS). Mnemonic: Drop 
opinion. 

8. If, during your deliberations, you have some doubt about 
whether the State of Arizona has proven each element of each 
charge, will you discuss your doubts with your fellow jurors, 
with the idea of resolving them and deciding the issues, if 
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possible, to do so consistent with your convictions? (Response 
format: Y N TS NS). Mnemonic: Will discuss. 

9. If the Court instructs you that your verdict must not be 
based on sympathy, passion, or prejudice, but only on the 
evidence in this case, will you be able to follow that 
instruction? (Response format: Y N TS NS) . Mnemonic: No 
passion. 

10. If you were not convinced of the Defendant's guilt beyond 
a reasonable doubt, is there any reason why you could not or 
would not vote for a Not Guilty verdict? (Response format: 
Y/N/Would hesitate/Not sure). Mnemonic: Not guilty vote. 

11. We all have our own notions or ideas about the law. At the 
end of the case, the court will instruct you regarding the law 
that applies in this case. If you find that your notions about 
the law differ from what the Court tells you, which rules of 
law will you use to decide this case? (Response format: My 
Own/The Court's). Mnemonic: My own law. 

12. If you were told by the Court that all witnesses are to be 
judged by the same standards, regardless of the race, 
profession, sex, nationality, or religion of the witness, 
would you be able to follow the Court's instruction? (Response 
format: Y N TS NS). Mnemonic: Witnesses equal. 

13. Would you be able to judge the Defendant's testimony by 
the same standard if the Defendant decided to testify? 
(Response format: Y N TS NS). Mnemonic: Def. evidence. 

14. Would the educational credential of an expert make you 
feel any more secure in believing or assessing the credibility 
of an expert? (Response format: Y N) . Mnemonic: Expert creds. 

15. The Defendant has no burden to testify or present any 
evidence. If the Defendant does not testify, would you still 
be able to judge this case fairly and impartially? (Response 
format: Y N TS). Mnemonic: No D testimony. 

16. Will you be able to follow the law without regard to your 
personal feelings? (Response format: Y N) . Mnemonic: No 
feelings. 

17. Do you believe that the identity of the Defendant as the 
person who committed the offenses, must be shown as all other 
evidence beyond a reasonable doubt? (Response format: Y N) . 
Mnemonic: Defendant ID. 
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