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ABSTRACT 

As women have increasingly entered what have been 

traditionally male-dominated industries, there has been a 

corresponding increase in "fetal protection policies" 

implemented by those same industries, based on the premise 

that toxins in the workplace can be harmful to the "potential 

fetus." The assumption is that these toxins are transported 

to the fetus exclusively through the mother and that only by 

removing the mother from the hazardous environment can the 

fetus be protected. 

Some of these companies have been taken to court as women 

have challenged these policies as infringements of their 

constitutional rights. This paper analyzes court cases in 

which this issue has been argued and demonstrates how the 

courts maintain the patriarchal ideologies of both law and 

industry through the use of legal precedent and 

unsubstantiated "science," to uphold policies that prohibit 

women from working in high-paying "male" industries and 

maintain women's subordinate position in capitalist society. 
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INTRODUCTION 

In the United States, the percentage of women participating 

in the labor force has risen dramatically over the last forty 

years, from 29 percent in 1950 to an estimated 60 percent in 

1990 (Messite and Welch 1987; Hamlet 1990). While the 

majority of working women continue to be employed in what is 

known as the "service sector" (eg., clerical, retail, and 

health-related jobs), a significant number have entered into 

occupations that have been traditionally male-dominated 

(women now account for 31 percent of all employment in 

manufacturing industries) (Chavkin 1984: 5). 

Along with the increase in numbers of women entering into 

"heavy industry," there has been a proliferation of "fetal 

protection" policies instituted by those same industries, 

aimed at excluding women workers from certain positions 

(frequently the highest paying) based on their capacity to 

bear children (Petchesky 1979; Stellman and Henifin 1982; 

Finley 1985). (It is estimated that at least fifteen of the 

Fortune 500 companies currently have policies that exclude 

fertile and/or pregnant women from certain jobs (OTA 1989: 

235) ) . 

Fetal protection policies are based on the premise that 

contact with certain hazardous toxins (eg. lead, benzene, 



vinyl chloride) in the industrial workplace can cause "harm 

to the unborn children of employees" (Brierton and Lichter-

Heath 1990: 725). Some of these policies are based in part 

on epidemiological and toxicological research, while others 

have been instituted on a more speculative basis (OTA 1988: 

245). However, these policies have not been enacted for the 

"benefit" of all employees, only female employees, and 

primarily by companies traditionally considered to be "male 

industries" (eg. battery manufacturing plants, chemical 

plants, rubber manufacturing plants, and steel mills), 

although those are not the only ones with hazardous working 

conditions (Wright 1979: 305; Williams 1981: 642, 647; Jason 

1990: 453). For example, electronics industries, whose 

female employees constitute 90 percent of the workforce, have 

not implemented fetal protection policies, despite the fact 

that workers may be exposed to over forty different hazardous 

materials (Hunt 1979: 135; Baker and Woodrow 1984: 21; Scott 

1984: 182) . 

Inherent in these policies is the assumption that toxins are 

transported to the fetus exclusively through the mother and 

that only by removing the mother from the hazardous 

environment can the fetus be protected (Williams 1981; 

Stellman and Henifin 1982; Finley 1985). These assumptions 

have been reinforced by the scientific community in the 



United States (Finley 1985: 16/6). With a few exceptions 

(eg. Paul and Himmelstein 1988), the majority of research on 

occupational hazards to men's reproductive systems has tended 

to focus on infertility and impotency (ie. the inability to 

father children) caused by chemical and other types of 

exposure. Research on occupational reproductive hazards to 

women, on the other hand, has focused almost exclusively on 

the effects of maternal exposure on the embryo/fetus during 

pregnancy. Research on the role of male exposure in fetal 

loss or abnormality is sparse and inconclusive (Landrigan et 

al 1983; Hatch 1984; Paul and Himmelstein 1988). Thus, the 

patriarchal ideology that defines the primacy of motherhood 

for women (and associates masculinity with "virility" in men) 

is reinforced by these different emphases in occupational 

health research on the male and female reproductive systems. 

Fetal protection policies have not been limited to 

restricting women who are pregnant or even those who are 

planning pregnancy, but rather include all fertile women 

(defined by one company as women between the ages of 5-63!) 

who have the potential to become pregnant (Hamlet 1990: 

1131). This encompasses virtually the entire female labor 

force and flies in the face of statistical evidence which 

shows that less than 9 percent of women of reproductive age 

in the total workforce (and only 2 percent of blue-collar 
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women over the age of thirty) actually become pregnant while 

employed each year (Huckle 1982: 145; Stellman and Henifin 

1982: 138). Nevertheless, women in hazardous occupations 

often must prove that they have been medically sterilized or 

consent to sterilization in order to keep their jobs. In one 

case, a woman whose husband had had a vasectomy was told 

nevertheless that she would have to prove she was sterile in 

order to keep her job, the implication being that she might 

become pregnant by engaging in extramarital activities 

(Finley 1985: 16/8). 

While a great many industries are currently implementing such 

protection policies, few have been contested within the legal 

system and most of those only in the last decade (eg. Wright 

v. Olin Corp. (1982); Haves v. Shelby Memorial Hospital 

(1984); International Union. UAW v. Johnson Controls. Inc. 

(1988,1989, 1991)). The court decisions resulting from these 

cases have found for both plaintiffs (primarily female 

employees) and defendants (ie. industries), contributing to 

the ongoing legal debate regarding the constitutionality of 

corporate fetal protection policies that bar virtually all 

female workers from hazardous areas in the industrial 

workplace. 
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At question is whether these policies discriminate against 

female workers based on their sex, which was prohibited by 

legislative action in both Title VII of the Civil Rights Act 

of 1964 and the Pregnancy Discrimination Act of 1978, an 

amendment to Title VII. The exception to the prohibition of 

discrimination in this legislation, which has allowed the 

legal debate to exist in the first place, is the Bona Fide 

Occupational Qualification in Title VII, which states in part 

that: 

"it shall not be an unlawful employment 

practice for an employer to hire and employ 

employees... on the basis of his [sic] 

religion, sex, or national origin in those 

certain instances where religion, sex, or 

national origin is a bona fide occupational 

qualification reasonably necessary to the 

normal operation of that particular business 

or enterprise..." (in Riffaud 1990: 848; 

emphasis in original). 

This ambiguous qualification allows for a variety of 

interpretations, despite the intention of Congress to provide 

only a narrow exception to prohibition of discrimination, and 

it is this ambiguity that has enabled the courts to justify 

decisions that favor corporate fetal protection policies. 
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These policies can be seen as just one of a growing number of 

indicators pointing to the continued efforts on the part of 

patriarchal institutions (eg. science, industry, and law) to 

limit women's participation in the public (ie. economic) 

sphere, while simultaneously promoting pronatalist policies 

(Petchesky 1979; Rifkin 1980). By patriarchal, I mean a 

system or systems in which men possess and maintain economic 

privilege and the power to define what constitutes "reality," 

and in which the "public/male" is valued over the 

"private/female" (Andersen 1983: 283). The pronatalist 

predilection in industry, for example, is illustrated by the 

fact that most large employers provide health insurance that 

covers pregnancy-related conditions, but not abortions; at 

the same time, there is a notable lack of publicly or 

corporately funded daycare for working parents. With the 

support of court decisions, many industries have attempted 

(somewhat successfully) to control women's behavior by 

controlling their bodies. The definition of women's roles 

becomes "legally" reduced to their reproductive capabilities. 

With their ability to make decisions about their own 

reproductivity (and productivity) limited by the courts, 

women are subsequently limited in their ability to 

participate in the public sphere. 
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The couching of these court decisions in "objective," 

formalized, legalistic language conceals the fact that they 

are based, in part, on the patriarchal assumption that women 

are unable to make "moral," educated decisions about their 

own (and "potential" offspring's) bodies, without the 

guidance of the courts, which are predominantly male (Rifkin 

1980). One can look to contemporary arguments regarding 

abortion rights, the concept of criminal fetal abuse (via 

maternal use of alcohol and other drugs), and court-ordered 

cesareans as other instances of judicial interference at the 

site of women's bodies. 

The specific aim of this study is to examine the ideological 

constructs embedded within the court decisions of cases 

involving fetal protection policies. The concept of 

"ideology" in the context of this paper can be seen as the 

compilation of a number of definitions presented by Williams 

(1977: 55); specifically, ideology is defined here as the 

production of meanings and ideas by a particular, dominant 

class and/or group (in this case, the primarily white, male-

dominated, patriarchal institutions of law and science), 

whereby their meanings/ideas are presented as illustrative of 

all people's understanding and experience of reality, rather 

than just representative of that particular class/group's 

understanding and experience of reality. Legal and 
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scientific definitions of "truth" are, in fact, based on the 

experiences of only a portion of the world population (and 

only in the Western, industrialized world at that), but are 

presented as definitions of the entire human experience. As 

Simone de Beauvoir so insightfully stated, "Representation of 

the world, like the world itself, is the work of men; they 

describe it from their own point of view, which they confuse 

with the truth" (de Beauvoir 1953: 10). 

According to Thompson, ideology is grounded in "meaning" and 

meaning is constructed through linguistic expression; 

consequently, the analysis of language as an indicator of 

ideological predispositions can serve to illustrate the ways 

in which language is both informed by, and in turn informs, 

legal decision-making. As Thompson states, "if ideology 

operates by the mobilization of meaning for the maintenance 

of relations of domination, then the analysis of ideology 

must seek to interpret the meaning of linguistic expressions 

in relation to the social and historical conditions in which 

they are produced and received"(Thompson 1984: 66). 

Legal language often serves as a means to devalue women, by 

reducing definitions of their social roles to their 

reproductive capacities. At the same time, legal language is 

used to preserve the patriarchal status quo through the use 



of scientific evidence and the "objective," "rational," and 

decontextualized discourse mutually employed by the 

institutions of science and law. Because law and science are 

both "particularly authoritative discourse[s]," [they have] 

the ability to "pronounce definitively what something is or 

is not...[thereby reinforcing] certain world views and 

understandings of events" (Finley 1989: 888). 

Because both legal and scientific languages also operate by 

obscuring personal relationships and/or experiences and by 

maintaining their "objectivity," they escape challenges to 

their authority in the determination of social reality. At 

the same time, their possession and use of specialized 

knowledge and languages limit the extent to which individuals 

(in this case, women) can successfully present their cases, 

by requiring them to employ the same highly specialized 

language(s). O'Barr likens the inability of lay people to 

converse in "court talk" (and the same would apply to 

"science talk") to the plight of non-English speakers in an 

English-speaking society. Lay people are denied the right to 

confront their (legal) opposition. "Not speaking the 

language of the court...erects a barrier between the 

defendant and the courts, one that effectively denies this 

right" (O'Barr 1982: 40). 
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In the next section, I will present an abbreviated history of 

protectionist policies in the United States, followed by 

summaries of the gendered natures of scientific and legal 

thought and discourse. Based on the issues discussed in 

these three sections, I will analyze a few of the recent 

court decisions regarding the constitutionality of fetal 

protection policies and attempt to articulate the links 

between scientific and legal discourses and how together they 

function to maintain women's subordinate position in 

capitalist society. 
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THE HISTORY OF PROTECTIONISM. 1852-1908 

Protectionist policies in industry are by no means a new 

phenomenon; rather, they are reflective of moments in history 

in which traditional definitions of men's and women's roles 

have been challenged and comprise attempts by dominant 

patriarchal institutions to maintain that dominance through 

restrictive legal (and ideological) measures. According to 

Bleier, scientific theories are among the ideological 

measures that historically emerge to "implicitly defend the 

status quo" (Bleier 1984: vii). Knowledge of the history of 

protectionism, and its dependence on scientific theories, is 

critical to the understanding of current "fetal protection 

policies" and their litigation in the courts. The following 

synopsis is in no way exhaustive, but points to a critical 

period of legal precedent in the history of protectionist 

policies. 

The years between 1852 and 1908 reflect a period in which 

protection policies for women were being established for the 

first time in the United States. The first protection 

policies, unlike the current fetal protection policies, were 

promoted by labor unions and social reform groups, and were 

instituted by state legislatures rather than by individual 

industries (who often contested these laws as constitutional 

infringements). These policies were promoted largely in 
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response to the abominable working conditions brought about 

by the effects of industrialization in the 19th century. 

Early in the struggle for better working conditions, social 

reformers pushed for protective legislation for both male and 

female workers, arguing that all workers needed protection 

from the abuses of their employers (Hoff 1991). However, the 

first protective policy passed into law, in Ohio in 1852, 

placed a maximum limit on the number of hours women and 

children could work (Baer 1978: 32). This and subsequent 

laws were established on the premise that women and children 

needed "special protection" from the appalling working 

conditions that existed in the factories at that time. Why 

men were not similarly "protected" was a result of certain 

predominating beliefs of the late 19th century. 

The ideology of "separate-spheres," brought about by 

industrial capitalism, was possibly the most significant 

factor in the eventual upholding of the states' "women only" 

protectionist policies by the Supreme Court (and continues to 

be a significant factor in many of the Supreme Court's recent 

decisions affecting women). In Bradwell v. Illinois (1873), 

Myra Bradwell was prohibited from practicing law in a 

decision that perpetuated the ideology of separate spheres 

and certainly set a precedent for treating women as a 

"special class": 
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"[T]he civil law as well as nature itself, has 

always recognized a wide difference in the 

respective spheres and destinies of man and 

woman...The constitution of the family 

organization, which is founded in divine 

ordinance, as well as in the nature of things, 

indicates the domestic sphere as that which 

properly belongs to the domain and functions 

of womanhood" (in Taub and Schneider 1990: 

163) . 

According to Turkel, legal constructions of the 

public/private dichotomy, such as the one above, "support 

patterns of participation in...the allocation of persons to 

public arenas of production and decision-making and to the 

private arena of household responsibilities on the basis of 

gender" (Turkel 1988: 802). 

The ideology of separate spheres was further sustained by 

another prominent belief of the period, one which was in turn 

supported by the "expert" testimony of the medical 

establishment (and which continues today, albeit in a less 

explicit fashion). This was the idea that women were 

inherently weaker than men, and therefore needed additional 

protection. All of the state courts that upheld labor laws 

limiting women's working hours (as well as the Supreme Court) 

introduced this medical "evidence," in addition to promoting 
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the primary importance of women's role in reproducing the 

next generation, as just cause for differential treatment of 

women. A 1902 Nebraska law stated that women's physical 

limitations made them unable: 

"to endure the same hours of exhaustive work as may 

be endured by adult males. Certain kinds of work 

which may be performed by men without injury to 

their health would wreck the constitutions and 

destroy the health of women, and render them 

incapable of bearing their share of the burdens of 

the family and the home" (in Lehrer 1987: 57). 

A 1902 Washington law similarly claimed that it was: 

"a matter of universal knowledge with all 

reasonably intelligent people of the present age 

that continuous standing on the feet by women for a 

great many consecutive hours is deleterious to 

their health. It must logically follow that that 

which would deleteriously affect any great number 

of women who are the mother of succeeding 

generations must necessarily affect the public 

welfare and the public morals" (in Lehrer 1987: 

58) . 

Obviously, this "universal knowledge" about the adverse 

effect of "continuous standing on the feet by women" did not 

extend to the private sphere where women bore the "burdens of 



the family and the home" by long periods of standing. 

Coinciding (although not coincidental) with these legal 

pronouncements was the promotion, through the media, of a 

"cult of domesticity," designed to counteract the rising 

number of women entering the labor force. In popular women' 

magazines, and even in more "serious" scientific journals, 

women were encouraged to "cultivate the gentle arts of 

femininity" which comprised the bearing of children, the 

maintenance of the household, and the role of "aid and 

companion to [their] husband[s]" (Fee 1976: 176). 

Finally, the courts justified their decisions against 

protective legislation for men, while upholding it for women 

based on their interpretation of the Fourteenth Amendment, 

which states in part: 

"[n]o State shall make or enforce any law 

which shall abridge the privileges or 

immunities of citizens of the United States; 

nor shall any State deprive any person of 

life, liberty, or property, without due 

process of law; nor deny to any person within 

its jurisdiction the equal protection of the 

laws" (in Hoff 1991: 393). 

By this, it was understood that men had the constitutional 

right to freely enter into employment contracts ("freedom of 
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contract"), being on fairly equal footing with their (male) 

employers, and that any legislation interfering with that 

right was unconstitutional (Hill 1979; Lehrer 1987). (Men 

had the added advantage of unionization and collective 

bargaining rarely available to women) (Baer 1978: 19). As 

women (and children) were not regarded as full citizens, nor 

believed to have the same constitutional and legal rights as 

men, they were not considered to be on "equal footing," nor 

to have the "natural capacity to contract," and therefore 

were subject to regulation for the "public welfare" (Hill 

1979: 250; Lehrer 1987: 57). 

So, while protective labor legislation for men was largely 

deemed unconstitutional at the turn of the century (one 

exception was the limitation of male miners' hours in Holden 

v. Hardv (1898), on the grounds that it was a valid public 

health measure), there was an increasing, although 

inconsistent, tendency for legislation aimed specifically at 

women to be upheld. For the most part, these court decisions 

took place at the state level, although a few did reach the 

level of the Supreme Court when decisions by the state courts 

were appealed. Two such cases presented a particular dilemma 

for the Supreme Court. 
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In Lochner v. New York (1905), the Supreme Court ruled 

against a maximum hours law for (male) bakers, on the grounds 

that it was not a valid health measure and that it 

"unnecessarily interfered with the right of bakers to make 

contracts freely determining their working hours." (Hill 

1979: 251). This decision was made despite the presentation 

of considerable evidence that pointed to quite serious health 

problems associated with the profession. As stated in the 

Court's opinion, there was: 

"no contention that bakers as a class are not 

equal in intelligence and capacity to men in 

other trades or manual occupations, or that 

they are not able to assert their rights and 

care for themselves without the protecting arm 

of the State interfering with their 

independence of judgement and of action. They 

are in no sense wards of the state" (in Hill 

1979: 251; italics mine). 

Justice Peckham went on to say that: 

"[i]t is impossible for us to shut our eyes to 

the fact that many of the laws of this 

character, while passed under what is claimed 

to be the police power for the purpose of 

protecting the public health or welfare, are, 

in reality, passed from other motives" (in 

Hoff 1991: 195). 
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It was to become evident in the next three years that the 

Supreme Court did not extend this concern for less-than-

honorable motives (eg. the infringement of the constitutional 

"right to contract") to protective labor laws for women, whom 

it did consider to be "wards of the state" and therefore 

subject to special protection. Nevertheless, the Court was 

faced with the problem of proving the constitutionality of 

protective labor laws for women, while deeming identical 

legislation for men unconstitutional. Toward this end, it 

was aided by the efforts of social reformers who, seeing that 

protective labor laws for all workers were unlikely to be 

upheld, set their sights on achieving laws of protection for 

women. 

In 1908, the National Consumers' League (NCL), led by 

Florence Kelly and Josephine Goldmark and represented by 

Joseph Brandeis, entered an amicus (ie. "friend of the 

court") brief in Muller v. Oregon (1908), an state case 

appealed to the Supreme Court in which the defendant was 

actually a male employer who had been convicted for 

"allowing" a female employee to work more than the state 

mandated maximum of ten hours. Testifying on behalf of the 

state of Oregon, the NCL and Brandeis presented what became 
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known as "The Brandeis Brief" (although the data was compiled 

almost exclusively by Goldmark). 

This brief was unique among arguments presented in favor of 

protective legislation to this point. Rather than relying on 

legal precedent (which had been successfully argued for both 

sides of the argument), it documented empirical evidence of 

the conditions of industrial work, the effects of long 

working hours, and the "special susceptibility of women 

workers to these evils" (Lehrer 1987: 54). Its sources 

ranged from the reports of factory and health inspectors both 

in the U. S. and abroad, testimony from physicians and social 

workers, and quotes from medical texts and journals (Baer 

1978: 59). But despite the fact that they had considerable 

evidence showing that "these evils" adversely affected 

workers of both sexes, the NCL and Brandeis chose to 

emphasize the "scientific data" that underscored the physical 

differences between the sexes and, specifically, women's 

reproductive role in society (Hoff 1991: 197; Taub and 

Schneider 1990: 165). (It should be noted that in both 

Lochner v. New York (1905) and Muller v. Oregon (1908), 

scientific evidence was used selectively, or excluded 

altogether, to justify what can only be considered 

predetermined decisions.) 
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The Brandeis Brief specifically appealed to the legal 

principle of "reasonableness," whereby "certain limitations 

of one's 'freedom' are permissible...under the police power 

of the state, which grants authority to pass laws for 

protection of public order, health, morals, or safety" 

(Lehrer 1987: 51). Basing their testimony on both domestic 

and foreign legislation, and bolstering it with economic and 

"scientific" studies, the creators of the Brandeis Brief 

demonstrated (at least to the Court's satisfaction) that "the 

[Oregon] legislature acted rationally in believing that the 

public welfare was served by the law." By showing that women 

were not on "equal footing" with their employers, and thereby 

at a disadvantage in their ability to freely contract, the 

Brandeis Brief established the need for state intervention on 

behalf of the "weaker party" (1987: 55). 

Although mentioned only in passing in the Supreme Court's 

final decision, it is quite apparent that the Brandeis Brief 

was instrumental in providing the justification the Court 

needed to uphold protective legislation that addressed only 

female employees. An excerpt from the final decision in 

Muller v. Oregon is quoted at length to demonstrate the 

degree to which the Court relied on the "scientific" 

information provided by the Brandeis Brief, rather than on 



legal precedent, in order to uphold the ruling as 

constitutional: 

"That woman's physical structure and the 

performance of maternal functions place her at 

a disadvantage in the struggle for subsistence 

is obvious. This is especially true when the 

burdens of motherhood are upon her. Even when 

they are not, by abundant testimony of the 

medical fraternity continuance for a long time 

on her feet at work, repeating this from day 

to day, tends to injurious effects upon the 

body, and as healthy mothers are essential to 

vigorous offspring, the physical well-being of 

woman becomes an object of public 

interest...As minors, though not to the same 

extent, [woman] has been looked upon in the 

courts as needing especial care, that her 

rights might be preserved...Though limitations 

upon her personal and contractual rights may 

be removed by legislation, there is that in 

her disposition and habits of life which will 

operate against a full assertion of her 

rights...Differentiated by these matters from 

the other sex, she is properly placed in a' 

class by herself, and legislation designed for 

her protection may be sustained, even when 

like legislation is not necessary for men and 

could not be sustained" (Muller v. Oregon 

1908: 421-422; emphasis mine). 
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In one fell swoop, the Court invoked women's "natural" and 

primary role of motherhood and justified its ruling based on 

the "abundant testimony of the medical fraternity" that these 

"maternal functions" placed women at a distinct disadvantage. 

While not every law restricting the hours of women was upheld 

following the Muller case, it was to become the precedent for 

all subsequent sex-specific protective legislation up to the 

present day. Although the original intent of protective 

legislation, in the eyes of the social reformers, was to 

promote better working conditions for women, it was soon to 

be used to restrict occupational opportunity and choice for 

women. As Hoff states, "Protective labor laws...helped 

define patterns of discrimination against female wage-

earners, limited women's economic opportunities, and 

reinforced stereotypic notions of women as frail, passive, 

and dependent" (Hoff 1991: 200). 
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SCIENCE; A PATRIARCHAL PARADIGM 

Reliance on the scientific/medical community for 

justification of court decisions has not been limited to the 

late 19th and early 20th centuries. Scientific arguments 

have often been used to justify particular policies or 

practices that create and maintain women's (as well as other 

minorities') subordination, even up to the present. 

According to Birke, women as a group are frequently 

"portrayed as having an underlying biological nature...which 

provides constraints on what is individually possible for 

them. The social position of women thus becomes seen as 

determined—and limited--by their biology" (Birke 1986: 2). 

This "biological determinism" argument has been used 

throughout history to justify the unequal social positions of 

different groups according to their class, race and sex. 

Bleier argues that biological theories "have provided the 

scientific justification for ideologies that support, 

explain, mystify, and obfuscate patriarchal relationships of 

power, domination, and control" (Bleier 1985: 19). 

Yet, science historically has been depicted as an 

epistemology that operates outside of political and social 

influences. Science is frequently distinguished from other 

forms of knowledge by its ideals of objectivity and rational 

thought, divorced from "any emotional or social commitment" 
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(Fee 1983: 18). The assumption within science is that nature 

is lawful and orderly, and that the role of scientists is 

simply to discover these universal laws of nature through 

objective, empirical observation and experimentation (Hubbard 

1990: 14). According to one defender of the natural 

sciences, "the task of science is to give an account of the 

world as it is independently of the meanings it might have 

for human subjects, or of how it figures in their experience" 

(in Rouse 1987: 170). 

Within this context, the basic assumptions of science are 

rarely questioned and the scientific "account of the world" 

is given the ultimate authority to determine reality 

(although this authority has been challenged lately). The 

idea of scientific objectivity "can be used to create a 

distance between the production of pure science...and its 

uses," thus relieving the scientist of social and moral 

responsibility (Fee 1983: 17). Hubbard illustrates how 

scientific language "helps to lend science [this] aura of 

depersonalized authority." She considers reification, which 

she defines as the transformation of a verb (ie. the activity 

of a scientist) into a noun or thing, as one of the most 

powerful and hazardous products of scientific language. 

Reification in scientific statements omits agent, time, and 

place giving the impression that a particular observation 
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preexisted its "discovery" (eg. "It has been observed 

that...," rather than "I observed that...") (Hubbard 1990: 

12). This depersonalization gives the appearance that things 

observed in science are unchangeable "facts of nature." 

There have been numerous criticisms of the "reality" 

presented by science. Among the most visible critics are 

feminists (often practicing scientists themselves), who argue 

that science is a masculinist epistemology and therefore does 

not accurately portray the reality of women and in fact 

degrades women in its descriptions. The "scientific" idea of 

women's "special susceptibility" has long been a means of 

excluding women from participating in the domains of 

education, politics, and other types of "men's work," for 

fear of doing irreparable harm to their reproductive organs 

and thereby ruining any hope of fulfilling their true role of 

motherhood (examples of this "susceptibility" can be found in 

the historical cases of protectionism, as well as in the 

current practices of excluding women from military combat and 

from working in certain hazardous industries). 

Emily Martin's (1987) well-known cultural analysis of 

reproduction depicts the use of medical metaphors to describe 

women's biological processes as pathological, justifying 

(male) medical intervention. Bleier claims that the very 
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premise of science—control and domination of nature--lends 

itself to the patriarchal order and "has been historically 

expressed in sexual imagery" (Bleier 1984: 165). An example 

of this is found in the words of Francis Bacon, known as the 

"father of science," who invited "true sons of knowledge" to 

"penetrate [nature] further" in order to gain access to her 

"inner chambers" (Birke 1986: 114-115). 

Fee argues that the ideal characteristics of science are 

synonymous with the traits generally regarded as 

characteristic of men. In fact, she asserts, our political 

philosophy and views of human nature "depend on a series of 

sexual dichotomies, involved in the construction of gender 

differences." Thus, Western thought incorporates the 

hierarchical dichotomies of rationality/ emotionality, 

objectivity/subjectivity, and culture/nature; the qualities 

of rationality, objectivity, and culture are more highly 

valued and considered synonymous with both science and men, 

while the latter devalued characteristics are equated with 

women (Fee 1983: 12). 

The main target of feminist criticisms of science has been 

biology and its theories about women (Harding and Hintikka 

1982; Fee 1983; Bleier 1984; Bleier 1985; Sapiro 1985; Birke 

1986; Harding 1986; Hubbard 1990). The equation of women 
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with nature has been extended in the biological sciences to 

the argument that women's social position is the "natural" 

result of evolutionary, rather than political, processes. 

Harding insightfully points out that biological arguments 

regarding the differences between men and women have largely 

been the concern of men. She states that while it is "more 

plausible to assume that human men and women are far more 

similar to each other than any humans are to members of other 

species," it has been "men who have been preoccupied with 

finding the continuities between men and males in other 

species and between women and females in other species" 

(Harding 1986: 100). 

This argument of biological determinism usually has been 

invoked when the authority of the dominant, white patriarchy 

has been challenged; two periods in United States history 

showed that argument to be aimed specifically at women. In 

the late 19th century, during the period of industrialization 

in the United States, scientific "evidence" was especially 

important to the bourgeoisie in justifying the role of the 

proletariat as the result of a "natural" evolution. Lewontin 

et al. have described science as being closely allied with--

almost a tool in--the development of capitalism. Not only 

did scientific knowledge allow people to control the world in 

ways never before possible, it was also used by those in 
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power in the new capitalist economy to maintain and justify 

the system's growing inequalities. In the words of Lewontin 

et al, "'Science' [was] the ultimate legitimator of bourgeois 

ideology" (Lewontin et al 1984: 31) 

Science became the "ultimate legitimator" of patriarchal 

ideology, as well. It was to science that the patriarchal 

order turned to defend the inequalities also widening between 

the sexes, a result of the increasing separation of the 

spheres of production and reproduction. Prior to the 19th 

century, the scientific view of human biology described men's 

and women's bodies as structurally similar, with "women 

hav[ing] the same genitals as men, except that theirs are 

inside the body and not outside it" (Martin 1987: 27). 

However, the idea of similar biologies was incompatible with 

the doctrine of separate spheres which accompanied 

industrialization, since it did not correspond with the idea 

that the social inequalities in male-female relations were 

the result of "natural" and progressive evolution. It did 

not take long for scientists to "discover" distinct 

biological differences between men and women, resulting in 

the assertion that men's and women's roles were grounded in 

nature "by virtue of the dictates of their bodies" and that 

any "attempt to alter the present relations of the sexes 
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[was] not a rebellion against some arbitrary law...[but] a 

struggle against Nature" (1987: 32). 

In The Descent of Man and Selection in Relation to Sex 

(1871), Charles Darwin argued that the differences in 

behavior and social roles between men and women were the 

result of "sexual selection," whereby each sex evolved 

differently to fulfill certain roles needed to perpetuate the 

species. Thus, men were defined as more intelligent, 

independent, rational, aggressive, and powerful, qualities 

necessary to their role in protecting and providing for the 

family (also the qualities most highly valued in science); 

women, on the other hand, were described as naturally more 

passive, intuitive, dependent, nurturing, and selfless, which 

most befitted their role of motherhood (and corresponded with 

the prevailing scientific depiction of nature). Thus, the 

Victorian ideals of appropriate male and female behavior were 

vindicated by the laws of nature. 

It might be argued that the beliefs of 19th century 

biological determinists lacked empirical support and 

contained sexist preconceptions that have no place in modern 

science. As Bleier states, "we tend to see the scientific 

truths of today as final, valid truths, the culmination of 

previous centuries' unavoidable and primitive follies and 
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approximations" (Bleier 1985: 26). Yet, the same determinist 

argument has been resurrected within the last two decades by 

sociobiologists, led by E. 0. Wilson, partly in response to 

the women's Movement. The premise of sociobiology (at least 

that practiced by Wilson and his followers) is that all 

aspects of social behavior in all species, including humans, 

are the result of genetic coding and natural selection 

(Lewontin et al 1984: 235-236). Consequently, according to 

sociobiologists, "sexual divisions have emerged adaptively by 

natural selection, as a result of the different biological 

roles in reproduction...and have evolved to maximal 

advantages of both: the inequalities are not merely 

inevitable but functional, too." According to 

sociobiologists, we go against these "natural" divisions (eg. 

argue for equal rights) "at our peril" (1984: 135). As 

Barash, one of the leading proponents of the sociobiological 

argument, flippantly remarked, "nature appears to be a 

sexist" (in Bleier 1985: 27). 

According to Lewontin et al, the claims of sociobiology 

"represent a systematic selection, misrepresentation, or 

improper extrapolation of the evidence... and that, far from 

accounting for present divisions, they serve as ideologies 

that help perpetuate them" (Lewontin et al 1984: 135). While 

this form of sociobiology has largely been discounted by most 
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other "hard" sciences, its societal influence remains quite 

powerful. As Bleier argues, the so-called "New Right" in the 

United States, represented by the Reagan and Bush 

administrations, has relied heavily on biological determinist 

arguments in its efforts to "reinforce the patriarchal family 

and reinstate it as women's exclusive sphere, by withdrawing 

programs for social welfare, removing women from the labor 

force, and bringing their sexuality and reproductivity more 

fully under state and male control" through legal and 

legislative means (Bleier 1984: 11). Fetal protection 

policies are but one of these efforts. 



THE "SCIENCE OF LAW" AND THE SCIENCE IN LAW 

3 8  

A number of legal scholars have addressed the steadily 

increasing use of scientific evidence in law-making processes 

and have noted the amazing number of parallels between legal 

and scientific thought (Curlin 1974; Loevinger 1974; Thomas 

1974; Smith and Wynne 1988). Law, like science, operates 

within the same hierarchical dichotomies of male/female, 

rationality/emotionality, and objectivity/ subjectivity, and 

also places a greater value on those characteristics 

generally equated with men in Western thought. In fact, the 

legal theory that largely informs the ideology of the current 

U.S. Court system, that of legal positivism, was modeled on 

the methods of modern science, in an effort to remove or at 

least reduce the influence of outside forces on legal 

decisions. This new "science of law" was intended to "reveal 

natural laws governing social interaction...provide a 

rational grounding for the operation of the legal order 

and...guide legal reform" (Trubek and Esser 1989: 111-112). 

According to Smith and Wynne, "both scientific and legal 

institutions draw inspiration from belief in a law-like 

reality which can be controlled by proper observation and 

analysis. Both rely upon claims to generate rational 

knowledge, under strictly objective conditions, for public 

justification of their authority* (Smith and Wynne 1988: 1; 

emphasis mine). 
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Yet perhaps the most revealing similarity between science and 

law is their mutual reliance on prior "discoveries"; in legal 

terminology, this is known as "citing precedence" (Curlin 

1974: 35). A reference made to this practice in science 

could just as easily be extrapolated to legal procedures: 

"Successive theories supersede and reinterpret 

their predecessors, but without rejecting the 

empirical discoveries they embody...Lawlike 

structures and similarities...between... systems 

have been maintained and are cumulative" (in Rouse 

1987: 9). 

In science, this "accumulation" results from the building of 

new scientific theories upon the findings of previous 

research, based on the assumption that the earlier findings 

are "true." In law, the citation of preceding judgements in 

new litigation also imparts a sense of permanence and "truth" 

to those prior decisions. The practice of citing precedence 

in law (as well as in science) serves to reinforce and 

legitimize existing power relations. The invocation of 

decisions in earlier cases, often without acknowledgment of 

the social and historical context in which the decisions were 

made, conceals the power of the law to determine what 

constitutes "truth" and at the same time reproduces the 
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ideology that informed those decisions in the first place. 

In the cases presented in this analysis, for example, the 

incorrect interpretation and application of constitutional 

law by one court is continually cited by the courts in 

succeeding cases as the basis for upholding their decisions, 

thereby establishing that interpretation as legitimate. This 

is analogous to Williams' definition of "tradition" as a 

"selective version of a shaping past and a pre-shaped 

present, which is then powerfully operative in the process of 

social and cultural definition and identification" (Williams 

1977: 115). 

Trubek and Esser also allude to this phenomenon in their 

support of the Critical Legal Studies movement, an attempt to 

"deconstruct" the means by which law reconstitutes the 

dominant ideology: 

"If legal ideology is a central aspect of the 

process by which dominant groups maintain hegemony, 

then any understanding of social relations must 

deal with the production and reproduction of 

hegemony through law and understand how this 

ideology reinforces existing institutional and 

economic relations" (Trubek and Esser 1989: 134). 

The invocation of science within the legal process may lend 

an additional authority to law, especially regarding issues 
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of sex differences. According to Eisenstein, "science helps 

establish how people think about what is real, what they 

consider fact, what is knowable...the articulation of law as 

a whole assumes the 'scientific' stance of objectivity or 

knowable 'reality' when legislating issues are tied to the 

so-called biology of gender 'difference'" (Eisenstein 1988: 

25-26). She goes on to argue that "the prevailing discourse 

about law privileges the so-called objectivity of the 

scientific method, views nature as definitive, and assumes 

the superiority of rationality" (Eisenstein 1988: 45). In 

this context, the use of expert scientific testimony in court 

cases serves the legal goal of framing issues in "factual" 

terms. The "expert witness" is "someone who, through 

special training, knowledge, or experience, is able to assist 

the legal system a) in determining what the facts are...and 

b)by offering opinion about what the facts might 

mean..."(Smith and Wynne 1988: 4). 

One might argue that often scientists cannot even agree on 

what constitutes fact. But the assumption in law is that 

even if scientists disagree among themselves, "the discipline 

of formal legal procedure will clarify factual matters into 

true or false" [ie. separate opinion or bias from "fact"] 

(Loevinger 1974: 29). Presumeably, this clarification can be 

achieved by the court through the elicitation of conflicting 



testimonies from the opposing sides, after which the court, 

through the process of deductive reasoning, determines which 

side has successfully presented the greatest "accumulation of 

truths" and thereby refuted the evidence presented by the 

opposition (Philips 1990: 3). This adversarial method in law 

of pitting one side against another is based on the premise 

that there can only be one "truth" and that all other 

conflicting realities must be shown to be wrong. Rather than 

search for a middle-ground or even multiple realities, the 

law omits all experiences or personal accounts that do not 

coincide with the court-determined truth (Moulton 1983: 156-

157) . 

The "equal treatment" versus "special treatment" debate that 

comprises "protection" cases is illustrative of the 

adversarial approach in law for determining one "truth" or 

reality. Women must decide whether they want to be treated 

"like men" (ie. be accorded the same rights as men), thereby 

disregarding fundamental differences between men and women 

(eg. the capacity to become pregnant), or whether they want 

special treatment ("special" indicating treatment different 

than that which men receive), which acknowledges women's 

unique capacity to become pregnant but can also, as we have 

seen, be used to further subordinate them (Finley 1989: 899). 
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In addition, the law places women in these "protection" cases 

in conflict with their own bodies, framed as issues of 

maternal rights (eg. right to choose and right to privacy) 

versus fetal rights (eg. the right to life and the right to 

be born healthy) (1989: 900). The corporations take the side 

of the fetus in instituting "fetal protection policies," 

placing women in the position of deciding between their jobs 

(and mandatory sterility) and their reproductivity. (In 

related cases of court-ordered caesarean, the fetus has 

actually been assigned legal representation against the 

mother (Bowes and Selgestad 1981)). In these situations, 

rather than finding a middle-ground that would benefit both 

mother and (potential) child, the court's demand for one 

"truth" or one "right" will result in a win-lose situation, 

and it is generally the woman who loses. 

Interrelated with this paradigm of opposition and conflict is 

the courts' determination of what, in fact, counts as 

"relevant" evidence. This has been referred to as the legal 

practice of "boundary setting" (Mossman 1991 [1987]: 296). 

The court defines what type of information is considered 

relevant to a case and this definition is critical both in 

determining what evidence is actually presented in the court 

and to the outcome of the final decision. These "boundaries" 

encompass not only the type of testimony, but also the legal 



precedent, that is introduced in a case. In the context of a 

court case, "questions which are inside the defined 

boundaries can be addressed, but those outside the boundaries 

are not 'legal' issues, however important they may be for 

'politics' or 'morals'..."(1991 [1987]: 296). Consequently, 

in protection cases, scientific evidence which conflicts with 

the court's determination of what is relevant may be excluded 

and the testimonies of individual women considered irrelevant 

to the final decision (the protection cases presented here 

were largely decided on the basis of evidence from "experts" 

and cases of precedent). 

The purpose of setting boundaries is presumably to "confer 

'neutrality' on the law" (ie. to omit political or social 

influences) (1991 [1987]: 296). Within the legal framework, 

personal opinion and anecdotal evidence are usually equated 

with bias and are seen as detracting from the "objectivity" 

of the legal process (Finley 1989: 897, 899). Consequently, 

the truth presented by "experts" will often be favored over 

the experienced reality of the layperson. In the context of 

"protection" cases, this means that the information about the 

impact of hazardous materials on fetal outcome is given more 

weight in the courts' final decisions than are the lives and 

intentions of individual women (eg. whether they practice 

birth control, whether they are "straight" or lesbian, 
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whether they would choose to carry the baby to term or elect 

to have an abortion, whether they or their partners are 

sterile and, consequently, not "at risk" in this particular 

context, etc.). 
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THE GENDERED NATURE OF LEGAL REASONING 
"Man is the reference, woman is the difference" -Emmanuelle 
de Lessups 

The law's demand for a prevailing "truth" and its ability to 

place limits on what that truth will comprise are a powerful 

means of maintaining the status quo, because they deny the 

existence of alternative realities (Mossman 1991[1987]: 297). 

This method of controlling the type of information that can 

be introduced into a court case has led many feminists to 

dismiss law altogether as a means of achieving social change 

and equality (Olsen 1989: 252). Law, like science, also has 

been defined by some feminist scholars as a patriarchal 

institution, "which is male-defined [and whose] language 

[and] process of reasoning are built on male conceptions of 

problems and of harms--and on male, or epistemologically 

'objective' and 'neutral,' methods of analysis" (Finley 1989: 

886). The prevailing preference in law for rationality, 

abstraction, and empirical evidence over individual 

experience is synonymous with the historical, legal 

privileging of men over women. 

There have been efforts, especially in the last twenty years, 

to challenge the positivist aspects of law, primarily by the 

Critical Legal Studies and Feminist Legal Studies movements 

started in the 1970s. Both of these movements have attempted 
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to expose the power relations behind the alleged "neutral" 

and "universal" concepts of law and to promote the importance 

of the diversity and complexity of social experiences. 

However, these approaches have remained largely theoretical, 

while in the courts the emphasis on abstraction and 

empiricism, and, ultimately, a single truth, continues to 

predominate (Bartlett & Kennedy 1991: 8-9; Schneider 1991 

[1986] : 320-324) . 

Eisenstein, too, has argued that the law is engendered, that 

it is "structured through the multiple oppositional layerings 

embedded in the dualism of man/woman' (Eisenstein 1988: 42; 

emphasis in original). Consequently, when the law addresses 

men and women together, its focus is on the difference 

between the sexes, rather than the similarities, and in each 

case the male is the standard against which women are 

measured. Eisenstein asserts that, in law, women are treated 

in four ways: "as a sex class, as different from men--

reproducers and gendered mothers; as the same as men, like 

men, and therefore not women; as absent but as a class 

different from men; and as absent but as a class the same as 

men" (1988: 55). 

The origin of gender bias in law is rooted in the origins of 

law itself. Law as it exists in the United States is an 
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institution created, defined and interpreted by white men, 

based on their understanding of the world and of people 

"other" than them (Finley 1989: 892). Since contemporary 

laws are based in part on the precedents of laws of a century 

ago, they maintain the gender bias of those earlier laws. 

And since 19th-century law was meant to apply only to men 

(women did not have the Constitutional rights accorded to men 

at that time), the use of male-gendered words was intentional 

and explicit (Stilwell 1983: 564). When women sought to be 

included under certain provisions of law, the Congress passed 

what became known as the Dictionary Act of 1871 which 

literally extended the definition of male-gendered terms to 

include women; however, according to one Congressman, this 

was done largely in order to "get rid of a great deal of 

verbosity" (in Stilwell 1983: 565). 

Busby speaks of the legal "register" (defined as a specific 

stratification within a language system) as one which defines 

"male as norm," and which devalues women or excludes them 

from consideration altogether. Busby has defined a number of 

grammatical features of the legal register that are used to 

"trivialize, exclude and devalue women and characteristics 

associated with women" and which characterize legal language 

as specifically "male-gendered." The most obvious is the 

generic use of male pronouns to refer to both men and women; 



the assumption in legal reasoning is that the "context is 

supposed to determine whether the referent is a male gender 

specific noun (marked) or a noun that includes men and women 

(unmarked)." According to Busby, use of the generic male 

pronoun "perpetuates and conceals male domination at all 

levels of conceptualization and language" (Busby 1989: 196). 

When the female pronoun is used in law, it is usually in 

cases dealing specifically with gender (eg. sex-

discrimination) , which are generally considered to be 

"women's issues." This, according to Finley, "reinforc[es] 

the understanding that 'man' is a genderless, standard 

creature" (Finley 1989: 888). Unlike the male pronoun, the 

female pronoun is always marked and never includes men in its 

reference. However, even "women's issues" are not based on 

women's definitions, but on "men's understanding of women, 

women's nature, women's capacities, and women's experiences-

women refracted through the male eye" (1989: 894). 

Indeed, the law seems to have a limited vocabulary for 

referring to women and "women's issues." Busby argues that 

the legal terminology used to refer specifically to women is 

largely based on sexual stereotypes and historical 

understandings of women's roles; among the terms Busby lists 

are "prostitute" and "wife" (Busby 1989: 200-204). However, 
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Busby fails to mention what would appear to be the principal 

female stereotype in law; that is, women as "mothers." In 

fact, a review of legal cases dealing specifically with 

"women's issues," would reveal that most, if not all, were 

related to women's roles as mothers (eg. surrogate 

motherhood, court-ordered cesareans, abortion rights, and 

fetal protection policies). 

The law's understanding of "women's nature" and its recurrent 

reduction of women to their maternal role has frequently led 

to the paternalistic treatment of women in the law. In 1961, 

the Supreme Court upheld Florida's exemption of women from 

compulsory jury duty, since "'woman [was] still regarded as 

the center of home and family life' [and should be] excused 

because of her 'special responsibilities'" (in Freedman 1983: 

921). And it was not until 1971 that the Supreme Court ruled 

that women could serve as well as men as executors of estates 

(1983: 922). 

Finally, two of the protectionist cases presented here are 

excellent illustrations of the attitudes that the courts have 

held historically, and continue to hold today, about women's 

"proper role" and women's [in]ability to make decisions about 

their own and potential offsprings' bodies. In the earliest 

of these cases, Muller v. Oregon, the Supreme Court upheld 
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restricted hours for women due to "woman's physical 

structure, and the functions she perforins in consequence 

thereof, [which] justify special legislation restricting or 

qualifying the conditions under which she should be permitted 

to toil" (Muller v. Oregon 1908: 420; emphasis mine). 

As recently as 1989, the courts have rendered decisions aimed 

at "protecting" women, primarily because of their presumed 

inability to protect themselves. In another of the cases 

presented here, International Union. UAW v. Johnson Controls. 

Inc.. the court argued that: 

"'More is at stake...than an individual woman's 

decision to weigh and accept risks from 

employment.' ...A female's decision to work in a 

high lead exposure job risks the intellectual and 

physical development of the baby she may 

carry...Since [women] have become a force in the 

workplace as well as in the home... it would not be 

improbable that a female employee might somehow 

rationally discount this clear risk in her hope and 

belief that her infant would not be adversely 

affected from lead exposure... 'the very-

womanhood. ..of the employee undermines... her 

capacity to perform a job satisfactorily'" 

(International Union. UAW v. Johnson Controls. Inc. 

1989: 897-898; emphasis mine). 
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The court in this case found in favor of the corporation's 

fetal protection policy, based on the assumption that if 

women were left to themselves they would choose their jobs 

over their (as yet unconceived) children. Implied in the 

wording of this decision was that women could not make 

rational decisions (how could the decision to put their 

infants at "clear risk" be rational?). What the court 

considered irrelevant in this case was the abundant testimony 

from "experts" arguing that men (and their potential 

offspring) were as much at risk from exposure to this 

particular hazard (ie. lead) as were women. 

Despite this type of treatment, conflicts that encompass 

issues of women's equal treatment (to men) continue to be 

litigated within the patriarchal institution of law, because 

a majority of people (women and men) believe that the legal 

system is a legitimate source for change. According to 

Rifkin, the power of law lies in its ability to "fram[e] 

issues as questions of law, claims of right, precedent and 

problems of constitutional interpretation...[which] divert[s] 

potential public consciousness from awareness of the deeper 

roots of expressed dissatisfaction and anger...[T]he paradigm 

of law which historically has been and continues to be the 

symbol of male authority is not only unchallenged but 



reinforced as a legitimate mechanism for resolving social 

conflict" (Rifkin 1980: 87). 
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THE POWER OF LEGAL LANGUAGE 

Language is one of the primary means by which we construct 

reality and it is through the gendered nature of legal 

language that the patriarchy of law is maintained. Legal 

authority is almost entirely based on language, both in the 

textual form of codified laws and written decisions and in 

spoken testimony (O'Barr (1982) refers to law as "a 

profession of words"). Finley's description of law as 

discourse gives an indication of the power of legal 

authority: 

"Law is...a form of discourse, and a system through 

which meanings are reflected and constructed and 

cultural practices organized. Law is a language of 

power, a particularly authoritative discourse. Law 

can pronounce definitively what something is or is 

not and how a situation or event is to be 

understood...[Legal language] reinforces certain 

world views...[L]aw has the power to silence 

alternative meanings--to suppress other stories" 

(Finley 1989: 888). 

Legal definitions often influence how people conceptualize 

and interpret certain issues; if law defines women as a 

subordinate, "special" class, then it is very likely that 

they will be treated that way, both in and out of legal 

settings. According to Eisenstein, law "articulates as well 



as reflects patriarchy; it is both real and ideal; it both 

constructs reality and mirrors it; it is both determined and 

determining" (Eisenstein 1984: 97). By this, she means that 

legal discourse is the manifestation of codified laws, but at 

the same time generates new meaning, primarily through 

judicial interpretation of the law. 

This becomes especially apparent when one considers law in 

its textual form, through which it takes on its own material 

identity (1984: 99). The transformation of law into textual 

form, as in court decisions, gives it a permanence or 

concreteness that continues to exist beyond its initial 

expression. This "freezing [of] ideas and information in 

words" is what maintains and legitimizes law as a 

"particularly authoritative discourse," because it becomes 

the basis for reappropriation or "traditionalization" of 

precedent and, consequently, reinforces the patriarchal 

hegemony of the law (Rifkin 1980: 84; Finley 1989:888). 

In fact, much of legal language (spoken and written), be it 

in trial settings or in the Supreme Court, is expressed as 

though it will eventually be read (ie. "addressed to the 

record"), with the assumption that it will be referred to in 

an appeals situation or serve as precedent in a related case 

(O'Barr 1982: 23). According to Finley, part of the power of 
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legal language is this reliance on precedent. By referring 

to what has already been stated (and written), "legal 

language tends to stabilize and reflect the status quo, 

rather than to reach for radical understandings" (Finley 

1989: 890). 
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THE CASE STUDIES 

This analysis centers on five court cases regarding fetal 

protection policies which span a period of nine years, from 

1982 to 1991. Three of the cases, in fact, involve the same 

litigation, but at different levels of federal jurisdiction. 

Central among the issues raised in these court cases is the 

constitutional rights of women and whether the possibility 

for harm to potential offspring justifies "special treatment" 

(ie. the infringement of those constitutional rights for the 

welfare of future generations). 

A number of factors must be considered within this analysis. 

First, to what degree are women at special risk to hazardous 

substances based on their sex (ie. their capacity to bear 

children)? Second, what role does scientific research have 

in maintaining biases in the availability of information 

about occupational hazards to men and women? Third, whose 

responsibility is it to ensure the safety of employee 

offspring, the industries' or the potential parents'? In 

addition to these factors, there is the question of what type 

of defense may be allowed the corporation in justifying its 

protection policies. 

To provide a clearer understanding of all these factors and 

their relevance to this analysis, I will address each one 
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separately. Then, I will show how these issues were 

approached in the five cases, and how sexist assumptions 

within both the scientific and legal communities are revealed 

in the language employed by the courts in their decisions, 

such as in the courts' continuous identification of women 

with their maternal, rather than their economic, role. In 

addition, I will illustrate how the courts sometimes 

reinterpret precedent and selectively choose from often 

conflicting testimony to justify their final decisions. 

Reproductive Hazards in the Workplace 

In the United States, there are currently more than 70,000 

toxic substances used in manufacturing industries and 

commerce, and 2,000 new substances are introduced every year. 

When Congress established the Occupational Safety and Health 

Act of 1970 (OSHA), it was designed "to assure...safe and 

healthful working conditions" for all workers. This goal was 

to be achieved "[b]y exploring ways to discover latent 

diseases, establishing causal connections between diseases 

and work...,and conducting other research relating to health 

problems..." (Hunt 1979: 8). Yet over the ensuing twenty-two 

years, safe exposure limits have been established for less 

than 400 of the known toxic substances (Hunt 1979; Bell 1980; 

BNA 1987) and permanent standards have been set for only 

three (DBCP, lead, and ethylene oxide) (OTA 1988: 9). OSHA, 



union, and industry officials alike consider many of the 

existing limits and standards to be out of date. Some of 

them have not been revised since they were set in 1970, at 

which time some were based on data gathered in the 1920s and 

1930s (Karrh 1980: 209; BNA 1987: 69-70). Very few 

occupational substances have been studied for their 

reproductive effects and for none of these substances is 

there a clear understanding of the effects on men's or 

women's reproductive functioning (Hunt 1979: 8; BNA 1987: 64; 

OTA 1988: 67). As summarized by the Office of Technology 

Assessment (OTA), "[w]hat is known about reproductive health 

hazards is far outweighed by what is unknown" (OTA 1988:3). 

It is interesting to note that the majority of studies 

carried out on reproductive hazards have been conducted 

outside of the United States, such as in Scandinavia, where 

they also keep large databases on occupational hazards (OTA 

1988: 68). Of the studies that have been conducted on 

reproductive hazards in the United States, many have been 

criticized for not being scientifically valid and for 

insufficient study population size, among other things (BNA 

1987: 65); nevertheless, the results of this often "invalid" 

research serves as the basis for justifying discriminatory 

employment practices. Another major criticism of scientific 

research on reproductive hazards is the extreme gender bias 
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involved in these studies. According to a report by the OTA 

task force, "research on reproductive health effects has 

focused on female-mediated developmental effects in human and 

animal populations and generally overlooked the possibility 

of male-mediated developmental effects" (OTA 1988: 18). 

Despite the problematic status of scientific research in the 

area of reproductive hazards, many industries (primarily 

traditional, male-dominated industries) are increasingly 

barring fertile women from certain worksite areas or refusing 

to hire them at all. Critics of this practice suggest that 

many companies implement fetal protection policies to cover 

up even greater health problems in the workplace, by focusing 

attention on fetal harm. According to Felker, "women are 

simply decoys in this ploy" (Felker 1982: 10). This 

accusation is justified to some extent, as evidence exists 

that many substances which can be harmful to the fetus 

through maternal exposure may also cause damage through 

paternal exposure. 

Workplace toxins can harm the "potential fetus" primarily 

through two processes: mutagenesis and teratogenesis. 

Substances that are considered mutagenic can cause 

alterations to the genetic structure of cells (eg. sperm and 

ova) and are largely thought to cause damage prior to 
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conception, resulting in chromosomal aberrations and 

spontaneous abortions among other outcomes. Quite a few 

researchers believe that if there is a "unique 

susceptibility" to toxic effects, then men may actually be at 

greater risk of causing harm to potential offspring, because 

of the location of their reproductive organs outside the body 

and the rapid metabolism involved in the production of sperm 

(Nothstein and Ayres 1981: 244-245; Stellman and Henifin 

1982: 127). 

Teratogenesis, on the other hand, directly affects the fetus, 

causing structural damage to developing limbs and organs. It 

is largely assumed that because this process occurs after 

conception that it operates, by definition, exclusively 

through maternal exposure (Furnish 1980: 121-122; OTA 1988: 

55-56). Hatch is critical of this assumption, stating that 

it based on the common assumption that "the mother is the 

sole route to the fetus once conception has occurred" and 

reflects "the lack of systematic research into the 

possibility that teratogenic effects...can occur through the 

father" (Hatch 1984: 169). 

Nevertheless, corporations limit their exclusive policies to 

fertile women, while ignoring the potential hazards that 

continue to threaten the health of male workers and their 



6 2  

offspring. Many of these policies are based on unexamined 

assumptions, rather than on "the basis of an actual 

examination of the biological effects of specific chemicals 

or conditions" (Bertin 1989: 291). In fact, the OTA report 

shows evidence of just this "unscientific behavior," in 

letters from a corporate medical director in which he stated 

that exposure limits (used to exclude fertile women) "were 

arrived at quite arbitrarily and really constitute an 

educated professional guess rather than anything that we 

could document on the basis of clinical or laboratory 

experience" (in OTA 1988: 255). These assumptions and 

"educated guesses" ignore the fact that a) many of the 

substances which have teratogenic properties are also 

mutagenic and carcinogenic (presenting danger to the workers 

themselves), and b) maternal exposure may actually result 

from intercourse between an unexposed woman and a partner who 

has been exposed (a number of studies have attributed the 

high rate of abnormal pregnancies in some women to their 

contact with husbands who were leadworkers) (OTA 1988: 70). 

The exclusion of women by many companies from working with 

vinyl chloride (used in making vinyl plastic) is just one 

example that indicates the continuing bias in the 

implementation of fetal protection policies, despite growing 

evidence that male exposure may be equally toxic to the 
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potential offspring. In the case of vinyl chloride, several 

companies have excluded women from jobs involving contact 

with the substance because it is a mutagen , despite the fact 

that mutagens effect men as well as women. In fact, cases of 

chromosomal aberrations to male workers' offspring, as well 

as high rates of stillbirths and miscarriages among wives of 

male workers exposed to vinyl chloride, are well documented 

(Wright 1979: 303-304). 

In another example, the Environmental Protection Agency 

proposed the exclusion of women from working with radiation, 

when their own report indicated that the risk for genetic 

mutation through male exposure was five times that of female 

exposure (Stellman and Henifin 1982: 135). 

Finally, corporations reveal their true concerns through 

their reluctance to change the workplace, rather than 

excluding workers, and betray the pervasive sexism that 

continues to exist in industry. Dr. Robert Clyne, the 

medical director for American Cynamid, stated that *[t]here's 

no practical, feasible level to protect the fetus primarily; 

we'd bankrupt American industry...The ideal is that the 

workplace has to be safe for everyone...[i]n the real world 

that's totally unachievable without emasculating the chemical 

industry" (in Terry 1981: 48; emphasis mine). 
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Sex Discrimination Legislation 

While a growing number of industries continue to discriminate 

against female employees, some women have sought legal 

recourse under the protection of Title VII, part of the Civil 

Rights Act of 1964. Title VII was originally intended to 

prohibit discrimination in employment against racial 

minorities, while the qualification of "sex" was added at the 

last moment; some suggest that this addition was, in fact, an 

attempt to defeat the entire bill (OTA 1988; Hamlet 1990; 

Hoff 1991) . 

In effect, Title VII prohibits employers from discriminating 

against employees on the basis of race, sex, religion, or 

national origin. Violations of Title VII fall into two 

categories: "disparate treatment" and "disparate impact." 

"Disparate treatment" occurs when an employer implements a 

policy which on its face discriminates against a class of 

employees (eg. "male applicants only"). There is only one 

acceptable defense against this violation, known as the "bona 

fide occupational qualification," a defense which may be used 

when the unique qualities of a particular sex, religion, or 

national origin (but never race) are "reasonably necessary to 

the normal operation of that particular business or 

enterprise" (in Hamlet 1990: 1112-1113). This defense was 
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upheld in one case in which the employer (a prison system) 

hired only male guards for a men's maximum security prison. 

The bona fide occupational qualification was intended by 

Congress to be an extremely narrow exception to 

discrimination, but the vagueness of its stipulations and its 

failure to adequately define "reasonably necessary" have 

contributed to the utilization of this defense in sometimes 

inappropriate circumstances. 

The second category of Title VII violation is "disparate 

impact." This occurs when an employer implements a 

purportedly neutral policy (eg. height and weight 

requirements) that nevertheless unfairly impacts on a 

protected class (most women tend to be shorter and lighter 

than most men). "Disparate impact" is not a violation 

originally specified in Title VII, but is a judicially 

created analysis, as is its corresponding acceptable defense-

-the "business necessity" defense (Hamlet 1990: 1114). 

The business necessity defense is a much broader exception to 

employer discrimination than is the bona fide occupational 

qualification; to qualify, an employer must meet only three 

tests. First, the employer's policy must be sufficiently 

compelling to override its discriminatory impact. Second, 

the policy must effectively carry out the purpose of the 
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business. Finally, there must be no acceptable alternatives 

that would be less burdensome to the protected class (OTA 

1988: 244). After the case of Wards Cove Packing Co. v. 

Antonio (1989), the burden of suggesting alternative, less 

discriminatory policies was placed on the plaintiff (ie. 

employee), whose "limited funds and limited access to 

employer information" makes this burden virtually impossible 

to overcome (Hamlet 1990: 1116-1117). 

The courts have used this judicially created defense in some 

of the fetal protection cases, by analyzing the protection 

policies as neutral policies having a disparate impact on 

women, primarily as a means of giving businesses more lines 

of defense. Part of the reason this defense has been 

successfully applied is that its definition (it must 

"effectively carry out the purpose of the business") is very 

similar to that of the bona fide occupational qualification 

(which must be "reasonably necessary to the normal operation 

of that particular business or enterprise"). This has been a 

major source of criticism and contention in and out of the 

courts, and has been responsible for the lack of consensus 

among court justices in these cases. 

Even after the passage of the Civil Rights Act, which opened 

many doors previously closed to women, the courts continued 
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to uphold policies that discriminated against women on the 

basis of pregnancy, basing their rulings on the argument 

that pregnancy-based discrimination did not constitute sex-

discrimination, since non-pregnant persons included members 

of both sexes (BNA 1987: 10; Hamlet 1990: 1118). 

Congress quickly expressed its disapproval of the courts' 

findings by passing an amendment to Title VII, known as the 

Pregnancy Discrimination Act (1978). Basically, the 

Pregnancy Discrimination Act extended the definition "because 

of sex" in Title VII to include "because of or on the basis 

of pregnancy, childbirth, or related medical conditions" and 

prohibited employer discrimination on the basis of any of 

those conditions (Hamlet 1990: 1119). While the potential to 

become pregnant was not explicitly addressed in the Act, 

legislative records indicate that it was intended 

nevertheless, as the amendment was passed in spite of 

protests that such a bill would prevent employers from 

excluding certain women from potentially hazardous work 

situations (Jason 1990: 465; Riffaud 1990: 847). 

Finally, the Equal Employment Opportunity Commission (EEOC), 

which was created to enforce Title VII, drafted proposed 

guidelines in 1980 concerning exclusionary policies that were 

being enforced in a number of chemical industries at that 
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time. It presented a list of determinations for companies to 

consider before implementing policies that excluded just 

women. Among them were the following: 

* the company should determine the specific nature 

of the toxin or other hazard when considering 

exclusionary policies 

* the company should gather scientific evidence 

relating to the existence or non-existence of a 

substantial risk of fetal or reproductive harm 

through exposure of female and male employees, 

including information from the OSHA, NIOSH 

(National Institute for Occupational Safety and 

Health), and the EPA (Environmental Protection 

Agency) 

* the company should gather evidence regarding the 

time period during which exposure to the toxin 

will cause harm (eg. prior to conception or during 

third trimester of pregnancy) 

* the company should determine the effectiveness of 

its policy in protecting all employees and their 

offspring (BNA 1988: 6616). 

These 1980 EEOC guidelines were withdrawn following heavy 

criticism from the Chamber of Commerce, the Chemical 
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Manufacturers Association, and other business groups, who 

argued that their protection policies were not discriminatory 

because they were based on scientific and medical information 

(Maschke 1989: 58-59). When the EEOC reissued its guidelines 

in 1988, they were considerably more restrained in their 

recommendations. Whereas the 1980 guidelines had stated that 

exclusionary policies were "per se violations of Title VII" 

(Maschke 1989: 58), the new guidelines suggested that such a 

policy was discriminatory "unless that policy can be 

justified by reputable, objective evidence of an essentially 

scientific nature" (BNA 1988: 6613). This exception was 

quoted verbatim from Haves v. Shelby Memorial Hospital 

(1984), in which the "business necessity" defense was 

applied, and gives an indication of the power of the courts 

to "determine reality" and define policy, even for an agency 

expressly created to police the courts' interpretation of 

constitutional law. 

In the cases that follow, the exclusion of fertile women from 

hazardous work areas was argued on the basis of the Title VII 

legislation. Because of the ambiguities in and similarities 

between the definitions of the "bona fide occupational 

qualification" defense and business necessity defense, the 

courts in most of these cases upheld the companies' policies 

by allowing them to use a business necessity defense, in 
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effect denying that the policies were cases of outright sex 

discrimination. In addition, each of the courts applying the 

disparate impact analysis expanded the corresponding business 

necessity defense, allowing industries to defend their 

policies through questionable business requirements. 

These courts not only applied the incorrect analysis to fetal 

protection policies (based on the Pregnancy Discrimination 

Act, these are cases of sex discrimination and, hence, 

disparate treatment), but their interpretations and 

expansions of both the bona fide occupational qualification 

defense and the business necessity defense essentially negate 

Congress' intent to protect female employees from 

discrimination through Title VII and the Pregnancy 

Discrimination Act. 

Wright v. Olin Corp. (1982) 

Wright v. Olin Corp. (1982) was the first fetal protection 

policy case to come before a federal court, the U.S. Court of 

Appeals, Fourth Circuit. Olin Corp., a chemical company, had 

instituted a "female employment and fetal vulnerability" 

program, which classified jobs into three categories: 

"Restricted" jobs were defined as those which might "require 

contact with and exposure to known or suspected abortifacient 

or teratogenic agents," and excluded all women ages five to 
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sixty-three, unless Olin Corp.'s doctors confirmed a woman's 

sterility. "Controlled" jobs required limited contact with 

hazardous substances; non-pregnant women could work in these 

jobs only after signing a waiver acknowledging risk (in 

contrast, Olin only orally warned its male employees of risk 

and required no waivers). Both the "restricted" and 

"controlled" classifications applied not only to any job that 

required contact with hazardous substances, but also to any 

job in a line of promotion that might eventually lead to one 

of the classified jobs. As the federal appellate court 

pointed out, this resulted in the exclusion of women from 

five of the eleven lines of progression. The final 

classification, "unrestricted" jobs, was open to all women 

(Wright v. Olin Corp. 1982: 1182). 

A number of problems with this policy become immediately 

apparent. The most disturbing element was the company's 

exclusive focus on the abortifacient and teratogenic 

properties of hazardous substances (in this case lead), which 

(to date) seem only to have an effect on the fetus through 

maternal exposure. What was not considered in the company's 

policy is that lead is known to have mutagenic as well as 

teratogenic effects, which can operate through paternal as 

well as maternal exposure, as established by epidemiological 

studies (Hunt 1979; OTA 1988; Hamlet 1990). Just as 
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disturbing as Olin Corp.'s omission of mutagenic hazards from 

its policy was its exclusion of all women ages five to sixty-

three from hazardous work areas. It can only be assumed that 

the first number was a typographical error in Olin's policy. 

On the other hand, the upper age limit was extremely over-

inclusive, since fewer than .02% of all women over the age of 

forty-five give birth each year (OTA 1988: 250). 

The district court which first heard the Wright v. Olin case 

prior to its appeal had determined that Olin's "fetal 

vulnerability" policy was justified on the basis of "sound 

medical evidence" presented in the testimony of three Olin 

employees: 1) the Corporate Director of Health Affairs, who 

did not even participate in the studies leading to the policy 

and could not cite relevant articles supporting his 

conclusions; 2) the Director of Safety Loss Prevention (not a 

medically trained person); and 3) the Group Medical Director, 

who had not been consulted prior to or during policy 

implementation, but agreed with the "basic policy." None of 

the witnesses were classified by the court as expert 

witnesses (Wright v. Olin Corp. 1982: 1182). 

Based on the unsubstantiated evidence presented by these 

three men, the district court concluded that the policy was 

instituted for "sound medical and humane reasons" and 
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therefore did not discriminate against women in violation of 

Title VII. This finding was an erroneous interpretation of 

Title VII, since it is the outcome of, and not the motivation 

for, employer policies that determines whether they are 

violations of Title VII. Not surprisingly, the district 

court's decision was appealed by the plaintiffs (ie. the 

employee, Theresa Wright, and her representatives) (1982: 

1182-1183) . 

Central to the decision of the appellate court was the 

consideration of the appropriate analysis of Olin's policy; 

that is, whether to treat it as a case of disparate treatment 

or disparate impact. At no point did the appellate court 

question the validity of the scientific evidence which had 

formed the basis for the district court's decision; in fact, 

the appellate court's only criticism of the district court 

was in its choice of points of law in deciding the case. The 

appellate court conceded that the case before it was 

difficult because it did not fit with "absolute precision" 

into either a disparate treatment or disparate impact 

analysis. 

However, the court came to the conclusion that the disparate 

impact analysis (with its simpler business necessity defense) 

was applicable to this case, based on the precedent set by 
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the district court. In discarding the disparate treatment 

analysis and its more stringent bona fide occupational 

qualification defense, the appellate court limited its 

examination of the applicable defenses to the district 

court's earlier analysis, which was based only on whether 

Olin Corp. had had a covert intention to discriminate (ie. 

whether their claim to be excluding female employees for 

legitimate business purposes was actually an attempt to 

conceal the fact that they were treating the employees 

differently because of their sex). 

Both the district and appellate courts agreed that Olin's 

protection policy was not a case of covert discrimination; 

but rather than engaging in further assessment of the policy 

under the disparate treatment framework (that is, as a case 

of overt sex discrimination), the appellate court dismissed 

this alternative out-of-hand and concluded that the 

application of the disparate impact analysis/business 

necessity defense was appropriate. In the court's own 

footnote to its decision, it further justified its dismissal 

of the disparate treatment/bona fide occupational 

qualification analysis on the basis that "[this] theory of 

claim and defense...properly applied...would prevent the 

employer from asserting a justification defense which under 

developed Title VII doctrine it is entitled to present" 
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(1982: 1183-1185; emphasis mine). Not'only was this a 

glaring manipulation of the law to benefit business 

interests, it was an intentional misinterpretation of Title 

VII doctrine, which would classify Olin's "fetal 

vulnerability" policy as a case of disparate treatment, 

allowing only the bona fide occupational qualification 

defense, which the defendants could not have met. 

The appellate court's application of the disparate 

impact/business necessity analysis required that Olin's 

policy be considered a neutral business practice that just 

happened to have a greater impact on women than men. The 

court stated that while the neutrality of Olin's policy 

"might be subject to logical dispute, the dispute would 

involve mere semantic quibbling having no relevance to the 

underlying substantive principle[s]" involved in selecting 

the appropriate analytical framework (1982: 1186; emphasis 

mine). The court effectively dismissed extant (and 

longstanding) definitions of Title VII doctrine and imposed 

its own meanings. The court also intentionally misread 

Olin's policy as being "gender neutral" in order to further 

justify its selection of the disparate impact analysis. The 

court stated that it was "exactly the situation here, where a 

policy, though literally expressed in gender-neutral terms, 

has as its obvious... consequence the imposing upon women 
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workers of a 'substantial burden that men need not suffer'" 

(1982: 1186). But this was not "exactly the situation here," 

since even the title of Olin's policy, "female employment and 

fetal vulnerability," was directed solely toward female 

employees and their potential offspring. 

The concluding portion of the appellate court's decision 

focused on the requirements for meeting a business necessity 

defense. Earlier interpretations had stated that such a 

defense was acceptable when there was "an overriding 

legitimate business purpose such that the practice is 

necessary to the safe and effective operation of the 

business" (cited in Wright v. Olin Corp. 1982: 1188). Legal 

precedent had established that safety precautions could be 

extended to include customers and "business invitees," as 

well as the employees themselves. Because potential unborn 

fetuses could not logically fit into the category of 

"customer," the appellate court created a "special category" 

to include "unborn children" within the classification of 

"business invitees and licensees." "Certainly" stated the 

court, "the safety of unborn children of workers would seem 

no less a matter of legitimate business concern than the 

safety of the traditional business licensee or invitee upon 

an employer's premises" (1982: 1189). The court's placement 

of unborn children into a category akin to "business invitee" 
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effectively accorded the fetus with the rights of a "person," 

although nowhere else in legal history has "personhood" 

included the unborn (eg. Fourteenth Amendment, Roe v. Wade 

(Rice 1983: 354-355)). 

This action by the Wright court brings up a problematic issue 

that continually reasserts itself in this and the succeeding 

cases, which is the courts' interchangeable use of the terms 

"potential offspring," "fetus" and "unborn child," and their 

equation of all these terms with a woman's fertility (ie. her 

capacity to become pregnant). While it is true that the 

Supreme Court, in Roe v. Wade (1973), upheld a state's right 

to assert its interest in safeguarding the health of a fetus, 

this was limited to the last trimester of a pregnancy, when a 

fetus is considered viable and able to live outside the 

mother's womb (Bowes & Selgestad 1981: 212). However, the 

policies addressed in the fetal protection cases here were 

aimed not only at pregnant women, but at women who were 

fertile as well. It is no accident that both the industries 

involved in these cases, as well as the courts deciding them, 

used the terms "unborn children" and "fetus" when discussing 

what were essentially as yet unconceived children. This 

semantic manipulation was nothing less than "an 

invention...convert[ing] women's childbearing capacity into 

an imaginary permanent state of pregnancy... one which enables 
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industry [and the courts] to treat all women of childbearing 

age as though they were always pregnant" (Stellman & Henifin 

1982: 121) . 

The Wright court's creation of a special category of 

"licensees and invitees" to include unborn children, entitled 

to "special protection," is an alarming parallel to the 

Muller court's special protection of women by deeming them 

"a class by [themselves]." Both the Muller court and the 

appellate court 'in the Wright v. 01in case used strikingly 

similar language in their justifications for upholding 

policies that treated women as a special class (or, in 

Wright. as the "carriers" of a "special category"). In 

Muller v. Oregon, which upheld the limitation of women's 

working hours, the court argued that "legislation designed 

for [women's] protection may be sustained, even when like 

legislation...could not be sustained" for men. The Muller 

court came to this conclusion on the basis of woman's 

physical structure and the "proper discharge of her maternal 

functions—having in view not merely her own health, but the 

well-being of the race" (Muller v. Oregon 1908: 422). The 

Wright court similarly held that policies which would "impose 

otherwise impermissable restrictions" could be instituted, if 

those restrictions were "reasonably required to protect the 
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health of unborn children of women workers against hazards of 

the workplace" (Wricrht v. Olin Corp. 1982: 1189). 

Having established that a business necessity defense could be 

applied in this type of case, and that it could be extended 

to include "unborn children," the court outlined the 

scientific evidence required to defend a fetal protection 

policy as a business necessity. First, the employer would be 

required to prove that "significant risks of harm to unborn 

children" could only result from the exposure of female, but 

not male, workers. Second, the significance of the risk 

"must be established by independent, objective evidence." 

Finally, it was not necessary to show a general consensus 

within the scientific community, only that it "suffice[d] to 

show that...there [was] so considerable a body of opinion 

that significant risk exists, and that it [was] substantially 

confined to women workers, that an informed employer could 

not responsibly fail to act on the assumption that this 

opinion might be the accurate one" (Wright v. Olin Corn. 

1982: 1190-1191). This last qualification is especially 

problematic, because it not only operates on the information 

provided by scientific research that is already extremely 

gender biased, but it also essentially gives the courts 

permission to pick and choose from the available "body of 

opinion" in order to justify their conclusions. 
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Despite its rather extensive discussion of the need for 

objective, scientific evidence, the court determined that 

Olin Corporation had successfully defended its "fetal 

vulnerability" policy, basing its decision on the testimony 

of three Olin employees and on the selective use of a 

"considerable body of scientific data and studies," which 

excluded existing information regarding "significant risks of 

harm to unborn children" resulting from paternal exposure. 

Haves v. Shelby Memorial Hospital (1984) 

Haves v. Shelby Memorial Hospital (1984) was a slightly 

different type of case, in that it dealt with a woman's 

actual pregnancy; but it helped to further established the 

use of the business necessity defense in cases of "fetal 

protection." This case was not based on an established fetal 

protection policy, but was an instance in which a female x-

ray technician was fired after her employer, the hospital, 

learned of her pregnancy. The court's first impression of 

the case was that it was a straightforward case of disparate 

treatment since, under the Pregnancy Discrimination Act, 

"discrimination on the basis of pregnancy is discrimination 

on the basis of sex" (Haves v. Shelby Memorial Hospital 1984: 

1547). However, "to ensure complete fairness to the 

Hospital" the court decided it would analyze the case using 

the disparate impact/business necessity theory as well. 
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The court established that a policy which applied only to 

women or pregnant women was facially discriminatory, and 

therefore could only be analyzed under a disparate 

treatment/bona fide occupational qualification defense. 

However, the court allowed that a presumption of disparate 

treatment (eg. sex discrimination) could be rebutted "if the 

employer [could] show that although its policy applies only 

to women, the policy is neutral in the sense that it 

effectively and equally protects the offspring of all 

employees" (1984: 1548; emphasis mine). Yet, nowhere in 

Title VII did Congress allude to the possibility of rebutting 

or amending the bona fide occupational qualification, once it 

was established as the appropriate defense; however, the 

Hayes court did just that. 

In addition, the court expanded the traditional definition of 

the business necessity defense (which required that a 

business policy be related to job performance) to cover fetal 

protection policies, if the employer had a "genuine desire to 

promote the health of employee offspring, [and was not 

motivated by] self-interest" (1984: 1553). Yet Title VII 

doctrine expressly states that an employer's motive is 

irrelevant in determining whether its policy is defensible; 

the focus of Title VII doctrine is on the consequences of 

employment practices, and business necessity defense must 
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prove that the policy is "manifestly related to job 

performance" (Jason 1990: 460). 

Considering the considerable lack of valid research in the 

area of reproductive hazards, it would still seem that a 

rebuttal of disparate treatment (by showing that a policy 

equally and effectively protected the offspring of all 

employees) would prove extremely difficult. In Haves v. 

Shelby Memorial Hospital, this was not the case. Reiterating 

the decision of Wright v. Olin Corp., the Haves court 

determined that the employer "must [only] produce objective 

evidence of an essentially scientific nature [of risk of harm 

to the fetus] supported by the opinion evidence of qualified 

experts in the relevant scientific fields," although a 

general consensus was not required. 

However, if the employer successfully showed risk of harm 

existed for the fetus from maternal exposure, it was then 

expected to "prove that the hazard does not also apply to the 

offspring of male employees" (Haves v. Shelby Memorial 

Hospital 1984: 1548; emphasis mine). The court recognized 

that gender bias continued to exist in the area of scientific 

research on reproductive hazards, yet its decision only 

reinforced this bias rather than attempting to redress it. 

While the Hayes court required an employer to prove that a 
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hazardous substance posed a risk to the offspring of female, 

but not male, employees in order to defend its policy, it 

also allowed that "[i]n those instances in which scientific 

evidence points to a hazard to women, but no scientific 

evidence exists regarding men, an employer may be allowed to 

adopt a suitable policy aimed only at women" (1984: 1549; 

emphasis mine). This decision presented a dangerous 

potential for employer abuse, especially considering that 

most of the research on the risks of hazardous workplace 

substances to reproduction is conducted by the industries 

themselves; the court's decision effectively removed all 

motivation for the industries to increase research on the 

effects of exposure to hazardous materials on the offspring 

of male employees (OTA 1989: 37). 

In this particular case, the court decided in favor of the 

employee, but only because the hospital did not successfully 

present either a bona fide occupational qualification or 

business necessity defense. This was largely because the 

hospital had had no existing fetal protection policy (that 

is, no established standards for protecting employee 

offspring), which indicated to the court that the hospital's 

actions were not entirely prompted out of concern for the 

health of their employees and the employees' offspring. 

However, the decision in Haves v. Shelby Memorial Hospital 
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further established the precedent set by Wright v. Olin 

Corp.. by defining fetal protection policies as gender-

neutral cases of disparate impact, defendable by a business 

necessity defense and the "genuine desire to promote the 

health of employee offspring" (Haves v. Shelby Memorial 

Hospital 1984: 1553). 

International Union. UAW v. Johnson Controls. Inc. (1988) 

International Union. UAW v. Johnson Controls. Inc. (1988, 

1989, 1991) has been the most heavily contested fetal 

protection policy case to date, having gone through three 

levels of the federal court system including the U.S. Supreme 

Court. Prior to reaching the Supreme Court, this case was 

argued in the U.S. District Court-Wisconsin (1988) and in the 

U.S. Court of Appeals, 7th Circuit (1989). The decisions in 

both of these earlier cases represent an abuse of legal 

authority, through the manipulation of Congressional 

legislation and the selective use of scientific evidence. 

Both of the courts also displayed a paternalistic attitude 

toward women, all of whom they considered to be "potentially 

pregnant" unless medically proven otherwise (International 

Union. UAW v. Johnson Controls. Inc. 1988: 310). 
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The Johnson case was first brought before the U.S. District 

Court by the International Union, United Automobile, 

Aerospace and Agricultural Implement Workers of America 

(UAW), on behalf of union employees affected by the fetal 

protection policy established in Johnson Controls' battery 

manufacturing plant. The Union alleged that the policy 

discriminated against both women and men, excluding women 

from working in hazardous areas while continuing to expose 

male workers to those same hazards. Johnson Controls' policy 

excluded women capable of bearing children from working in 

areas in which high blood lead levels had been recorded (part 

of battery manufacturing requires employee exposure to lead, 

an extremely toxic substance). 

The policy also excluded fertile women from positions in 

lines of promotion that might lead to a high-risk position. 

All female employees were presumed capable of bearing 

children unless medically proven to the contrary. Only those 

women whose inability to bear children had been medically 

documented were permitted to work in the hazardous areas. 

However, the company emphatically stated that the policy was 

in no way intended to encourage women to have themselves 

sterilized in order to keep their jobs, illustrating either 

their ignorance of or disregard for the fact that, for many 



women, employment is a necessity and not a choice (Jason 

1990: 473-474). 
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The central issue to this case was whether "risk of harm to 

the fetus from lead exposure...[was] substantially confined 

to the offspring of females, rather than male employees" 

(International Union. UAW v. Johnson Controls. Inc. 1988: 

310), and whether this risk justified the exclusion of female 

employees from certain types of employment. The court heard 

the testimony of nine expert witnesses, all of whom worked in 

fields related to the issue of occupational hazards, on the 

effects of parental lead exposure on the unborn child. (It 

is interesting to note that, in its decision, the court 

referred to those witnesses with medical degrees by their 

professional title ("Dr."), while those witnesses who were 

doctors of philosophy were cited without title). Throughout 

the experts' testimony, it was frequently unclear whether the 

use of the terms "unborn child" and "offspring" was intended 

to refer to an existing fetus or to a potential conception. 

In response to the issue of parental exposure, Dr. Anthony 

Scialli, director of the Reproductive Toxicology Center, 

stated that he was "aware of no studies which show that male 

blood lead levels results in any abnormality of offspring, 

and further that lead does not cause any change in the sperm 



that would be transmitted to offspring and result in 

abnormality in the offspring." Paul Hammon, a professor of 

environmental health, also stated that he was "unaware of any 

human studies which conclude[d] that blood lead levels...in 

the adult male [would] cause any demonstrable effect on the 

development of the fetus." And Dr. J. Julian Chisolm, 

pediatrician and director of the Lead Program at the JFK 

Institute, stated that "there is no medical evidence that 

lead exposure to the adult, male or female, has any adverse 

effect on the offspring. Rather, the available medical 

evidence establishes that it is exposure directly to the 

fetus through the pregnant woman, which causes harm to the 

offspring" (1988: 311; emphasis mine). Yet epidemiological 

studies done ten years prior to the Johnson case had 

presented strong evidence of the damaging impact of male 

employees' exposure to lead on sperm and on the developing 

fetus, through both chromosomal damage and damage to the 

fetus via contact with the unexposed mother (Hunt 1979: 155-

175; Williams 1980: 657; OTA 1988: 69-70). 

Three of the expert witnesses recognized these 

epidemiological studies in their testimonies. Seymore 

Legator, a professor of environmental toxicology, asserted 

that lead posed a threat to both men and women. He further 

stated that while the effects of lead on men's reproduction 



were still largely unknown, "lead probably causes a genetic 

lesion [ie. mutagenesis] during spermatogenesis." Kelly Ann 

Brix, an assistant professor of occupational medicine, also 

concluded that there was "a clear effect of lead upon the 

male reproductive tract in mammals [including humans]." Dr. 

Michael Silverstein, physician in the Health and Safety 

Department of the United Auto Workers, supported the 

statements made by Legator and Brix in his testimony, 

indicating that abnormal sperm, resulting from exposure to 

lead, "could carry damaged genetic material which could 

result in damaged offspring" (International Union. UAW v. 

Johnson Controls. Inc. 1988: 311-312). 

While all of the expert witnesses agreed that risk of fetal 

harm through maternal exposure did exist, there was little 

agreement on the degree or the time of exposure which caused 

the greatest potential for damage to the developing fetus. 

Scientists generally have been at a loss to explain the means 

by which toxins are transported from the mother to the fetus; 

most of their information comes from measuring the levels of 

toxin in the fetal blood and tissue. In the testimonies of 

two of the expert witnesses in the Johnson case, the period 

of fetal development in which lead exposure posed the most 

danger was a major issue of contention. Dr. Charles 

Fishburn, a physician and professor of occupational medicine 
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and medical consultant to Johnson Controls, stated that lead 

posed the most serious risk to the central nervous system, 

one of the first systems to develop. Consequently, maternal 

exposure to lead early in the pregnancy caused the most 

serious and permanent damage to the developing fetus, 

justifying the exclusion of fertile as well as already 

pregnant women from hazardous work areas. In contrast, Dr. 

Chisolm indicated that lead appeared to be most toxic to the 

developing fetus during the final trimester of pregnancy, the 

period of the most rapid development for the central nervous 

system, which would seem to allow for the removal of a 

pregnant worker before exposure could cause any damage (1988: 

311-312). 

The court recognized the disagreement among the expert 

witnesses, but reiterated the decision in Wricrht. whereby "it 

is not necessary to prove the existence of a general 

consensus...within the scientific community" (Wright v. Olin 

Corp. 1982: 1190). The court determined that the evidence 

presented demonstrated "a considerable body of opinion" that 

lead was hazardous to the fetus through maternal, but not 

paternal exposure. This conclusion was based largely on the 

selected testimony of some of the witnesses who were simply 

unaware of existing evidence that lead posed a hazard through 

paternal exposure. 
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On the other hand, the testimony of those witnesses pointing 

to just such epidemiological evidence was discarded by the 

court. Stated the court, "This dispute [among the experts] 

is not outcome determinative"; in effect, the court was 

saying that since it had enough evidence pointing to fetal 

harm caused by maternal exposure, it did not need to 

recognize the possibility of fetal harm from paternal 

exposure. In fact, further on in the decision, the court 

concluded that "exposure exists only for pregnant women. Men 

simply cannot expose a fetus to lead in the same way women 

can"(1988: 316). The court's blatant disregard for the 

potential for a different, but possibly just as harmful, 

impact on fetal development as a result of paternal exposure 

(eg. chromosomal abnormalities), is indicative of the 

continuing, and unreflective, sexism that pervades the court 

system. 

Because the employer had successfully "proven" to the court 

that fetal risk was "substantially confined" to maternal 

exposure, the court followed the precedent set by the Haves 

decision in determining that Johnson Controls' policy was 

facially neutral (ie. was not intended to discriminate 

against women on the basis of sex, but simply had a disparate 

impact on women) "in the sense that it effectively and 
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equally protect[ed] the offspring of all employees." 

Therefore, Johnson Controls was entitled to the business 

necessity defense. 

At the same time that the court determined that Johnson 

Controls was entitled to the business necessity defense, it 

also recognized (as had the Haves court) that fetal 

protection "[did] not in a strict sense have anything to do 

with job performance." Rather than refuting the Haves 

precedent (which allowed the business necessity defense if 

the defendant showed a "genuine desire to promote the health 

of employee offspring"), the court followed suit by expanding 

the business necessity defense even further to include fetal 

protection policies, stating that "[t]here is a business 

necessity to protect fetuses" (International Onion. HAW v. 

Johnson Controls. Inc. 1988: 316). (In a footnote to its own 

decision, the court acknowledged that an employee's job 

performance would not be affected by pregnancy--an original 

requirement of the business necessity defense--thereby 

contradicting its own application of the defense). 

The business necessity of protecting fetuses arose, according 

to the court, out of a "concern for society and future 

generations." The court determined that "the fetus deserves 

special protection from lead" as provided by the company 
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policy in a way women could not provide, since they didn't 

"always [know] when they were going to become pregnant" 

(1988: 316). If they did, such a policy would not be 

necessary. 

The decision of the court was based on a number of 

assumptions. First, the court assumed that women don't plan 

their pregnancies, overlooking the likelihood that most 

sexually active women probably practice some form of birth 

control. While it is true that unplanned pregnancies do 

occur, the court came to its conclusion without any 

information about the rate of unplanned pregnancies among the 

women impacted by Johnson Controls' policy (or among 

"similarly situated" women) and whether the rates changed 

depending on the age of the women. Second, by inferring that 

women would become pregnant (they just didn't know when), the 

court made the assumption that all of the female employees at 

Johnson Controls were practicing heterosexuals, ignoring the 

possibility of alternative "lifestyles" which would make 

pregnancy unlikely. Finally, the determination that "the 

fetus" deserved special protection presumed that once 

pregnant, a woman would chose to carry the pregnancy to term, 

and, in effect, defined a potential fetus as an existing 

entity deserving of the court's (and industries') attention 

and protection. 
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Paralleling the decision made in Muller v. Oregon eighty 

years earlier, the court stated that *[s]ociety has an 

interest in protecting fetal safety." The court also stated 

as fact what scientists up to that point had been unable to, 

in addition to sustaining the common sexist myth that all 

women are "perpetually pregnant" (in Finley 1985: 16/9). As 

determined by the court, "[l]ead poses a substantial risk of 

harm to the fetus [and] [t]his risk is born only by women who 

are pregnant or will become pregnant." The court found for 

the defendant, Johnson Controls, indicating that the company 

had successfully shown to the court that risk of fetal harm 

was limited to maternal exposure, while the plaintiffs could 

provide no alternative to the existing policy which would 

have a lesser impact on women while still protecting "future 

generations" (International Union. UAW v. Johnson Controls. 

Inc. 1988: 317). 

International Union. UAW v. Johnson Controls. Inc. (1989) 

Following the District Court's decision, Johnson Controls 

employees and their union representatives immediately took 

their case to the United States Court of Appeals, 7th 

Circuit, which affirmed the decision of the lower court. 
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The appellate court devoted the first four pages of its 

decision to describing the efforts by Johnson Controls, Inc. 

toward improving industrial safety in its plants. The 

battery division of Johnson Controls (the site of the 

discriminatory policy) was created in 1978 following the 

purchase of Globe Union, Inc. Globe Union had instituted a 

fetal protection policy the year prior to its purchase, which 

"stopped short of excluding women capable of bearing children 

from lead exposure." Instead, the company advised women of 

the risks posed by lead exposure and recommended that they 

transfer if they planned on having children. Four years 

after purchasing Globe Union, Johnson Controls determined (on 

the basis of scientific research) that it was "medically 

necessary to bar women from working in high lead exposure 

positions" (International Union. UAW v. Johnson Controls, 

Inc. 1989: 875-876). 

Johnson Controls implemented the more restrictive policy when 

it determined that the "voluntary" policy was not effective, 

since at least six female employees in high lead exposure 

positions had become pregnant over a four-year period. 

However, only one of the babies born to these women was found 

to have elevated blood lead levels. When Dr. Fishburn was 

asked whether the child's subsequent hyperactivity could have 

been caused by the mother's exposure to lead in the 
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workplace, his response was that it "could very well and 

probably was due" to the mother's exposure. This type of 

unobjective (the doctor was employed by the defendant), 

unsubstantiated statement prevailed throughout the doctor's 

testimony, when he was asked to further justify Johnson 

Controls' exclusionary policy, Dr. Fishburn noted that a 

number of industries (eg. General Motors, Dow Chemical, Ford 

Motor Company) had similar restrictive policies and that, 

moreover, "[he] was never taught to place a reproductive 

female in the average work exposure of lead. And 

furthermore, before the 60's...no women were working in lead 

exposures" (1989: 879; emphasis mine). One hardly needs 

mention that women's absence from such positions prior to the 

1960s did not result from "neutral" protective policies, but 

from the combined effect of fewer women in the workforce and 

blatant sexist employment practices within these particular 

industries. 

Following its review of Johnson Controls' safety efforts and 

the testimony of medical experts (the court almost 

exclusively cited the testimony of Dr. Fishburn, a Johnson 

Controls employee, throughout its decision), the appellate 

court turned its attention to the issue of the proper Title 

VII analysis. After summarizing the Wright and Haves courts' 

applications of the disparate impact/business necessity 
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defense framework to fetal protection policies, as well as 

the EEOC's 1988 "Policy Statement on Reproductive and Fetal 

Hazards Under Title VII" (which, in effect, recapitulated the 

aforementioned courts' decisions), the appellate court agreed 

that the disparate impact/business necessity defense was the 

appropriate one since it "balance[d] the interests of the 

employer, the employee and the unborn child in a manner 

consistent with Title VII" (1989: 886)'. However, this is 

hardly a justification for applying a disparate impact, 

rather than a disparate treatment analysis, since this was an 

obvious case of discrimination on the basis of sex (under the 

Pregnancy Discrimination Act), regardless of the company's 

motives or considerations, and should only have been 

defensible by a bona fide occupational qualification. 

The court accorded the "unborn child" (unconceived child?) 

the same weight as the employer and (female) employee in its 

consideration of a successful business necessity defense, 

contradicting prior federal and Supreme Court decisions [eg. 

Roe v. Wadel (Rice 1983: 347-350). In addition, the courts 

consideration of the employer's interests in this 

determination also contradicted Title VII, which is concerned 

with the effects of, rather than the motivations behind, 

employer policies and was drafted expressly to protect 

employees from the biased "interests" of their employers. 
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The business necessity defense, as defined in the Wright 

decision, required that Johnson Controls prove a) that 

substantial risk of harm existed for the unborn child, b) 

that risk of harm was limited to exposure to a hazard through 

a single sex (ie. women), and c) that no equivalent 

alternatives to the policy existed. Because all of the 

expert witnesses on both sides in the Johnson case agreed 

that a substantial risk of harm existed for unborn children 

exposed to lead, the first requirement of the business 

necessity was dismissed as an issue for appeal. 

The issue of single-sex mediation, however, became the 

pivotal focus of this case. All of Johnson Controls' expert 

witnesses had testified that male workers' exposure to lead 

(at OSHA Lead Standard levels) "did not pose a substantial 

risk of genetically transmitted harm from the male to the 

unborn child." Furthermore, Johnson Controls' experts 

concluded that since data on male lead exposure "dealt 

exclusively with animals, the results of these studies were 

not scientifically established as being applicable to humans" 

(1989: 889). Not only did this testimony ignore existing 

epidemiological evidence of risk to the unborn through male 

exposure to lead, it negated the widespread and almost 

exclusive use of animal testing in most industries (eg. the 
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health industry) due to the ethical problems associated with 

human experimentation. 

When the union representatives attempted to use animal 

studies to illustrate the possibility of genetic risk from 

male exposure, the appellate court chided the plaintiffs for 

"attempt[ing] to bridge the wide chasm between the results of 

animal studies and a conclusion of genetic harm allegedly 

transmitted through the male human being with human studies 

merely establishing a correlation between male lead exposure 

and changes in sperm shape" (1989: 889; emphasis mine). 

While the appellate court claimed that courts are "generally 

less competent that employers to restructure business 

practices" (1989: 901), and left it up to the Johnson 

Controls to "prove" that alternative policies would not be as 

effective as the one it had implemented, it had no qualms 

about assuming the scientific competence to dismiss such 

"inadequate" data as that presented by the plaintiffs. The 

appellate court's dismissal of evidence based on animal 

studies conflicted with precedent set by the Supreme Court, 

in which it had established that animal studies could be used 

to assess human risk, and also ignored the fact that the OSHA 

had used animal studies in determining the industrial Lead 

Standard (Jason 1990: 493; Riffaud 1990: 859). 
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The court concluded that the unions' evidence was "at best, 

speculative and unconvincing...[and did not]...present the 

type of solid scientific data necessary for a reasonable 

factfinder to reach a non-speculative conclusion that a 

father's exposure to lead presents the same danger to the 

unborn child as that resulting from a female employee's 

exposure to lead" (International Union. UAW v. Johnson 

Controls. Inc. 1989: 889-890; emphasis mine). Yet the court 

had found a lack of awareness about existing epidemiological 

studies in the testimony of the defendant's expert witnesses 

to be a reasonable presentation of "solid scientific data 

necessary... to reach a non-speculative conclusion." 

Following the court's determination that the unions had 

failed to negate the issue of single-sex mediation, it 

concluded that Johnson Controls could be upheld under a 

business necessity defense, in that its policy was based on 

"real physical differences between men and women [ie. women's 

capacity to become pregnant]." The appellate court 

determined that these "real differences" permitted 

distinctions between men and women in employers' policies 

without violating Title VII doctrine, citing the precedent of 

an earlier Supreme Court decision whereby "in cases where men 

and women are not similarly situated [eg. where women are 

different than men]...and a statutory classification is 
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realistically based upon the differences in their situations, 

[a court may uphold] its validity" (in 1989: 890; emphasis 

mine). Yet, the Congress had enacted the Pregnancy 

Discrimination Act (1978) specifically to prevent this type 

of "special treatment" of women based on their "real" 

biological difference from men—the capacity to bear 

children. 

The appellate court did not stop at upholding Johnson 

Controls' policy on a business necessity defense (as Wright 

and Haves had), but decided that the policy could be upheld 

using the bona fide occupational qualification defense as 

well, despite the fact that Congress had created this defense 

in Title VII as a "narrow exception to the prohibition of 

discrimination". 

While the court recognized that the bona fide occupational 

qualification defense was meant to be a "narrow exception," 

it concluded nevertheless that the defense must also be 

"construed in a manner which gives meaningful and thoughtful 

consideration to the interests of all those affected by a 

company's policy, in this case the employer, the employee and 

the unborn child" (this consideration for all concerned 

parties is identical to that which the court had found 

necessary for a business necessity defense) (International 
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Union. UAW v. Johnson Controls. Inc. 1989: 893; emphasis in 

original). The court found that since Johnson Controls' 

exclusionary policy was limited to its battery division 

(affecting only a small percentage of total jobs), it fit the 

definition of "narrow exception to the general prohibition of 

discrimination." This twist of logic completely misconstrued 

Congress's intent in creating the bona fide occupational 

qualification defense. The defense was created to apply to 

cases in which "the essence of the business operation would 

be undermined by not hiring members of one sex [or religion, 

etc.] exclusively" (eg. male guards in a male prison to 

maintain security) (in Hamlet 1990: 1114), while Johnson 

Controls was using it to apply to a small (ie. "narrow") area 

of an entire industry, in which sex characteristics were 

irrelevant to the "essence" of the business of making 

batteries. 

The application of a bona fide occupational qualification 

defense demands that a company's discriminatory policy be 

directly related to the "essence of the business" and that 

there be a factual basis for believing "that all or 

substantially all [of an excluded group] would be unable to 

perform safely and efficiently the duties of the job 

involved" (in International Union. UAW v. Johnson Controls. 

Inc. 1989: 894; emphasis mine). The court concluded that 
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industrial safety was legitimately related to the "essence" 

of the business of manufacturing batteries, including the 

safety of the unborn children of (female) employees, and, 

since the plaintiffs had failed to come up with an 

alternative policy that would be equally as effective in 

meeting this business goal, the court also upheld Johnson 

Controls' policy under a bona fide occupational qualification 

defense. At no point did the court or Johnson Controls seem 

to consider the safety of the unborn children of male 

employees to be related to the essence of the business. 

While the appellate court affirmed the district court's 

decision to uphold Johnson Controls' fetal protection policy, 

it was by no means a unanimous decision. In fact, four of 

the nine appellate court judges presented dissenting opinions 

to the decision. One of the them, Judge Posner, noted with 

"some interest that, of the twelve federal judges to have 

considered this case to date, none [were] females," and he 

questioned the ability of all-male courts to understand and 

address all of the issues involved in the litigation of fetal 

protection policies (1989: 902). 

Posner was critical of previous courts' practices of 

"stitch[ing] [of] a new defense [ie. business necessity] 

expressly for fetal protection cases." He determined that 
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Title VII legislation showed that fetal protection policies 

discriminated on the basis of sex and could only be analyzed 

under a disparate treatment/bona fide occupational 

qualification framework. However, he did not believe that 

the requirement of this defense was "the proverbial eye of 

the needle" for businesses, stating that the "normal 

operation" of a business "encompasse[d] ethical, legal, and 

business concerns about the effects of an employer's 

activities on third parties" (1989: 902-904). 

In fact, Posner concluded that there was nothing in Title VII 

that would "prevent an employer from defending his refusal to 

allow fertile women to work in [hazardous] jobs," especially 

if "experience demonstrate[d] that some women will become 

pregnant even after being clearly warned of the hazards 

to...the fetus" (Posner cited the frequency of abortions and 

illegitimate births as examples of such "careless 

pregnancies") (1989: 906; emphasis mine). Posner's 

conclusion that "nothing in Title VII would prevent an 

employer" from justifying the exclusion of fertile women from 

hazardous work areas is a blatant disregard of the Pregnancy 

Discrimination Act, which does in fact prevent employers from 

discriminating on the basis of pregnancy or potential 

pregnancy. In addition, his classification of "careless 

pregnancies" and seemingly irresponsible women (who got 
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pregnant "even after being clearly warned") is a demeaning 

and paternalistic depiction of women and does not take into 

account that frequently employees (male and female) are not 

clearly warned of their hazardous working conditions. 

Judge Easterbrook was even more critical of the decision; in 

fact, he was the only judge involved in any of the protection 

cases up to this point to follow Congressional legislation as 

it had been originally intended. Easterbrook also argued 

that Johnson Controls' fetal protection policy was an obvious 

case of sex discrimination, applying as it did to all women 

and no men. Therefore, Johnson Controls' only available 

defense was that of the bona fide occupational qualification, 

which it could not legitimately meet, despite the findings of 

the majority. Quoting from the Pregnancy Discrimination Act, 

Easterbrook stated that "unless pregnant [or, in this case, 

potentially pregnant] employees differ from others 'in their 

ability to work,' they must be treated 'the same' as other 

employees 'for all employment-related purposes'" (1989: 909; 

emphasis mine). 

Easterbrook, like Posner, criticized the majority and the 

earlier Wright court for allowing an inappropriate defense 

(ie. business necessity defense) as a means of reaching a 

desired end, stating that: 
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"[a] court's belief that a good end is in view 

[ie. the protection of employee offspring] 

does not justify departure from the statutory 

framework. Wright ignored the [Pregancy 

Discrimination Act] and inverted ordinary 

rules of statutory interpretation when stating 

(with echoes in the majority's opinion today): 

'The inappropriateness of applying the overt 

discrirnination/b. f .o.q. theory of claim and 

defense...is that, properly applied, it would 

prevent the employer from asserting a 

justification'...In other words, [the two 

courts decided that these cases] must be 

[analyzed as] disparate impact case[s] because 

an employer couldn't win it as a disparate 

treatment case" (1989: 909-910; emphasis 

mine). 

Easterbrook then specified why Johnson Controls' policy would 

not hold up under a "properly applied" bona fide occupational 

qualification defense. Part of Johnson Controls' defense 

centered upon its "concern for the welfare of the next 

generation." However, as Easterbrook astutely observed, up 

until 1982 (when Johnson Controls had first implemented its 
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exclusionary policy) the company had allowed women to work in 

all areas of the battery plant, with no ill effects. Johnson 

Controls also presented the defense that it was their moral 

obligation to protect children from their parents' mistakes. 

This kind of reasoning, Easterbrook noted, was reminiscent of 

Muller v. Oregon, where "the physical well-being of woman 

[became] an object of public interest and care in order to 

preserve the strength and vigor of the race" (Muller v. 

Oregon 1908: 421-422). 

And, it seems, Johnson Controls' "moral obligation" did not 

extend to their male employees, whom they allowed to continue 

working in the hazardous worksites, despite findings by the 

OSHA that "lead in men as well as in women is hazardous to 

the unborn" (International Union. UAW v. Johnson Controls, 

inc. 1989: 918). Regardless of Johnson Controls' alleged 

concern for the well-being of the offspring of "careless 

parents" (ie. mothers). Judge Easterbrook stated, "[n]o legal 

or ethical principle compels or allows [an employer] to 

assume that women are less able than men to make intelligent 

decisions about the welfare of the next generation, that the 

interests of the next generation always trumps the interests 

of the living woman [eg. Roe v. Wade (1973)], and that the 

only acceptable level of risk is zero" (1989: 913). 
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Successful application of the bona fide occupational 

qualification defense would have required Johnson Controls to 

show that "all or substantially all women would be unable to 

perform safely and efficiently the duties of the job 

involved" (Braun 1991: 414; emphasis mine). Johnson Controls 

failed to meet this requirement in two ways. First, their 

fetal protection policy excluded women on the basis of their 

ability to bear children, not on the basis of their ability 

to "perform safely and efficiently." Second, based on the 

fact that less than 2 percent of blue-collar women become 

pregnant while employed each year, Johnson Controls failed to 

prove that "all or substantially all" women would be unable 

to work in their battery plant in a safe and efficient manner 

without endangering "potential" offspring. 

While Easterbrook believed that only a bona fide occupational 

qualification defense could be used in a fetal protection 

policy case, he explained why Johnson Controls would fail 

even when applying the simpler business necessity defense. 

Regarding the issue of "substantial risk" of harm to 

offspring, Easterbrook stated that the definition must 

include substantial net risk; that is, "substantial risk" 

should take into account the impact that excluding women from 

industrial jobs would have on potential offspring. The loss 

of high wages and corporate health benefits to women, it has 
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been argued, potentially could cause more harm to offspring 

than the possibility of exposure to toxins in the workplace. 

However, when Johnson Controls' was asked whether they had 

considered the net risks to women (and their offspring) 

before implementing their policy, their response was "that's 

not our concern." Likewise, the court's majority stated that 

"[t]his issue bears no relevance to Johnson Controls' 

employment practices" (International Union. UAW v. Johnson 

Controls 1989: 917-918). Easterbrook criticized both Johnson 

Controls and the majority for their lack of concern for the 

"future generation" outside of the workplace, indicating that 

this lack of regard for the effects of unemployment caused by 

Johnson Controls' policy nullified their business necessity 

defense. 

Easterbrook also criticized the majority for ignoring the 

abundant evidence (based on animal and human studies) 

presented in the testimonies of the plaintiffs' expert 

witnesses, which indicated the potential for fetal harm as a 

result of both maternal and paternal exposure (1989: 918). 

Additionally, Easterbrook concluded that Johnson Controls' 

policy was over-inclusive, because it precluded all fertile 

women from being hired for any job in which any employee had 

recorded blood lead levels over the OSHA standard. According 

to Easterbrook, the majority set a legal precedent, in 
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upholding Johnson Controls' policy under both the bona fide 

occupational qualification and business necessity defenses, 

which "would allow employers to consign women to 'women's 

work' while reserving the better-paying but more hazardous 

jobs for men. Title VII was designed to eliminate rather 

that perpetuate such matching of sexes to jobs" (1989: 920). 

International Union. UAW v. Johnson Controls. Inc. (1991) 

Considering the extent of disagreement among the appellate 

court judges, it is hardly surprising that the plaintiffs 

made a final appeal to the United States Supreme Court. The 

Supreme Court sustained the arguments of the dissenting 

appellate judges, determining that the disparate 

treatment/bona fide occupational qualification defense was 

the only appropriate test for fetal protection policies, and 

reversed the decisions of the lower courts. 

Delivering the unanimous opinion of the Court, 'Justice 

Blackmun pointed to the obvious bias of Johnson Controls' 

policy, where "fertile men, but not fertile women, [were] 

given a choice as to whether they wishted] to risk their 

reproductive health for a particular job" (International 

Union. UAW v. Johnson Controls. Inc. 1991: 1202). Blackmun 

criticized the lower courts for assuming that "because the 

asserted reason for the sex-based exclusion (protecting 
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women's unconceived offspring) was ostensibly benign, the 

policy was not sex-based discrimination" (1991: 1203). To 

illustrate the lower courts' mistake in upholding Johnson 

Controls' policy on a business necessity defense, Blackmun 

pointed out that the company had established its policy "on 

the basis of gender and childbearing capacity [discrimination 

on the basis of sex and, hence, a Title VII infringement], 

rather than fertility alone" (1991: 1203) and therefore did 

not truly seek to "effectively and equally [protect] the 

offspring of all [its] employees" (Haves v. Shelby Memorial 

Hospital 1984: 1548). Stated Blackmun, "[Johnson Controls] 

has chosen to treat all its female employees as potentially 

pregnant; that choice evinces discrimination on the basis of 

sex" (International Union. UAW v. Johnson Controls. Inc. 

1991: 1203) . 

The Court then addressed whether Johnson Controls' policy 

could be justified using a bona fide occupational 

qualification defense. Blackmun reiterated the narrow 

application of this defense, as intended by Congress, and 

emphasized the "occupational" segment of the defense. 

According to Blackmun, "[T]his indicates that [the] 

objective, verifiable requirements [of the bona fide 

occupational qualification] must concern job-related skills 

and aptitudes" (1991: 1204). Based on this definition, the 
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Supreme Court rejected Johnson Controls' defense of its fetal 

protection policy under the bona fide occupational 

qualification, stating that "[i]n effect,... sterility [was] 

an occupational qualification for women because Johnson 

Controls [chose] to require it," not because it was necessary 

to the normal operation of battery manufacturing (1991: 

1205). The Court concluded that, "women as capable of doing 

their jobs as their male counterparts may not be forced to 

choose between having a child and having a job...With the 

[Pregnancy Discrimination Act], Congress made clear that the 

decision to become pregnant or to work while being either 

pregnant or capable of becoming pregnant was reserved for 

each individual woman to make for herself" (1991: 1206-1207). 

While the Supreme Court was unanimous in deciding to reverse 

the decisions of the lower courts, three of the Supreme Court 

Justices wrote an amendment to the decision. While Chief 

Justice Renquist and Justices White and Kennedy concurred 

with the final judgement of the Court regarding Johnson 

Controls' protection policy, they disagreed with the 

determination that the bona fide occupational qualification 

defense could never justify a sex-specific fetal protection 

policy. "On the contrary," stated the Justices, "a fetal 

protection policy would be justified under the terms of the 

statute if, for example, an employer could show that 
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exclusion of women from certain jobs was reasonably necessary 

to avoid substantial tort liability [ie. to avoid being sued 

by the subsequent offspring for injuries incurred by parental 

occupational exposure]" (1991: 1210). 

This justification is yet another indicator of the courts' 

belief that all women are "perpetually pregnant" and that, as 

a consequence, protection policies can be extended to include 

all fertile women. In order to reach this conclusion, the 

three dissenting justices ignored an earlier decision which 

had stated that fear of liability alone could not suffice as 

a basis for a policy (Finley 1985: 16/25). Additionally, 

this type of defense could not be used to justify a policy 

under the bona fide occupational qualification, which 

requires that a policy discriminating against a protected 

class must be necessary to the "normal operation of the 

business." Fear of the potential for litigation by 

employees' offspring could not be considered to fall under 

the classification of "the normal operation of a business." 

Justices Renquist, White, and Kennedy concluded their dissent 

by stating that Pregnancy Discrimination Act of 1978 did not 

preclude the use of a bona fide occupational qualification 

defense for fetal protection policies. "The [Pregnancy 

Discrimination Act] was only an amendment to...Title 
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VII...and did not purport to eliminate or alter the [bona 

fide occupational qualification] defense," they stated (1991: 

1213; emphasis mine). The Justices argued that the Pregnancy 

Discrimination Act was intended to address the discrimination 

of pregnancy-related conditions when they were treated less 

favorably than other medical conditions (eg. for insurance 

coverage), but did not "alter the standards for employer 

defenses" (1991: 1213-1214; emphasis in original). This 

conclusion, like most of the others reached by these three 

justices, basically ignored existing legislation. The 

Pregnancy Discrimination Act, which was an amendment to Title 

VII, states that it is an unlawful employment practice to 

discriminate against pregnant women in hiring, training, 

compensation, terms, conditions, or privileges of employment, 

which substantially alters the standards for employer 

defenses under Title VII (BNA 1987: 9). 

So, while the Supreme Court came to the conclusion that 

Johnson Controls' policy could not be upheld on a bona fide 

occupational qualification defense, the statements of the 

dissenting judges indicated that the decision was not binding 

to all future fetal protection policy cases, but rather that 

another company might successfully defend its protectionist 

policy using a bona fide occupational qualification. As a 



result, it appears that this issue will continue to be 

resolved on a case-by-case basis. 
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CONCLUSION 

In the late 19th century, the industrial revolution brought 

an influx of women into the workforce and this surge was met 

by protective state legislation aimed at limiting the working 

hours of women. In Muller v. Oregon (1908), the Supreme 

Court upheld this legislation as befitting the ideals of the 

time which saw a woman's role as that of the mother of 

"future generations." It reached this conclusion on the 

basis of "scientific evidence" which illustrated the 

"special susceptibility of women workers to [the] evils of 

[industry]" (Lehrer 1987: 54). 

The last two decades have seen a similar surge of women 

entering the workforce, specifically the male bastion of 

"heavy industry." In response to this influx, those 

industries have instituted similar policies which exclude 

fertile women from hazardous areas of the worksite, also with 

the aim of protecting "future generations." These policies 

are frequently instituted with little or biased research 

which focuses on the hazardous effects of maternal exposure, 

while ignoring the possibility of harm that the same 

environment might cause to the offspring of male employees. 

In effect, these industries have "created a disability [ie. 

"potential pregnancy"] which prevents women from working in 
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certain non-traditional and well paying jobs" (Felker 1982: 

11) . 

In the protection cases presented here, courts that upheld 

these policies did so by invoking the authority of 

"objective" science, stressing the "real differences" between 

men's and women's biologies. By emphasizing the 

"objectivity" and "rationality" of scientific argument, the 

courts gave the impression that the law "'found' and 

'applied'," rather than constructed (Kairys 1990: 4). 

Because the courts had the authority to determine what was 

"rational," and therefore acceptable, evidence, the law that 

was "'found' and 'applied'" reflected the courts' ideology 

(Bartlett & Kennedy 1991: 3). Basing their decisions on 

"weak" science (eg. "lack of awareness" of existing studies), 

or by disregarding evidence contrary to the companies' 

policies, these courts determined that women's unique 

capacity to become pregnant placed them in a special category 

which justified special treatment (ie. exclusion from 

hazardous work areas). 

But to do this, the courts had to distort legislation that 

was enacted to protect women from being discriminated against 

in the workplace on the basis of their sex and their 

reproductive capacity (eg. Title VII and the Pregnancy 
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Discrimination Act). By doing so, they have effectively 

gutted this legislation, retaining the letter of the law 

while reducing its capacity to protect women from employers' 

discriminatory policies (Hamlet 1990: 1143; Riffaud 1990: 

844) . 

Instead of taking a proactive role by demanding that the 

companies place more priority on research that deals with 

reproductive damage to male employees and their offspring and 

refusing to uphold any policies that fail to consider men's 

role in fetal injury, the courts have capitulated to business 

interests with the judgement that "[i]n those instances in 

which scientific evidence points to a hazard.to women, but no 

scientific evidence exists regarding men, an employer may be 

allowed to adopt a suitable policy aimed only at women" 

(Haves v. Shelby Memorial Hospital 1984: 1549). As Kairys 

(1990) states, "judges find confirming legal rationalizations 

for their choices or adopt whatever seems easiest or least 

controversial, which often involves ignoring or distorting 

contrary arguments, authorities, facts, or social realities" 

(Kairys 1990 : 8) . 

In addition to' selectively utilizing scientific evidence, the 

courts in these cases also relied on legal precedent to 

justify their decisions- Part of the power of law is this 
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reliance on precedent; once a decision is made, it becomes 

part of the legal statute. Despite the fact that much of the 

courts' interpretations of Title VII legislation in these 

cases was in error, their inclusion in the courts' final 

decisions established them as precedent for all future cases. 

An example of the power of precedent in these fetal 

protection policy cases is that of the Wright court's 

"reinterpretation" of Title VII doctrine. Because Olin 

Corporation's "female employment and fetal vulnerability" 

policy was aimed only at excluding female employees, it 

should only have been tried under a disparate treatment/bona 

fide occupational qualification analysis. However, the court 

realized that "[this] theory of claim and defense...properly 

applied...would prevent the employer from asserting a 

justification defense" (Wricrht v. Olin Corn. 1982: 1183-

1185) . Rather than dismissing the case, the Wricrhfr court 

decided that the disparate impact/business necessity defense 

could be applied, since it had determined that Olin's was a 

gender neutral policy which happened to have a more 

burdensome impact on female employees. 

This decision to apply a disparate impact analysis to a case 

of sex discrimination (with the implication that a policies 

was "gender neutral") was carried out in the Haves court 
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decision and in the decisions of the two lower Johnson 

courts, before it was reversed by the Supreme Court. In each 

of these cases, not only was the business necessity defense 

allowed, but each court expanded upon the definition of 

"business necessity." This judicially created defense was 

originally meant to apply to policies which "effectively 

carried out the purpose of the business." The Haves court 

amended that definition, stating that a policy could be 

upheld under the business necessity defense if the employer 

had a "genuine desire to promote the health of employee 

offspring, [and was not motivated by] self-interest" (Haves 

v. Shelby Memorial Hospital 1984: 1553). 

The appellate court in the Johnson case concurred with the 

Wright and Haves courts, stating that Johnson Controls' fetal 

protection policy was based on a business necessity since it 

"balance[d] the interests of the employer, the employee and 

the unborn child in a manner consistent with Title VII" 

(International Union. UAW v. Johnson Controls. Inc. 1989: 

8 8 6 )  .  

While the Supreme Court refuted the lower courts' incorrect 

application of the business necessity defense to Johnson 

Controls' fetal protection policy, the decisions of the 

Wright and Haves courts still stand as do their 
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interpretations of Title VII. These decisions, as well as 

the dissenting statements of the Supreme Court justices, have 

effectively "left the door open to carefully drawn 

exclusionary policies [that could be] found consistant with 

[current] Title VII [interpretations]" (Finley 1985: 16/3). 

The courts' reluctance to apply traditional Title VII 

doctrine, which would by definition allow only the bona fide 

occupational qualification defense for fetal protection 

policies (and would, for the most part, invalidate such 

policies), and their continuing reliance on gender-biased 

scientific research, is indicative of the continuing 

perception that women are "reproducers" first and workers 

second and has "reinforced the underlying assumption that 

being a worker and being a mother...are inherently 

incompatible roles" (Finley 1986: 1122). Women were forced 

to decide between sterlization to keep their jobs (and 

becoming "like men") and losing their jobs to retain their 

"womanhood." 

There are strong and disturbing parallels between the actions 

of the courts in deciding fetal protection policy cases over 

the last decade and those of the Muller court eighty years 

ago. While the Wright. Haves and Johnson courts all 

emphatically renounced the Muller court's decision, stating 
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that it was based on stereotypical, rather than "real," 

differences between men and women (International Union, UAW 

v. Johnson Controls, Inc. 1989: 898), their justifications 

for "extending" Title VII legislation out of concern for 

"future generations" echo the Muller decision: 

"as healthy mothers are essential to vigorous 

offspring, the physical well-being of woman 

becomes an object of public interest and care 

in order to preserve the strength and vigor of 

the race...legislation designed for her 

protection may be sustained, even when like 

legislation is not necessary for men and could 

not be sustained" (Muller v. Oregon 1908: 421-

422; emphasis mine). 

"[O]therwise impermissable restrictions...[can 

be instituted if they are]...reasonably 

required to protect the health of the unborn 

children of women workers against hazards of 

the workplace" (Wright v. Olin Corp. 1982: 

1189; emphasis mine). 

"[if an employer has a] genuine desire to 

promote the health of employee offspring [the 

employer's policy may be upheld]" (Haves v. 

Shelby Memorial Hospital 1984: 1553; emphasis 

mine). 

"As a concern for society and future 

generations this Court must uphold the fetal 
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protection policy" (International Union, UAW 

v. Johnson Controls, Inc. 1988: 316; emphasis 

mine). 

This continued focus on "protecting" women and their unborn 

children from occupational hazards diverts attention from the 

dangers that exist for the children of male workers, as well 

as for the workers themselves, so that "what should be viewed 

as a general workplace safety issue...can too easily be 

regarded as a woman's problem only...[T]he employer response 

of banning women rather than cleaning up the workplace has 

turned a pollution problem into a discrimination problem" 

(Finley 1985: 16/11—16/12). 

Fetal protection policies that exclude all fertile women from 

hazardous work areas are over-inclusive and discriminatory, 

because they do not distinguish between "potential" pregnancy 

and actual pregnancy and they fail to address men's 

reproductive health. Rather than treating women as if the 

were incapable of making "rational" decisions about their 

reproductivity, industries should present the same options to 

men and women, based on the full disclosure of known 

hazardous substances in the workplace. Men and women should 

have the option to voluntarily transfer to another, safer, 

area of the workplace if and when they are planning to have 
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children or, if that is not possible, they should be given 

the option of temporary leave with their jobs protected. 

In addition, workplaces should be restructured to reflect the 

growing numbers of women in the workforce. Rather than 

assimilating women into industries that reflect the male 

worker as the standard, industries should begin to make 

changes that address the health needs of female, as well as 

male, employees. This might include creating new standards 

for acceptable levels of hazardous substances, rotating job 

assignments for all workers to reduce the levels of toxins in 

their bodies, and the creation of protective equipment that 

fits a variety of sizes. 

Finally, the courts should take a more proactive role in 

improving industrial health. While the courts can not create 

legislation, they do have the power to enforce it. Rather 

than attempting to redress occupational hazards by upholding 

discriminatory policies through the manipulation of Title 

VII, the courts should invalidate any company policy that 

does not address the health of all employees and their 

offspring and uphold only those policies that withstand a 

strict disparate treatment analysis and the very limited bona 

fide occupational qualification defense. 
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