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ABSTRACT 

10 

Because of the many problems associated with litigating family disputes, mediation 

has been proposed as an alternative. Its proponents, claiming wide-ranging benefits for 

both the litigants and the legal system, have had tremendous success in advancing 

mediation in social policy. Because of the significant growth in the use of mediation 

across the country, this dissertation critically assesses the validity of its claimed benefits. 

The dissertation first considers the role of pro se representation and its potential 

consequences for evaluating mediation because of the increased use of pro se 

representation in divorce cases. The dissertation then describes mediation and the range 

of mediation practices that exists in this country. Because mediation varies considerably 

program to program and jurisdiction to jurisdiction, it is difficult to draw definitive 

conclusions across programs or jurisdictions. Therefore, another approach is used to 

assess the rationality of mediation laws — namely, evaluating the validity of the behavioral 

assumptions (e.g., presumed benefits) underlying these laws (Sales, 1983). The 

dissertation then articulates the goals attributed to the mediation process, litigants, and the 

legal system, identifies the behavioral assumptions underlying those goals, and critically 

reviews the social science data and theory that have directly tested the validity of the goals 

and assumptions or are indirectly relevant to the analysis. It is argued that the goals of 

divorce mediation may have been and may be unrealistic. The dissertation concludes by 

discussing the limits of current findings and suggesting future research to address these 

concerns. 
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SECTION I. HISTORY OF DIVORCE MEDIATION 
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CHAPTER I 

THE NEED FOR DIVORCE MEDIATION 

There seems to be an undeniable power, if not magic, to mediation. It 

almost seems heaven-sent. (Melamed, 1989, p. 13) 

Comments from a mmber ofparents made it very clear that mediation 

cannot perform magic, and there are clear limitations to its usefulness. 

(Saposnek, Hamburg, Delano & Michaelsen 1984, p. 18) 

Divorcing parents (Spanier & Anderson, 1979), non-judicial court personnel 

(Goerdt, 1992), judges (Burger, 1982; Gerber, 1990), and attorneys (Felstiner & Sarat, 

1992) are all, at times, frustrated with litigation as a method of resolving domestic 

relations cases. At one end of the continuum are those divorcing parents who are basically 

cooperative and are frustrated with the rigid rules and adversarial nature of litigation. 

They would like a more informal and cooperative, less legalistic, process. At the other 

end of the spectrum are parents who are fiiistrated because their spouses exploit the legal 

process by filing unnecessary legal motions, relitigating minor issues, and often failing to 

comply with judicial decisions. These spouses wish to harass and or punish their co-

parent or to delay the legal process in hopes, for example, that the co-parent will 

reconsider their demands and reconcile. 



Judges become frustrated when the parties are unwilling or unable to settle issues 

among themselves or to comply with court decisions and thus repeatedly return to court, 

clogging judicial calendars. In the 1980's more than 40% of the post-divorce population 

in the United States failed to comply with support and custody orders (Kelly, 1990, 1991). 

In addition, the legal standard which judges must follow for determining child custody and 

visitation—the "best interests standard"—is at best problematic and has come under attack; 

a) for being too vague to be helpful injudicial decision-making, b) for increasing acrimony 

and producing detrimental psychological effects on parents and children, c) for increasing 

litigation because the recommendations fi'om a custody hearing are unpredictable, and d) 

for creating limitations in the appellate review due to vagueness (Brown, 1982; Emery, 

Shaw & Jackson, 1987; Emery & Wyer, 1987b; Fineman, 1988; iCrauss & Sales, in press; 

Mnookin, 1975; Scott, 1992). Moreover, judges and court personnel often become 

fhistrated with parents who are unwilling to contain their emotions. In most cases, court 

professionals are not trained to handle emotionally-charged litigants in dealing with very 

private, family-related matters. 

Experienced domestic relations attorneys also express fhistration in managing 

divorce cases. In these cases, an attorney's job is to divide assets and future mcome; to 

negotiate custody, support and visitation; and sometimes to protect the physical safety of a 

parent and the safety of his or her property (Felstiner & Sarat, 1992). Attorneys must 

ascertain and then negotiate their clients' desires in relation to these issues. This is not 

always an easy task. 
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...Clients may not know what they want or may not want what they ought to want. 

They may change their minds in unpredictable ways, or they may not change their 

minds when they ought to do so. ...Emotionally ofF-balance, angry, depressed, 

anxious or agitated, they may have trouble understanding what they are told, 

believing the information that they get and focusing on the alternatives that are 

presented to them. (Felstiner & Sarat, 1992, p. 1459, 1460) 

In addition, some clients may wish to strike out at the other spouse, thereby altering the 

posture of the other side and making goals even more difficult to attain (Felstiner & Sarat, 

1992). Unrealistic expectations are common, such as saving the marriage, transforming 

the spouse, or obtaining all the financial assets (Felstiner & Sarat, 1992). Although most 

lawyers are trained to manage the legal aspects of a divorce, they are untrained to manage 

the more emotionally-based aspects of a client's behavior.' 

Because of the many problems ascribed to litigating family disputes, mediation has 

been proposed as an alternative. For this dissertation, mediation refers only to mediation 

used in the context of marital dissolutions, which is often mandated by state statutes or 

local court rules and requires referred litigants to attend one or two mediation sessions to 

attempt to resolve disputes prior to allowing a court hearing to be scheduled on the 

unresolved issues. Some state statutes, however, provide voluntary mediation services for 

'Another group who has pushed for mediation as an alternative to traditional litigation are 
the mediators themselves. In addition to touting the benefits of mediation, mediators have for IS 
years been engaged in a variety of activities to organize and professionalize themselves, thereby 
legitimizing their niche as professionals who are best situated to assist parties settle disputed 
issues in divorce cases (Morrill, 1998; Silbey, 1993). 
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divorcing litigants. Generally mediation is used for contested custody or visitation; 

depending on the state statute, it can also be used to resolve issues ranging from financial 

arrangements to negotiations over real estate and personal property. 

Advocates of mediation claim it has wide-ranging benefits for both the litigants and 

the legal system. For litigants, the goals and advantages of mediation are argued to be 

empowerment and self-determination (Brown, 1982; Engram & Markowitz, 1985; 

Marlow & Sauber, 1990; Newmark, Harrell & Salem, 1995; Yellott, 1990; see also Cobb, 

1993). These advantages are accomplished in numerous ways, such as when mediators: 

(a) assist parties to settle their conflict and teach cooperative dispute resolution skills; (b) 

allow each party the opportunity to completely air grievances while the other parent 

listens—which is seldom allowed in litigation; (c) provide a less adversarial forum than a 

courtroom setting; (d) focus the parents on the needs of the children and thereby limit the 

psychological damage to the children and the parents' relationship reportedly caused by 

litigation and its focus on discrediting the other party's position to obtain a better 

bargaining position; and (e) develop agreements that are more satisfying to both parties, 

thereby increasing the likelihood that the parents will comply with them over time (Brown, 

1982; Brown, 1988; Camplair & Stolberg, 1990; Elson, 1988; Emery & Wyer, 1987a, 

1987b; Emery, et al., 1987; Folberg & Taylor, 1984; Folberg & Milne, 1988; Kelly, 1989; 

Melamed, 1989; Newmark et al. 1995; Pearson, 1994; Pearson & Thoennes, 1988a, 1989; 

Taylor, 1988). 

Mediation is also purported to have benefits for the legal system. Advocates of 

mediation argue that emotionally-charged and difficult cases are referred, via mediation 



processes, out of the traditional court processes to another agency with specialized 

processes and personnel specifically trained to manage them (Gerber, 1990). Mediation is 

generally conducted by either mental health professionals or other professionals with 

specific training in family conflict and dispute resolution skills, while in the courtroom 

disputes are argued by attorneys and monitored by judges, most of whom have no training 

in mental health issues, family conflict or alternative dispute resolution methods. 

Mediation is also claimed to be quicker, less expensive, private, and better able to deal 

with the root causes of problems and conflicts (Benjamin & Irving, 1995; Cavanaugh & 

Rhode, 1976; Gerber, 1990; Mnookin& Kornhauser, 1979; Kelly, 1996, 1990; Pearson, 

1994; Pearson & Thoetmes, 1989; Pearson, Thoennes & Vanderkooi, 1982). 

Moreover, mediation advocates have had tremendous success in influencing social 

policy. By 1991, there were at least 205 court-related mediation programs for domestic 

relations cases: 75 categorically mandated participation, 75 permitted judges to decide 

mandatory referrals on a case-by-case basis, and the remaining 55 allowed initiation by one 

or both parties (McEwen, Rogers & Maiman, 1995). There is no indication that this trend 

has changed significantly in the last six years. The National Center for State Courts' 

personnel estimate that there are now at least 2000 alternative dispute resolution 

programs, many including mediation programs for domestic relations cases (J. Nagle, 

personal communication. May 19, 1997). In addition, the American Bar Association 

Standing Committee on Dispute Resolution estimates that there are approximately 4,500 

separate jurisdictions mandating mediation in contested custody and visitation disputes 

(Melamed, 1989). In terms of issues to be mediated, 109 of the above-mentioned 205 



court-related programs focused exclusively on custody or visitation conflicts, while the 

other 96 also undertook spousal support and property division issues (McEwen et al., 

1995). One author concluded, "Whether or not divorce mediation has been proven 

superior to adversary procedures, it appears to be a 'growth industry"' (Emery & Wyer, 

1987b, p. 475; see also Ellis, 1990). 

The rise in the use of mediation to resolve custody and visitation disputes may 

have, however, an adverse affect when the parties to the mediation have no legal 

representation. Although legal representation is many times not needed or allowed in the 

actual mediation sessions, it is generally assumed that all parties have legal advisors 

providing their clients with advice concerning consequences of particular decisions, so that 

each parent can enter mediation fully informed. In fact, having parents that are fully 

informed and able to negotiate their position is a cornerstone of mediation as a process of 

dispute resolution. For example, in traditional mediation offered in other contexts (i.e., 

labor relations or contract negotiations), a mediator can always assume that both sides 

have full knowledge of their legal and financial rights, are aware of their options, and have 

appropriate advice from lawyers as well as accountants and other professionals (Engram 

& Markowitz, 1985). Thus, mediators do not generally question agreements the litigants 

are willing to accept, nor do they usually attempt to empower the parties during the 

negotiation process (Engram & Markowitz, 1985; cf Dukes, 1993). In the divorce 

context, however, mediators cannot assume litigants are qualified negotiators who have 

full knowledge of their legal and financial rights and options, but must instead assume that 
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the litigants are "naive negotiators" (Engram & Markowitz, 1985; Folger & Bernard, 

1985). 

Because of the importance of the above assumptions about the benefits of and 

desirability of divorce mediation, this dissertation will critically assess the likely validity of 

these assumptions. The dissertation first considers the role of pro se representation in 

divorce and its potential consequences for evaluating mediation. Pro se representation 

refers to litigants who either cannot afford to hire attorneys to represent them or choose to 

represent themselves in legal matters. This analysis is critical because of the increased use 

of pro se representation in divorce cases. Second, the dissertation briefly outlines the 

history of mediation then describes the philosophy of mediation and the range of mediation 

praaices that exist in this country. As this section shows, mediation varies considerably 

program to program and jurisdiction to jurisdiction. It is, therefore, difficult to conduct 

research or draw definitive conclusions across programs or jurisdictions. Therefore, the 

remainder of this dissertation employs a different approach to assessing the rationality of 

mediation laws—that is it evaluates the validity of the behavioral assumptions underlying 

these laws (Sales, 1983). Third, this dissertation then articulates the goals associated with 

the mediation process, mediation clients and the legal system found in mediation statutes 

and research, and the behavioral assumptions underlying those goals. Fourth, the 

dissertation then critically reviews the social science data that has directly tested the 

veracity of the goals and assumptions. When there are no studies available or the results 

are inconclusive, theory and research that is indirectly related or has manipulated relevant 
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variables within other contexts will be reviewed. The dissertation concludes by discussing 

the limits of current findings and suggests future research to address these concerns. 
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CHAPTER 2 

PRO SE REPRESENTATION IN MEDIATION 

A study investigating pro se representation in divorce cases in Maricopa County, 

Arizona (Sales, Beck & Haan, 1993) found that, in 1990, nearly 90% of the 9000 cases 

filed involved at least one litigant who was pro se, while in 52% of the cases both parties 

were pro se. In 1991, the percentage of cases involving at least one party who was pro se 

remained constant while the percentage of cases where both parties are pro se jumped 4% 

(to 56%) (Sales et al., 1993). 

There is no indication that this trend has changed. Moreover, this does not appear 

to be an isolated phenomenon in one jurisdiction. Across the nation domestic relations 

courts are finding that a large number of litigants choose to represent themselves. While 

not as prevalent as in Maricopa County, a recent study of courts in California found that at 

least one party appears pro se in 67% of the domestic relations cases and in 40% of the 

child custody cases (Goldschmidt, 1997). In California in 1991, approximately 6 parents 

in 10 were represented by attorneys (Depner, Cannata & Ricci, 1995). A 1992 study of 

16 courts across the nation found that one or both parties were not represented by legal 

counsel in between 53% and 88% of cases. In six of these jurisdictions, both parties were 

representing themselves in 36% or more of the cases (Goerdt, 1992). Thus, this study 

found that a substantial majority of the domestic relations cases (an average of 72%) 

involved at least one and often two pro se litigants (Goerdt, 1992). Stated another way, 

only 28% of cases involved attorneys for each side (Goerdt, 1992). 
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In general, it has been shown that pro se litigants have an adverse impact on the 

court system. In the study noted above (Goerdt, 1992), the second most frequently cited 

problem by judges and court staff who manage divorce cases was problems associated 

with pro se litigants. The types of problems encountered with pro se litigants ranged 

from litigants not knowing the proper form for filing motions and service of process to 

miscalculating child support payments (Perluss & Prochnau, 1993). A recent study of 

judges and court administrators found that a vast majority (91%) stated that their courts 

have no policy addressing how pro se litigants should be managed in the courtroom or in 

the litigation process generally, but that such policies are urgently needed to handle the 

"crisis" of pro se litigants flooding the courts in domestic relations cases (Goldschmidt, 

1997). 

What about pro se litigants in mediation? At this point, almost no research has 

been conducted that even mentions pro se litigants, much less that assesses effects of 

mediation for these litigants or the progress of their cases. In the nearly 20 years of 

research conducted on mediation, very few researchers mention the representational status 

of the subjects. Notable exceptions include one researcher who specifically excludes all 

self-represented subjects from her mediation research (Kelly, 1991). Another researcher 

characterizes the assumption that divorce attorneys represent parents in most divorce 

cases as the first of 10 myths concerning family law (Pearson, 1993). 

Researchers have, however, looked at the incidence of pro se litigants referred to 

mandatory mediation. Although citing no specific data, Emery & Wyer (1987b) state that 

there is a small but increasing proportion of parties that are unrepresented by legal counsel 



and choosing to handle their divorce through a family mediator only. McEwen et al. 

(1995) found that 80% of all mediation cases in their sample involved two attorneys and 

another 17% involved one attorney. This high rate of attorney representation is not 

mirrored in other jurisdictions. For example, in Pima County (Tucson) Arizona in 1996, 

33% of all mediation cases involved parents who were both unrepresented by legal 

counsel and an additional 26% involved one unrepresented party (P. LaFrance, personal 

communication, August, 7, 1997). Thus, nearly 60% of the mediation cases in this 

particular jurisdiction included at least one party that was unrepresented. Research 

addressing pro se representation in other jurisdictions is urgently needed. 

Legal representational status of the parties could profoundly affect the process of 

mediation. Unlike in a court process, in mediation there are no formal legal rules for 

discovery of evidence the other party may have and may wish to hide. There is an 

assumption that both the negotiations will be in good faith and that full disclosure will 

occur (Kelly, Zlatchin & Shawn, 1985). There is only one clearly-developed model of 

mediation that requires full disclosure of assets by both parties, which provides an 

advisory attorney to review any agreement reached by the couple, and who provides 

information to the couple concerning legal consequences that would flow firom any 

agreement reached (Structured Mediation, Coogler, 1978). Furthermore, mediators do 

not generally have the authority to force parents to produce evidence. Mediators may also 

be unable to assess the adequacy of evidence even if it is produced. Although there are 

usually no legal advisors involved in the actual mediation sessions, the mediator can 

generally rely on the parents' individual lawyers to obtain the evidence necessary for 
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clients to make decisions concerning the range of issues decided in mediation. In the case 

of most self-represented litigants, however, there is no one providing legal advice before, 

during or after mediation (cf. Structured Mediation, Coogler, 1978). In addition, there are 

no requirements that the parties be informed of the law or the practices in the local courts 

concerning the issues the disputants are discussing (Maxwell, 1992). Therefore, the 

parties are reaching decisions without knowing what might be available to them if the case 

were litigated (Maxwell, 1992). 

Thus, it can be argued that a substantial majority of the parents currently involved 

in the mediation process—those who are representing themselves— are not fiilly informed 

of their legal entitlements or options or of the long-term consequences of certain 

decisions. To a large extent, these parents rely extensively on court services and child 

support agencies for answers to their family law problems (Pearson, 1993). Personnel in 

these agencies are not lawyers and are not necessarily willing or able to advocate for the 

parents in an effective way (Pearson, 1993). Alternatively, litigants may rely on divorce 

kits containing the legal paperwork necessary to file for and complete a divorce, as they 

did in the Maricopa County study noted above (Sales et al., 1993). Despite the fact that 

the Maricopa County pro se litigants often relied on these kits, nearly one-third still had 

problems with the legal process and/or the legal forms, and nearly half of these litigants 

were not able to find answers for these problems (Sales et al., 1993). 

It is unclear what the long-term effects of this lack of legal expertise will have for 

these parents who are mandated to mediate a solution. As McEwen et al. (1995) notes, 

there is little research that can provide guidance on the issue of fairness in the process or 
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in fairness in the outcomes for pro se litigants. McEwen et al. (1995) argue for an "opt 

out" clause in mandatory mediation statutes for those parties who are pro se, such that 

these parents are exempted from mediating their contested issues. Yet, if this "opt out" 

clause were provided in the Pima County statute for example, nearly 60% of the cases 

would be eligible for this provision. Without data to assess the desirability of this 

proposal, it seems short sighted given the assumed desirability of mediation in the divorce 

process. This conclusion is bolstered by previous research that has shown that unless 

mandated, the majority of clients will choose not to mediate (Pearson et al., 1982; see also 

Merry & Silbey, 1984). 

Given that self-representation is occurring at such a high rate and is likely to 

increase in the years to come, and given that mandatory mediation is becoming 

increasingly prevalent in jurisdictions across the nation, it is critical to understand the 

effects of mandating that self-represented parties mediate solutions to contested issues or 

of excusing these persons from this otherwise court-provided service. The need for this 

evaluation is heightened by the fact that judges, court administrators and bar associations 

are forming committees and work groups to draft policies on ways to deal with pro se 

litigants (Goldschmidt, 1997). 
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CHAPTERS 

BRIEF HISTORY OF MEDIATION 

Mediation as a process wherein a third party assists the disputants to resolve their 

conflicts has existed for thousands of years in other countries such as in China and Japan 

and in particular religious groups such as Jewish and Quaker (Brown, 1982; Folberg, 

1983, Kelly et al., 1985). The history of mediation as a method of dispute resolution in 

divorce cases, however, has a very short history (for a detailed history see Brown, 1982). 

Divorce and/or custody mediation essentially begins in the 1970's with the changes in the 

laws governing divorce from fault-based to a no-fault based divorce system (Brown, 1982; 

Folberg, 1983; Kelly et al., 1985). In a fault-based system, the adversarial process is 

useful in determining who is at fault or guilty (Kelly et al., 1985). As the theory goes, the 

transgressor deserves to be punished while the other spouse is considered the innocent 

victim, and deserves sympathy, support, alimony, at times most of the family assets and 

property and custody of the children (Brown, 1982). Alimony, custody of children, and 

division of property based on a determination of fault for the breakup of the marriage was 

gradually replaced to considerations of equity, fairness, need, ability to pay, and the "best 

interests of the children" (Folberg, 1983). The legal basis of a decision to divorce in most 

states is now if the marriage is irretrievably broken, without reference to the specific 

behavioral transgressions of either party.^ These no-fault divorce laws then made it 

^ There is currently a movement toward reverting back to a pseudo-fault-based system. 
Some states have passed legislation allowing couples to choose "covenant marriages," which 
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possible to develop a no-fauit divorce resolution procedure to settle contested issues 

between divorcing parties (Brown, 1982). 

The first mediators were a cadre of lawyers who, in the early I970's, took to heart 

the no-fault basis of divorce legislation (Folberg, 1983). For example, in 1969 Coulson, 

an attorney and President of the American Arbitration Association, encouraged attorneys 

to utilize alternative dispute resolution techniques such as mediation and arbitration to 

minimize the trauma associated with divorce (Brown, 1982; Coulson, 1969). In the early 

1970's he convened a meeting of the American Arbitration Associated and invited social 

workers, family therapists, divorce lawyers and a few family mediators to discuss 

alternative dispute resolution in divorce cases. In the years following, the American 

Arbitration Association drafted rules for conducting family mediation, and developed 

training for family mediators. In 1983 Coulson wrote an influential book on the topic. In 

1970, Fuller, a professor at Harvard Law School, wrote a paper discussing the uses of 

mediation including divorce mediation (Brown, 1983; Fuller, 1970). After going through 

an emotionally traumatic and expensive divorce process himself Coogler an attorney and 

family counselor wrote an influential book devoted to his systematic model of divorce 

mediation (Coogler, 1978) and established the first formal private divorce mediation 

center in the United States (i.e., the Family Mediation Center in Atlanta, Georgia) and 

established the first professional organization of mediators, the Family Mediation 

Association (Brown, 1982). Coogler's model has served as the basis for training 

require certain steps before the marriage can be dissolved (i.e., Arizona, 1998a). 
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thousands of mediators across the nation. By 1982, more than 500 people had completed 

his basic 40-hour, five-day workshop detailing Coogler's model (Brown, 1982) and his 

model remains one of the preeminent models in the field today. 

Court conciliation staffs were most likely the first to offer mediation services as 

they exist today (Folberg, 1983). In 1974, Irving, a family counselor and member of the 

faculty of Social Work at the University of Toronto, developed and began evaluating the 

use of conciliation counseling as an alternative to divorce litigation (Brown, 1982; Irving, 

1974; Irving, Benjamin, Bohm & Macdonald, 1981; Irving, Bohm, Macdonald & 

Benjamin, 1979; Irving & Benjamin, 1983). The counseling offered in Irving's work was 

much like the mediation that is offered today. Folberg was the first to use the term 

mediation in connection with counseling couples in a conciliation court setting and 

suggested how disputes between couples concerning custody and visitation could be 

mediated by a conciliation court counselor when it became clear the marriage was 

irretrievably broken (Brown, 1982; Folberg, 1974). 

In the United States, conciliation courts were established in California as early as 

1939 (Milne & Folberg, 1988) and initially focused on providing marriage counseling to 

encourage reconciliation (Milne & Folberg, 1988). With the change in divorce law to the 

no-fault divorce laws, however, the focus of these courts then changed fi-om providing 

marriage counseling to providing divorce counseling and custody mediation (Folberg, 

1983). Legislation mandating mediation for certain classes of cases (i.e., custody or 

visitation disputes) was first passed in Massachusetts and Connecticut in 1980 and 
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California soon followed in 1981 (Brown, 1982). And, as noted above, by 1991 there 

were at least 20S court-related divorce mediation programs. 

The family mediation movement was also strongly influenced by the writings of 

scholars from various disciplines, practitioners (Folberg, 1983) and researchers. Cultural 

anthropologists such as Nader studied the dispute resolution practices of different cultures 

and discussed how these processes play a part in social control in those cultures as well as 

our own (Nader, 1990; Folberg, 1983). Deutsch, a sociologist, (1969, 1973) examined 

constructive and destructive processes in dispute settlement and the use of third parties in 

resolution of conflicts (Brown, 1982). He made a significant contribution toward 

encouraging more cooperative dispute resolution procedures generally (Brown, 1982; 

Folberg, 1983). Legal scholars such as Spencer and Zammit (1976), Mnookin (1975; 

1984, 1993; Mnookin & Komhauser, 1979), Fisher (Ury & Fisher, 1981), and McEwen 

and his colleagues (1995, 1994) provided a theoretical grounding and then shaped changes 

in legal procedures and techniques for dispute resolution processes to take place outside 

the traditional legal procedures (Folberg, 1983). Practitioners such as Coogler (1978), 

Irving (Irving & Benjamin, 1983; 1995; Irving etal., 1979, 1981), Haynes (1981, 1994), 

Johnston (1987), Folberg and Taylor (1984) have developed and published models of 

mediation so that hundreds of others could use these techniques in resolving divorce 

disputes (Folberg, 1983). Researchers such as Felstiner (1974, 1975; Felstiner & 

Williams, 1978, 1980) and Sarat ( Felstiner & Sarat, 1992; Sarat & Felstiner (1995, 1989, 

1986), Irving (Irving & Irving, 1974; Irving et al., 1979, Irving et al., 1981, Irving & 

Benjamin, 1983, 1992, 1995; Benjamin & Irving, 1995), Kressel (1987, 1985; Kressel, 
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Jaffe, Tuchman, Watson, & Deutsch, 1980; KresseL, Frontera, Florenza, Butler, & Fish, 

1994), Pearson and Thoennes (1982, 1984, 1985a, 1985b, 1985c, 1986, 1988a, 1988b, 

1989; Pearson, 1993, 1994; Pearson et a!., 1982; Thoennes, Salem & Pearson, 1995; 

Thoennes, Pearson & Bell; 199), KeUy (1983, 1989, 1990a, 1991, 1995, 1996; Kelly et 

al., 1985; Kelly, Gigy & Hausman, 1988; Kelly & Gigy, 1989; Kelly & Duryee, 1992) and 

Emery (1994; Dillon & Emery, 1996; Emery & Wyer, 1987a, 1987b; Emery et al., 1987; 

Emery & Jackson, 1989; Emery, Matthews & Wyer, 1991; Emery, Matthews & 

Kitzmann, 1991; Kitzmann & Emery, 1993, 1994) have evaluated many mediation 

programs and provided invaluable information concerning its process, practice and 

effectiveness. 
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MEDIATION DEFINED AND CURRENT PRACTICES 

Mediation Defined 

Mediation is broadly defined as a task-oriented, time-limited, alternative dispute 

resolution process wherein the parties, with the assistance of a neutral person or persons, 

isolate disputed issues in order to consider options, alternatives and reach consensual 

settlement (Folberg & Taylor, 1984). It is also stressed that mediation emphasizes the 

parties' responsibility for making decisions. Mediation is not long-term family therapy; in 

fact, mediators often spend only a few hours with parties (Emery & Wyer, 1987a). 

Current Practices 

The current practice of mediation itself varies along several dimensions, including; 

Means bv which cases are referred. In some states, mediation is 

mandatory, (e.g., California, 1994); in other states, judges have the 

discretion to assign cases to mediation (e.g., Colorado, 1987). Yet, in 

other states, participation is voluntary such that the courts need only 

mention the possibility of mediation to litigants (e.g., Michigan, 1994). 

While some states do not have statutes explicitly providing for mediation, 

individual jurisdictions within those states often choose to enact local rules 

to employ mediation (Thoennes et al., 1991; Myers, Gallas, Hanson & 

KeUitz, 1988; McCrory, 1987). 
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Criteria to exclude cases. Some states allow a waiver from mediation for 

cases involving domestic violence (hereinafter used synonymously with the 

phrase spousal abuse) (e.g., Oregon, 1993). Most state statutes, however, 

do not address the availability of mediation for cases where there are 

allegations of spousal abuse. In five states where the court is responsible 

for making referrals to mediation (as opposed to it being categorically 

mandated or voluntary), the court must consider domestic violence issues 

before ordering mediation (e.g., Illinots, 1995; Louisiana, 1994; Minnesota, 

1990; Montana, 1993; North Dakota, 1991), and in two states litigants 

cannot be ordered to mediate in cases of domestic violence (e.g., 

Louisiana, 1994 and Montana, 1993). In two other states it is the mediator 

who is responsible for considering domestic violence issues when mediating 

custody issues (e.g., Maine, 1994 and Wisconsin, 1993) and in Wisconsin 

the mediator has the duty to terminate the sessions if there is evidence of 

domestic violence (e.g., Wisconsin, 1993). One state requires participation 

in all contested custody and visitation matters, regardless if spousal abuse is 

present, but allows separate mediation sessions for clients when there has 

been spousal abuse (e.g., California, 1994). Unfortunately, there are no 

guidelines in any of the state statutes for identifying spousal abuse or 

guidelines for determining the level of spousal abuse that should trigger the 

exclusion of a case. 
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Issues to be settled. Issues range from combinations of custody, visitation, 

and child support (Keilitz, Dal^, & Hanson, 1992), to the entire divorce 

settlement—including spousal support and division of property (Kelly, 

1990). One jurisdiction has instituted mandatory mediation for any 

contested issue, whether or not the clients have children (e.g., Miimesota 

General Rules of Practice, 1996). Another state requires the parties put 

forth a "good faith effort" and will assess sanctions for those who either do 

not put forth a good faith effort or fail to appear at the sessions (e.g., 

Maine, 1994). The remaining states do not address either issue. 

Behavioral conmiitments imposed on clients. Few states (e.g., Texas, 

1996) require a good faith effort in mediation. Unfortunately, specification 

of what constitutes a good faith effort is lacking in these statutes. And, at 

least one state (Maine, 1994) allows the court to impose a sanction, 

determined at the court's discretion, upon a party's failure to appear for 

mediation. This is an important issue for several reasons. Without the 

threat of sanctions, attendance in even mandatory mediation jurisdictions 

are in effect voluntary (Thoennes et al., 1991; Trost and Braver, 1987). 

This creates problems for the courts who will later need to decide what to 

do next with the case, problems for the mediation program in attempting to 

schedule mediation sessions, and burdens the clients who choose to attend 

only to have their efforts stymied because the other party is not available to 

negotiate. It also creates problems for researchers attempting to conduct 
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empirically sound research. Thoennes and her colleagues (Thoennes et al., 

1991) attempted to conduct an empirical investigation of an experimental, 

mandatory divorce mediation program in Marion County, Indiana in 1988-

89. The researchers were hoping to be able to make some clear 

conclusions concerning the differences between mediation and traditional 

litigation for resolving domestic relations cases. Unfortunately, there were 

no sanctions specified for clients mandated to mediation who failed to 

appear. Therefore, 41% of those assigned to mediation failed ro appear for 

the mediation intake and 38% with an appointment failed to appear for the 

mediation session. This result seriously compromised the number of 

conclusions that could be drawn from the study. Trost and Braver (1987) 

also found that a significant number of clients mandated to attend 

mediation in their sample neglected to do so. 

Confidentiality of the mediation sessions. In many states the contents of 

the sessions are both confidential and/or privileged (e.g., Iowa, 1995). 

Other states specifically define instances where information can be divulged 

(i.e., where ethical violations of the mediator occur, child abuse is raised, 

past or future crimes are divulged, or one of the parties commits peijury 

during the sessions) (e.g., Kansas, 1994). 

Setting and the number of mediation sessions offered. Mediation can be 

conducted by programs within the court (e.g., California, 1994) or through 

private mediators (Kelly, 1991). Research has consistently found that 



whether the service is free or fee-fbr-service had great bearing on how 

many sessions will be provided. Private, fee-for-service mediation 

programs tend to offer many more sessions than are allowed in court-based 

programs, with the number of mediation sessions ranging fi'om two or 

three sessions to as many as ten (Emery, Matthews & Wyer, 1991; Kelly, 

1991). 

Qualifications of the mediator. Some jurisdictions require specialized 

training (e.g., Iowa, 1995) and continuing education (e.g., Louisiana, 1995) 

in family mediation, and a college or professional degree in order to 

conduct mediation (e.g., Louisiana, 1995), while other jurisdictions have 

no training or educational requirements for mediation practitioners (e.g., 

Maine, 1994; Maryland, 1996; Mississippi, 1987). In addition, while some 

programs require paid professional mediators (e.g., Minnesota, 1990), 

others use unpaid volunteers with varied levels of qualifications (Maine, 

1994; McEwen et al., 1995). In a 1988 survey, over one third of 

responding mediation programs reported using unpaid volunteers to 

mediate divorce and custody cases (Singer, 1992). 

Presence or extent of lawyer involvement. In some states, lawyers 

(provided there are lawyers involved in the case) are required to attend 

their clients' mediation sessions (e.g., Maine, 1994; McEwen et al., 1995), 

while in other states lawyers are statutorily excluded (e.g., Montana, 

1993). 
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In summary, the result is that mediation programs are extremely different, 

jurisdiction to jurisdiction, thus making it difficult to conduct research or to compare 

program results across jurisdictions even within the same state (Kelly, 1996; Ricci, Depner 

& Cannata, 1991). Given the wide variability in program requirements, it also is 

unfortunate that there is no ongoing external review of mediation procedures in many of 

these programs (McEwen et ai., 1995). 

Not all programs present such differences, however. There are some similarities 

among court-sponsored, mandatory mediation programs focusing only on custody and 

visitation issues that are conducted by mental health counselors. This limited range of 

mediation programs processes the vast majority of clients seen in mediation today and 

follow a fairly routine procedure. After contacting the mediation service for an 

appointment, parents receive a packet of information including a description of mediation 

and a questionnaire which requests general information about the contested issues and 

specific information about domestic violence. The parents are asked to bring this 

questionnaire to the initial session. In addition, to obtaining this self-report questionnaire, 

many jurisdictions allow the mediation service to request the parents' divorce file from the 

courts. The information on the questionnaire and in the file allow the mediators to assess 

whether the case will be best handled by a mediation team. Long-term contentiousness or 

serious domestic violence will necessitate special arrangements, such as the use of a 

combination male/female mediator team. Many mediation services also provide alternative 

procedures for those cases with a history of domestic violence (e.g., "shuttle mediation" in 

which parents come in on separate days or are located in separate rooms on the same day). 



The initial portion of the first meeting typically includes an orientation session, 

which explains in detail the process and goals of mediation. In many (although not all) 

jurisdictions, the parents are then seen individually in order to more specifically screen for 

domestic violence issues that may not have been discussed in the court file or expressed on 

the questionnaire. This individual assessment also helps to identify other potentially 

problematic issues, such as mental health, drug or alcohol problems, extreme levels of 

conflict between the couple, or other specific issues of concern for the client in negotiating 

a settlement. The couple is then brought together and the more formal portion of 

mediation begins. Issues to be considered are enumerated, and the spouses are given the 

opportunity to present their positions and negotiate. After the presentation and 

negotiation of the issues, the mediator drafts an agreement reflecting any decisions that are 

reached. If the parents have attorneys, this draft agreement is then sent to the attorneys 

and one of the parties' attorney is asked to file the agreement with the court once 

approved by both attorneys. If there are no attorneys involved, the parties sign the 

agreement, and the mediation service files it with the court. 

Most of the remaining aspects vary from program to program, jurisdiction to 

jurisdiction, and state to state. One state, for example, requires the mediator to advise 

clients to obtain legal advice, but does not address steps a mediator could or should take if 

the parents either refuse to obtain an attorney or cannot afiford one (Kansas, 1994). In 

fact, no state statute addresses whether the parties have retained attorneys. This is 

troublesome because pro se litigants often have no advisor to interpret the equity of the 

mediation process and mediator methods used in their specific case, or the equity of the 
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specific decisions reached. For example, Maine's mediation statute provides that 

attendance by the parties is mandatory, the mediation is to address all issues including 

economic issues of child support, division of property and financial assets, rather than 

limiting it to solely custody and visitation issues. Despite these specific requirements, the 

statute neglects to consider other elements germane to mediation practice. For example, 

the statute does not require assessment of parties or cases to determine "fitness" of the 

case for mediation, and provides no mandatory exclusions for particular cases. In 

addition, the statute contains no provisions for mediator qualifications. As a result, 

parents participating in this program are placed in a tenuous position of being mandated to 

attend a process conducted by a person who may have no training in mental health issues 

or law and asked to make long-term financial and emotionally-laden decisions without the 

aid of mental health experts or legal counsel. 

Despite significant variation among the jurisdictions that limit the comparability of 

mediation programs across jurisdictions (Kelly, 1996; Ricci et al., 1991), these programs 

can be evaluated against themselves. That is, where mediation exists, there are laws (i.e., 

state statutes or local court rules) that establish the program's goals and parameters for 

that jurisdiction. By evaluating the validity of the behavioral assumptions underlying these 

goals, we can assess the rationality of the law (Sales, 1983). The goals of mediation 

appearing in state statutes and in scholarly and practitioner writings about mediation are 

broad-ranging. For example, two state statutes and several scholars define the goals to be; 

...(I) To reduce any acrimony that exists between the parties to a dispute involving 

custody or visitation of a minor child; (2) The development of custody and 
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visitation agreements that are in the child's best interest; (3) To provide the parties 

with informed choices and, where possible, to give the parties the responsibility for 

maicing decisions about child custody and visitation; (4) To provide a structured, 

confidential, nonadversarial setting that will facilitate the cooperative resolution of 

custody and visitation disputes and minimize the stress and anxiety to which the 

parties, and especially the child, are subjected; and (5) To reduce the relitigation of 

custody and visitation disputes. (North Carolina, 1994) 

...The mediation proceeding shall be used to reduce acrimony between the parties, 

to avoid litigation, and to develop an agreement assuring the child's or children's 

close and continuing contact with both parents after the marriage is dissolved. 

(Utah, 1994) 

Scholars and mediation practitioners have also published statements of the goals of 

mediation: 

...While mediation's goals of decreasing relitigation and increasing compliance are 

particularly appealing to legal professionals, mediation is also hypothesized to 

increase communication between parents, decrease bitterness and tension, and 

clarify the best interests of the children. Given the strong emotions and animosity 

associated with the divorce process, it can be argued that an adversarial method of 

dispute resolution such as the traditional litigation process can serve to fuel the 

hostility of the divorcing parents. Mediation's focus on the emotional needs of the 
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family contributes to its popularity among both legal and mental health 

professionals. (Dillon & Emery, 1996, p. 132) 

...In contrast to the competitive bargaining model, divorce mediation introduced 

different elements and potential into the conflict resolution process; direct contact 

and communication between disputants (reduced distortion in perception and 

conununication), a safe environment and managed conflict (reduced fear, 

minimized retaliatory actions and conflict spiral), identification of shared as well as 

individual goals (incentive to cooperate), focused problem-solving (minimized 

recrimination and accusation, promoted efficiency of process), active participation 

in the process (better knowledge of facts, higher likelihood of ownership of 

solutions and agreements), integration of issues (encouraged tradeoffs and meeting 

individual needs), interested-based negotiations (more likely to produce more 

satisfactory agreements), and control over and mutual agreement on all issues 

(more satisfaction, greater likelihood of compliance). (Kelly, 1990 p. 5) 

...Enthusiastic claims have been made on behalf of the divorce mediation process 

by its practitioners and supporters. In particular, mediation is thought by many to 

reduce hostility and stress, improve the conmiunication and cooperation of the 

participants, accelerate the psychological adjustment to divorce, result in higher 

levels of satisfaction with the result, lead to greater compliance with the 

agreements and after divorce, and reduce the cost and time necessary to obtain 
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final divorce. Few research studies have addressed these claims (Kelly et al., 1988, 

p. 453) 

Most of the goals codified in state statutes and designated by mediation scholars 

and practitioners can then be grouped into three categories: those linked to the mediation 

process,, those linked with the litigants, and those linked with the legal system. The 

remainder of this dissertation will consider these categories in detail. 



SECTION n. BENEFITS OF MEDIATION PROCESS 
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CHAPTERS 

FULL DISCUSSION OF CONCERNS 

At the heart of mediation are a unique set of procedures that are purportedly not 

available in the adjudicative process; (a) the opportunity for each parent to completely air 

her or his concerns while the other parent listens; (b) to do so in front of a neutral third 

party; and (c) to do so in a less adversarial forum than a courtroom. Howing from these 

procedures are assumed benefits to the litigant and legal system. 

Airing Concerns 

Generally, parents seem to agree that mediation provides an opportunity to discuss 

their concerns in detail and that this provides some benefit to them. Indeed, studies have 

shown that one of the major reasons parents are satisfied with mediation, as opposed to 

litigation, is because they are able to discuss their concerns. For example, in one study 

70% to 80% of the respondents agreed that the opportunity to air grievances was 

extremely important for them (Pearson & Thoennes, 1986). 

Not everyone agrees that mediation provides ample opportunity to air concerns, 

however. Some parents feel that the mediation process is rushed, and that they were given 

assembly-line treatment (Pearson & Thoennes, 1989). This perception is not surprising 

given that in some counties mediation is limited to only one session (Delaware see 

Pearson, 1994), even though in other counties it can include up to 10 sessions (Dillon & 
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Emery, 1996). Thus, some programs may provide more of an opportunity for discussion 

than others. 

In addition, there is a growing literature concerning specific instances when airing 

concerns face-to-face in mediation can be extremely detrimental to one or both of the 

parties, and to their children (Bryan, 1992; Fischer, Vidmar & Ellis, 1993; Grillo, 1991; 

Treuthart, 1993). Cases that include spousal abuse that are characterized by a "culture of 

violence" provide one example. Culture of violence relationships include three main 

characteristics. First, a pattern of abuse is present, which can include physical, emotional, 

familial (i.e., abuse to children and/or extended family), sexual, or financial abuse (i.e., 

abuser controls all money and financial resources), or a combination of these. Second, a 

pattern of domination and control is present wherein the abuser maintains control over 

every aspect of the abused's life. The abuser makes the rules for the family enforces them 

by threats of future violence against the abused, the abused's children or extended family 

and friends. Emotional abuse and social isolation are common and eventually lead the 

abused to feel depressed, alone, and fearful that no one will support her or help her if she^ 

leaves. Eventually, the abused is led to f^i responsible for the abuse due to minor 

violations of the rules, even though the rules are seldom explicit and may change from day 

to day. Third, culture of violence relationships include a pattern of denial and 

minimization of the abuse. Even when questioned, the abused spouses will deny the abuse 

or make excuses for why it must be her fault. Ellis (1990) explains that the family is 

^Although it is theoretically possible for the abused spouse to be male, it is much more 
common for the abused spouse to be female. 



regarded socially as a "private domain" where outsiders are extremely hesitant to intervene 

in disturbances within the family or come to the aid of even an assaulted wife or partner. 

In addition, privacy norms governing family relations dictate that observers' or victims' 

reporting spousal abuse is a deviation from these norms or "snitching." Thus, privacy 

norms surrounding families support and encourage abused spouses to keep her abuse a 

secret. 

Fischer et al. (1993) argue that those relationships characterized by a culture of 

violence are qualitatively different from those relationships with isolated acts of violence. 

The degree of power imbalances and long-term consequences that occur in relationships 

characterized by the culture of violence are often absent in relationships with isolated acts 

of violence (Fischer et al., 1993). For the abused spouses, the pattern of abuse and 

pattern of domination and control is long-lasting and leaves them in a state of emotional 

exhaustion and perpetuates fear for their own lives as well as the lives of their children, 

friends and extended family. There is empirical support for the notion that there are 

different types of marital violence. For example, one type includes mild to moderate 

physical violence and may be relatively common (Holtzworth-Munroe, Smutzler & Stuart, 

1998) and has been labeled common couple violence by Johnson (1995) or phvsical 

aggression by O'Leary (1993). The second is characterized by more severe husband 

violence and more pervasive husband control (Holtzworth-Munroe et al., 1998) and has 

been labeled patriarchal terrorism (Johnson, 1995) or severe violence by O'Leary (1993). 

It is this second group of women that are most in danger when attempting to divorce their 
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abusive husbands. Thus, for these abused spouses, several factors indicate that meeting 

face-to-face and airing concerns is extremely detrimental. 

First, one of the most dangerous times for abused spouses is once they have 

separated from their abuser (Ellis, 1987; Ellis, 1990; Fischer et al., 1993; Mahoney, 1991). 

Contrary to the popular assumption, fear of abandonment (Dutton & Browning, 1988) or 

actual separation tends to increase, not decrease the violence, with women who are 

separated firom their partners disproportionally assaulted, raped and murdered (Ellis, 1990; 

Fischer et al., 1993). Separation limits the abuser's ability to dominate and control the 

partner (Fischer et al., 1993). Therefore, the abuser often pursues court-mandated 

mediation because it offers an opportunity for the abuser to see the spouse face-to-face 

(Fischer et al., 1993). Hence, merely attending mediated sessions may be dangerous for 

abused spouses. Indeed, several abused women have been killed by their estranged 

abusers as the women arrived at a courthouse for a hearing (Fischer, et al., 1993; 

"Lawyers See Rise in Anger", 1996). And, of the 56 court-mandated mediation programs 

in California, 33 reported that security problems or incidents had occurred in mediation 

sessions or related family court services ranging from physical violence directed toward 

spouses and other family members to violence toward attorneys and mediators (Ricci et 

al., 1991). Although 14 of these programs reported having both bailiffs nearby to 

intervene in the event of violence or other security measures in place, 15 of these 33 

reported that had no provisions for security (i.e., bailiff nearby or beepers to signal for 

assistance, etc.). The programs reporting security problems also noted that they 

commonly confiscated weapons brought into their offices (Ricci et al., 1991). In at least 
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one study, researchers, compared abused spouses who participated in mediation with 

those who hired lawyers and presumably used the traditional litigation process (Ellis, 

1990). Results indicated that those abused spouses who mediated their divorces and 

identified their abuse were more likely to report post-separation abuse than those who 

hired lawyers and used the traditional court processes (Ellis, Ryan, Choi, 1988). 

The second reason why meeting face-to-face may be extremely detrimental is the 

actual communication pattern of the couple. Fischer et al. (1993) argue that all couples 

develop idiosyncratic modes of communication. Single words, facial expressions, 

gestures, or tones of voice go unnoticed by outsiders, but convey clear meaning to the 

couple. An abuser, therefore, is able to intimidate and control the abused through hidden 

symbols, that even the most astute mediator will not identify (Fischer et al., 1993). Such 

illicit communication stymies all meaningful airing of concerns. 

Some argue that mediation programs can screen for these tjrpes of relationships 

and offer the abused spouse alternative procedures (i.e., meeting with the mediator on 

separate days, meeting in separate rooms, offering to have someone walk the abused 

spouse to her car) (Duryee, 1995; Erickson & McKnight, 1990; Girdner, 1990; Landau, 

1995; Magana & Taylor, 1993; Marthaler, 1989; Newmark et al., 1995; Vincent, 1995; 

Yellott, 1990). All of these measures assume that the abuse will be identified. As noted 

above, Fischer et al. (1993) argue that abused spouses involved in culture of violence 

relationships will often not identify the abuse even when directly questioned because of 

embarrassment and/or fear of future violence against them, their children, their extended 

family or fnends. And, mediators are incapable of identifying abusers' hidden signals, thus 
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current screening procedures are useless for this population of abused women. At most 

these screening procedures give legislators, program administrators and mediators a sense 

of security that spousal abuse victims will be identified, and these procedures probably do 

Identify a number of women who are willing to disclose their abuse. At worst it fails to 

identify a significant number of abused women—the women who are at most risk of future 

violence. Therefore, the culture of violence victim is placed in a no-win situation. Identify 

the abuse and risk heightened future violence, not identify the abuse and place herself in 

danger by simply attending a court-mandated, face-to-face session, or not respond or not 

attend the mediation sessions and risk contempt charges and possible sanctions for failing 

to appear at the sessions. 

It is not only mediators who fail to identify abuse. Domestic violence, at least in 

its milder forms, is common in couples seeking therapy. Nonetheless, detailed 

pretreatment assessments by therapists likewise often miss the presence of abuse (O'Leary, 

Vivian & Malone, 1991) And, O'Leary et al. (1991) show that therapists are treating 

violence in many couple therapy sessions without realizing it. If trained mental health 

professionals fail to detect abuse, it is unlikely that mediators untrained in mental health 

issues will detect it. And, if spousal abuse is detected there is no criteria that specifies the 

level of or type of abuse which would preclude a couple from mediating their case. 

It is not only abused spouses who may find meeting face-to-face to air concerns 

harmful. There is one type of family, characterized by a particular pattern of enmeshed 

interaction, that has been identified by many researchers as making mediation extremely 

harmful (Isaacs, Montalvo, Ablesohn, 1986; Johnson & Campbell, 1987; Kressel et al.. 



1980; Mathis & Yingling, 1990; Mclsaac, 1987; Ricci, 1989; Saposnek, 1983; Walker, 

1986). Although given different labels by different researchers, Mathis & Yingling (1990) 

have provided a summary of the diflferent terms and descriptions of the pattern (i.e., 

disorganized structure; frequent and direct fighters; impasse; fused; chaotic; incompatible 

spousal strategies; structurally coupled; pas-de-deux). Essentially the couples become 

stuck in endless negotiation, and "dispute for the sake of disputing, negotiate and 

renegotiate interminably, derive little benefit from it and ultimately achieve no settlement" 

(Mathis & Yingling, 1990, p. 125). Additionally, if allowed, the couple will fight until 

both are financially and emotionally drained (Isaacs, et al., 1986). 

Kressel, et al. (1980) describes one variant of the enmeshed relationships noted 

above. These couples tend to have extremely high levels of conflict, frequent 

communication and extreme ambivalence about the decision to divorce. They often 

continue to live in the same residence, sleep in the same bed and have sexual relations. 

Most times one or both come to mediation grudgingly. Negotiations are long, 

acrimonious, and get bogged down in squabbling over minutiae. Airing concerns then 

becomes a vehicle to continue the enmeshed relationship rather than end it. 

In the second type of relationship identified by Kressel, et al., autistic relationships, 

conmiunication and overt conflict about the possibility of divorce are almost entirely 

absent. There is, however, an undercurrent of anger, hurt and anxiety about discussing the 

issues to be settled in mediation. Negotiations are described as one parent acquiescing 

without offering opinions or ideas. The acquiescing parent will then sporadically make 

demands and not allow any negotiation of the terms of the demands. The couple has an 
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extremely difficult time communicating and informed negotiations never occur. Due to 

the lack of mutuality of decision-making, often these settlements break down over time. 

Both patterns of relationships (i.e., enmeshed and autistic) share the same 

underlying inability of the spouses to engage each other in constructively identifying areas 

of conflict and then resolving them (Kressel et al., 1980). The opportunity to air concerns 

tends to recapitulate the major dynamics of the relationship in a capsulized form (Kressel, 

et al., 1980). For these two types of couples, airing concerns is not helpful. It may be that 

there is a basic incongruence between the goal of the mediator and the goal of the clients. 

Whereas the goal of the mediator is to engage the couple in cooperative and constructive 

problem-solving, the unstated goal of the clients is to either maintain the conflicted 

relationship (enmeshed couples) or to avoid open discussion of the problems (autistic 

couples). This basic incongruence between goals of the respective parties then makes it 

extremely difficult for mediation to succeed in producing an agreement. Unfortunately, 

there is no data offered on prevalence of any of these couple types so it is unclear how 

many of each type are divorcing. 

Beyond the mediation literature, the clinical literature also identifies a pattern of 

couple interaction that is not conducive to airing concerns. In the "demand-withdraw" 

pattern of couple interaction ("DWI"), "one partner pursues, criticizes, nags, or demands 

while the other distances, defends, avoids, or withdraws" (Shoham, Rohrbaugh, Stickle & 

Jacob, 1998; Christensen, 1987, 1988). This pattern is commonly found in couples where 

the husband has a drinking problem (Shoham et al., 1998; Bepko & BCrestan, 1985; 

Treadway, 1989). In these relationships, the wife criticizes and demands changes fi'om her 



alcoholic husband. The husband then withdraws or defends himself This response leads 

to more demands on the part of the wife. This pattern repeats itself, both partners playing 

integral parts in keeping the cycle going (Shoham et al., 1998). Shoham and her 

colleagues conducted a study with couples high and low on DWI and tested two 

therapeutic interventions, one which places a high level of demand on the drinker for 

abstinence and change (cognitive-behavioral), and one which takes a more permissive 

stance toward abstinence and adjusts itself to the drinker's readiness to change (family 

systems). The researchers hypothesized that therapeutic intervention that mimicked the 

family communication pattern currently operating would be seriously compromised. The 

researchers reasoned that the high demand therapy would recapitulate the unhealthy 

pattern of interaction that the couple currently have (i.e., the therapist demanding change 

and the husband withdrawing, defending). They further reasoned that for the couples to 

change and break this ineffectual pattern, the intervention would need to be; (a) more 

fluid with less demands for change in a specified time fi'ame, and allow for, for example, 

setbacks without punishment; and (b) reduce the demands of the wife. The results indicate 

extremely high drop-out rates for high DWI couples enrolled in the cognitive-behavioral 

intervention, the therapy that mimicked the relationship style currently operating. These 

drop-out rates were much higher than for those couples enrolled in the family systems 

intervention, the one which did not mimic the ineffectual relationship interaction pattern. 

A similar pattern of results were obtained for abstinence rates. 

Extrapolating these results to the mediation context, it may well be that there is a 

Treatment x Couple interaction. Divorcing couples high on DWI who attempt to resolve 
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their contested issues with a mediator using a model of mediation high on demand and 

directiveness (i.e., structured mediation, see Coogler, 1978; labor management model, see 

Haynes, 1981) may well find that the airing of concerns is harmful and mimics the 

currently-operating family interaction process. The "demander" will monopolize the 

speaking time, criticize and make demands and the "withdrawer" will defend his or her 

position, which leads to more demands, and so on. 

The DWI variable has also been found to differentiate domestically violent couples 

(Holtzworth-Munroe et al., 1998). Using observational measures of couple interactions, 

these researchers found the husband/demand wife/withdraw pattern in a sample of 

domestically violent and distressed couples. In this pattern, the husband makes the 

demands (i.e., pressures, nags) while the wife withdraws (i.e., becomes silent or refuses to 

discuss the issue further). The researchers found that the husband/demand wife/withdraw 

pattern was more conunon among couples where the husband displayed higher levels of 

violence and distress and less common among the less violent and nondistressed couples. 

In other words, the husband/demand wife/withdraw pattern may be uniquely related to 

couples with high levels of marital violence and distress (i.e., culture of violence couples 

wherein the wife files for a divorce). Other researchers have also found that violent 

distressed couples are more likely to self-report high levels of negative behaviors (Lloyd, 

1990). 

Holtzworth-Munroe et al. (1998) found elevated levels of contempt in violent 

distressed couples during discussions in which the wife was requesting a change in the 

dynamics of the marital relationship or changes in specific behaviors of her spouse. These 
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researchers suggest that this finding may reflect other coercive and abusive behaviors and 

raises questions about whether the wife is truly free to request relationship changes in 

therapy. A parallel concern could be made for negotiations in mediation for these wives; 

wives in these relationships may not be free to negotiate for their respective interests. 

Taken together, these findings indicate that there are potentially important differences in 

the conimunication patterns of domestically violent couples that may interfere with an 

ability to mediate differences in a divorce. In particular, if the wife is wanting the divorce, 

and there is a husband/demand wife/withdraw pattern of communication between the 

couple, airing of concerns and negotiating equitably will be difiRcult if not impossible for 

the wife. 

As Holtzworth-Munroe et al., (1998) note. National data indicate that 

approximately 2 million women will be severely assaulted by their husbands each year 

(Straus & Gelles, 1990). Many of these woman will divorce their husbands and be 

mandated to attend mediation. This coupled with the finding that violent men in distressed 

relationships are particularly likely to respond violently to situations where they perceive 

their wives to be abandoning them (Dutton & Browning, 1988; Holtzworth-Munroe et al., 

1998) makes for a serious situation for these women in mediation. At present there are no 

criteria for determining when or if mediation is appropriate with domestically violent or 

abusive couples. It may be that the DWI variable can shed some light on when wives in 

these couples are possibly unable to participate meaningfully in mediation.* 

* Obviously, not all couples are likely to have problems airing their concerns in mediation. 
Mediation is likely to be helpful in some cases, even though it is harmful in others. For example. 
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Airing Concerns and the Pro Se Litigant 

Finally, the works cited above do not address specifically the issue of pro 

se representation in family law matters. The question is whether the representational 

status (e.g., attorney represented versus self-represented) has any bearing on the parties 

airing concerns in a mediation context. It will have no bearing for an attorney represented 

client when the attorney neither participates in the mediation sessions nor provides 

subsequent counseling. In essence, the parties are then operating somewhat as pro se 

litigants—at least in regard to the mediation process and its effects. Attorney represented 

parties still have an important legal advantage over the pro se litigant, however, in that 

they could receive a great deal of advice and preparation in negotiation skills from their 

attorney prior to entering the mediation session. Some pro se parties also are likely to be 

at another disadvantage. Pro se abused spouses may experience severe harm beyond that 

experienced by an attorney-represented abused spouse, even when the attorney for the 

other party does not attend the mediation. For example, once mediation ends, there will 

Kressel et al., (1980) identify two additional relationship types that are quite compatible with 
airing concerns (i.e., direct-conflict and disengaged types). The direct-conflict relationships have 
high levels of overt conflict, but firequent and open communication. Most have seen therapists 
and have worked through the more emotional aspects of the divorce. The conflicts are mainly 
focused on realistic fears of dividing scarce financial resources. Disengaged relationships have 
little conmiunication and conflict, but through lack of interest, as opposed to anxiety in the 
autistic couples. Both members of the disengaged couples only wish to complete negotiations and 
are basically fair to each other as well as the children. For these couples (i.e., direct-conflict and 
disengaged) there is an overall congruence between the mediator's goals and those of the couple, 
both wish an evenhanded, directive intervention to arrive at an equitable settlement. Interestingly, 
although disengaged couples do well in mediation (Kressel et al.), research has found that these 
couples do not do well in behavioral couple therapy (Jacobson & Addis, 1993). There may be 
less congruence between the goals of the couple and the goals of the therapist in this situation 
(i.e., disengagement versus active engagement). 
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no longer be a mediator available to buffer the potential anger of the abuser or heightened 

danger to the battered spouse. Although this is true of both pro se and attorney-

represented abused spouses, for the pro se litigant there will be no lawyer to turn to for 

advice concerning legal avenues for protecting themselves. 

When attorneys participate in the mediation and provide subsequent counseling to 

the client, they can make a great deal of difference in the airing of concerns. They can, for 

example, assist the clients by prompting them concerning issues the clients want discussed 

so that all of the clients' concerns are addressed. Attorneys can also provide a check on 

the mediator to ensure that the clients are actually able to air their concerns and that this 

airing of concerns does not become detrimental to the client. Thus, pro se clients are 

further disadvantaged by reduced opportunities to fully air their concerns when compared 

to these attorney-represented clients. 
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CHAPTER 6 

BENEFIT OF NEUTRAL THIRD PARTY AS MEDIATOR 

Some claim that mediation is distinct and stands apart from the adversarial system 

in that it returns control to the parties for decisions concerning the conditions of their 

divorce (Folberg & Milne, 1988; Haynes, 1981; Irving & Benjamin, 1995). In line with 

this claim, state statutes define the role of a mediator as "neutral facilitator," and it is 

purported to be the clients who determine the terms of the final agreements. Within the 

context of divorce mediation, the "neutral facilitator" position is at best difRcult to sustain 

and, under most circumstances, unreasonable to strive for (Bernard, Folger, Weingarten, 

& Zumeta, 1984; Haynes, 1981; Irving & Benjamin, 1995; Kressel et al., 1994; Taylor, 

1997). 

Neutrality is an unreasonable goal to strive for because of competing directives as 

to what behaviors constitute neutrality. Cobb and Rifkin (1991) demonstrate that there 

are two separate and competing conceptions of neutrality used in the mediation literature 

(i.e., neutrality-as-impartiality and neutrality-as-equidistancing; cfFeer, 1992). Neither 

conception is clearly defined nor are the practice implications of each conception ever fully 

explored empirically or theoretically in the mediation literature. When Cobb and Rifkin 

examined possible scenarios for how mediators could meet these competing directives, 

they find it is impossible to attain both types of neutrality simultaneously. As a result, it is 

impossible to create mediator neutrality, and adequate ethical and practice guidelines for 

mediators. We next consider these two types of neutrality in detail. 
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Neutrality-as-Impartiality 

Neutrality-as-impartiality is defined as an absence of bias on the part of the 

mediator. Mediators are to separate their own private attitudes and values from the 

mediation process in order to avoid having these personal attitudes influence the 

negotiation process or the content of mediation agreements. Impartiality is the result of a 

mediator monitoring her or his internal psychological processes and guarding "against 

psychological processes that may favor either disputant" (Cobb & Rifkin, 1991, p. 44). 

Mediator bias is thus bad and to be avoided (Cobb & Rifkin, 1991). But an obvious 

question is whether mediators can set aside ail personal biases (developed through 

attitudes and values) in their decision-making and be truly impartial? 

To answer this question, we need to examine the relevant social psychology 

literature. Verbal interactions are always somewhat ambiguous and frequently have 

multiple meanings. As a result, some degree of interpretation on the part of the individual 

receiving the information is required (Myers, 1996; Fazio, 1986). The filter through which 

we interpret these communications is to an important extent, comprised of our attitudes 

and values (Myers, 1996). Research suggests that attitudes include several components 

and, under certain circimistances, attitudes and values serve as a guide for behavior (Fazio, 

1986; Kraus, 1995). Thus, the notion of impartiality implied in the mediation literature 

includes both impartiality in the initial perception of information. But more importantly, 

impartiality also involves the mediator's judgment and use of information. 

Attitudes are comprised of three sources of information: affective, behavioral, and 

cognitive (the "ABC's" of attitudes). Information from these sources is then used to 
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categorize a stimulus or piece of information along an evaluative dimension (Zanna & 

Rempel, 1988). It is generally agreed that the affective component is defined as all 

positive or negative emotions toward the object (Taylor, Peplau & Sears, 1997). The 

cognitive component is defined as the thoughts, facts, knowledge and beliefs the person 

has about the particular object while the behavioral component refers to a tendency to act 

regarding an object (Taylor, Peplau & Sears, 1997). Attitudes facilitate quick access to 

relevant information and other related attitudes, because they provide important linkages 

amongst information held in memory. Thus, pre-existing values and attitudes facilitate 

quick perception and categorization of information (Judd, Drake, Downing, & Krosnick, 

1991), which in turn facilitates rapid decision-making (Fazio, 1986). 

Applying this information to the mediation context, mediators have pre-existing 

affects, behaviors and cognitions ("ABC's") regarding the mediation clients, pre-existing 

beliefs about appropriate models and strategies for conducting divorce mediation, and pre

existing beliefs about the appropriate terms for divorce agreements. The A's, B's and C's 

then serve as the filter through which information fi'om a particular couple is perceived. In 

other words, in order to be truly impartial, mediators would need to have no pre-existing 

positive or negative feelings concerning divorce mediation or the specifics of divorce 

agreements (the affective component). Mediators would also need to have no pre-existing 

knowledge so the new information processed would not be biased (the cognitive 

component). And, the mediators would need to have had no previous experience with the 

mediation process in order to act truly freely, without influence of previous experience 

(the behavioral component). Of course, none of these three contingencies hold true. 



Mediators do have previous experience, or hopefully at least some training, and thus have 

pre-existing negative or positive feelings, thoughts, facts, knowledge, and beliefs about 

mediation clients, mediation agreements, and appropriate models and strategies for 

conducting mediation sessions. It should not be surprising, therefore, that researchers 

have shown that mediators do not separate their attitudes and values from the mediation 

process, and that these attitudes and values have a profound impact on the process of 

mediation and the agreements that are ultimately produced (e.g., Folger & Bernard, 1985; 

Dingwall & Greatbatch, 1991). 

The second issue regarding impartiality is how people act on or use information as 

a result of their biased perceptions—the B portion of the ABC's of attitudes. There is a 

long tradition of social psychology research investigating the connection between attitudes 

and behavior (Kraus, 1995). Although there is some controversy concerning the specific 

conditions under which attitudes guide behavior, it is now generally agreed that under 

certain circumstances there is considerable consistency between an individual's attitudes 

and behavior. "It now appears that stable attitudes, important attitudes, easily accessed 

attitudes, attitudes formed through direct experience, attitudes about which people are 

certain, and attitudes that show a high degree of consistency between cognition and affect 

are most likely to predict behavior." (Taylor et al., 1997 p. 166 citing Kraus, 1995). 

At least in the court-sponsored mediation context, where much of the mediation is 

practiced today, most of these conditions are met. For example, in court-sponsored 

mediation programs mediators work with clients every day and thus have a good deal of 

direct exposure to their attitude objects (e.g., litigants and the mediation process 
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generally). It is well established that attitude-behavior consistency is greater when direct 

experiences with the attitude objects occur, than when attitude objects are only heard or 

read about (Fazio, 1986; Kraus, 1995). 

Frequently expressed attitudes are very accessible (Taylor et al., 1997), and those 

attitudes that are more accessible in memory influence behavior more strongly. Again, 

court-sponsored mediators are working with clients on a daily basis and are accessing and 

expressing their attitudes very frequently. In court-sponsored mediation programs, a 

mediator must explain to nearly all the clients the mediation process and how it will be 

applied to them. In doing so, the mediator must frequently express his or her attitudes. 

Attitudes often become more extreme when they are expressed frequently (Downing, Judd 

& Brauer, 1992). It is, therefore, likely that mediators will become more extreme in their 

attitudes because they express them on a daily basis. In addition, highly accessible 

attitudes heavily influence behavior because they are automatically activated at the mere 

presence or mention of the object (Kraus, 1995; Taylor et al., 1997). It may be that 

mediators' attitudes are activated when they see the clients, or when they start thinking 

about work. Recent research suggests that even less accessible attitudes may 

automatically become active when the attitude object is present (Bargh, Chaiken, 

Govender, & Pratto, 1992)~in the mediators' case, when clients are present. 

Moreover, much of our behavior is guided by our attitudes and values, albeit often 

without our awareness or intention (Taylor et al., 1997). Thus, it seems exceedingly 
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unlikely that a mediator will be able to monitor internal and automatic cognitive 

processing of information so that personal attitudes will not affect their judgment and 

behavior (Cobb & Rifkin, 1991). 

Values are similar to attitudes and are defined as central principles around which 

an individual's goals and behavior can be integrated (i.e., freedom, justice) (Reber, 198S), 

or as personal convictions about what is desirable and how people ought to behave 

(Myers, 1996). Research has shown that for most individuals values also have a profound 

influence on attitudes and behavior (Mellema & Bassili, 1995). In the mediation context, 

mediators' values appear to have significant impact on their behavior. Those mediators 

who hold self-determination to be an important value would allow parents to make their 

own decisions, even if it meant allowing an agreement with which the mediator did not 

ethically agree to go forward (Folger & Bernard, 1985). Those mediators who hold 

justice as a value, however, would intervene to shape agreements to their own sense of 

justice and, for example, try to favorably balance the interests of weaker parties (Folger & 

Bernard, 1985). It appears fi-om this one study that the values mediators hold could 

strongly influence their decisions concerning when and how to intervene in the mediation 

process. Empirical research in practice settings of actual mediator behavior is needed to 

confirm this finding. 

Information perception, and often behavior, is biased by attitudes and values. As 

Taylor (1997, p. 220) has boldly stated; "there is no such thing as total impartiality, 

neutrality, or lack of bias when working with people, even though as practitioners they 

may strive for such ideals." Interestingly, Taylor then goes on to define ethical practices 
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along a continuum from "strict" to "expanded" neutrality (Taylor, 1997). While the 

"strict" neutrality anchor represents mediators who do not balance power, do not use 

private caucuses with individual clients to deal with emotional or intrapersonal conflict, 

and who stay mainly within a narrow definition of neutrality, the "expanded" neutrality 

anchor includes mediators who actively use power-balancing techniques, intervene to help 

clients bargain, and use private caucuses with individual clients to strategize and train a 

client to be a better negotiator and allow the client to vent emotions (Taylor, 1997). The 

use of the term "expanded" neutrality to define this second anchor point epitomizes the 

current conundrum of defining acceptable mediator practices, while still using the word 

neutrality as a descriptor. What is described is anything but neutral. A more literal 

definition of the expanded neutrality anchor would be described as active, directive, and 

therapeutic intervention. Defining expanded neutrality as neutral only masks mediator 

practices behind a guise of neutrality that no longer exists for many mediators. 

The Family Law Section of the American Bar Association ("ABA") also seems to 

acknowledge that information perception and subsequent behavior is biased by attitudes 

and values, but maintains the use of the term neutrality. The ABA Divorce and Family 

Mediation Standards of Practice (1986) requires mediators to disclose to their clients their 

biases and strongly held views on issues to be discussed in mediation (ABA Standard mb, 

1986). The Standard states that by doing so the mediator discloses information 

concerning when his or her "judgement might influence the participant's decision making" 

(Standard HI, ABA, 1986). The clients are therefore informed that the information they 

provide to the mediator will be perceived through the filter of the mediator's stated biases 
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and strong views. It is reasonable to assume that for the ABA, biases and strong views 

are the result of what the social psychology researchers define as values and attitudes. 

Thus, it appears that the ABA de facto recognizes that it is impossible to perceive 

information totally independently of these values and attitudes. The ABA (1986) clearly 

recognizes that these biases may strongly affect mediators' judgments and the advice they 

will give, which in turn influences their clients' decision-making. Unfortunately, the ABA 

Standards (1986) still retain the directive for mediators to be impartial even though other 

portions of the Standard clearly recognize that impartiality is impossible and requires 

mediators to identify their biases. 

Alternatives to Impartialitv 

Interestingly, several mediation researchers have abandoned the notion of 

impartiality altogether. These researchers strongly advocate against mediators adopting 

an impartial style, arguing that a more active, directive and investigative style will produce 

more durable agreements and more satisfied customers (e.g., Haynes, 1981; Kressel et al., 

1994; Maxwell, 1992). In support of this view is a study that identified two distinct 

mediator styles: maintaining impartiality (settlement-oriented), and investigating 

underlying causes of conflicts and directing discussions of options (problem-solving) 

(Kressel et al., 1994). Settlement-oriented mediators mainly strive for obtaining an 

agreement. They do not probe the clients for background information concerning their 

conflict, circumstances or needs. If the parents do not wish to address the underlying 

causes for conflict then these issues are left unaddressed. Settlement-oriented mediators 
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place great weight on maintaining impartiality, leaving the primary responsibility for 

resolving conflicts with the parents. Th^ also do not strategically direct the negotiations 

to reach a particular result. A problem-solving mediator, on the other hand, 

...attaches greater importance to sound problem solving than to settlement per se, 

subordinates "neutrality" to the task of correctly identifying the relevant sources of 

conflict, and acts in a manner suggesting that leadership of the problem-solving 

rests with the mediator rather than the parties. (Kressel, et al., 1994, p. 77) 

Because of the active, investigative role that problem-solving mediators play, the 

researchers argue that problem-solving mediators are better able to present the parties 

with integrative proposals for breaking impasses (Kressel et al., 1994). As a result, 

problem-solving mediators thus often decide the terms of the agreement, as well as 

directly control the process. 

In terms of case outcomes, Kressel et al. (1994) found that settlement-oriented 

mediator cases settled less often and had more post-mediation court action, indicating less 

durable agreements. These researchers theorize that because the underlying reasons for 

the conflicts are not unaddressed at the time the tentative agreements are reached, the 

agreements fall apart and the couple resumes the conflict. It also appears that clients of 

problem-solving mediators are more satisfied than clients of settlement-oriented 

mediators. Problem-solving mediation clients who reached agreements were much more 

willing to be interviewed 18-months after mediation was completed than were settlement-

oriented clients (57% versus 28%), and they had more positive feelings toward mediation. 
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Kressel et al. (1994) conclude that a problem-solving mediation model thus 

produces a more focused, structured, and vigorous approach during mediation, more 

frequent and durable settlements, and a generally more favorable attitude toward the 

mediation experience. Thus, they argue that impartial mediators do their clients a 

disservice and that, in fact, mediators should not strive to be impartial (Kressel et al., 

1994). In this view, mediators should strive to use the problem-solving style, which is 

much more active, investigative and directive than the position neutrality-as-impartiality 

would advocate. 

It may well be that the needs of the clients will dictate how a mediator must 

proceed. The style of the mediator may need to vary depending on the quality of the 

relationship between the parties. Pruitt (1995) argues that when there is a positive 

relationship between the parties, the couple can generally negotiate a solution and third 

parties should stay away from the controversy and let the parties negotiate on their own. 

When the relationship is neutral, however, Pruitt suggests that a third party may be useful 

to overcome minor problems in the perception of the other party's position and move 

beyond bargaining postures to actually resolving issues. An impartial mediator may be 

very effective in this situation. When there are negative feelings on both sides, Pruitt 

suggests that there may need to be a significant amount of relationship therapy before 

mediation or negotiation can be effective. The more escalated the battle between the 

couple, the more effort needs to be put into building a relationship before the couple will 

actually be able to resolve their differences (Pruitt, 1995). This type of mediation does not 
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necessarily fit will with the neutrality-as-impartiality model. Relationship therapy requires 

active intervention on the part of the mediator and willing parties. 

In addition, long-term success in mediation (compliance, improved relationship and 

satisfaction with the agreement in the long-term) was not related to either short-term 

success (whether an agreement was reached) or initial satisfaction with the agreement 

(Pruitt, 1995). Long-term success was related to the degree of joint problem-solving 

during the session and may be related to practicing a skill that is useful in the future 

(Pruitt, 1995). Both the relationship type of the couple and the desire for long-term 

success of any agreement reached may necessitate different intervention styles that move 

well beyond neutrality-as-impartiality for some couples. 

Neutrality-as-Equidistance 

A second conception of neutrality in the mediation literature is equidistancing 

(Cobb & Rifkin, 1991). By this definition, mediators are required to prevent parties fi^om 

coercing each other, and do so by balancing power between the parties when it is 

appropriate. Neutrality-as-equidistance is seen as a relational process between the parties 

and the mediator rather than a psychological process internal to the mediator, as was the 

case with neutrality-as-impartiality. "The notion is that mediators may, at a given 

moment, favor one side or the other, but unbiased settlement is the" summative outcome' 

of this process" (Cobb and Rifkin, 1991, p. 44). Bias is thus used as both a negative 

psychological characteristic that should be avoided and a positive strategy that should be 

used to attain balanced negotiations (Cobb & Rifkin, 1991). Unfortunately, there are no 
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clear criteria for determining what a power difference is and when it is occurring, so it is 

left to individual mediators to make this determination. And, as Brodsky (1990) notes, the 

vaguer the goals or criteria are for any given task, the more likely it is that the person 

making the decisions will utilize her or his own biases or values. 

...In other words, if mediators are equidistant, they cannot be impartial, and if they 

are impartial, they cannot be equidistant... The presence of these two competing 

notions of bias (bias as a negative psychological phenomenon and bias as a 

proximate relationship) makes it difficult, if not impossible, for mediators to assess 

their own practices; there are no criteria for differentiating these two notions of 

bias... The discontinuity between these two definitions of "neutrality" and the 

competing definitions of "bias" contributes to the absence of any coherent or 

concrete guidelines for the practice of neutrality and leads to paradoxical dilemmas 

for mediators. (Cobb & Rifkin, 1991, p. 45) 

In addition, there is considerable disagreement in the literature about whether, and 

how, a mediator should attempt to balance power (Bryan, 1994; Ellis, 1990; Forester & 

Stitzel, 1989; Grillo, 1991; Kelly et al., 1985; MarIow& Sauber, 1990; Singer, 1992). 

Both Mnookin (1984) and Haynes (1988) have attempted to define elements of power and 

indicate that if these elements are possessed by spouses in unequal amounts it would 

constitute a power imbalance. Mnookin (1984) discusses five elements: 

1. legal endowments (i.e.. What are the legal rules governing distribution of 

marital property, alimony, child support?); 
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2. personal preferences (i.e.. How do the parties evaluate alternative 

outcomes?); 

3. attitudes about risk (i.e.. What is the level of risk each party is comfortable 

with?); 

4. transaction costs (i.e.. Are the parties able to wait, pay lawyers or other 

professionals and negotiate?); and 

5. strategic behavior (i.e.. How able are the parties to blufl^ support their 

positions, deceive or manipulate each other or make power plays to gain 

the advantage?). 

Identification of these five elements of power are an important initial step toward 

recognizing potential power imbalances. Unfortunately, there is no research to date 

operationalizing these five concepts, or empirically testing whether imbalances in them 

cause differential assessments of power by the clients, differential assessments of power by 

the mediators, or differential outcomes of cases containing such imbalances in mediation 

or litigation forums. 

Haynes (1988, 1981) has developed two methods for assessing power imbalances. 

In one method, Haynes (1988) adopted for the divorce context French and Raven's (1959) 

five areas of social influence and argues that the following are critical components of 

power: informational influence (i.e., ability to persuade), referent influence (i.e., desire to 

maintain approval of an individual or group), legitimate influence (i.e., rights given a 

specific person in a specific role), expert influence (i.e., superior knowledge and/or ability 

of one spouse acknowledged by the other spouse), and coercive and reward influence (i.e.. 



ability of one spouse to coerce the other by offering or retracting rewards). From these 

areas, Haynes (1988) developed a rating instrument—the Relative Power Relationship 

Assessment Form— which sets out each of the five areas of power listed above and can be 

used to rate both the husband and wife on sue different areas important in any divorce 

where power could be exercised: money, assets, employment (i.e., determination of 

employment possibilities of each spouse), children, skills (i.e., problem-solving and 

negotiating skills), and rejection (i.e., which partner initiated the divorce and the extent to 

which the other partner agreed to or opposed the decision). There is, however, no 

research cited that details the operationalization of the five elements of power or six 

assessment areas. Similarly, no research findings are cited supporting the validity or 

reliability of Haynes' (1988) instrument, or supporting differential outcomes for cases 

where the fi-amework and instrument was and was not used. 

In the second method, Haynes (1981) developed a series of eight guidelines which 

he uses in his practice to determine if balance has been achieved and the divorce mediation 

has been successfiil: 

1. There has been fiill disclosure of all the economic assets of the marriage; 

2. the economic division of the assets and the necessary support payments are 

essentially equitable and designed to meet the joint needs of the family and 

the individual needs of each member, 

3. there are no victims as a result of the agreement; 
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4. the channels of communication between the ex-spouses are open and 

direct; the mediator will have helped the couple organize a direct way to 

make decisions about the children; 

5. the couple relate to their children as parents, not as spouses, through the 

acceptance of the permanence of their parental roles in the context of the 

ending of their spouse roles; 

6. the children are able to develop and maintain an ongoing relationship with 

both parents; thus, the agreement must provide for direct communication 

with both parents along with an appropriate range of access options 

regarding both parents; 

7. the couple are empowered to make decisions and given the skills during 

mediation to continue the decision-making process in their respective 

futures; and, 

8. the extended families, particularly blood relatives, are protected in their 

relationships with the children, and the children enjoy the same open access 

to them as to their parents. (Haynes, 1981, pp. 127-8) 

Although possibly useful in conceptualizing power imbalances, again there is no research 

cited that details the operationalization of these guidelines, no research supporting the 

validity or reliability of these guidelines, and no research supporting the conclusion that 

these guidelines will have a positive impact on the process and/or outcome of mediation. 

Thus, there remain no empirically supported criteria of what a power imbalance is or when 

it is occurring. 
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Some argue that mediators can balance power by ending mediation themselves or 

by using various tactics, such as providing pertinent information, assisting in organization 

of material so the weaker party may make his or her case more effectively, forbidding 

discussion of certain issues, advising a party who seems to be at an economic disadvantage 

to seek a financial counselor, or advising clients to obtain an attorney to discuss legal 

options or who can provide a review of the agreement before it is signed (Emery, 1994; 

Grille, 1991; Kelly et al., 1985). None of these tactics has been empirically tested and all 

are predicated on the premise that a mediator can recognize true power disparities when 

they occur and can either intervene to lessen their impact (Grillo, 1991) or end the session 

(Emery, 1994). 

There is research that indicates mediators may not be able to "read" power 

imbalances as well as some would like to believe. In an experimental study, Morrill and 

Facciola (1992) found that mediators did not form impressions about disputant credibility, 

socioeconomic class, education and blameworthiness based on the disputants' speech 

styles or particular language proficiency, whereas a sample of undergraduates and to a 

lesser extent superior court judges did so. The authors suggest that the results could be 

interpreted in a couple ways. On one hand, mediators could be less swayed by initial 

impressions because they are trained to draw their inferences about disputants based on 

sustained interactions as opposed to speech style. On the other hand, because mediators 

are trained to be tolerant of multiple types of disputant abilities (including language 

proficiency), they could unintentionally miss important language clues to disputants' 

relative social power or abilities to represent their own interests. Unfortunately, there is 
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no empirical investigations of differential power and status between disputants, mediator 

behavior in these cases and case actual outcomes (Morrill & Facciola, 1992). 

Other research in the communications literature supports this view. For example. 

Singer (1992) notes that in studies of conversations between men and women who know 

each other, masculine control of male-female dialogues through such techniques as 

monopolization of speaking time and interruption is so conunonplace that even trained 

mediators may not recognize the power imbalances they so seek to correct. And, 

although it may be prudent to hire a legal advisor to attend the sessions, it may not be 

economically feasible for a majority of the divorcing couples (Sales et al., 1993) nor 

legally allowed by state statute or local court rule. 

Accountabilitv 

There is a distressing dilemma in mediation concerning how to preserve the 

private, informal nature of mediation, while providing adequate safeguards for clients 

against incompetent or unethical equidistancing practices by mediators. For example, 

there is a strong desire to maintain the private, informal nature of the mediation process 

and to balance the power between the parties so the clients can negotiate without 

coercion, and resolve exceedingly emotional and difficult issues out of public view and 

without the fear that the content of the mediation sessions will be used against any of the 

parties in the adversarial forum. To a large extent, mediation and mediator practices are 

purposely designed to be unaccountable in order to facilitate negotiations between the 

parties and to allow the mediator as much flexibility as possible. The focus of those who 
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support private, informal mediation is on accountability of the result post-negotiation 

(e.g., agreements and continuing relationships) and not on accountability within the 

process of negotiating or mediator strategies in conducting negotiations. 

This focus on keeping mediation private and informal can be problematic. A 

substantial portion of mediation is carried out by court-sponsored programs, and the 

clientele of these programs is mandated to attend. There are heavy system pressures on 

the mediators to settle cases and settle them quickly in order to provide relief to the 

judicial calendars, save the costs of expensive litigation (Gerber, 1990; Kressel et al., 

1994) and justify the existence of the mediation program. In addition, private mediators 

have economic interests that may bias their judgment about whether mediation is 

appropriate for any given couple. Ellis (1990) notes that in a recent survey of private 

mediators, nearly all indicated they would mediate cases of all couples who could pay 

them, presumably without regard for whether the clients and the specifics of their cases 

were appropriate for mediation. It is within this context that it is essential to provide 

adequate safeguards to protect clients from possible negative results of systemic or 

economic pressures on mediators that encourage: acceptance of inappropriate clients in 

mediation; misconceived imbalances of power between the parties and thus inappropriate 

mediator strategies to balance power; mediator pressure for clients to reach agreements; 

and/or, mediator pressure to dictate the terms of such agreements. 

Unfortimately, it is difficult to provide adequate safeguards against unethical 

mediator behavior because in mediation there are no standards regarding procedures or 

the production of evidence. In addition, in jurisdictions where the court contracts with 
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private mediators, procedures for conducting mediation could vary from mediator to 

mediator, and case to case by the same mediator. Mediators also often have the authority 

to exclude all parties except the litigants. For some litigants (e.g., abused spouses), having 

an advocate, lawyer or counselor present during mediation may be extremely important 

because, as noted previously, subtle control by an abuser may not be recognized by even 

the most astute mediator and violence often escalates after separation (Fischer et al., 

1993). And, Ricci et al. (1991) note that a majority of mediation programs in California 

have reported security problems and many of these programs have no policies for 

addressing these problems. 

In addition, clients may misconstrue the relationship between themselves and the 

mediator. There are no formal physical or emotional distancing mechanisms between 

mediators and parties to the mediation (Grillo, 1991). Mediators may sit close to the 

parties, frequently see the parties separately without confiding the information to the other 

party, and often make little attempt to limit the type of personal information considered in 

mediation resulting in very emotional and intimate material being discussed (Grillo, 1991). 

Grillo concludes that mediators establish a "risky relationship of informality and apparent 

intimacy with the parties" particularly when the mediator is a mental health professional 

and not particularly well trained in the important differences between therapy and 

mediation (Kelly, 1983). Mediation clients may also misconstrue the mediator's role as 

more that of a therapist than that of a mediator because mediation resembles the 

therapeutic setting in many ways (Grillo, 1991). For example, both are settings where; the 

personal problems of the clients are discussed and resolved through talking, intense 
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emotions occur, and therapist-mediators provide active listening, sympathy and guidance 

in problem-solving (Grillo, 1991). 

Probably the most important aspect of mediation that results in a lack of oversight 

and external control is that the process is absolutely private in most states (Singer, 1992). 

There are no records kept of the process and in most cases mediators are not allowed by 

statute to submit recommendations to the court or testify in court regarding the content of 

the negotiations (cf Ricci et al., 1991). It can be argued that this flexibility (or 

unaccountability) is the strength of mediation. The process can be tailored to the needs of 

the particular litigants and the facts of the case, without worry about the information 

presented in mediation being used against either litigant. In the majority of cases where 

mediators function ethically, this flexible, private process is one that is probably fair and 

meets the needs of the litigants. If, however, the mediator misconstrues the balance of 

power between the parties, uses inappropriate strategies, applies heavy pressure for the 

clients to reach agreement, or dictates many of the terms of the agreement, there is little a 

litigant can do after-the-fact. Unless the litigant can stop the process and terminate the 

mediation, there is little recourse. McEwen et al. (1995) notes that one of the benefits of 

having lawyers present in mediation is to provide a check on mediator behavior. Lawyers 

can intervene or advise their clients to terminate mediation if inappropriate strategies or 

pressures are being applied by the mediator. In addition, McEwen also notes that in 

mediation sessions there is a "tumbling-toward-agreement" dynamic that occurs, even 

when it may be in the client's best interest to slow down and take time to think about the 

terms to which they are agreeing. Mediation can be an intense, exhausting experience and 
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clients may unwisely push for quick resolution to alleviate the need for additional sessions 

(Bryan, 1994). This, coupled with the excitement of the mediator to draft an agreement, 

propels the clients forward when it may be in the clients' interest to first discuss these 

issues with their respective attorneys. 

There are no empirical studies concerning the number of or types of cases in which 

litigants have questioned, after the mediation was completed, the mediator's impartiality or 

equidistancing. Several feminist legal scholars have, however, presented anecdotal 

evidence and case studies of severe abuses of power by mediators (Bryan, 1994; Grillo, 

1991; cf Kelly & Duryee, 1992). This is not surprising. Although a majority of divorce 

mediators state that they hold neutrality as a goal, in practice it is highly unlikely that they 

consistently attain this complex goal. Mediators report they try to consummate only "win-

win" (Ury & Fisher, 1981) or fair settlements, to balance power between the parties by 

empowering the weaker party (Kelly et al., 1985), and to protect the interests of the 

children or other third parties (i.e., grandparents). Neither power balancing nor protecting 

third parties is consistent with impartiality. In addition, research involving recorded 

sessions indicates that the interests of the child are rarely mentioned (Dingwall & 

Greatbatch, 1991). When the interests of the children are mentioned, they are used as a 

means of applying moral pressure to accept or reject a particular option as opposed to 

urging parents to consider the well-being of their children (Dingwall & Greatbatch, 1991). 

Although the profession clearly expects its members to be more than mere process 

monitors or scribes for any decision the parties might reach, there is no consensus in the 

literature, and the profession offers no guidelines, regarding when or how to move beyond 



what Cobb and Rifkin (1991) define as neutrality-as-impartiality (Kolb & KresseL, 1994; 

Kressel et al., 1994). Individual mediators are therefore free to choose their own 

perspective and apply their own philosophy in each case (Folger & Bernard, 1985). As a 

result, mediation is to a large degree carried out in an idiosyncratic manner based on the 

individual values and attitudes of the mediators. 

Several researchers suggest that rather than arguing about whether mediators can 

be neutral, mediators should develop clear statements of their values and list preferred 

outcomes so that parents are aware that they will be steered in particular directions 

(Menkel-Meadow, 1993; Dingwall & Greatbatch, 1991; Maxwell, 1992). As already 

noted, the ABA adheres to this suggestion to some extent and includes the requirement 

that mediators inform the parties of any biases or strong views concerning issues to be 

negotiated. This strategy allows the parents to retain some control over the influence 

exerted by the mediator (Bernard et al., 1984), and respects the parents' desire to choose a 

mediator with values matching their own (Menkel-Meadow, 1993). Other authors argue 

that mediation professionals should take it a step further and stop stating that they 

function as a neutral third party (Forester & Stitzel, 1989). These authors state that the 

neutral label presents an image of the mediator that actually obscures issues of power and 

representation, and the mediator's own active influence on the outcomes that might be 

achieved.' It is not clear, however, that such an approach will be helpful in many cases. 

' As noted earlier, it has been argued that to solve the issue of mediator neutrality, 
attorneys should be involved in the mediation process to help guide outcomes for their clients 
(McEwen et al., 1995). This, of course, assumes that the litigants are represented and that 
attorney involvement actually aids neutrality. This solution may merely replace the value-driven 
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Court-connected mediation programs do not provide clients with a list of staff mediators 

from which the client can choose a mediator. And, for those states that use private 

mediators, mediators are usually assigned to the case leaving the client little choice. Thus, 

learning of a mediator's biases, without providing an opportunity to seek a different 

mediator, may only create or exacerbate fhistrations with the mediation process. 

Neutrality and the Pro Se Litigant 

A vexing problem is presented by pro se clients. How should mediators govern 

themselves in terms of neutrality when the litigants either cannot afford legal advice or 

have chosen against obtaining such advice? Most of the ethical standards promulgated by 

the various organizations relevant to mediation assume that the parties are receiving legal 

advice and are fully informed in their choices. For example, mediators, who must adhere 

to the American Bar Association standards, have a "duty to assure that the decisions are 

made on knowledge and understanding," which includes a "requirement for fiill financial 

and factual disclosure, duty to promote an equal understanding of all relevant data, and the 

Mediator's right to define legal issues without being directive" (Standard IV, A, B, C). 

This standard is problematic when the clients have no legal representation. Even if a 

mediator required production of all pertinent financial documents, which few mediators 

influence of the mediator with that of the attorney. But since litigants have a right to select their 
own attorney, they presumably are comfortable with their attorney's attitudes and values. This 
assumption is indirectly supported by the fact that, in one study, the clients were active shoppers 
and contacted an average of 2.3 attorneys before deciding on the one to hire (Sales, et al., 1993). 
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can legally do, he or she still cannot ensure that the documents will be understood and that 

all possible ramifications of certain decisions will be considered. 

Menkel-Meadow (1993) argues that defining legal issues and responsibilities, 

whether directive or not, can rarely be neutral, since the law almost always requires 

interpretation and application to specific fact situations. Thus, lawyer mediators adhering 

to this standard must be extremely careful in offering any opinions or even in defining legal 

issues. The American Bar Association concludes that: 

...Without proper coaching [by legal counsel] assistance and advice concerning 

statutes and precedents involved, and the tenor of the attitude and prior rulings of 

the particular family or domestic relations court before which the participants may 

appear, any agreement between them cannot be considered one based on educated 

choices, but at best only a desire to end the tension between them. (American Bar 

Association, 1986, p. 33-34) 

In addition, the demand characteristics associated with the mediation setting may 

be such that pro se litigants will not fully understand their rights or be able to exercise 

their right to terminate the session (Grille, 1991). For most people, mediation is a new 

setting with behavioral norms that are not generally understood in advance (Grillo, 1991). 

The clients look to the mediator to provide clues for behavior. A mediator may press the 

clients to reach an agreement, rather than fiiUy informing the clients about their rights and 

respecting client wishes to terminate the session without protest. Since a mediator's 

economic interests and professional practice often depend on obtaining agreements, 

mediators have a vested interest in obtaining such resolutions. Clients may also refuse to 



terminate the session for fear that th^ will be unfavorably treated in court for failing to 

reach an agreement. In several states mediators submit recommendations to the court for 

those cases that do not reach agreement (Ricci et al., 1991). Clients may fear th^ will be 

treated poorly in these recommendations if they fail to reach an agreement. Pmitt (1995) 

finds that when mediators become arbitrators if a decision caimot be reached by the parties 

themselves, heavy pressure was used as a last ditch effort to obtain agreements. "These 

informal pressures seem at odds with the justice system's duty to be frank with 

unrepresented litigants about what they are free not to do" (Rogers & McEwen, 1994, 

Section 7:02). 

One mediation program solved the problem by routinely making referrals to 

outside accountants, appraisers, and attorneys — to discuss issues with the clients and 

familiarize them with all of their options during the mediation process (Meierding, 1993). 

This program, however, was a comprehensive, private, voluntary, fee-for-service 

mediation program where the parents were financially well situated and could afford 

outside consultants. This is not often so with the majority of mediation cases where the 

parents are referred to court-mandated mediation programs and cannot even afibrd 

attom^rs, much less appraisers and accountants (Emery & Wyer, 1987a). 

Because neutrality may exist as an ideal, and not in practice, pro se litigants may be 

influenced by a mediator in ways counter to their best interests and counter to their own 

beliefs about what is a reasonable agreement. It may be that the agreement reached suits 

the attitudes and values of the mediator and not the clients. Moreover, without legal 

consultation, these litigants can enter into agreements for which they do not fully 
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understand the repercussions and for which appeal is extremely difficult and costly (Grillo, 

1991; see footnote 3). Indeed, the ultimate irony is that without legal advice, pro se 

litigants may not receive advice about alternatives to mediation and may not be aware that 

they may have a choice about whether or not to participate in mediation (Rogers & 

McEwen, 1994). 



SI 

CHAPTER? 

BENEFIT OF A LESS ADVERSARIAL PROCESS 

The third assumption underlying mediation is that it will be less adversarial than 

litigation. The adversarial nature of traditional negotiations between lawyers is claimed to 

be a major fector in creating acrimony between parents (Coogler, 1978; Ellis, 1990; 

Emery et al., 1987; Gerber, 1990; Marlow & Sauber, 1990; Mnookin, 1975; Rich, 1980; 

Schlissel, 1992) and in creating lasting psychological distress (Bloom, Asher, & White, 

1978). Mediation advocates claim that providing parents Avith a much less adversarial 

process for resolving divorce disputes will lessen these negative effects (Coogler, 1978; 

Ellis, 1990; Emery et al., 1987; Gerber, 1990; Kelly, 1996, 1991, 1990a; Marlow & 

Sauber, 1990; Pearson & Thoennes, 1989, 1985a; Rich, 1980). 

Adversarial feelings are thought to spring from three sources; (a) the parents' 

negotiating through intermediaries, as opposed to doing so through direct communication 

between parties; (b) the very basis of litigation, that is the presentation of competing 

positions from which a 'truth' or 'justice' will emerge, as opposed to cooperation in the 

development of a solution; and, (c) the notion that the lawyers are in charge of defining 

the solution, as opposed to the parents themselves. These are all issues that mediation 

was developed to address. Negotiations in mediation are conducted by the parents, in the 

presence of an individual mediator, and sessions are based on the assumption of 

cooperation and parent-centered decision making (Emery & Wyer, 1987a). 
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Concerning the first point, that intermediaries negotiate as opposed to parents, 

adversarial feelings could arise from the parents themselves due to unresolved anger 

toward one another or due to the fact that the clients are receiving information second and 

third hand as opposed to confi'onting their spouses directly. Misunderstandings or 

misinterpretations can occur if a message sent from one spouse is passed through two 

attorneys before reaching the intended receiver of that information. Social psychological 

research suggests that information passed through several sources can change significantly 

as it is passed fi-om one party to another (Allport & Postman, 1975). Yet, no research 

addresses whether and how this occurs in the adversarial process, and if it does, whether it 

has a negative impact on clients. 

Attorneys could also cause adversarialness because of their obnoxious negotiation 

strategies or a desire to prolong cases to increase fees (Mnookin, 1993). Some 

qualitative research from interviews with divorce lawyers indicates that at least some 

lawyers are argumentative in negotiations and thus could create conflict and animosity. 

Divorce lawyers in Maine, for example, indicated that it is much easier for them to be 

obnoxious or aggressive during telephone conversations with opposing counsel or in 

documents traded back and forth with opposing counsel than in face-to-face meetings with 

the parents present (McEwen et al., 1995). Unfortunately there is no empirical research to 

confirm that most lawyers are aggressively adversarial in their negotiating strategies and 

thus are responsible for creating acrimony between the divorcing parties. Qualitative 

studies of lawyer conduct, however, indicate that obnoxious, argumentative lawyers are in 

the minority (Griffiths, 1986; Felstiner & Sarat, 1992; McEwen et al., 1995; Sarat & 
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Felstiner, 1995, 1989, 1986 ). For example, McEwen et al. (1995) found that the 

professional norm among the divorce attorneys they interviewed was that of the 

"reasonable lawyer" who 

... limits client expectations, resists identifying emotionally with the client, avoids 

substantially inflating demands, understands the likely legal outcome, asserts the 

client's interests, responds to new information, and seeks to reach a divorce 

settlement (McEwen, et al., 1995, p. 1364) 

Sarat and Felstiner (1986) also found in their sample of lawyers that very few encourage 

angry clients to put forth unrealistic demands without encouraging them to settle and 

informing them of the risks and likely outcomes of such demands. In fact, research 

indicates that the major role of the attorney is to limit client expectations and overcome 

the resistance of angry clients to settle (McEwen, et al. 1995). Indeed, lawyers, like 

mediators, accommodate their behavior and style to the demands of the case and the 

parents. There is nothing inherent in negotiation which bars lawyers from making 

attempts to become more sensitive to the client's emotional needs or to leam dispute 

resolution methods, and use them (Ellis, 1990). There is also nothing to bar clients from 

attending and participating in negotiation sessions between lawyers (Bryan, 1994; Grillo, 

1991). 

Concerning the second point, that the basis of litigation is the presentation of 

competing positions thereby creating adversarialness, McEwen et al. (1995) found, in 

interviews with lawyers, that many clients expect that the lawyer will fight for whatever 

the client wishes, regardless of the lawyer's perception of the reasonableness of the 
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position. Pearson & Thoennes (1985b) also found that, at times, parents wanted their 

lawyers to be more aggressive and flamboyant, but there are no empirical studies focusing 

on what lawyers' see as their goal in a divorce, no empirical studies that indicate the 

number and percent of divorce lawyers who focus on presenting competing positions and 

the number and percent of divorce lawyers who refuse to amicably settle for what is fair. 

This information is important because as just noted the qualitative research has shown that 

both nationally (Bryan, 1994; Felstiner & Sarat, 1992; McEwen t al., 1995; Sarat & 

Felstiner, 1995, 1989, 1986) and internationally (Griffiths, 1986), the objective of most 

lawyers is a "reasonable divorce." 

Concerning the third point, that lawyers as opposed to clients define the solution 

and this in turn creates adversarialness, research indicates that negotiations between clients 

and their attorneys are complex, and control over decision-making is not as 

straightforward as might be expected (Felstiner & Sarat, 1992). 

...Interactions between lawyers and clients involve as much drift and uncertainty as 

they do direction and clarity of purpose. It may be difficult, at any one moment, to 

determine who, if anyone is defining the objectives, determining the strategy, or 

devising tactics. (Felstiner & Sarat, 1992, p. 1456) 

There are several sources of control in attorney-client relationships that make decision

making complex. For example, while the attorney has the expertise in determining legal 

entitlements, the client has the expertise in estimating the other spouse's reaction to offers 

and demands (Felstiner & Sarat, 1992). Thus, the attorney and client together must 

negotiate specific terms in order to maximize the chance of obtaining them. 
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Second, divorce attorneys who have clients of diverse social and economic status 

are less able to develop firm patterns of domination and control as compared to lawyers 

whose social position relative to their clients is more consistent (i.e., public defenders and 

legal aid attorneys) (Felstiner & Sarat, 1992). Thus, in some cases a divorce attorney 

must essentially take orders firom high status, high power clients and attempt to obtain the 

directives of the clients as opposed to pursuing their own directives. On the other hand, 

an attorney may be more directive with clients of similar or lower status and economic 

power or clients who are emotionally distraught and unable to negotiate effectively or 

make considered decisions about the future. 

Felstiner & Sarat (1992) found that lawyers are intensely concerned that clients 

adopt "reasonable goals," while giving clients a wide latitude to make decisions. If clients 

are "unreasonable" in their desires, there are several methods lawyers use to attempt to 

persuade clients to reach a more "reasonable" agreement. For example, one strategy is the 

"yes ... but." Here the lawyers appear to endorse a client's objective only to remind them 

of the variety of negative consequences associated with it (Sarat & Felstiner, 1986). 

Procrastination is also used as a strategy when lawyers disagree with their client's agenda 

or wish to delay the proceedings until the client is more emotionally stable (Felstiner & 

Sarat, 1992). Given that lawyers' goals can differ from clients' expectations, it is not 

surprising that lawyers in one study generally espoused an ideology of shared 

responsibility for decision-making, although it was often difficult for both the client and 

lawyer to determine who was responsible for what at any given time (Felstiner & Sarat, 

1992). 
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In comparing attorney decision-making in litigation with decision-making found in 

mediation, mediators are encouraged to take (and do take) an active, directive role in both 

controlling the process of mediation as well as the agreements that are reached in 

mediation (Cobb & Rifkin, 1991; Cobb 1993; Dingwall & Greatbatch, 1991; Greatbatch & 

Dingwall, 1989; Kressel et al., 1994; Rifldn, Millen & Cobb, 1991; Silbey, 1993). Yet the 

pressures to settle as well as the mediators' control of discussions can be more subtle. 

While discussions may be couched in the rhetoric of client-centered decision-making, in 

fact the mediator has substantial control over both the negotiation process and content of 

divorce agreements. Thus, it is unclear under which process, litigation or mediation, 

clients are actually given more authority in dictating the terms of their agreements. 

Interestingly, with the lawyers present, parents in litigation may not feel like they have 

actually made the decisions. 

Client Anger and Adversarialness 

Although we have primarily focused on the roles that lawyers and mediators can 

play in creating or dampening adversarialness, we have also noted that clients' emotions 

can be an integral part in influencing the degree of adversarialness present in any case. 

Anger is an emotion that has been assessed in this context. One frequently cited study 

examines the evidence concerning the claim that litigation increases clients' anger while 

mediation dampens it. Kelly (1991) found that in comparing clients of mediation to those 

in litigation, the latter are more likely to report at final divorce that the divorce 

proceedings intensified or increased their anger. In addition, these respondents reported 
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higher scores on questionnaire items regarding wishes for revenge, desires to punish the 

other parent, beliefs that the other parent is to blame for the destruction of the 

relationship, and a belief that the other spouse does not deserve happiness. While there 

was no difference between mediation and litigation groups on measures of anger at the 

beginning of the divorce process, there were differences in other important and related 

variables. There were dififerences in their initial perceptions of their spouse reported at the 

time they entered the divorce process and dififerences in their psychological responses to 

the divorce reported after the divorce (Kelly et al., 1988; Kelly & Gigy, 1989). Initial 

differences in the perceptions of spouses reported at the time the clients entered the 

divorce process indicated that mediation couples viewed their spouses as more honest, 

flexible, fair-minded, better able to cooperate regarding the children after the divorce, and 

rated the other parent as more able and competent than did the adversarial couples. 

Mediation respondents were also less likely to report that their spouses took advantage of 

them during their marriage (Kelly et al., 1988). Interestingly, mediation couples also 

expressed more guilt and depression over the breakup of the marriage, which the 

researchers argue may indicate some understanding of joint responsibility for the breakup. 

Adversarial couples were, therefore, less trusting of their spouse's honesty and integrity, 

more likely to see their spouse as rigid and/or unfair, less able to cooperate regarding the 

children after the divorce, and less capable of cooperating fi-om the beginning of the 

divorce proceedings, so it is not surprising that they were more angry at the end of the 

proceedings. 
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Unfortunately, it may be that Kelly's findings reflect a strong sample bias, as 

opposed to indicating something about the dispute resolution process itself. Kelly's 

sample was well-educated, upper-middle class professionals who voluntarily attended and 

paid for a comprehensive (i.e., all issues settled), private mediation program (Kelly et al., 

1988, Kelly, 1990). Therefore, as she also suggests, it is difficult to generalize the results 

to the vast majority of mediation clients who are mandated to attend court-sponsored 

programs that focus only on custody and visitation issues (Kelly, 1990). The court-

sponsored clients tend to be in lower socioeconomic groups (Emery & Wyer, 1987a) or at 

least do not include the more affluent groups (Depner et al., 1995) and can be more 

interpersonally contentious (Irving & Benjamin, 1995). Kelly's sample was also an 

example of the most pure types of groups found in the literature—those who use a 

mediator exclusively for negotiations and those who use a lawyer exclusively for 

negotiations. The mediation group also was able to afford consultations with lawyers, 

accountants and other professionals when it was deemed necessary. For most clients who 

attend court-sponsored mediation, they are neither well-educated, upper-middle class 

professionals, nor are they able to afford consultations with outside professionals as 

needed. And, since court-sponsored mediation generally resolves only issues of custody 

and visitation, these clients must simultaneously use both the litigation and mediation 

systems. Interaction with each system may affect clients' views of the other system and 

thus confound the research where pure types are not used as comparison groups. 

Unfortimately, there is no research comparing a mediation group that simultaneously uses 

the litigation processes with a group that only uses the litigation process (Kelly, 1991). 
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Also needed is research comparing clients mandated to attend court-sponsored mediation 

who cannot afford outside consults, and those who can afford such consults, with the 

same two types of groups engaged in voluntary mediation. Consultation in mediation may 

severely alter adversarialness because when differences of opinion occur between the 

spouses the advice of a professional may clarify the matter. 

Moreover, to date much of the theoretical and conceptual work on adversarialness 

in mediation has been based upon idealized and polarized conceptions of the mediation 

versus the adjudication process (McEwen, Mather & Maiman, 1994). Interestingly, 

Felstiner and his colleagues made this same observation about idealized comparisons 

between adjudication and mediation some two decades ago (Felstiner & Williams, 1980). 

Unfortunately, simplistic comparisons between these two complex systems are still carried 

out in research today and criticisms are still presented in black/white terms (Ellis, 1990). 

Lawyers and the litigation process are portrayed as contentious and argumentative. 

Lawyers are said to argue for a client's position regardless of its merit or the client's 

underlying motivation for it (Kelly et al., 1985). They will create issues with little 

substance in order to achieve an advantageous bargaining position (Kelly et al., 198S). 

Instead of working toward a settlement and being sensitive to the parents' feelings and 

needs, lawyers are seen as wanting to prolong the negotiations, increase time spent on the 

case to increase fees, go to trial, and win at all costs. Mediators, on the other hand, are 

portrayed as sensitive, caring, neutral, clearly able to identify and control the balance of 

power and empower parents to reach mutual decisions, which will then be complied with 

over time. 
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Neither of these idealized visions reflect reality. It is possible in the adversarial 

system for lawyers to advocate for their clients in an effective manner without becoming 

unnecessarily contentious and argumentative. Again, qualitative research indicates that 

this is the goal of most divorce attorneys (Bryan, 1994; McEwen et al., 1995; GriflEiths, 

1986; Sarat & Felstiner, 1995 ). Kressel (1985) states that lawyers attempt to dampen 

conflict rather than inflame it, and that there is also reason to suspect that mediators are 

more coercive and directive than is generally realized. Sarat & Felstiner (1989) found that 

the divorce lawyers were overwhelmingly pro-settlement as opposed to pro-trial for 

resolving issues. And, Pearson & Thoennes (1988a; 1989) found that even when using 

mental health professionals as mediators, mediation clients reported the sessions to be 

"tension-filled and unpleasant," that they felt angry during much of the session, that they 

felt pressured to reach an agreement by the ex-spouse, that they never felt comfortable 

expressing feelings and that they felt the mediator dictated many of the terms of their 

agreement. 

The negative stereotype of lawyers affects mediators' views and behavior. Some 

mediation advocates claim that mediation is inconsistent with lawyer advocacy and not so 

subtly discourage clients from seeking any assistance from lawyers (Marlow & Sauber, 

1990). These authors contend that lawyers will only spoil the mediation process by 

advising the clients that they have "given too much and gotten too little," thus creating 

adversarialness in the mediation sessions and difficulties in reaching settlements. It is true 

that some lawyers resent the concept of mediated negotiations and encourage their clients 

to advocate for their own interests in mediation (Gerber, 1990). But, as Bryan (1994) 
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points out, these mediation proponents may be confusing legal advocacy and 

adversarialness. 

Protection of client interests in the context of mediation can be accomplished with 

dignity, without excessive adversarialness, and without unnecessary provocation of the 

mediator or spouse (Bryan, 1994; Leick, 1989). Whereas mediators claim that traditional 

litigation focuses too much on legal entitlements, proponents of litigation claim that 

mediation focuses on the cost effectiveness of the intervention and the importance of the 

continuing relationship between the parties to the exclusion of a client's legal rights and 

entitlements (Grillo, 1991; Bryan, 1994). Some qualitative research has supported the 

view that lawyer participation in mediation can be helpful. McEwen et al., (1995) 

evaluated the effect of a Maine mediation statute that requires lawyers to attend mediation 

sessions with their clients. Results indicated that settlement rates are comparable to 

mediation sessions conducted without attorneys. And, 85% of the Maine lawyers 

interviewed request mediation even in cases not involving children. These laAvyers believe 

that it focuses the lawyers and the parties on settlement earlier than would otherwise 

occur. Furthermore, the combination of having clients present, a mediator present, and the 

mediation process itself, demands a higher sense of decorum than do private interchanges 

between lawyers and clients. The authors concluded that mediation with lawyers present 

is the best case scenario. The clients are fully informed and can negotiate face-to-face, 

while lawyers provide a quality assurance check on mediator conduct. It will be 

important to corroborate these results using appropriate experimental research methods 

and an adequate sample of lawyers and clients. 
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Not all agree with such an approach. According to Griffiths (1986), the most 

desirable divorce process is one in which the couples decide whether to hire attorneys and 

in what capacity. For example, they may decide not to hire attorneys; they may hire 

attorneys as legal advisors; they may hire attorneys only to answer specific questions; or 

they may hire attorneys to help gather and analyze certain information. For couples who 

can cooperate and negotiate, these options allow clients to select the alternative that is 

least costly for them, provides the most information and is the most efficient use of an 

attorney's time (if needed at all). For example, a couple could choose to hire an attorney 

or attorneys to provide information, while retaining the power to reach a settlement 

themselves and control the terms of their divorce. Another option might better suit 

couples who are not able to cooperate and negotiate. For contested cases, it might be 

that a combination of attorney representation and mediation will best serve these clients. 

Each client's attorney would be responsible for conducting comprehensive discovery and 

then explaining options to the client so that the clients enter negotiations well-informed 

and fully capable of representing their own interests. The clients would then take the lead 

in negotiations and thus have a good deal of responsibility for any agreement produced. 

The attorney would attend the mediation session to provide a check on the mediator's 

methods and behavior, would be available to the client to spell out legal ramifications of 

particular proposals, and would ensure that the clients remember to discuss all important 

issues. 
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Adversarialness and the Pro Se Litigant 

Finally, regarding pro se litigants, those with uncontested cases are not generally 

referred to mediation because they agree on all issues; their cases are therefore processed 

in the traditional manner. Nevertheless, problems arise with these clients because they are 

expected to understand and follow the appropriate rules of civil procedure, which can be 

confusing and frustrating for lay people and in addition the court clerks who attempt to 

assist them (Sales, et al., 1993). While these couples agree on the major issues in the 

divorce, the legal process could still increase adversarialness if the couples have difiSculty 

completing the forms and filing them with the court within the specified time periods. 

These problems could create conflict between the spouses, particularly if one party is 

anxious for the divorce to be final. 

Although some judges will assist pro se clients, many will not (Cox & Dwyer, 

1987; McLaughlin, 1987; State Bar of Michigan v. Virginia Cramer. 1976). Pro se 

litigants, therefore, are likely to feel unassisted and unsupported through the litigation 

process. For example, a spouse who wishes to argue for a particular position but lacks the 

particular language and writing skills to put forward a proper legal argument or to file the 

forms within the necessary time periods will likely have their concerns dismissed without 

an explanation as to how the argument could have been put forth in a more appropriate 

manner. In addition, in contested cases where one party has greater skills in negotiation 

and/or better knowledge of the family finances and the legal entitlements, the potential for 

adversarialness in negotiations and unfair resolutions is great. The less informed and less 
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skillful party will have no one to help represent their interests or advise them concerning 

the long-term consequences of particular decisions. 

One mediation researcher has concluded that in pro se cases without a mediator 

where the clients are attempting to negotiate on their own, inequities in bargaining power 

would be more pronounced and the potential for adversarialness greater (McEwen, et al., 

199S). At least in mediation, the mediator can set ground rules, attempt to ameliorate 

aggressive behaviors and draft agreements. In litigation, there is no specific person who 

can provide this assistance (McEwen, et al., 1995). 

It is unclear, however, what would happen in contested and mediated cases if they 

fail to reach an agreement in mediation. It could, in fact, increase contentiousness 

between the parties making it even more difficult to reach an equitable solution. The 

mediation process could initially raise the expectations of the parties only to then 

disappoint or increase the emotional tension in the couple's relationship. For cases where 

the spouses have unequal knowledge and negotiation skills, the mediator may be in an 

extremely difficult position since, as noted above, mediators who attempt to fulfill the duty 

of neutrality will also have the conflicting demands of attempting to remain impartial while 

also attempting to balance power. If the mediator does not strongly support and advocate 

for the less informed and less skillful party, that party will probably feel that the process is 

incredibly aversive since they are unable to negotiate effectively, will probably not obtain 

what they believe is fair, and will not have had the fiill benefit of legal or mediational 

assistance. On the other hand, if the mediator strongly supports the less informed and less 

skillful party, the stronger party will likely feel that they are at a severe disadvantage and 
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the process is very aversive because the mediator is taking the weaker party's side to the 

detriment of the stronger party's position. Leaving aside the issue of fairness for the 

couple as a unit, the stronger party would likely be correct in this perception. 

In cases where one party is pro se and the other has retained an attorney, the 

potential for adversarialness with or without mediation is increased. The adversarial 

system may seem especially harsh to the pro se client, who is attempting to negotiate with 

a much more informed and skillful adversary. 

In conclusion, it is likely that there is a complicated interaction between a number 

of variables that produces a tension-filled and adversarial process and produces angry and 

defensive clients. For example, the personality characteristics of the litigants, the 

dynamics of the couple's past and present relationship, the personal style of the functionary 

(mediator or lawyer), the type of representation in the case (i.e., both parties self-

representing, both parties hiring attorneys, one side self-representing and one side hiring 

an attorney) and the type of dispute process (i.e., litigation or mediation) are ail likely to 

affect litigants in complex, interactive ways. Although the mediation process probably 

changes the expectation of the divorce process, the view that the adversarial process is 

open warfare whereas the mediation process is a much kinder, gentler process is naive. 

Until research is designed and carried out that can isolate these different interactions, it 

will be difficult to predict whether mediation or litigation will better serve specific types of 

clients with specific issues. 



SECTION in. BENEFITS OF MEDIATION FOR THE LITIGANT 
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CHAPTERS 

INCREASED EMOTIONAL STABILITY OF PARENTS 

Mediation proponents have argued that mediation can benefit litigants in important 

ways—by: (1) increasing the emotional stability of parents, (2) increasing satisfaction with 

the legal process and agreements reached, thus (3) increasing compliance with court 

orders, and (4) decreasing cost and time needed to complete a divorce (Emery & Jackson, 

1989; Folberg & Milne, 1988; Gerber, 1990; Irving & Benjamin, 1995; Johnston & 

Campbell, 1988; Kelly, 1996; Pearson & Thoennes, 1989, 1985a; Saposnek, 1983). Many 

state legislatures and local courts relied on mediation proponents' claims in these areas to 

justify public funding of court-connected mediation programs and to justify mandating 

clients to attend them (Alfini, 1991). And, much of the mediation research to date has 

focused on these issues. Although some of elements of the mediation process have been 

found to be help&l, many of the results are disappointing and do not substantiate the 

claims made by proponents (Dingwall & Eekelaar, 1988). 

Mediation proponents argue that the inherent competitiveness of the legal system 

increases conflict between the divorcing parents (Emery & Jackson, 1989; Gerber, 1990; 

Johnston & Campbell, 1988, Saposnek, 1983). It does so by relying on a process that 

focuses on placing the interests, needs and desires of the individual parties in competition, 

as opposed to relying on a process that focuses on joint problem-solving to meet the 

interests, needs and desires of the family collectively (Dillon & Emery, 1996; Kitzmann & 

Emery, 1994). For example, competitiveness promotes among other things hostile 
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negotiations concerning custody, visitation, property and division of future income 

(Maccoby, Buchanan, Mnookin & Dombusch, 1993; Somary & Emery, 1991). And this 

conflict is likely to continue after the divorce (Emery, Matthews, & FCitzmann. 1991). 

It is also suggested that mediation has a less detrimental impact on parents' 

psychological well-being (Emery & Wyer, 1987b) because it is a consensus-building 

process as opposed to a competitive process. Competition over who is in a better position 

to meet the "best interests of the child," or who deserves a larger share of the marital 

assets, fosters anger, depression, fi^stration, and worry for the parents. With these 

feelings, parents focus on the conflict itself and less on taking care of themselves 

emotionally. The emotional stability of divorcing parents then depends on the legal 

process used to divorce (i.e., mediation or litigation) addressed above and; (1) the degree 

of conflict between the parents surrounding the divorce broadly, and (2) the psychological 

functioning of each parent individually. 

Reduced Conflia Between Parents 

The relationship between divorcing parents does not begin with the divorce. 

Most parents enter mediation continuing many of the same marital behavior patterns and 

marital themes existing during the marriage (see also Bryan, 1994). In fact, several 

researchers have identified typologies of relationship patterns in marriage (Akister, 1993; 

Fitzpatrick, 1988; Fisher, 1995; Fowers, 1996; Gottman, 1993; Lavee, 1993) and many of 

the typologies are clearly similar. For example, Gottman (1993) developed five 

relationship types based on a couples' style of discussing a problem area in the 
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relationship. He asked the couples to engage in a 1 S-minute conversation regarding a 

problem area of continuing disagreement and then coded the tape-recorded interactions 

between the couple. Gottman (1993) analyzed the data and then defined three relationship 

types that are predictive of reasonably stable marriages (i.e., "validators", "volatiles" and 

"avoiders") and two that are predictive of relatively unstable marriages ("hostile" and 

"hostile/detached"). (Stable as defined by Gottman (1993) refers to couples that generally 

stay married as opposed to defining a necessarily tranquil emotional state of the 

relationship.) 

"Validating" couples express emotion, but with a lot of ease and calm. One spouse 

usually validates the other's description of a problem by verbally or nonverbally indicating 

that she or she understands and accepts the expressed feelings as valid. There is a sense 

that the couples are working together, although in the disagreement portion of the 

interaction there is a good deal of contentious argument by each person in support of his 

or her position. 

"Volatile" couples express a high level of both positive and negative affect—there is 

a lot of negativity but also a lot of humor and affection—but both parties are very engaged 

in the process. There appears to be a premium placed on arguing, particularly in defense 

of individuality and separateness. Many communications between the couple say in effect, 

"Your feelings are wrong." The couples attempt to persuade each other from the 

beginning of the discussion without really listening to one another. 

The "avoider" couples do not have specific strategies for resolving conflict. There 

is an emphasis on common ground rather than on differences. Once each person has 
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stated their case, the couple tends to see the discussion as close to an end. There is little 

give and take and little attempt to persuade the other, and very little emotion either 

positive or negative. The passage of time is what often resolves the problems for these 

couples. 

"Hostile" couples are very negative and engage in a great deal of direct conflict. 

Blaming and judgmental exchanges are common. Conversations are marked by 

defensiveness, verbal contempt and disgust. "Hostile/detached" couples are emotionally 

uninvolved with one another and are far less engaged as listeners. They do, however, go 

into brief periods of attack and defensiveness over trivial matters. They are even more 

negative and less positive than hostile couples. 

Gottman's (1993) marital interaction patterns are very similar to those found by 

Fitzpatrick (1988). Fitzpatrick collected four separate samples of couples (i.e., a 

convenience sample, a stratified sample, and two community samples) and administered to 

each of 700 spouses a 74-item questionnaire concerning communications between the 

spouses. She then conducted a cluster analysis with the responses to these questionnaires 

and developed three types of married couple types (i.e., "traditionals, "independents" and 

"separates"). Gottman (1993) agrees that Fitzpatrick's types correspond to his three stable 

couple patterns: "validator"="traditional", "volatile"="independent" and 

"avoider"="separate" (Gottman, 1993). Thus, there is some consistency among marital 

interaction researchers on the definitions for marital conununication patterns. 

There are also several researchers that have identified typologies of divorced 

couples ( Ahrons & Rodgers, 1987; Maccoby et al., 1992). Maccoby, et al. (1993), based 
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on lengthy face-to-face interviews with a large sample of divorced families, identified three 

types of divorced couples (i.e., "cooperative," "hostile" and "disengaged"). "Cooperative" 

couples talk with each other frequently about the children, argue infrequently, try not to 

undermine each other's parenting and usually attempt to coordinate rules between their 

two households. "Hostile" couples argue fi-equently, challenge the parenting competence 

or standards of each other and try to sabotage visitation with the other parent by making 

last-minute changes likely to irritate a former spouse and disappoint the children. 

"Disengaged" parents hardly communicate and some actively avoid communication with 

the other parent. Avoidance is often played out by exchanging children at a day care 

center, baby sitter or relative's house. This pattern also often occurs between parents 

whose children are older because the children can have some control of visitation 

arrangements. 

Ahrons and Rodgers (1987) interviewed a sample of 98 ex-spouse pairs at 

approximately one year, three years and five years post-divorce. Any new partners 

acquired post-divorce were interviewed at three and five year collection points. They 

found five types of relationships (i.e., "perfect pals," cooperative colleagues," "angry 

associates," "fiery foes," and "dissolved duos"). Ahrons and Rodgers' "perfect pals" are 

couples who have established a relationship that is cooperative and fnendly. Often there is 

a sense of mutuality in the decision to divorce and feelings of mutual respect. They often 

spend holidays together, keep relationships with each other's extended families and share 

decision-making and child rearing much as they did in marriage. "Cooperative colleagues" 
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are much like "perfect pals" and remain cooperative, but do not maintain the fnendship 

with the ex-spouses or extended families. 

"Angry associates" retain bitter and resentful feelings about their past marriage and 

resentment about the divorce process. Often these couples have long battles over financial 

matters and over custody and visitation. For these couples, anger with each other is still 

an integral part of their divorce relationship and they continue to do battle. Although the 

ex-spouses are still able to co-parent their children, the children often get caught in the 

middle of their parents' struggles. "Fiery foes" are similar to angry associates although the 

major distinction is that they are unable to co-parent. The ex-spouses are unable to accept 

each other's parenting rights and the nonresidential parent's visits usually decline. The 

divorces are extremely litigious and legal battles continue for years. "Dissolved duos" 

completely sever contact with each other. Often one of the partners leaves the 

geographical area and can actually disappear. 

In the mediation context, it may well be that the "cooperative" types (i.e., 

"cooperative," "perfect pals" or "cooperative colleagues") are couples who can participate 

amicably in a decision-making process, and if they are either referred or choose to use the 

services of a mediator can benefit from this private, informal, consensus-building process. 

There is some support for this notion in that Kressel et al. (1980) found direct-conflict 

couples, which are similar to Gottman's "validator," Fitzpatrick's "traditional," Maccoby et 

al.'s "cooperative" and Ahrons & Rodgers' "cooperative colleagues" or "perfect pals," do 

well in mediation. But, more often it is the couples who have a long history of conflict 

and communication problems that appear in mediation. Most mediation referrals are for 
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only those cases where custody, visitation or financial issues are contested; conflictual 

relations are much more likely in these cases. The marital themes of these clients are 

emotionally-charged, contentious, ingrained, and often the couples do not care if their 

present actions have long-term negative consequences (Irving & Benjamin, 1995). These 

couples are probably more similar to Gottman's "volatile," Fitzpatrick's "independent," 

Ahrons and Rodgers' "angry associates" or "fiery foes" or Maccoby et al.'s (1993) 

"hostile" or "disengaged" couple types. Again, there is some support for this notion in 

that Kressel et al. (1980) found that enmeshed couples, similar to Gottman and Maccoby 

et al.'s "hostile" and Ahrons and Rodgers' "angry associates" or "firey foes," do not do 

well in mediation. For example, the parties remained bitter toward each other, dissatisfied 

with the settlement, the children of these couples experienced significant adjustment 

problems and the parties continued the conflict by initiating lawsuits post-mediation 

(Kressel et al., 1980). 

Moreover, the vast majority of studies indicate that mediation has a very limited 

ability to alter these basic relationship patterns or promote cooperation between divorcing 

parties (Emery & Wyer, 1987b; Keilitz et al., 1992). The respondents in one study did 

not agree that participation in mediation helped them communicate more effectively with 

their ex-spouse (Keilitz et al., 1992). Johnston, Campbell & Tall (1985) also found that 

among more contentious couples there was some reduction in co-parental conflict and 

hostility; however, 40% of the couples showed no obvious improvement and another 15% 

of the relationships had deteriorated (Irving & Benjamin, 1995). Unfortunately there was 

no control group of litigation clients in this study so the meaning of and generalizability of 
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these statistics are unclear. Pearson and Thoennes (1989) found that for those couples 

mediating and adjudicating their disputes the proportions of respondents with multiple 

problems surrounding visitation were nearly identical (30% to 40%). The respondents 

reporting the least troubled relationships were those who never contested custody. Thus, 

claims concerning the ability of mediation to reduce conflict or change basic relationship 

patterns between divorcing parents are not supported by the majority of research directly 

testing this claim. 

Not all studies agree however. A few studies report evidence that mediation 

improved ex-spousal relationships (Bautz & Hill, 1989; Irving & Benjamin, 1995; Kelly, 

1990a; 1991; Pearson & Thoennes, 1984; Pearson, 1994). For example, Irving and 

Benjamin (1992) found that 60% to 70% of their respondents reported improvement in 

ex-spousal relations, including decreased conflict, improved communication, and a 

reduction in number of problems judged "serious." Furthermore, parents indicated that 

mediation was the main reason for these changes. These studies are similar in important 

ways and can be contrasted with the studies noted above that do not find a reduction in 

conflict between the couples. For example, Kelly (1990a; 1991) and Irving and Benjamin 

(1995) evaluated private, voluntary, fee-for-service programs and these programs allow 

for many more sessions to resolve the conflicts than do court-sponsored programs. 

Clients who attend these programs also tend to be more cooperative, better educated, of a 

higher socioeconomic status than the vast majority of clients who are referred to court-

sponsored programs in states where they are mandated to attend (Emery & Wyer, 1987a; 

Irving & Benjamin, 1995; Kelly, 1990a; Pearson & Thoennes, 1984). In addition, Irving 
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and Benjamin (1995) used a therapeutic model of mediation, which specifically addresses 

conflict between the couple. It is understandable, therefore, why these researchers find 

positive results in this area. Also, Irving and Benjamin did not include a comparison 

group of litigation clients so again the meaning of and generalizability of these findings are 

unclear. Although the Bautz & Hill (1991) study found positive effects of mediation on 

post-divorce relationships, it is unclear how the researchers did so. In this article Table 4, 

which details the analysis for the post-divorce relationship variables indicates a total 

sample size for the traditional group of 71 and a total sample size for the mediated group 

of 41. Interestingly, in the methods or study section of the article, the researchers indicate 

that the entire traditional sample is 52 and the mediation sample size is 68. There is no 

explanation as to why the litigation group in this analysis has 19 more subjects than were 

enlisted in the study originally and the mediation group has 27 fewer. In fact, the 

numbers of subjects for the traditional and mediated samples vary analysis to analysis 

without any explanation. Thus, unless further clarification of the sample sizes becomes 

available, the results of this study are unclear. 

After finding immediately post-mediation that clients reported a positive change in 

their interpersonal relationship, both Pearson (1994) and Kelly (1990) later find that the 

positive change is no longer reported. Both researchers find that when interviewing 

clients two to five years post-mediation, the mediation couples do not differ from the 

adversarial group couples in terms of positive changes in interpersonal relationship 

reportedly associated with the dispute-resolution method in obtaining their divorce. 

Kelly's research (1989, 1990, 1991, 1996) with couples involved in a fee-for-service. 
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private mediation program found that during the six months prior to divorce and at 

divorce, mediation parents reported less conflict than adversarial parents, even after 

controlling pre-divorce levels of cooperation. One year post-divorce, adversarial parents 

reported more conflict than mediation parents. Interestingly, two years afler divorce, all 

differences regarding conflict evident at final divorce and one year post-divorce had 

vanished (Kelly, 1990, 1991). Thus, it is important to know when the data is gathered 

from parents to fully understand the research findings being presented. 

Pearson and Thoennes (1989) suggest several reasons why mediation appears to 

have had only a modest effect on reducing conflict and promoting long-term cooperation 

between disputants. First, mediation, at least in court settings is a brief intervention. 

Often the mediator meets with the parents for only a few short hours. And, mediation 

often involves parties with long-established behavioral patterns who have lengthy, 

intimate, and problem-ridden histories (Pearson & Thoennes, 1989). Contested as 

opposed to non-contested cases involve more anger between spouses, often more violence 

during the marriage, less initial cooperation, and poorer communication patterns. Family 

therapy research indicates that changing basic relationship patterns is very difficult even 

when a therapist has willing participants for as many sessions as is required (Jacobson & 

Addis, 1993). Under the best conditions, all therapy models that have been empirically 

tested leave many couples unimproved or at least still somewhat distressed. For example, 

Jacobson & Addis (1993) found that 60-65% of the couples either remained somewhat 

distressed or unchanged during treatment. And, follow-up studies indicate that treatment 

gains are not generally maintained over time (Gottman, 1994). For example, one two-year 
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follow-up study found that approximately 30% of the couples who made treatment gains 

in therapy had relapsed (Jacobson, Schmaling, & Holtzworth-Munroe, 1987). Without 

couples actively pursuing changed relations on an ongoing basis, it is very easy for couples 

to slip back into ingrained behavior patterns. And, divorcing parents are not always willing 

or desiring a relationship change, but are instead focused on breaking ties with the ex-

spouse. Thus, there is less to motivate the divorcing parties to work together. 

Second, whereas some models of therapy have been refined and treatment manuals 

developed so that the models could be empirically compared for effectiveness, therapist 

adherence to the treatment model and the studies replicated, few such comparable steps 

have been taken for models of mediation (Kelly, 1996). Although there are several 

mediation researchers who have described the mediation model used in their research or 

practice (Coogler, 1978; Emery et al., 1987; Haynes, 1981; Kelly, 1983; Irving & 

Benjamin, 1995) few of these descriptions rise to the level of a step-by-step treatment 

manual, none have been replicated by an independent research team and the theoretical 

foundation of some of these models have not yet been established (Kelly et al., 1985). In 

addition, there have been only very few studies of actual mediator behavior. The general 

tone of mediation advocates' claims have been that to study the mediation process in 

controlled, empirically sound ways would destroy the "art" of the mediation process and 

not substantially increase our understanding of it. For those who do believe empirically 

sound, controlled studies are important, however, they have found it extremely difficult to 

secure ongoing funding or secure the cooperation of court administrators and presiding 

domestic relations judges (Dingwall & Eekelaar, 1988; Emery, 1994; Thoennes et al.. 
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1991). Court administrators and presiding domestic relations judges are extremely 

hesitant to require random assignment of litigants to specific conditions (i.e., litigation 

versus mediation) for fear of violating the clients' due process rights or to further 

complicate already complex procedures for court personnel, mediators and judges. 

Finally, the only mediation programs that are likely to create changes in conflictual 

relations are those which: (1) employ a therapeutic model of mediation that focuses on 

such changes in relationship quality between the spouses, (2) allow a greater number of 

sessions to work through a conflict-ridden history and change ingrained behavior patterns 

(Irving & Benjamin, 1995); and, 3) require follow-up telephone calls to the clients by the 

mediator or follow-up or "booster" sessions with the mediator so that any problems that 

arise in the first several months can be dealt with quickly (Kitzmann & Emery, 1994). One 

study found that, for parents who reported problems which developed post-mediation, 

these problems began within the first three months following completion of mediation 

(Saposnek et al., 1984). Booster sessions may have been very helpful for these couples. 

There are many opportunities for conflict and non-compliance with the terms of 

agreements in post-divorce relations (Pearson & Thoennes, 1989). Child support, 

visitation, decisions concerning education, religious practices, and conflicts over the role 

of new partners, etc. are merely a few areas where non-compliance or arguments can erupt 

(Pearson & Thoennes, 1989). In addition, there are a myriad of factors that contribute to 

conflict in a couple's relationship (Kressel, 1985). To isolate just one factor, such as the 

divorce dispute resolution process, and attempt to determine differences in client 

relationships based on that one factor seems foolhardy. It may be that research has to take 
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predicting and reducing future conflict between couples. It may also be that the 

determinants of constructive agreements may well be the same whether used lawyers or 

mediators (Kressei, 1985). A good case can be made for designing research that assesses 

the qualities that produce long lasting agreements in each forum as opposed to pitting one 

type of intervention against another without regard to the enormous variations within the 

modes of intervention and widely varying circumstances which exist among the litigants 

(Kressei, 1985). 

Increased Psychological Functioning 

As already noted, anger, depression, fhistration, worry, and a continued 

attachment to one's former spouse have been linked to participants in the divorce process. 

Of these characteristics, depression and attachment to the former spouse have been 

assessed by several researchers (Emery, Matthews & Kitzmann, 1991; Kelly, 1990). 

Unfortunately, there is little evidence that mediation is associated with decreases in 

depression, or unresolved attachment feelings to the former spouse, either at the time of 

settlement or one year later (Kitzmann & Emery, 1994). An initial report indicated that 

women who mediated were more depressed than mothers who litigated (Emery & Wyer, 

1987a), but this finding was not replicated in a second study (Emery, Matthews & Wyer, 

1991). At the one year follow-up, both mediation and litigation mothers' levels of 

depression declined substantially, but there were still no differences between groups 

(Emery, Matthews & Kitzmann, 1991). And, no differences were found between mothers' 
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or fathers' acceptance of the end of the marriage, or fathers' levels of depression for any of 

the groups at any point (Emery, 1994). In general, mediation has not been found to 

significantly influence the psychological adjustment of the parents involved (Emery & 

Wyer, 1987a; Kelly, 1990; Kelly et al., 1988; Kitzmann & Emery, 1994). 

Emery (1994) suggests that there are several possible reasons for this failure to 

find differences in depression specifically, and differences in psychological functioning 

more generally, between mediation and litigation samples. First, there are few studies that 

have assessed psychological functioning and those that have done so have measured only a 

few domains of functioning (i.e., depression, anger, attachment to former spouse). 

Clearly, there are possibly many areas in which these people are experiencing distress 

(e.g., anxiety, cognitive impairments) that have not been adequately measured. 

Second, although parents and children report considerable psychological distress 

due to divorce, the respondents do not always score significantly higher than a normal 

population on traditional measures of psychopathology (Emery, 1994; cf Kelly, 1990). 

Emery (1994) did not find a difference whereas Kelly (1990) did. The instruments used to 

assess distress in the first study may be the problem. Traditional measures of 

psychopathology are designed for psychiatric populations and not for relatively normal 

people who are experiencing an emotionally difficult period in their lives. Kelly (1990) 

used a different standardized instrument, which measures nine symptom dimensions (i.e., 

depression, anger, anxiety, paranoia, somaticism, hostility) with two separate norm 

samples (Hopkins Symptom Checklist-90 or "SCL-90"; Derogatis, 1977). She found that 

although there was a significant reduction in psychological symptoms from the begirming 
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of the divorce to final divorce, the parents nevertheless scored significantly higher than a 

non-patient norm group but significantly lower than a psychiatric population norm group 

on several subscales of the instrument (Kelly et al., 1988). It may be that researchers will 

need to develop more innovative measures capable of assessing more subtle psychological 

processes in a normal divorce population, rather than relying on existing measures 

designed for psychiatric populations (Emery, 1994). 

Third, although Kelly (1990) found a difference between beginning and final 

divorce on reports of psychological distress, a repeated measures analysis indicated that 

the decrease in reported symptoms that occurred was attributable to the passage of time 

and was not a function of the mediation or adversarial process. Thus, the passage of time 

alone is a significant factor in reported psychological symptoms and must be accounted for 

in any measure of psychological distress. 

Third, mediation is only a short-term intervention directed toward negotiating 

agreements and generally not directed toward improving ongoing relationships or the 

mental health of individual participants. It may be that the mental health of participants 

will only be promoted by more direct and intensive interventions focused specifically on 

these issues (Emery, 1994). 

One of the most interesting findings in the literature is that approximately one-third 

of the parents who reached agreements in mediation still maintained that they made little 

or no progress in their case (Pearson & Thoennes, 1985a). This result suggests that a 

signed agreement is not synonymous with what parents view as a solution or a successful 

end to their dispute. Individuals continue to feel conflict and profound dissatisfaction with 
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their agreements, regardless of whether the agreement is produced in mediation or 

litigation (Pearson & Thoennes, 1985a; Sales et al., 1993). This phenomenon probably 

occurs for several reasons. The parties may simply be displeased with the terms of their 

agreement. Many times agreements represent compromises that each party has to make, 

and the parties may not be happy with the level of compromise they were required to 

make. Merely because a party signs an agreement does not mean that they are happy with 

it. Many parties sign agreements to have the case over. In addition, there is a difference 

between a legal and an emotional divorce (Griffiths, 1986; Sarat & Felstiner, 1986). 

While a signed agreement signifies successful resolution of the legal divorce, it signifies 

nothing about the resolution of emotional issues. Resolution of emotional issues is a long 

process and can take the active intervention of a mental health professional and a 

substantial amount of work on the parent's part. 

It is not surprising then that researchers find that regardless of the method of 

dispute resolution, in a majority of families whose children had reached age eighteen the 

emotional and practical effects of the separation continued to have an impact on the 

functioning of the families, nine years later (Dillon & Emery, 1996). Respondents 

reported conflicts concerning the amount of time children spent with the noncustodial 

parent, arguments concerning the role of new spouses, conflicts surrounding a parent 

wanting to relocate to a different state, and general feelings of anger and fhistration 

related to coping with single parenthood (Dillon & Emery, 1996). These problems and 

feelings persisted for years and may possibly never be resolved (Dillon & Emery, 1996). 
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Whether mediated or litigated, divorces appear to have a severe psychological effect on 

many people for many years (Dillon & Emery, 1996). 

Emotional Stability of the Pro Se Litigant 

There is no research assessing parental conflict or psychological fiinctioning and 

the pro se litigant. It is possible that attorneys fuel the flames of an already hostile, 

conflict-ridden situation by injecting contentious allegations and unrealistic demands into 

the process (Gerber, 1990). The advice of attorneys could lead parents to believe that her 

or his unrealistic demands actually have legal merit and thus increase anger and resentment 

between the spouses if the demands are not met in the divorce process. In essence, the 

attorneys could actually increase the contentiousness and negative psychological 

consequences for clients rather than tempering it. On the other hand, attorneys who 

utilize strategies to reduce conflict could significantly reduce the overall contentiousness 

of the proceedings and maybe the subsequent conflict between the parties by making 

referrals to appropriate services. By seeking reasonable solutions and by focusing on the 

long-term relationship of the parents and children, attorneys can provide a valuable service 

to their clients. When appropriate, attorneys can also provide assistance by reconmiending 

and arranging for psychological counseling for clients. Some family law attorneys make it 

their responsibility to know about conmiunity resources (e.g., divorce recovery 

workshops, fathers' and mothers' divorce therapy groups, shelters for battered women and 

their children, publicly-funded psychological counseling) that are available to clients 

involved in divorce proceedings. 
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Pro se parents may not know of these resources and thus not be able to benefit 

from them; for example. Sales, et al. (1993) found that pro se litigants were much less 

likely to receive counseling. In addition, pro se litigants have responsibilities that 

attorney-represented clients do not, which may cause the pro se litigant stress and thus 

negatively impact their psychological well-being and relationship with their ex-spouse. As 

noted earlier, to a large extent, these parents rely extensively on court services and child 

support agencies for answers to their questions concerning their divorce (Pearson, 1993). 

Personnel in these agencies are not necessarily willing or able answer their questions, 

leaving both the parents and the court workers frustrated and angry (Perluss & Prochnau, 

1993; Pearson, 1993). Conferences with clerks of the court indicate that pro se litigants 

are much more likely to have their cases dismissed for failing to submit the proper 

paperwork and in the specified time frames (personal communication with Clerks of the 

Court of Maricopa, County, 1991, and Pima County, 1995). In many cases litigants rely 

on professionally sold divorce kits for advice concerning these issues (Sales, et al, 1993). 

Research also indicates, however, that a significant percentage of the litigants who use 

these kits (i.e., 30%) still have problems with the legal process and/or the legal forms, and 

nearly 50% of these litigants are not able to find answers for these problems (Sales, et al., 

1993). The fhistrations associated with attempting to navigate an unfamiliar legal process 

could negatively impact spousal relationships and the pro se litigant's psychological 

functioning generally. In a case where one party is attorney-represented and one side pro 

se, the pro se litigant may experience severe emotional stress attempting to defend 

themselves against an attorney with much more expertise in the legal forum. In the Sales, 



115 

et al. study (1993), pro se respondents who faced attorneys in court were far less likely to 

say they would represent themselves again than those pro se respondents who faced pro se 

plaintiffs. 

Mediators too can both intensify or help dampen conflict between the parents. 

Mediators who use pressure tactics to get clients to reach an agreement, who require the 

parties to reach agreement quickly, who threaten the parties with submission of negative 

recommendations to the court if one or both do not agree, or who strongly support one 

party to the displeasure of the other may well increase the conflict between the parents. 

And, if the mediator increases the conflict between the couple and the couple do not 

eventually reach an agreement, it is potentially disastrous for these clients who have no 

legal advisors to assist them. On the other hand, mediators who are empathetic to client 

concerns, who allow the parties to focus on important emotional issues while still 

maintaining order and a safe environment for both parties, who encourage client-centered 

decision-making, who provide enough sessions so that the clients are truly able to work 

through important issues may well dampen conflict between the parents and give them a 

sense of accomplishment and positive psychological well-being. 

As noted earlier, it may be that there is a complicated interaction between the 

personality characteristics of the litigants and their marital relationship, the personal style 

of the functionary (mediator or lawyer), the type of representation in the case (i.e., both 

parties self-representing, both parties hiring attorneys, one side self-representing, one side 

hiring an attorney) and the type of dispute process (i.e., litigation or mediation), which 

enhances or dampens conflict between a divorcing couple. 



116 

CHAPTER 9 

INCREASED SATISFACTION 

Mediation advocates claim that clients are much more satisfied with mediation in 

resolving their divorce dispute than litigants who use the traditional court process (Bautz 

& Hill, 1989; Benjamin & Irving, 1995; Emery & Wyer, 1987a, 1987b; Emery, Matthews 

& Kitzmann, 1991; Kelly & Gigy, 1989; Folberg & Milne, 1988; Irving & Benjamin, 

1995; Kelly & Duryee, 1992; JCressel, 1985; Kressel et al., 1994; Marlow & Sauber, 1990; 

Pearson, 1994). Anywhere between 60-80% of the mediation clients report being satisfied 

(Pearson & Thoennes, 1982 76%; Kelly & Gigy, 1989 78% for men and 72% for women; 

Kelly, 1989 59%). Only a couple studies report rates outside this range (Pearson & 

Thoennes, 1984 90%; Irving & Benjamin, 1992 33-50%). On the other hand, only 30-

50% of litigants felt satisfied with their court experiences (Pearson & Thoennes, 1982 

42%; Pearson, Thoennes, 1989 30%; Kelly, 1989 47%). Although those who reach 

agreement are more enthusiastic, 30-60% of the clients who did not reach agreement in 

mediation report they are satisfied (Pearson & Thoennes, 1986, 40-82%; Kressel, et al., 

1991 33%). These patterns do not differ for users of mandatory or voluntary mediation 

programs (Pearson, 1994). Thus, mediation appears to be much more satisfactory for 

divorcing clients. 

Although these findings are intriguing, there are a complex set of methodological 

questions that need to be considered to put the positive findings into a reasonable 

perspective: what are the rates of satisfaction and reasons for dissatisfaction with 
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traditional court processes; what are the appropriate comparison groups; what point in 

time since divorce are the assessments of satisfaction/dissatisfaction gathered; what are the 

specific questions asked regarding satisfaction/dissatisfaction; and are there gender 

differences in the findings? When the research is scrutinized in light of these above 

queries, the satisfaction rates reported by mediation advocates and researchers are at best 

overstated and at worst misleading. At a more fundamental level, questions can be raised 

about what satisfaction rates actually mean in terms of the strength or adequacy of a 

program (Gutek, 1978). 

Satisfaction and Dissatisfaction 

Although mediation proponents have found in their studies that litigation couples 

are much less satisfied than mediation couples, the degree of difference in satisfaction rates 

varies widely fi-om study to study. In fact, evidence suggests that most people are 

satisfied with the divorce process they choose, regardless if it was mediation or traditional 

court adjudication (Keilitz et al., 1992; Pearson, 1994). For example, one study defined 

different elements of the legal process and compared rates of satisfaction between 

mediating and litigating couples in four different states (Keilitz et al., 1992). Researchers 

found that the majority of litigants in both mediation and court adjudication felt that they 

participated in a fair process that provided satisfactory results. Clients felt that; their 

rights were protected (mediation 75%, litigation 60%); the process was fair (mediation 

73% litigation 55%); they got enough of the most important things (mediation 74% 

litigation 69%); and they were satisfied with the agreement (mediation 70% litigation 
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52%) (Keilitz et al., 1992). There were, however, significant differences between the 

groups in terms of assessments about the process, which generally favored mediation. 

Mediation litigants felt less pressure to agree to things they did not want, felt less pressure 

to agree quickly, were more satisfied with the fairness of the process, and were less 

intimidated by their spouse (Keilitz, et al., 1992). These findings are significant and need 

to be replicated using empirically sound research methods. 

In another study, an attempt was made to distinguish litigation cases into those 

where custody and visitation was contested, those cases which underwent custody 

evaluations, and those cases where custody or visitation was not contested (Pearson & 

Thoennes, 1985b). It is reported that 50-60% of litigants who dispute custody are 

dissatisfied. What is not reported is how many of these clients are satisfied or are neutral 

about the process (Pearson & Thoennes, 1985b). Likewise, Pearson & Thoennes (1985b) 

report that 40-50% of those clients who undergo a custody evaluation are dissatisfied, but 

again we do not see results concerning how many of these clients are satisfied. It could be 

that 50-60% of these couples are satisfied (Pearson & Thoennes, 1985b). And finally, it is 

reported that 40% of those who do not dispute custody are dissatisfied. Again, it may be 

that 60% of these litigants are then satisfied with the process (Pearson & Thoennes, 

1985b; see also Irving & Benjamin, 1995). These results imply that roughly half of all the 

litigants in each category, and maybe more in the uncontested category, may be satisfied 

with their treatment in the litigation system. 

Moreover, although the majority of people are satisfied with the divorce process, 

some mediation clients, particularly those who reach agreement, may be more so in some 
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important ways. The litigation group figures are somewhat lower than those for the 

mediation clients who reach an agreement, but very similar to the mediation clients who 

do not reach agreement in mediation. If the mediation clients were lumped together as the 

litigation clients are into one category (i.e., no division between those reaching agreement, 

partial agreements or no agreement), the upper limit of the satisfaction interval would be 

lower and thus closer to rates of satisfaction for traditional litigation. As noted below in 

the section discussing comparison groups, it is important compare groups who are similar 

on critical characteristics (i.e., compare mediated agreements to lawyer negotiated 

agreements, compare failed mediation clients to clients who need custody evaluations or 

have contested court hearings). 

Although measuring satisfaction accurately is complex, mediation proponents 

argue that there are some common themes that run through many of the parent satisfaction 

evaluations; 70%-80% of litigants believe mediation helped them to focus on the needs of 

the children; 70-80% believe it provided them an opportunity to air grievances; and 70-

80% believe mediation kept the discussions on track (Pearson & Thoennes, 1988a; 1989). 

These results are surprising because in empirical analyses of actual tapes of mediation 

sessions, the interests of the child are rarely mentioned (Dingwall & Greatbatch, 1991). 

When they are mentioned, the children's interests are used as a means of applying moral 

pressure to accept or reject a particular option, as opposed to urging parents to consider 

the well-being of their children (Dingwall & Greatbatch, 1991). Airing grievances, also 

discussed above, can be extremely helpful for some couples while extremely detrimental to 

others (e.g., abusive relationships, Fischer et al., 1993). And, analysis of taped mediation 
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sessions find that mediators do much more than keep discussions on track (Donohue, 

Allen & Burrell, 1985). They actively direct conversations and, at times, heavily influence 

the terms of the agreements produced. 

Since mediation is not widely understood by laypeople, mediators need to 

indoctrinate clients regarding the process and potential outcomes. In doing so, mediators 

often state that their function is to consider the needs of the children, assist the parties in 

airing grievances, offer a less adversarial forum and keep the discussions on track. The 

combination of findings outlined above suggest that it is unclear if the satisfied parties are 

merely reiterating this rhetoric, or whether the mediation sessions of these satisfied clients 

are very different from those involved in the sessions taped and analyzed by Donohue et 

al. (1985) and Dingwall and Greatbatch (1991). This is an empirical question which 

should be fully explored. 

Finally, one important finding in this regard is that under all circumstances 

programs that severely restrict the number of sessions available to mediation clients may 

do so at the expense of client satisfaction and a fully-understandable process. For 

instance, satisfaction was found to be the lowest at a mediation site where the intervention 

was one, 45-minute session that was devoted exclusively to calculating the child support 

information fi-om legal guidelines (Delaware see Pearson, 1994). When asked if they 

believed mediation was better than a hearing with a master or a judge, over half (56%) of 

these mediation clients said no (Pearson, 1994). As noted by Able (1982) satisfaction is 

likely to be a function of how the clients are treated, the amount of time mediators spend 

with the clients, and the degree of inconvenience required to attend sessions, so that the 
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more "efficient" the institution is, the less likely people will be excited about using it. 

(Able, 1982). 

Obviously, there are clients who are dissatisfied with mediation. Kelly & Gigy, 

(1989) found that in their sample of a voluntary, private, comprehensive, fee-for-service 

mediation program, 14% of men and 26% of women were dissatisfied. Kelly and Duryee 

(1992) found that in a court-mandated custody and visitation mediation program, 43% of 

the men were dissatisfied while 17% of the women were dissatisfied with the outcome of 

mediation. The rates of dissatisfaction for court-mandated sessions were certainly higher 

for men. When couples are dissatisfied with mediation the reasons cited for dissatisfaction 

were that the sessions were tension-filled and unpleasant, they stimulated feelings of anger 

and defensiveness, the process was confusing, and the process was rushed and the parents 

felt they were given assembly-line treatment (Pearson & Thoennes, 1989). Thus the 

researchers conclude that obtaining an agreement is not synonymous with resolving all the 

emotional or even legal issues involved in a divorce (Pearson and Thoennes, 1985a). 

Indeed, approximately one-third of the parents who reached agreements in mediation still 

maintained that they made little or no progress in their case (Pearson & Thoennes, 1985a). 

How comparable these findings are to dissatisfaction with litigation is not clear. 

Some research has shown that those who litigate their divorces are not necessarily 

dissatisfied with the entire court adjudication process, but are thoroughly dissatisfied with 

court heanngs in particular (Dingwall & Eekeiaar, 1988). Bautz (1988) also found 

indirect support for this point in her study. She found that the litigation group's average 

response was "I have mixed reactions; I am satisfied with some things and dissatisfied 
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with others" (p. 57). As Pearson & Thoennes (1988a; 1989) note, in their studies 70% of 

the litigants are satisfied with their attorneys. The litigants, however, strongly dislike 

exposing private issues in a public forum, the impersonality of the court experience, its 

negative (i.e., 'criminal') overtones, and the degree of control exercised by legal actors. 

Thus, as Dingwall and Eekelaar (1988) point out, it is not the entire adjudication 

experience litigants find dissatisfactory, but mainly the court hearing which is strongly 

dissatisfactory. 

Assuming for the moment that there is a somewhat higher level of dissatisfaction 

found in litigated cases, one possible explanation for this finding is that, even in the best of 

circumstances, parents may expect more of the legal system than it can deliver (Felstiner & 

Sarat, 1992). Studies find that 50-60% of those with a dispute over custody or visitation 

are dissatisfied with the court experience, and 40-50% of those exposed to a custody 

evaluation are dissatisfied, while even those who did not contest custody or visitation 

report 40% dissatisfaction (Pearson & Thoennes, 1985b). Parents come to their lawyer 

requesting several pieces of information: the legal rules that will be applied, the 

probabilities of achieving various results, a definite estimate of the costs they will incur, 

the specific time line for different portions of the case, and the roles that different actors 

will play (Sarat & Felstiner, 1986). Unfortunately, there are no standard answers that 

lawyers can provide to parents (Sarat & Felstiner, 1986). Lawyers and judges have wide 

discretion in interpreting the legal possibilities in divorce law. This level of discretion is 

greater than in areas of law where rules significantly narrow the scope of latitude in lawyer 
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negotiations and judicial decision-making (e.g., criminal law) (Felstiner & Sarat, 1992). 

In addition, 

...vindication, the last dollar of support, meticulous estimates of property value, a 

neat and precise division of property, a visitation scheme that covers a very wide 

range of contingencies, and equitable arrangements that govern the future as well 

as the present may be theoretically possible, but even approximations require 

extensive services that middle-class clients generally cannot afford. (Felstiner & 

Sarat, 1992, p. 1461) 

Parents are brought face-to-face with the high cost of comprehensive legal representation 

and the inability of the substantive law in this area to give them definite answers to many 

of their questions (Sarat & Felstiner, 1986). Thus, it may be that the litigants' 

expectations of mediation and litigation are different. Litigants may expect more certainty 

fi-om the adversarial process and more certainty than the adversarial process can deliver. 

In addition, as noted above litigants particularly dislike the court hearings (Dingwall & 

Eekelaar, 1988). It may be that this dislike of the public court hearing overshadows 

feelings toward the adversarial process in general as opposed to litigants necessarily 

preferring the mediation process. 

Methodological Concerns 

There are again a complex set of methodological questions that need to be considered to 

put the findings concerning satisfaction and dissatisfaction with dispute resolution methods 

into perspective. Important issues include: the validity of self-reports of satisfaction. 
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issues concerning comparison groups, passage of time, specific questions assessed and 

gender differences. 

Validity of Self-Reported Satisfaction 

At a fundamental level, client satisfaction does not necessarily correlate well with 

positive outcomes. For example, Kidder, Judd & Smith (1986) review parental ratings of 

satisfaction in compensatory educational programs and find that parents are generally 

satisfied even though objective measures of outcome are extremely negative (i.e., 

subsequent criminal records, poor health, lower occupational standing, and earlier deaths 

of the subjects in the treatment group). These researchers conclude that the parents are 

basically telling researchers that they appreciate the special attention, the investment of 

resources and the good intentions (Kidder et al., 1986). Gutek (1978) also notes striking 

discrepancies between objective measures and satisfaction ratings in several areas. For 

example, there are large discrepancies between national surveys of marital satisfaction 

versus national divorce rates, large discrepancies in objective ratings of absenteeism or job 

turnover and subjective ratings of satisfaction with working conditions, and there are large 

discrepancies in social indicators such as satisfaction with neighborhood and the objective 

indicators such as crime rate in the area (Gutek, 1978). She concludes that research 

subjects will report high satisfaction ratings on nearly everything social scientists ask them 

about and those ratings will not be strongly related to objective measures, whatever they 

are (Gutek, 1978). People live in both a subjective world as well as an objective one so 

client's reactions to their contacts with governmental agencies is important (Gutek, 1978). 
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On the other hand, Gutek argues that measures of satisfaction should not take the place 

of objective measures nor objective measures take the place of subjective ratings, such as 

satisfaction. Both are important but must be considered separately. In the case of 

mediation, Kressel & Pruitt (1989) also state that overall satisfaction should not be 

confused with objective evaluation of the quality of the services provided. 

Comparison Groups 

One of the problems with understanding satisfaction/dissatisfaction is the glaring 

lack of appropriate comparison group data (Levy, 1984). For example, mediation has 

been studied with; large numbers of clients; in longitudinal designs providing perspectives 

on consequences over a two to nine year period (Pearson & Thoennes, 1989; Emery, 

1994; Kelly, 1996). Although not always completely successful, attempts at random 

assignment to comparable treatments have been made (Emery & Wyer, 1987a; Emery, 

Matthews & Kitzmann, 1991; Margolin, 1973; Pearson & Thoennes, 1989; Thoeimes et 

al., 1991). Mediation researchers have also investigated a variety of mediation services 

both quasi-private and public services using a wide variety of measures (Pearson & 

Thoennes, 1989; Kressel, 1985). As Kressel notes, there are no empirical investigations 

on the work of lawyers or courts in negotiating divorce settlements which comes close to 

this scope or level of detail. In addition, there have been no attempts to alter the court 

hearings to ascertain if there are other procedures which would increase user satisfaction. 

It would not be an overstatement to say that the issue of appropriate comparison 

groups is critical in designing valid research (Levy, 1984). For example, mediation 
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researchers generally divide the mediation group into those clients who reach an 

agreement and those who do not. At times the agreeing group is further divided into 

those who reach a complete agreement and those who reach a partial agreement. And, for 

the group who fail to reach an agreement in mediation, a division is made between those 

who eventually negotiate an agreement before going to trial and those who go to trial to 

resolve disputed issues. The rationale for making such divisions is sound and states that 

those couples who are able to negotiate and reach an agreement are somehow 

fundamentally different from those couples who cannot. And those clients who can 

negotiate partial agreements or who can negotiate an agreement after mediation have 

somehow benefited fi-om mediation, even though they cannot resolve all of their issues at 

the time of mediation. 

Interestingly, no similar divisions are made for the litigation group. In fact, the 

phrase 'litigation group' is a misnomer because it incorporates couples who hire attorneys 

to resolve disputes through negotiated agreements without ever resorting to litigation. 

For example, researchers lump together in one litigation group: those couples who reach 

an agreement prior to going to attorneys and use attorneys to merely codify the 

agreement; those couples who reach agreement through negotiations between attorneys; 

those couples who need a custody evaluation before reaching an agreement; those couples 

who have contested hearings over various issues during the course of their trial but resolve 

some of those issues in the hearings; and, those couples who have to resolve all of the 

issues at a trial (Kressel, 1985). A good case can be made that these divisions constitute 
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fundamentally different groups. The litigation category is thus heterogeneous; however, it 

has nearly always served as a heterogenous comparison group for all mediation groups. 

By lumping all litigation clients together in one group and using it as a comparison 

group for the various mediation groups, mediation researchers inappropriately reduce the 

overall satisfaction levels of some of the litigation clients (Kressel, 198S). It may be 

effective in indicating mediation is more satisfactory than litigation, but this practice is not 

appropriate if the goal is to truly understand the differences between mediation and 

litigation and the clients who use each process. 

Another problem with comparison groups is that the majority of mediation studies 

examine only issues of custody and visitation (Depner et al., 1995; Depner, Cannata & 

Simon, 1991; Dillon & Emery, 1996; Donohue et al., 1985; Donohue, Lyles & Rogan, 

1989; Donohue & Weidner-Hatfield, 1988; Donohue, Drake & Roberto, 1994; Emery & 

Jackson, 1989, Emery & Wyer, 1987a; Kitzmann & Emery, 1991, 1994; Kressel et al., 

1994; Pearson & Thoennes, 1984, 1989; Ricci et al., 1991; Slaikeu, Culler, Pearson & 

Thoennes, 1985; Walker, 1989). Most of the subjects in these studies, therefore can only 

rely on mediation for a portion of the issues in their divorce dispute (Kelly, 1991). 

Mediation clients, who resolve only custody and visitation issues, many times also have 

contested issues relating to property and financial matters that must be resolved through 

litigation (BCressel et al., 1994). Thus, the entire issue of satisfaction becomes murky. A 

serious question can be raised concerning whether the couples are able to separate their 

experiences to the point that the feelings toward one system does not color their views 

toward the other system. In addition, when clients use only the traditional court system. 
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they do not usually participate in any process that divides the divorce issues as mediation 

does into financial (i.e., child support, spousal maintenance, property, future income, etc.) 

and nonfinancial issues (i.e. custody and visitation). Comparing then couples' assessments 

of mediation, with only a subscribed set of issues, to litigants who use a particular system 

for all of their issues seems to confound two variables, the disputed issue with the type of 

resolution method. As an example, no researcher has asked clients of the traditional court 

process about their satisfaction levels with only that portion of the court process dealing 

with custody and visitation and to ignore their feelings toward the process for all other 

issues. The confounding influence of the simultaneous use of the adversarial process and 

the mediation process to resolve contested issues has never been explored empirically 

(Kelly, 1991) or discussed in terms of mediation theory. Kelly (1991) notes that the most 

that can be drawn from these studies are that the moderately positive findings favorable to 

custody/visitation mediation cannot be generalized to the more complex divorce process 

encompassing all disputed issues that need to be resolved. 

In addition, comparing court-based programs with private, fee-for-service 

programs is problematic. The two researchers who have done the most extensive work on 

private programs (Kelly, 1991 and Irving & Benjamin, 1992) utilize a mediation model 

that dififers from court-mandated custody mediation along at least two dimensions; a larger 

number of sessions were allowed to reach agreement; the scope and complexity of issues 

mediated are much broader. Thus, comparisons are problematic at best. There are now, 

however, several states that have recently passed legislation that mandate clients to attend 

comprehensive mediation programs (Maine, 1994; see Minnesota General Rules of 
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Practice, 1996). Whether these programs will provide the opportunity for fairer 

comparisons to private mediation remains to be seen. For instance, although the 

complexity of the issues addressed should be identical, research will have to determine if 

the law on the books matches the law in action. In addition, private, voluntary programs 

typically attract a much different client base than court mandated programs. Thus, 

differences in clients served make comparing comprehensive programs (i.e., programs that 

resolve all issues) to court-based programs theoretically and empirically difficult. 

Generally, comprehensive programs provided by private, voluntary, fee-for-service 

programs attract clients who tend to be young (30's), middle class, well-educated, 

professionals, who are mostly cooperative and fair-minded (Irving & Benjamin, 1992; 

Kelly, 1989). Clients in court-mandated programs tend to be working class, have a poor 

education and are either underemployed or unemployed (Irving & Benjamin, 1992). So, 

in order to do an adequate comparison, clients from comprehensive private programs 

would need to be matched on these important characteristics to couples mandated by the 

court to attend a court-based program. 

As noted above, the issue of an appropriate comparison group for court-mandated 

clients becomes very complex because court-mandated clients use both mediation and 

litigation to resolve their disputes. And, it would be difficult to identify both mediation 

and litigation clients who use only their respective dispute-resolution system to resolve 

custody and visitation disputes and do not have any financial matters to resolve that would 

complicate the analysis. 
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Passage of Time 

The passage of time is another important variable in assessing satisfaction levels 

(Kelly, 1989, 1990a; Pearson & Thoennes, 1988a; 1989). During the first year after 

mediation, satisfaction with mediation remains high with both those clients who reach 

agreement and those who did not. For example, 90% of those who produced 

agreements, and 82% of those who did not, were glad they tried the process (Pearson & 

Thoennes, 1988a; 1989). Those litigants interviewed four to five years after mediation, 

however, were far less satisfied. Only about 65% producing agreements, and 40% of 

those who did not produce an agreement, say they were satisfied with their mediation 

experience. 

The researchers argue that there can be several reasons for this drop in satisfaction 

over time. Over time, there are many issues for which non-compliance can develop (e.g., 

child support, visitation, decisions concerning education, religious practices, and conflicts 

over the role of new partners, etc.) (Pearson & Thoennes, 1989). Noncompliance by an 

ex-spouse may temper the good feelings a litigant had toward mediation because its 

positive results start to disappear (Pearson & Thoennes, 1989). 

Specific Questions Assessed 

There is also the question of what actually is being measured. For example, 

research that asks if a person would recommend mediation to a fiiend may not necessarily 

be the same as asking someone if they are satisfied with the overall outcome and or 

process, or the same as asking someone if they are satisfied with particular aspects of 
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either the outcome or process. As noted earlier, asking slightly different questions is likely 

to yield slightly different answers (Gutek, 1978). And, Kelly and Duryee (1992) found 

that the satisfaction rates differed depending on the question asked. When asking process 

versus outcome questions of court-mandated clients, these researchers found that there 

was no significant difference between the men and women on a question measuring 

satisfaction with the process of mediation. On the other hand, there was a significant 

difference between ratings of men and women on a question measuring satisfaction with 

the outcome of mediation. Men were significantly less satisfied with the outcome of 

mediation. There are also researchers who ask if clients would recommend mediation to 

their fnends and judge satisfaction based on the answer to this question (Pearson & 

Thoennes, 1989). There may be an important difference in the construct being measured 

between studies that compare global assessments of mediation with those who break 

satisfaction down into the separate elements of process and outcome. And, using different 

terms to assess satisfaction then means losing the ability to make comparisons across 

studies (Gutek, 1978). 

One research group conducted a procedural justice versus distributive justice 

analysis of parent satisfaction in mediation and litigation cases. In other words, the 

researchers asked whether elements of the legal process were more important for parent 

satisfaction or elements of outcome (getting what one wanted). The researchers found 

that both were important for parent satisfaction. The relative importance of procedural 

fairness and attaining a favorable outcome differ depending on the disputants' gender and 

level of conflict in the relationship (Kitzmann, & Emery, 1993). For women, obtaining a 
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desired outcome was important in determining overall satisfaction with the process, 

whereas for men procedural fairness was more important. The researchers argue that 

although both parents were petitioning for sole physical custody, in nearly every case the 

physical custody was given to the mother. Mothers are therefore in a superior position 

with regard to custody issues. Thus, the fairness of the processes became very salient for 

the men. 

Levels of conflict among couples relates to measures of satisfaction. In the low 

conflict couples, obtaining a desired outcome was a significant predictor of satisfaction, 

but procedural fairness was not. On the other hand, the results were reversed for the high-

conflict couples; for them, procedural fairness was a significant predictor of satisfaction, 

whereas obtaining a desired outcome was not. The researchers conclude that; 

... the structural characteristics of the dispute resolution process (such as how 

adversarial the process is designed to be) may be less important than participants' 

perception of the degree of conflict or hostility and participants' relative vantage 

points in the negotiation process. (Kitzmann & Emery, 1993 p. 559) 

This suggests that satisfaction with the method of dispute resolution is intimately related 

to internal family dynamics. In any event, using different terms and levels of specificity to 

assess satisfaction makes it difficult to compare results across studies (Gutek, 1978). 

Gender Diflferences 

It is clear fi-om our discussion that there are gender differences in reactions to 

mediation. Yet, not all research has revealed them. Researchers at a voluntary, private. 
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fee-for-service mediation program found few differences in the assessments of men versus 

women to the mediation experience (Kelly & Duryee, 1992), and when they did, the 

differences tended to favor women (Kelly &Duryee, 1992). For example, as noted earlier 

women were more satisfied than were men with the outcome of mediation (Kelly & 

Duryee, 1992). Women also reported significantly greater confidence in their ability to 

stand up for themselves, and women were significantly more likely to report mediation 

allowed them an opportunity to express their views, put aside their anger, and focus on 

their children (Kelly and Duryee, 1992). 

A second research group found that women who litigated were more satisfied with 

both the process and the outcome of the dispute resolution both at the time of the divorce 

and at one year (Emery & Wyer, 1987a; Emery, Matthews & BCitzmann, 1991). 

Approximately one standard deviation of difference favoring women who litigated was 

found regarding both fairness of the decisions reached as well as wiiming what they 

wanted (Emery, Matthews & Wyer, 1991). And, both women who litigated and mediated 

cases reported that matters grew worse over time (i.e., significantly more co-parenting 

conflict) and fathers reported significantly less acceptance of the end of the marriage 

(Emery, Matthews & Wyer, 1991). 

Yet a third research group found that satisfaction rates are similar for men and 

women (Pearson & Thoennes, 1988a; 1989). They report comparable levels of 

satisfaction with the division of property, child support and willingness to recommend 

mediation (Pearson & Thoennes, 1988a; 1989). The assessment of issues relating to the 

experience of mediation, however, were very different and do not necessarily favor 
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women (Pearson & Thoennes, 1988a; 1989). Although women did report some favorable 

reactions (i.e., mediation helped them better understand their spouse's point of view, focus 

on the children, keep discussions on track, identify problems and understand their own 

feelings), women are much more apt to also report negative reactions to mediation (i.e., 

feeling pressured into an agreement by the ex-spouse; never feeling comfortable 

expressing their feelings; being tense and angry during mediation; and, feeling the mediator 

directed the terms of the agreement (Pearson & Thoennes, 1988a; 1989). In looking at 

possible predictors of those women who would feel these negative reactions, there were 

no differences that could be attributed to power issues during the marriage including; level 

of violence, who won arguments, or the ability to be heard (Pearson & Thoennes, 1988a; 

1989). The best predictor of women feeling pressured by their ex-spouse was when the 

women reported communications problems during the marriage (e.g., thoughts became 

jumbled and confused during discussions with the ex-spouse). The women having such 

problems did not vary with income levels. It was only the women with graduate school 

educations or women over the age of 45 who did not report experiencing severe pressure 

to reach an agreement (Pearson & Thoennes, 1988a, 1989). As Pearson notes (1994), 

feelings of pressure, intimidation, and coercion are experienced in both mediation and 

court processes and thus it is not just a product of mediation (see also, Keilitz et al., 

1992). Men, on the other hand, were more apt to report: they waited too long to get into 

mediation; they spent too much time discussing the past; they felt comfortable and relaxed; 

but, they felt mediation was rushed. 
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Why is it that although Pearson and Thoennes, Emery and his colleagues and Kelly 

and Duryee were analyzing data from court-sponsored mediation programs, they find very 

different results concerning the experiences of women and men? There are many possible 

reasons. Mediation programs vary jurisdiction to jurisdiction, state to state (Kelly, 1996; 

Ricci, Depner, Cannata, 1991). Although all were court-sponsored, it does not mean that 

the programs were similar. Second, subjects for the Kelly and Duryee (1992) study were 

in one county (Alameda) in California, subjects from the Emery study (Emery & Wyer, 

1987a, 1987b) were from one county (Charlottesville) in Virginia, whereas subjects for the 

Pearson & Thoennes (1988a, 1989) study were an aggregate of two studies, one 

conducted in Denver, Colorado and the second from several counties including Los 

Angeles, California, Connecticut Superior Court, and Hennepin County, Mirmesota. It 

may be that the subjects in Alameda, California and Charlottesville, Virginia differ in 

substantial ways from the subjects in the other studies and those differences were not 

measured in the study. Ricci et al. (1991) conclude that because of the widespread 

variability in court services and case processing among jurisdictions within a state it is not 

possible to generalize for a region or the state from the experience of one court. 

Third, the response rates for the two of the three studies were either quite low or 

unknown. The response rate for the Kelly and Duryee (1992) study was 20%. Because of 

incomplete questionnaires, only 7.3% of the original sample questionnaires were used. 

This sample cannot be considered representative of even the county where the research 

was conducted. Response rates for the Pearson & Thoennes (1988a, 1989) study were 
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never clearly stated in the literature, so the representativeness of the data for any of the 

counties where data was collected is unclear. 

Only one research study found men who mediate were significantly more positive 

than women (Emery & Wyer, 1987b). According to these researchers, however, men's 

favorable mediation ratings in that setting were due to their extreme dissatisfaction with 

court processes (Emery & Wyer, 1987a; Pearson, 1994). 

There is also an often quoted finding that women are able to terminate mediation 

sessions and do so for the "right reasons," such as feeling: overwhelmed, that a feir 

agreement could not be reached, that issues are too complex, that they lacked financial 

knowledge, that they are emotionally drained, and that they are unprotected and unable to 

have their say (Kelly & Duryee, 1992). This finding is thus used to substantiate claims 

that because women have the opportunity to and do terminate sessions there is no undue 

pressure on them to reach agreements with husbands who may have superior skills in 

negotiation. Interestingly, this result was found with clients in a private mediation setting 

and these women tended to be better educated, of higher income and have spouses who 

were more cooperative. There is no parallel finding in the court-mandated sample that 

Kelly and Duryee (1992) analyzed because presumably the question regarding why the 

couples terminated the mediation was not asked. Kelly and Duryee only state that a 

quarter of the couples from the court-sample also terminated mediation and then suggest 

that the reasons are similar to what the private mediation clients reported. Thus, it is very 

important to actually assess if women in these court-based programs are as able to 

terminate sessions for the "right reasons." It would also be important to know if there are 
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a group of women who reach agreement, but do so to end the negotiations and still 

experience the feelings noted above (i.e., that they were overwhelmed, that they lacked 

financial icnowledge, that they are never comfortable expressing their feelings, pressured 

by their ex-spouse, and the feeling the mediator directed the terms of the agreement). 

And, most importantly, future research should always consider the potential for disparate 

responses by men and women both during the design phase of the study and the analysis of 

data. 

Satisfaction and the Pro Se Litigant 

For the pro se litigant, there is no research that indicates how satisfied or 

unsatisfied these people are with their mediated solutions. In addition, we have no 

information about whether having an attorney as an advisor has any bearing on these 

satisfaction levels. For example, an attorney could assist the pro se client in important 

ways. As noted above, some clients find the mediation process confusing and rushed. 

And research has shown that mediators heavily influence the terms of the agreements 

produced through their control over the process. Even if an attorney did not attend actual 

mediation sessions, the attorney could conduct discovery prior to the mediation sessions 

so that the client was adequately prepared to negotiate with full knowledge of the 

consequences of particular decisions (Bryan, 1994) and the attorney could explain fully the 

mediation process to the client including what is and is not acceptable mediator behavior. 

The increased information and assistance could significantly add to the level of satisfaction 

a litigant feels toward the mediation process. 
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As noted earlier, pro se litigants have responsibilities that attorney-represented 

clients do not, which may negatively impact their satisfaction with either system. To a 

large extent, pro se litigants rely extensively on court services and child support agencies 

for answers to their questions concerning their divorce (Pearson, 1993). Personnel in 

these agencies are not necessarily willing or able answer their questions, leaving both the 

parents and the court workers fhistrated and angry (Pearson, 1993). The fiustrations 

associated with attempting to navigate a foreign legal process could negatively impact a 

litigant's level of satisfaction. Whether this occurs, however, is not yet known. Indeed, 

there is an argument that can be advanced that pro se litigants are likely to be satisfied 

with mediation, given that they are satisfied with litigation. 

Sixty-four percent of the pro se litigants generally are satisfied with the traditional 

legal system for resolving divorce dispute and 72% of the pro se litigants indicated they 

would choose to represent themselves again in the fixture (Sales, et al. 1992). Pro se 

litigants who have uncontested cases are very satisfied with the terms of the terms of their 

decree (88% report being satisfied or very satisfied) whereas litigants with contested cases 

are much less satisfied (33% report being satisfied or very satisfied) (Sales et al., 1993). 

This result is expected because in uncontested cases clients have resolved the issues so the 

legal process is merely a formality. In contested cases, some compromise is required; thus 

each client will not get all of what they want. As also might be expected, pro se plaintiffs 

are more satisfied with the decree than are pro se respondents (Sales et al., 1993). Pro se 

plaintiffs tend to be the party requesting the divorce and even if th^ do not get everything 

th^ want, they get the main thing they want and that is a divorce. Pruitt (1995) also 
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found substantial differences between plaintiffs and respondents. He found that plaintiffs 

in contested cases were more strident, more aggrieved, more demanding, posed more 

issues to be solved while respondents were more critical of their own behavior, took more 

responsibility for the problem, provided more information about underlying goals, feelings 

and values, and offered more potential solutions (Pruitt, 1995). Perceptions of fairness 

were also important to long term success of any agreement reached (Pruitt, 1995). He 

found that the respondents' views of procedural fairness predicted long-term success of 

any agreement. Pruitt reasoned that since the burden of compliance often falls more 

heavily on the respondent, attention in mediation to the feelings of the respondents and 

their goals in mediation cases is extremely important. 

Pro se litigants with contested cases are more likely to be satisfied with mediation 

than litigation because they would no longer need to rely on court clerks who are not 

necessarily trained to or eager to answer their questions (e.g., about court services, legal 

procedures, legal options, child support calculations). With mediation they are assigned 

mediators whose sole purpose it is to provide assistance in solving at least some of the 

clients' disputed issues (McEwen et al., 1995). Mediators can also provide pro se litigants 

with referrals to outside agencies to obtain other services where appropriate (i.e., mental 

health counseling, financial assistance, and shelters for victims of domestic violence). 

Finally, it is possible to have one party that is attom^-represented and one side 

pro se. The pro se litigant may experience severe problems attempting to defend 

themselves against an attorney with much more expertise in the legal forum. In the Sales, 

et al. study (1993), pro se respondents who faced attom^s in court were far less likely to 
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say they would represent themselves again (36%) than those pro se respondents who 

faced pro se plaintiffs (70%). These parties are also less satisfied with their experiences 

(Sales et al., 1993). 

The impact of mediation on a pro se litigant facing an attorney-represented spouse 

in mediation could well be positive while the simultaneous impact on the attorney-

represented litigant could well be negative. The issue comes down to the basic 

conundrum of power-balancing discussed earlier. If it appeared that the eventual 

agreement would heavily favor the attorney-represented litigant, the mediator could 

highlight this fact and highlight any glaring dififerences in knowledge of specific issues (i.e., 

family finances, custody arrangements, fiiture financial arrangements) that might have 

long-term consequences for the pro se litigant. Under this scenario, the pro se litigant 

would most likely feel satisfied with mediation yet remain able to make their own 

decisions about what to do and whether to proceed with mediation. This position might, 

however, fi^strate the attorney-represented litigant in that the advice given to the pro se 

litigant might be taken as favoring the pro se litigant's interests. On the other hand, if the 

mediator is not sensitive to a dififerences in representation and assumes that both parties 

have equal knowledge, the mediator may unwittingly collude with the attorney-

represented litigant to the disadvantage of the pro se litigant. For example, statements 

regarding legal entitlements made by the attorney-represented litigant may not be 

challenged by the mediator when in fact the statements are not necessarily true or other 

interpretations could be entertained. If the pro se litigant feels that the mediator has 
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supported the position of the attorney-represented litigant, the pro se litigant might well be 

less satisfied with mediation than th^ would in traditional litigation. 

Moreover, mediators may have more of an impact on pro se litigants' satis&ction 

than attorney represented persons because the former will have no professional to consult 

with about perceived native or inequitable mediator behavior. Mediators who use 

pressure tactics to cajole clients to reach an agreement, who require the parties to reach 

agreement quickly, who threaten the parties with submission of negative recommendations 

to the court if one or both do not agree, or who strongly support one party to the 

displeasure of the other may well severely decrease client satis&ction and pro se clients in 

particular. On the other hand, mediators who are empathetic to client concerns, who 

allow the parties to focus on important emotional issues while still maintaining order and a 

safe environment for both parties, who encourage client-centered decision-making, who 

provide enough sessions so that the clients are truly able to work through important issues 

may well increase client satisfaction with the process and particularly pro se clients 

because they might have entered mediation feeling vulnerable without legal advice. Future 

research will be needed to test these predictions. 

Future research, as noted earlier, will also need to consider that there is likely to be 

a complicated interaction between the personality characteristics of the litigants and their 

marital relationship, the personal style of the functionary (mediator or lawyer), the type of 

representation in the case (i.e., both parties self-representing, both parties hiring attorneys, 

one side self-representing, one side hiring an attorn^) and the type of dispute process 
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(i.e., litigation or mediation), which produces satisfied customers. Once again, research is 

needed to address these issues. 



CHAPTER 10 

INCREASED COMPLIANCE WITH COURT ORDERS 
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Compliance with court orders could be seen as both a benefit for the litigant and a 

benefit for the legal system. Compliance, particularly orders concerning child support, is a 

benefit for the litigants in that it reduces signiiScant economic distress for custodial parents 

after divorce (Dillon & Emery, 1996). It is estimated that post-dissolution litigation 

occurs in approximately one-third of all divorces where children are involved (Emery & 

Wyer, i987a; Foster & Freed, 1973). Although there are discrepancies in reporting 

between noncustodial and custodial parents, evidence from a study of matched pairs of 

custodial/noncustodial parents' reports indicates that only 47-66% of noncustodial parents 

are actually paying all that is owed in child support, and between 4-13% are paying 

nothing at all (Braver, Fitzpatrick, & Bay, 1991). There is, therefore, a great number of 

children and their custodial parents that are either receiving no child support or less than 

what has been ordered resuhing in significant economic hardship. An additional benefit of 

compliance with court orders is that it reduces the need by either custodial or noncustodial 

parent to relitigate portions of the divorce agreement (i.e., visitation and division of 

property/assets). Relitigation can be financially draining, emotionally demanding and 

extraordinarily time consuming. 

Compliance can also be seen as a benefit for the legal system in that if litigants 

willingly comply with court orders, there is less need for additional court hearings or other 

State involvement in these cases. One of the major reasons relitigation occurs is over 



144 

nonpayment of child support (Cohen, 1998). Additionally in Arizona, for example, if a 

custodial parent is receiving Aid to Families with Dependent Children (AFDC) and not 

receiving regular support payments or a parent is particularly negligent in paying child 

support, the Expedited Child Support Enforcement Unit of the Attorney General's Office 

will take over litigation to enforce child support orders. Another enforcement option that 

is becoming more popular is the "special master" programs. Some California statutes also 

provide for appointment of "special masters" in high conflict cases (Santa Clara County, 

California, 1997). The "special masters" are generally experienced mental health 

professionals who take over management of the cases, offer crisis counseling, offer 

ongoing mediation to solve the day-to-day conflicts, closely monitor compliance with 

court orders, and closely monitor the progress of the families in resolving their disputes. 

Special masters are allowed to create legally-binding orders for the court and serve as 

quasi-judges. In Arizona, there is a state-wide statute and separate counties have enacted 

local rules to provide for several levels of "special masters." Maricopa County, (Phoenix) 

utilizes the state-wide statute to authorize a "family court advisor" program (Arizona, 

1998; Kenney & Vigil, 1996). In Coconino County, Arizona (Flagstaff) there is an 

additional local rule providing for a "special master" program similar to that found in 

California (Coconino County, Arizona, 1996). The family could advisor provides the 

counseling and ongoing mediation but is only allowed to offer advisory opinions to the 

court for their review as opposed to having the authority to issue legally-binding rules. 

Relitigation hearings before domestic relations judges. State legal involvement in 

AFDC or "deadbeat parent" cases and costs associated with the appointment of special 
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masters or family court advisors to monitor cases are costly in both time and personnel 

hours for a legal system that is already overburdened. Since, compliance with court orders 

is initially a benefit for the litigant and the legal system only becomes involved once the 

hardship has been brought to its attention, the mediation literature concerning compliance 

will be addressed here. 

Mediation advocates claim that one of the "overwhelming" benefits of using 

mediation to resolve divorce disputes is that it is a cooperative process which gives 

control to the parents in making decisions and thus leads to increased compliance with the 

resulting agreements (Benjamin & Irving, 1995; Irving & Benjamin, 1992; Dillon & 

Emery, 1996; Emery, Matthews & Wyer, 1991; Emery, 1994; Kelly, 1990a, 1991; 

Pearson, 1994; Pearson & Thoennes, 1988a, 1989). There are studies which modestly 

support the idea that mediation leads to greater compliance (Bautz & Hill, 1989; Emery, 

Matthews & Wyer, 1991; Kelly, 1990; Pearson & Thoermes, 1985a, 1985c, 1986); 

however, the research is far from uniform or overwhelmingly supportive and in some of 

the studies the research methods used are extremely poor. 

Visitation 

There are two studies that found mixed support for claims that, at least in the 

short-term mediation clients complied with visitation orders at a higher rate than litigation 

clients (Pearson & Thoennes, 1985b; Pearson & Thoennes, 1986). Pearson & Thoermes 

(1985b) found that at three months post-divorce, their Divorce Mediation Research 

Project ("DMRP") sample of custodial parents reported visitation was "rare or 
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unpredictable" at rates of 30% for clients who tried mediation (i.e., both successful and 

unsuccessful), 30% for litigation clients and 50% for non-contested cases. Noncustodial 

reports, on the other hand, reported visitation was "rare or unpredictable" at rates of 0% 

for successful mediation clients, 30% for unsuccessful mediation clients and 30% for 

litigation clients. Thus, there is obvious discrepancy in the reports of custodial versus 

noncustodial parents, and this discrepancy is expected and has been found in other studies 

(Braver, Wolchik, Sandler, Fogas & Zvetina, 1991; Braver, Wolchik, Sandler, Sheets, 

Fogas & Bay, 1993). It can be assumed that the parents' reports "bracket" the true 

number of visits (Braver, Fitzpatrick et al., 1991). Interestingly, even with the 

discrepancies, both reports modestly favor mediation. Unfortunately the researchers do 

not report whether the differences between the groups are statistically significant and do 

not give rates for non-contested cases reported by noncustodial parents. 

Pearson and Thoennes (1985b) then report compliance rates for visitation 

agreements for a group of subjects whose divorces were final 4-5 years earlier. The 

researchers found 60% of the litigation group reported regular visitation as opposed to 

only 46% of those clients who were successful in reaching agreements in mediation. 

Unfortunately the researchers again do not report if the group differences are statistically 

significant and they reverse the method of reporting, which makes comparisons between 

this study and the one outlined above difficult. Instead of reporting the percentage of 

clients in each group who report "rare or unpredictable" visitation, as was done in the first 

sample, for this latter sample the researchers report compliance rates for those clients who 

report "regular" visitation. Thus, both the question reported and the direction of the 
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answers given do not match the earlier sample. It is unclear how many of the clients in 

this sample reported "rare or unpredictable" visits or if this question was even asked. It 

could be as high as 40% of the litigation group and as high as 54% of the mediation 

group; a much higher percentage than the earlier study and in the favor of litigation as 

opposed to mediation. In addition, 60% of the noncustodians who tried mediation 

reported they were visiting regularly whereas 80% of the litigation noncustodians reported 

they were visiting regularly. Again, 40% of the noncustodial mediation clients could be 

visiting "rarely or unpredictably" whereas 20% of the noncustodial litigation clients could 

be doing so. It appears that in this latter group, litigation clients are more compliant with 

visitation orders but it is difBcult to determine if th^ are significantly so and how this 

relates to the first sample. 

In addition, there was an early attempt to divide the litigation group into those 

contesting visitation and those who did not with the custodial reports; however, this 

division was not maintained throughout the comparisons. As was stated above concerning 

satisfaction rates, having the appropriate comparison groups and assessing the same 

questions is critical in designing valid research (Gutek, 1978; Levy, 1984). 

A third study (Kelly, 1990, 1990a) found that at final divorce, a significant 

difference was found in noncompliance with visitation or custody agreements between 

adversarial (30%) and mediation (12%) groups. There are, however, no figures given for 

compliance with visitation or custody agreements two-years post divorce. 
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Child Support 

There are four longitudinal studies and one cross-sectional study that compare 

compliance rates for mediating and litigating clients. As noted above, the one cross-

sectional study results are confusing making the meaningflilness of this finding 

questionable (Bautz & Hill, 1989). In the article descnbing this study. Table 2 details the 

analysis of child support payments and reports, the sample size of the traditional group as 

56 and the mediation group as 30, while in the methods or study section of the paper, the 

number of subjects enlisted into the study was 52 for the traditional group and 68 for the 

mediated group. There is no explanation as to why the litigation sample has more subjects 

than were enlisted in the study and the mediation sample has fewer, or what subset of the 

original mediated sample this group represents. Thus, unless further clarification is made 

available, the results of this study are unclear. 

In the first longitudinal study, Pearson & Thoennes (1986) report that, for their 

DMRP sample, at three months post-divorce, support payments are "absent or irregular" 

for 33% of the mediation clients, 33% for the litigation clients whose cases were 

uncontested, and 50% for the litigation clients whose cases were contested. At 12 months 

post-divorce, the researchers report that the percentage in every category increased but 

was greatest for the group of litigation clients whose cases were contested. Unfortunately 

the researchers do not report the rates of increase for the different groups nor do they 

indicate whether the differences are statistically significant. For the sample of clients 

interviewed 4-5 years post-divorce, Pearson & Thoennes (1986) found there were not 
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significant differences between the litigation and successful mediation clients. Both 

reported a rate of 33% for "absent or irregular" child support payments. Interestingly, the 

researchers found that the rate of "absent or irregular" payment of child support was 

highest for the unsuccessfiil mediation clients (50%) (Pearson & Thoennes, 1985b). There 

is, however, no mention of whether the difference between unsuccessful mediation group 

and the successful mediation/ litigation groups are statistically significant. 

Pearson and Thoennes (1984) also report on a combined visitation/child support 

variable on a separate sample of clients, the Denver Custody Mediation Project (CMP). 

At three months post-divorce, 85% of the successful mediation clients report that their ex-

spouse is "generally complying with all terms of the agreement," whereas only 60% of the 

unsuccessfiil mediation clients, those clients who rejected an offer of mediation and the 

contested litigation cases are doing so. In addition, reports of "serious disagreements" are 

at 14% for successful mediation clients but between 30-40% for all other groups. 

Interestingly, at nine months post-divorce, the rates changed. Successful mediation clients 

reporting that their ex-spouse is "generally complying with all the terms of the agreement" 

was now 79% (versus 85% earlier) and the litigation clients report a compliance rate of 

67% (versus 60% earlier). It appears that the groups are regressing to a similar mean. 

Reports of "serious disagreements" are 6% for successful mediation clients, 33% for 

litigation clients but there are not rates reported for unsuccessful mediation clients or 

those who rejected an offer to mediate. Again, the researchers do not report whether 

these rates are statistically significantly different. The researchers do, report an additional 

analysis and indicate that when th^ control for differences in cooperation between the 
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spouses in the successful mediation versus unsuccessful mediation groups, the differences 

in rates are smaller but the pattern persists. The researchers do not, however, report the 

exact rates or differences and do not report the rates for the unsuccessful mediation group 

for the nine month follow-up. 

A second longitudinal study reported that at divorce and at one year post-divorce, 

there were modest differences between mediating and litigating clients in terms of "no or 

partial" compliance with spousal support orders (23% litigation versus 7% mediation), 

and "no or partial" compliance with child support reported by custodial women (23% 

litigation versus 19% mediation) or with that reported by noncustodial men (9% litigation 

versus 0% mediation) (Kelly, 1990, 1990a). Unfortunately, as with the Pearson & 

Thoennes data presented above, the researcher does not report whether these differences 

are statistically significant. In any event, by two years post-divorce, these differences had 

disappeared. The litigation group became more compliant over time whereas the 

mediation group became less so (Kelly, 1990, 1990a). Interestingly, when Kelly 

attempted to understand the contributions of other measured variable to noncompliance 

from before the divorce to two years post-divorce, satisfaction with the divorce 

process/outcome was not significant. What Kelly (1990, 1990a) did find is that there was 

a gender difference in variables associated with noncompliance. For men, there was a 

significant correlation between noncompliance at two years post-divorce and two 

variables: the degree of conflict in the marriage, and the amount of anger reported at their 

ex-spouse two years post-divorce. For women, a report of noncompliance at two years 

post-divorce was significantly negatively related to one variable; their ex-spouses' income 
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before the divorce. In other words, women whose spouses made less before the divorce 

were more likely to report noncompliance two years after the divorce than women whose 

ex-spouses had higher incomes before the divorce (Kelly, 1990, 1990a). This results is 

also consistent with a study by Braver, Fitzpatrick et al. (1991, see below). Thus, 

satisfaction with the divorce process and outcome hypothesized by many mediation 

advocates to be a significant contributing factor to why mediation clients have higher 

compliance rates was not found to be so. Instead, conflict, anger and the payee's income 

appear to be much more significant in predicting noncompliance. 

In a third longitudinal study, Emery, Matthews & Wyer (1991) report that at two 

years post-divorce, a review of court records indicates that overdue child support notices 

were sent to 71% of the litigation fathers whereas only 51% of the mediation fathers. This 

difference, however, did not reach statistical significance and is probably not reflective of 

overall compliance rates in that it only assesses those cases where legal action was taken. 

Previous studies reviewed earlier (Pearson & Thoennes, 1985a, 1985b, 1985c, 1986; 

Kelly, 1990, 1990a) use a method of self-report which may yield very difference rates of 

compliance. 

Probably the safest conclusion is that mediation may produce modest 

improvements in compliance in the short-term; however, these modest improvements do 

not hold up for the long-term (Pearson, 1994). In order to reach more secure and 

concrete conclusions, however, researchers need to address many of the methodological 

issues addressed in the previous section on increased satisfaction. Specific questions 

asked would need to be standardized so that results could be compared across studies. 
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The questions asked (i.e., "absent or irregular" versus "generally complying with all terms 

of the agreement") and the method of data collection (i.e., self-report and/or court 

records) need to be consistent across studies. Asking slightly different questions is likely 

to yield slightly different answers (Gutek, 1978). Court records could underestimate 

payments of child support. Judges often fail to require that decrees contam the provision 

that support be paid through the court, and payers might chose to pay payees directly 

bypassing the court processes altogether (Braver, Fitzpatrick et al., 1991). In addition, 

interviews with custodial parents only can be problematic. Custodial parents' reports of 

payments as a percent of what is owed is approximately 27% lower than their matched 

noncustodial parents' report (Braver, Fitzpatrick, et al., 1991). Thus, relying on only 

court records or only the custodian's report of payments provides an incomplete picture. 

Comparison groups also need to be equivalent. Suitable divisions need to be completed 

within the litigating group reflecting level of conflict and intervention needed to resolve 

these cases. Once divided, these subgroups can then be compared to the clients successful 

in reaching a full agreement, successful in reaching a partial agreement and unsuccessful 

mediation groups. Passage of time also needs to be assessed. Since results show that 

within two to five years, all differences between mediation and litigation groups disappear 

(Kelly, 1990, 1990a; Pearson & Thoennes, 1984), researchers need to carefully select 

subjects so that subjects with wide differences in lengths of time since divorce are not 

included in the same sample. Finally, statistical significance tests need to be computed for 

the results of comparisons to indicate if the differences were meaningful. 
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A study of matched pairs of custodial and noncustodial parents' reports of 

compliance with child support indicated that the most powerful predictor of compliance is 

the payor's ability to pay (Braver, Fitzpatrick et al., 1991). Variables making up the index 

of ability to pay included; noncustodial parent's income, how much child support was 

owed, how much child support was owed per child, and the percent of noncustodial 

parent's income that was owed. The strongest predictor of compliance yet identified, 

however, was the payor's employment. When the researcher looked only at families where 

the noncustodial was employed for the full 12 months previous to data collection, reports 

of compliance with support orders were much greater than those given when the 

noncustodial parent was unemployed during the same period. 

Compliance and the Pro Se Litigant 

For the pro se litigant, there is no research that indicates how compliant or 

noncompliant these people are with their mediated solutions. In addition, we have no 

information about whether having an attorney as an advisor has any bearing on these 

compliance levels. An attorney could foster compliance by informing the noncustodial 

parent of the repercussions for noncompliance or could inform the custodial parent of 

legal procedures to follow to report noncompliance and methods for enforcing 

compliance. The pro se litigant could then act on their own in pursuing these claims but 

with added information in how to negotiate the legal system. This increased information 

and assistance could significantly add to the level of compliance in these cases. Without 

attorney assistance, pro se litigants rely heavily on court services and child support 
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agencies for answers to their questions (Pearson, 1993). Often, personnel in these 

agencies are not necessarily willing or able to answer their questions (Pearson, 1993). 

Even in Maricopa County (Phoenix), Arizona, where the Self-Help Service Center for pro 

se litigants has received national awards for assisting pro se clients, judges remain 

frustrated with the lack of actual assistance given these clients (conference comments. 

Honorable Sherry Hunt, 1998). One judge noted that the Center provides only paper 

forms not real legal assistance in answering questions (conference comments. Honorable 

Sherry Hutt, 1998). 

Future research, must take the payor parents' employment history into 

consideration when assessing the usefulness of mediation m increasing compliance rates. 

Without consistent employment of the payor parent, it may not matter what method of 

dispute resolution is used in terms of compliance rates. It is also likely to be a 

complicated interaction between the personality characteristics of the litigants and their 

marital relationship, the personal style of the functionary (mediator or lawyer), the type of 

representation in the case (i.e., both parties self-representing, both parties hiring attorneys, 

one side self-representing, one side hiring an attorney) and the type of dispute process 

(i.e., litigation or mediation), which produces compliance with court orders. Once again, 

research is needed to address these issues. 
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DECREASED LITIGANT COST AND TIME 

Legal fees in contested divorces can be extremely high consuming a substantial 

part of the assets and reducing the standard of living for each partner for a period of time 

after the divorce (Schlissel, 1992). And, it has been argued that mediation decreases the 

cost of securing a divorce. Some research appears to support this assertion. In a 

comprehensive, private, voluntary, fee-for-service mediation program with litigation in 

California, Kelly (1990, 1990a) found the greatest cost savings for mediation parents. The 

average divorce costs for couples in the mediation sample were $5,243. whereas the 

average divorce costs for couples in the adversarial sample was $12,234. - a 100% 

difference in cost. Although the clientele in this study were upper-middle class 

professionals, Pearson (1994) found a similar percentage difference in her studies of public 

mediation. The average legal fee for an individual who successfully mediated was $1,650., 

while purely adversarial respondents spent an average of $2,330. per person. In order for 

mediation to produce these savings, parties must be diverted to it early in the dispute and 

it must succeed in resolving the dispute (Pearson & Thoennes, 1988a). For example, 

Pearson (1994) found that when mediation was unsuccessful, the cost per individual was 

$2,010. In addition, mediation conducted before the clients have been to court to 

establish temporary orders yielded attorneys fees of $874 whereas mediation after 

obtaining temporary orders yielded attorneys fees of $1940 (Pearson & Thoennes, 1982). 
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Despite the compelling logic for predicting decreased costs associated with 

mediation, there are two researchers who find no cost savings in a comparison of litigated 

and mediated cases (Keilitz et al., 1992; Ellis, 1990). In a large study covering four 

jurisdictions in different states, researchers compared mediated and non-mediated sites and 

asked attorneys to estimate the amount of time they spent on cases that went to mediation 

and those that did not (Keilitz et al., 1992). The attorneys estimated they spent less time 

on mediation cases but their fees did not reflect this result. The researchers reason that 

attorneys may be using a fixed-fee billing procedure. Thus, total costs remain the same 

regardless of whether the couple use mediation. Another study found a savings of $535 

per case when private mediation was compared to litigation (Bahr, 1981), rather than the 

$5,000 difference noted by Kelly (1990). Thus, mediation produces some cost savings in 

attorney fees, although these savings are neither great nor consistently found across 

studies (Pearson & Thoennes, 1988a; Folberg & Milne, 1988). 

As already noted, one factor affecting cost is the time spent in the legal process. 

The research findings regarding this variable appear to mirror cost findings. Two sets of 

researchers found that settlements are reached more quickly in mediated cases as 

compared with litigated cases (Emery & Wyer, 1987a; Trost, Braver, & Schoeneman 

1988). In viewing the Superior Court of Arizona in Maricopa County, both prior to and 

subsequent to the implementation of mandatory mediation, Trost et al., (1988) found that 

the mandatory mediation sample took significantly less time to obtain divorces than did 

two comparison groups—a group measured before mandatory mediation was instituted, 

and two groups in another county taken before and after the rule was instituted in 
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Maricopa County. Pearson (1994), however, found that only successful mediation 

translated into time savings. Cases moved the slowest (14.2 months) if they mediated 

unsuccessfully and needed both mediation and litigation. Successfully mediated cases 

needed only 8.5 months and adversanal cases needed 10.8 months. 

Once again, the logic supporting the above findings is compelling. Successfully 

mediated cases move the fastest because both parties needed to make decisions are in the 

same room at the same time and the parties are generally inclined toward agreement or 

become so fairly quickly or mediation is terminated. Litigated cases can take longer for 

any number of reasons. If both parties are attorney-represented, they have the added 

complexity of coordinating communications between two parties and two lawyers. 

Lawyers tend to have many cases active at any one time and thus may not necessarily be 

available to consult when the clients or the opposing counsel are ready to negotiate. It 

may also be the case that clients choosing to hire attorneys are less inclined toward 

agreement and thus take more time to negotiate agreements. Cases needing mediation and 

litigation have both the problem of negotiating with two lawyers plus the additional time it 

takes to attend mediation and have it fail and then be referred back to the litigation system. 

Referrals to mediation and back to court take added time. 

Once again, mirroring the findings on cost, not all research has reached the same 

conclusions. Keilitz et al. (1992) found inconsistency in the time needed to process cases 

between the four sites in their study. In three of the four cites, mediation proceeded at a 

faster pace than litigation (Keilitz et al., 1992). Interestingly, results also indicated that for 

those clients who reached agreement, case processing times were the fastest in two 
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counties (i.e., Brevard County, Florida and Las Vegas, Nevada) and were also the slowest 

in two other counties (Mecklenburg County, North Carolina and Santa Fe, New Mexico). 

These researchers conclude that there is no pattern, either faster or slower, for cases 

referred to mediation, but they point out that th^ were unable to control for other 

potentially confounding variables (i.e., legal, economic and social factors) that could 

account for differences in case processing times (Keilitz et al., 1992). For example, local 

court rules governing procedural issues (i.e., whether a hearing must be held prior to cases 

being referred to mediation) can have a significant impact on case processing times. These 

rules vary jurisdiction to jurisdiction and have nothing at all to do with the quality of the 

mediation or litigation offered. 

Moreover, there are no strong conclusions that can be drawn from current 

research concerning litigant cost and time from initial filing to final dissolution. If there 

are any cost savings attached to mediation, they are likely to be enjoyed by the higher SES 

clients who choose to attend private mediation services and have all divorce issues 

resolved there. In addition, jurisdictional differences in local court rules and procedural 

issues are likely to have more of an impact on case processing times than dispute 

resolution method. It is important to sort out how these differences in rules and 

procedures afifect case processing times so that the differences in dispute resolution 

method can be fully understood. 



159 

Cost/time and the Pro Se Litigant 

For the pro se litigant there is no research relevant to the above issues, but to 

address them there are at least three factors to consider: representational status, statutory 

requirements on attendance at mediation, and whether clients are required to pay for 

mediation sessions. In jurisdictions where a free, court-sponsored program is available, 

whether mandated or not, attorney-represented cases are likely to be more costly than pro 

se cases because the former group has an additional expense that pro se litigants do not~ 

attomeys fees. 

The cost and time spent also are likely to be higher for attorney represented cases 

(and parties) because these cases (and parties) tend to include more pretrial orders 

establishing; temporary custody, visitation, child support and division of income (Sales et 

al., 1993). For particularly contentious cases, attorney assistance in ensuring a temporary 

income for the care of the children and the setting of ground rules for temporary custody 

and visitation may be extremely important for the subsequent financial condition of the 

parties. A spouse with inadequate knowledge of the family finances and inadequate 

knowledge concerning legal entitlements may, in the end, spend more money attempting 

to support themselves and their children through alternative means during the divorce 

process than they would have if they had hired an attorney to ensure they were given a fair 

share of the marital assets during the divorce process and paid the resulting attorney's fees. 

In jurisdictions where mediation is mandatory for contested cases and litigants 

must pay for mediation sessions, attorney-represented cases (and parties) may also involve 

(incur) more cost than pro se cases (and parties) because the attorney-represented litigants 
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have at least two sets of professional fees to pay (i e., attorney fees and mediator fees), 

whereas pro se litigants pay only for mediator fees. Depending on the complexity of the 

case, it may, however, be that the same amount of fees will be paid in both attorney 

represented and pro se cases. For example, for pro se cases (cases where both parties 

self-represent) that are contentious and/or complex and the couple needs quite a number 

of mediation sessions to reach an agreement, the cost savings may be minimal compared to 

attorney represented cases (cases where both parties are attorney represented). Attorneys 

are often able to settle some of the issues prior to mediation and thus reduce the number 

of issues to be mediated and thus the potential cost of mediation. 

There is no research that can indicate if pro se cases take longer to reach a 

resolution than attorney-represented cases in mediation or in litigation. Indirect evidence, 

however, indicates that, depending on the complexity of the case, it could take pro se 

clients longer in both mediation and litigation. For example, in uncontested cases where 

the plaintiff understands the rules of civil procedure and can execute the required 

documents in the time frames allotted, research indicates that cases generally proceed very 

quickly (Sales et al., 1993). But for contested cases or cases where the litigants do not 

understand the rules of civil procedure, cases do not proceed as quickly (Sales et al., 

1993). Indeed, pro se parents are much more likely to have their cases dismissed for 

failing to submit the proper paperwork and in the specified time fnmies (personal 

communications with the Clerk of the Court, Maricopa County, 1991 and Clerk of the 

Court, Pima County, 1995). And, although many clients rely on professionally sold kits 

for assistance, research indicates that a significant percentage of the litigants who use 
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these kits still have problems with the legal process and/or the legal forms, and many of 

these litigants are not able to find answers for these problems (Sales et al., 1993). Since 

mediation generally only resolves a subset of issues for clients (i.e., custody and 

visitation), the pro se litigant still needs to navigate the traditional litigation system, with 

all the potential pitfalls noted above. Without specific knowledge of civil procedures, pro 

se clients cases in mediation or litigation are often put on an inactive calendar or worse yet 

dismissed for lack of proper action. These problems create the need to spend extra time. 

In addition, it is unclear whether these partial solutions will hold up for pro se 

clients when other contested issues are yet to be settled and there is no intermediary to 

assist them. It may be that pro se clients will agree to custody and visitation issues in 

mediation only to have these agreements then fall apart when attempting to negotiate 

financial issues. One study in Britain found that parents generally preferred to settle all 

issued together as opposed to only being allowed to settle a few (Ogus, McCarthy, & 

Wray, 1987). Thus, partial solutions for pro se clients may not decrease the time it takes 

for these cases to reach resolution nor the overall costs associated with divorcing. 

Finally, it is likely that there is a complicated interaction between the personality 

characteristics of the clients and their marital relationship, the style of the functionary 

(mediator or lawyer), the type of representation in the case (i.e., both parties self-

representing, both parties hiring attorneys, one side self-representing, one side hiring an 

attorney) and the type of dispute process (i.e., litigation or mediation), which will increase 

or decrease both the cost and time it takes for the resolution of divorce cases. 
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SECTION IV. BENEFITS OF MEDIATION FOR THE LEGAL SYSTEM 



CHAPTER 12 
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DECREASED LITIGATION HEARINGS AND RELITIGATION 

Divorce litigation comprises the major portion of civil caseloads in many large 

court systems (Gerber, 1990; Schlissel, 1992; Shepard, 1990). And, reducing the number 

of initial hearings and the amount of relitigation in divorce cases was an early goal of 

mediation (Keilitz et al., 1992). Mediation advocates claim that it has achieved this goal 

(Clement & Schwebel, 1993; Depner et al., 1992; Emery, 1994; Emery et al., 1987; Irving 

& Benjamin, 1995; Kelly, 1996; Kelly, 1990, 1990a; Kelly & Duryee, 1992; Margolin, 

1973; Pearson & Thoennes, 1989; Smoron, 1998). It is argued that mediation clients are 

much more likely to reach agreement out of court as opposed to litigation clients (Emery 

et al., 1987; Kelly, 1996). For example, across studies settlement rates for divorce 

mediation are between 50%-85% whether in court-sponsored volunteer or mandatory 

programs (Depner et al., 1992; Emery, 1994; Kelly & Duryee, 1992; Kelly, 1996; Pearson 

& Thoennes, 1989) or in private, voluntary, comprehensive programs (Irving & Benjamin, 

1995; Kelly, 1990, 1990a). And, both in the short-term and over the course of one to two 

years post-divorce, mediation is argued to reduce relitigation by up to 30% (Clement & 

Schwebel, 1993; Pearson & Thoennes, 1982). Although those clients who reach 

agreement are the least likely to return to court (Pearson & Thoermes, 1989), even those 

clients who did not reach agreement in mediation are less likely to return to court than 

their litigation counterparts (Pearson & Thoennes, 1989). At least in the short-term, these 

patterns do not differ for users of mandatory (Pearson & Thoennes, 1989) or voluntary 
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mediation progranis (Kelly, 1990, 1990a, 1996). Thus, at first glance mediation appears 

to be much more successful in discouraging relitigation. At a closer look, however, the 

picture does not remain so optimistic. Both Kelly (1990, 1990a) and Pearson and 

Thoennes (1989), in addition to others, find that in the long-term, initial differences in 

relitigation rates between mediating and litigating groups disappear. 

An assessment of a voluntary, fee-for-service, comprehensive mediation program, 

Kelly (1990) found that at between one and two years post-mediation, 15% of both 

mediation and litigation couples had returned to court or had seen an attorney about a 

change in their agreements. In a sample of couples who mediated and litigated their cases 

in a court-sponsored program five years prior to interview, there were no differences in 

relitigation rates; approximately 25% of each group had returned to court (Pearson & 

Thoennes, 1989). And, in a sample of couples fi'om Delaware who mediated child support 

matters only, there were equal numbers of couples fi'om mediated and litigation groups 

that returned to court (Pearson & Thoennes, 1989). Emery, Matthews & ECitzmann 

(1991) in assessing mediating and adversarial groups in a court-sponsored program, found 

there were no significant differences between the groups for returns to court. These 

researchers found that returns to court were frequent (approximately 66% of all families 

had further disputes within a two-year period). In a nine-year follow-up to their original 

study sample, these researchers found that their original results were confirmed (Dillon & 

Emery, 1996). There were no differences between mediated and litigated groups on the 

number of changes attempted and made on custody, visitation and support arrangements, 

and on the forum used to make changes (Dillon & Emery, 1996). There were also no 
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differences comparing groups on total contacts with the legal profession in the nine years 

since initial settlement. These researchers then concluded that there were no effects on 

subsequent relitigation attributable to the dispute resolution method in the short- or long-

term (Dillon & Emery, 1996). 

Methodological Concerns 

There are again a complex set of methodological questions that need to be 

considered to put these findings into perspective. Important issues include: specific 

question assessed, specific advice given by mediators and attorneys, the comparability of 

control groups, and the level of conflict between the spouses in the subject group. 

Specific Question Assessed 

In many studies it is unclear if the relitigation category refers to returns to court 

for any reason or returns to court for only contested matters (Pearson & Thoennes, 1989; 

Fix & Harter, 1992; Johnson, Campbell & Tall, 1985; Kressel et al., 1994; Milne, 1978). 

This information is important to know for several reasons. First, the underlying level of 

conflict between ex-spouses can be quite different and the term relitigation can be a 

misnomer. Relitigation, on one hand, can refer to mutually agreeable changes in custody 

of a child, wherein parents file papers with the court merely detailing the change, or a 

payee's salary can change so that a new wage assignment will need to be filed with the 

court. Although both of these instances can be counted as a post-decree action or 

relitigation, in neither of these instances does the entry of new documents into the file 
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signify a contest between the parents or actual relitigation. These instances would be 

better classified as post-decree actions rather than as relitigation. The parents have merely 

agreed to a change and filed papers with the court codifying the change. Relitigation, on 

the other hand, can refer to parents who argue bitterly over a change in custody of a child, 

or over a change in levels of support due to changes in levels of salary. The parents can 

participate in protracted and hostile hearings over the matters. These instances clearly 

indicate a breakdown of the original agreement and a severe conflict and contest between 

the parents. The term relitigation seems appropriate for these instances. Post-decree 

actions and relitigated issues should be counted as such and not confused. 

Second, in addition to understanding the level of conflict between couples, it is 

also important to understand the precise definition used to assess relitigation rates in order 

to compare studies. It is critical to ascertain whether the researchers are asking the same 

question or the comparisons across studies will be meaningless. Unfortunately, of all the 

studies that publish rates of relitigation (see Table 1), there are only three studies that 

define the term relitigation (Irving & Benjamin, 1983, Keilitz et al., 1992; Meierding, 

1993). Irving and Benjamin (1983) break down their relitigation rate into an overall 

relitigation rate for successful mediation clients who participated in their follow-up 

interviews (71%); however, the authors also note that 80% of this figure was for 

"automatic" changes to the record. These authors go on to state that only 10% of the 

clients successful in reaching an agreement returned to court three to six months post 

agreement. Although it is not clear in the article how this 10% figure is derived from the 
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71% relitigation figure stated earlier, presumably the 10% figure represents contested 

matters (Irving & Benjamin, 1983). 

Meierding (1993) is probably the clearest in her description of relitigation rates. 

She breaks down her relitigation categories for mediation clients into overall (10.6%), 

agreed-upon changes (3 .2%) and contested changes (7.4%). Unfortunately, both of these 

studies only publish relitigation rates for clients who successfully reached agreement. 

There are no data available for clients who did not reach agreement in mediation and both 

studies have no control group of clients who used the traditional court system to resolve 

their dispute. Without a control group to compare these resuhs to, it is difficult to draw 

any substantive conclusions regarding the value of this program in reducing overall 

relitigation rates. 

In the one empirical study that attempted to classify returns to court as contested 

(relitigation) versus noncontested (post-decree actions), no actual data are provided. 

Keilitz, et al. (1992) reports finding that a higher proportion of mediation cases than court 

cases file a modification of residential custody or visitation but the article also indicates 

that nearly half of the parties report that they have made these modifications on their own 

without contest. Statistics are not given on exact numbers of mediating and court clients 

relitigating, nor are any data provided for the numbers of clients for which the relitigated 

issue was uncontested. 

It is difficult to draw any definitive conclusions regarding relitigation rates fi'om 

studies which report rates of relitigation for only one subgroup of mediation clients (i.e., 

clients successful in reaching agreements), have no control group for comparison, or that 
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give review statements as opposed to statistical data. To understand the full effect of 

mediation, it would be important to report rates for all those clients who received 

mediation (i.e., successful, not successful and partially successful in reaching an 

agreement) and to have adequate comparison group data. 

Specific Advice bv Mediators and Lawyers 

There may be a difference in how clients are instructed to proceed with 

uncontested post-decree changes to their divorce agreement that produce differences in 

relitigation rates, regardless of method used to resolve the initial divorce dispute. 

Although there is no systematic research on how many mediation programs encourage 

clients to codify mutually agreed-to changes with the court to reduce the chances of any 

misunderstandings at a later time that may result fi'om these changes, researchers find that 

some programs do encourage this practice (Keilitz et al, 1992; Trost & Braver, 1987). 

This practice may inflate relitigation rates for mediation clients, particularly if rates are not 

broken down into uncontested post-decree actions versus contested relitigated issues. It 

may also be the practice of some divorce attorneys to encourage clients to codify agreed-

to changes with the court. Unfortunately, there is no research concerning divorce 

attorneys' practices on this issue so it is unclear whether litigation clients' relitigation rates 

are also inflated in this way, or whether there is a difference between the number of 

mediators versus lawyers who encourage this practice. 
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Comparability of Control Groups 

As noted earlier, one of the problems with understanding mediation research in 

general and relitigation rates specifically is the lack of appropriate comparison group data 

(see previous section on rates of satisfaction and lack of comparison group data) (Roehl & 

Cook, 1985). Mediation research has been conducted using large samples, longitudinal 

designs, where random assignment has been attempted, using different methods, and 

research has been conducted in a variety of public and private services (Emery & Wyer, 

1987a; Emery, Matthews & Kitzmann, 1991; Irving & Benjamin, 1995; Keilitz, et al., 

1992; Kelly, 1996; BCressel, 1985; Margolin, 1973; Pearson & Thoennes, 1989, Thoennes 

et al., 1991). There are no empirical investigations on the work of lawyers or courts in 

negotiating divorce agreements which comes close to this scope or level of detail (Kressel, 

1985) an no studies have been conducted which alter aspects of the court experience that 

could possible alter relitigation rates. Adequate comparison group data is critical for valid 

research (Levy, 1984) and it is sorely lacking in mediation research generally. 

A second major issue concerning comparison groups, and also noted earlier, is the 

lack of breakdowns in the litigation samples which would reflect similar breakdowns in the 

mediation samples. For example, mediation studies break down the mediating clients into 

those clients; (1) who reach agreement, (2) who do not reach agreement, (3) who reach 

partial agreement, and (4) who reach agreement after mediation but prior to any court 

hearings are common. The rationale for making these divisions is that those couples who 

are able to negotiate and reach an agreement are somehow fundamentally different fi'om 

those couples who cannot. And, those clients who reach agreement after mediation but 
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before going to trial have somehow benefited fi'om mediation, even though th^ could 

resolve any or all of their issues in mediation. Unfortunately, similar breakdowns are not 

done for the litigation group. For example, litigation clients could be broken down into 

those clients: (1) who reach agreement through negotiations between attorneys; (2) who 

need a custody evaluation before reaching an agreement; (3) who have contested hearings 

over various issues during the course of their divorce but resolve many issues prior to 

trial, and, (4) who resolve all issues at trial. Those clients who reach agreement prior to 

going to an attorney and use the services of an attorney merely to codify the agreement or 

pro se clients who do not contest any issues should arguably remain in a class by 

themselves. Neither are they true litigation clients since there is nothing to litigate, nor are 

they mediation clients. These clients could represent the least conflictual group of 

divorcing clients. In only one study is this noncontested group analyzed (Pearson & 

Thoennes, 198Sb, 1986). These divisions also could constitute fundamentally different 

groups; however, the litigation group is almost never assessed in this manner. By leaving 

the litigation group heterogeneous, not having a noncontested group, mediation 

researchers inappropriately reduce overall levels of satisfaction for litigation clients 

(Kressel, 198S) and do not allow more appropriate comparison between more similar 

groups of mediation and litigation clients. 

Interestingly, although mediation groups are divided into subgroups (i.e., those 

who reach agreement, who do not reach agreement, who reach partial agreement and who 

reach agreement after mediation but prior to any court hearings) for computing agreement 

rates, similar divisions are not made when computing relitigation rates. It appears 
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researchers are only interested in the potential benefits mediation may provide (i.e., 

agreements) but are not interested in illuminating what occurs after mediation or 

potentially the neutral or negative effects mediation might have on these clients and their 

cases. 

A large part of the problem in obtaining appropriate comparison groups is that 

traditionally, judges, court administrators and lawyers have blocked any efforts at true 

randomization, which would require that either all divorcing clients within a jurisdiction or 

a specific percentage of clients, be randomized to mediation versus litigation groups. 

There is only one very early study which accomplished true randomization of subjects to 

experimental and control groups (Margolin, 1973). In this study, 150 consecutive, 

divorced couples who were unable to reach agreement on visitation were referred to the 

Conciliation Court for randomization to either a counseling group or a traditional litigation 

group. Although one-third of the control group failed to report to the Conciliation Court, 

the author was able to track all of these cases so that, at least in terms of relitigation rates, 

data could be obtained in all cases. Follow-up occurred at four months post-decision, 

12% of the mediation clients had relitigated whereas 79% of the litigation group had 

returned to court. The author does not, however, define the term relitigation so it is 

unclear if these figures reflect uncontested post-decree actions or actual relitigation, and 

how many of each occurred for the mediation and litigation groups. The post-decree 

period is also very short so it is unclear if the rates would regress to a similar mean 

overtime as occurred in several other studies (Kelly, 1990, 1990a; Pearson, 1994). 
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A more recent attempt at an experimental assessment of a mandatory mediation 

program addressing child support issues in Indiana was a dismal failure in randomization 

(Thoermes et al., 1991). The program was based upon a temporary, local court rule 

where no sanctions were imposed by the court for &ilure to appear at mediation, and the 

attorneys representing mediation clients admitted to encouraging clients not to attend 

mediation sessions (Thoermes et al., 1991). Consequently, 41% of the cases assigned to 

two courts designated to use mediation failed to appear for the mediation intake and be 

given an appointment, and 38% of the clients with a mediation appointment failed to 

appear for the mediation sessions (Thoennes et al., 1991). Thus, only 11% of the clients 

randomized to mediation actually received mediation (Thoennes et al., 1991). The result 

was that the mediation and litigation groups were significantly different on several 

variables. The mediation group had significantly more post-divorce couples, as opposed 

to couples negotiating the initial divorce, than did the litigation group. The authors 

speculate that the post-divorce cases who obtained mediation were viewed as 

"troublesome" by both attorneys and judges and who then welcomed additional assistance 

in settling the dispute (i.e., 40% of these post-divorce cases had made previous attempts 

to modify child support). The litigation group, on the other hand, were primarily initial 

divorce cases. The differences between the mediation and litigation group make it 

impossible to make meaningful comparisons regarding relitigation rates for these two 

groups. 

With the exception of Margolin (1973), the result of this lack of institutional 

support for sound research is that generally only subjects who volunteer for a study 



173 

(Emery & Jackson, 1989; Pearson & Thoennes, 1984; Pearson et al., 1982; Pearson & 

Thoennes, 1985c) are involved in this research. Researchers have either approached 

clients and asked clients to be in one of the two groups (Emery & Jackson, 1989) or 

clients have been randomized to mediation versus litigation groups after volunteering to 

participate (Pearson, et al., 1982; Pearson & Thoennes, 1985c). Social psychological 

research on volunteers has shown that people who volunteer can be qualitatively dififerent 

from people who do not volunteer for research projects (Bell, 1962; Lasagna & 

vonFelsinger, 1954; Maslow & Skoda, 1952). And, even mediation researchers find 

differences in those who accept and reject and offer of free mediation (Pearson et al., 

1982). 

Pearson et al. (1982) find that subjects willing to mediate have more education, 

have higher incomes both before and after separation and/or divorce, communicate better, 

and men specifically have higher occupational status. Interestingly, men ambivalent about 

the divorce are more willing to try mediation. Emery, Matthews & Wyer (1991) also find 

similar resuhs. Mothers that reject mediation tend to be of significantly lower income than 

those mothers who accept, and fathers who refused were more likely to work in blue-

collar jobs. Differences in relitigation rates could then just as easily be caused by 

differences between the groups as could be caused by the quality of the dispute resolution 

process (Levy, 1984). 

In looking at mediation studies that report relitigation rates, there are only four 

more recent studies that have attempted even a quasi-experimental design (Emery & 

Jackson, 1989; Emery & Wyer, 1987a, 1987b; Pearson & Thoennes, 1984, 1985a, 1985b, 
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1985c; Thoennes et al., 1991) and in two of these studies the quality of the randomization 

has been called into question either by the authors themselves (Thoennes et al., 1991) or 

by others (Levy, 1984). The remaining studies that report relitigation rates either have no 

control group (Davis & Roberts, 1988; Irving & Benjamin, 1983; Johnston & Campbell, 

1987; ICressel et al., 1994; Meierding, 1992; Milne, 1978, Saposnek et al., 1984) or have a 

noncomparable control group (Fix & Harter, 1992; Thoennes et al., 1991). 

Thus, there is no way to clearly indicate if rates of relitigation for either mediated 

or litigating clients are due to: (1) initial differences between the mediation and litigation 

groups, (2) mediators and/or lawyers encouraging their clients to codify uncontested post-

decree changes with the court, (3) differences in the number of uncontested post-decree 

actions versus contested relitigation, or (4) failure of the dispute resolution method to fiilly 

resolve the issues. Until researchers have a better understanding of the practices of most 

mediation programs and divorce attorneys, or at the very least can categorize returns to 

court into contested (relitigation) and uncontested (post-decree actions), it is unlikely that 

we will have a clear understanding of how the dispute resolution method affects 

relitigation rates. Due to these problems, at present published findings regarding 

relitigation rates are at best difficult to interpret and at worst meaningless. 

Passage of Time 

Probably the most consistent finding concerning relitigation rates is that there are 

no significant differences between mediating and litigating groups in the very long-term. 

Kelly (1990) found that the differences in her groups had vanished by the two-year follow-



175 

up. Pearson & Thoennes (1989) found that in a their sample interviewed four to five years 

post-divorce, there were no differences in the fi'equency of reported disagreements over 

visitation and child support. And, in a nine year follow-up study, Dillon and Emery 

(1996) found that there were no differences in number of changes attempted and made on 

custody, visitation or support arrangements, or in the forum used to make these 

arrangements. Studies that assess relitigation and/or post-decree actions in the short-term 

(i.e., less than one year, see Margolin, 1973) are very likely to find lower rates of 

relitigation for mediated groups than those studies that take a more long-term approach. 

Level of Conflict Between the Spouses 

The level of conflict between the ex-spouses is also important in assessing 

relitigation rates. Several studies that report relitigation rates focus on mediation 

programs designed for very high conflict cases. The clients of these programs are 

predominately post-decree couples with long histories of litigation. The programs studied 

are generally offered only after mandatory or brief settlement-focused mediation has failed 

and are offered as an alternative to a court-ordered custody evaluation (Johnston & 

Campbell, 1987; Kressel et al., 1994; Milne, 1978). Since the finding that past behavior is 

often the best predictor of future behavior (Mischel, 1968), it seems reasonable to assume 

that these clients will be more litigious after mediation than those clients without the long 

history of contentiousness and relitigation. And, not surprisingly these studies often report 

higher rates of relitigation (i.e., Johnston & Campbell, 1987, 36%; Kressel et al., 1994, 

44%) than do studies which either have a mixed pre- and post-divorce subject pool or 
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those studies that have mostly pre-divorce subjects (Margolin, 1973, 12%; Meierding, 

1992, 10.6%; Pearson & Thoennes, 1984, 13%; Pearson & Thoennes, 1985c, 25%). 

Unfortunately, these studies of high conflict cases do not report relitigation rates for a high 

conflict group of litigation clients so it is impossible to assess whether these specialized 

mediation programs have a positive impact on these clients in terms of their continued rate 

of relitigation. 

There are a myriad of events and circumstances that influence people's lives make 

it unlikely that a time-limited intervention focused on producing agreements can have 

significant long-term effects on the ability of the parents to follow through on child 

support, child custody and visitation obligatioiis cooperatively settle future disputes 

without returning to court (Keilitz et al.,1992). Although mediation may deter relitigation 

in the short-term, over a longer period of time a substantial number of parents will return 

to court regardless of which forum they used to resolve their initial divorce case 

(Thoennes et al., 1991). The relationship between divorcing parents (i.e., the ability to 

conmiunicate and work together) plus the employment status of the payee (Braver & 

Fitzpatrick et al., 1991) have much more to do with post-decree litigation than does the 

forum used for the initial divorce (Pearson & Thoennes, 1988b). In addition, in some 

counties parties were encouraged by their mediators to return to mediation or court to 

modify agreements as circumstances change (Trost & Braver, 1987; Keilitz et al., 1992). 

In a study of a mandatory mediation program, Thoennes et al. (1991) found that there 

were no significant differences in the compliance rates between mediated and nonmediated 

child support and visitation agreements, even in the short-run and even with the mediating 



177 

group composed of more post-divorce, litigious couples. These researchers found that 

relitigation of child support issues was common and in occurred in approximately 33% of 

both mediated and litigated cases. In the Thoennes et al. (1991) study, over half of the 

mediated cases returned to deal with enforcement of child support and arrearage issues; in 

the litigated cases nearly half were seeking to increase support levels (Thoennes et al., 

1991). Cohen (1998) also agreed that child support was overwhelming the issue that 

caused families to return to court. Of the cases that returned to court, 60% were to 

enforce child support orders. 

One researcher concludes that the safest statement that can be made is that while 

mediation is not more effective than adjudication in preventing relitigation, these 

agreements are probably no more unstable that those agreements originating from lawyer 

negotiations or judicial decisions (Pearson, 1994). 

Litigation and Relitigation and the Pro Se Litigant 

Litigation and relitigation in relation to the pro se litigant will be addressed under 

Chapter 13, Litigation, Relitigation, Court Costs and the Pro Se Litigant. 
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A companion goal to that of reducing the number of initial hearings and the 

amount of relitigation in divorce cases, is the goal of decreasing costs for the courts in 

processing domestic relations cases by reducing caseloads (Pearson & Thoennes, 1982). 

Some early research estimating court costs claimed that mediation programs saved the 

court system substantial amounts in that having litigants attend mediation to resolve their 

disputes was much less expensive than resolving these same disputes through the 

traditional litigation system (i.e., trials and/or formal custody evaluations) (Bahr, 1981; 

Doyle & Caron, 1979; Mclsaac, 1981; Milne, 1978; Weiss & Collada, 1977). For 

example, one researcher claimed that if mediation services were available for all custody 

disputes nationwide the court system in 1978 would have saved at least $9.6 million in 

court costs (Bahr, 1981). Another researcher evaluated the mediation program in Los 

Angeles and found that it saved the court $280,362 in 1979 (Mclsaac, 1981) and saved 

the court between $990,000 and $1,140,000 in 1982 (Mclsaac, 1983). And, yet another 

group of researchers evaluating the mediation program in Hennepin County, Minnesota, 

found it saved the court $139,000 in 1982 (Cauble, Thoennes, Pearson & Appleford, 

1985). 

Not all researchers have been as optimistic in their cost estimates. A researcher 

evaluating the mediation program in Clackamas County, Oregon, estimates that mediation 

actually cost more to conduct than trials (i.e. $307-$338 per case versus trial costs of $96-
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$247) (Cohen , 1982 cited in Pearson & Thoennes, 1988a). Another group of 

researchers concluded that if mediators' time and the staff required to implement mediation 

programs are taken into account, mediation programs would increase the total resources 

expended by the court on a per case basis (Fix & Harter, 1992). And after nearly 20 years 

of investigating and publishing on all aspects of mediation, another researcher states that 

mediation programs appear to have little impact on the courts' overall caseload (Pearson, 

1994). This finding is not unique to divorce mediation. Other researchers have also found 

that mediation progrzmis do not produce aggregate cost savings for the courts (MacCoun, 

Lind, Hensler, Bryand & Ebener, 1988). In an analysis of the New Jersey Automobile 

Arbitration Program, MacCoun et al. found that since people liked the mediation program, 

they were less likely to settle their disputes outside the courts but instead used court 

mediation. Thus, the increases in the use of mediation offset the economic gains fi'om less 

use of the adjudication system (Tyler, 1997). In other words, people who would have 

allowed their cases to be dismissed or would have reached an agreement through private 

settlement were now seeking court-sponsored mediation (Tyler, 1997). In addition, in the 

MacCoun et al. study, the court-sponsored mediation program did not reduce the length 

of time for cases to be resolved or legal fees (Tyler, 1997). 

Methodological Concerns 

In order to understand these dispirit findings, it is again critical to investigate how 

the cost estimates were derived. 
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Representativeness of Cost Estimates 

The more detailed and specific the cost estimates, the less likely it is that the 

results will indicate a large cost savings. For example, Bahr (1981) was extremely 

creative in deriving his cost estimate for nationwide savings, and in doing so combined 

pieces of data from several different jurisdictions and extrapolated the results to a national 

estimate. He took per hour cost estimates of trials versus mediation services calculated 

for a sample in Los Angeles (Mclsaac personal communication, 1979 cited in Bahr, 1981). 

He then combined these figures with percentages of divorce cases with children involving 

a custody contest and the percentage of non-mediated cases that settle prior to trial found 

in a sample fi^om Hennepin County, Minnesota (Cauble et al., 1995). He then computed a 

mean number of cases that reach agreement in mediation based on studies using samples 

from several jurisdictions (see Bahr, 1981) then constructed his cost estimates. Although 

creative, is very possible that these estimates are not fiilly accurate for a variety of reasons. 

First, data taken fi'om one jurisdiction in one state at one point in time cannot be 

assumed to be representative of the entire United States population (Ricci et al., 1991). 

Per hour costs of trials versus mediation taken fi-om one county in one state (i.e., Los 

Angeles, California) very likely do not equal court and mediation costs in other counties in 

California much less to counties across the nation (Ricci et al., 1991). At the time the 

estimates were derived, Los Angeles had the highest caseload of any mediation program. 

It has been found that as the caseload numbers increase the cost of service per case 

declines (Fix & Harter, 1992). Indeed, Cohen (1982) found that mediation costs are 

higher than trial costs in another jurisdiction, Clackamas County, Oregon where caseloads 
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are smaller. If Bahr (1981) had used the cost figures from Cohen (1982) and made the 

necessary recalculations, a much different nationwide cost figure would result. 

Individual Cost Items 

There is very little detail given in Mclsaac (1979; 1981; 1983), Cohen (1982) or 

any of the articles concerning the individual cost items which are included in the mediation 

and tnal cost figures. For example, Cauble et al. (1985) include mediator and clerk time 

to figure mediation costs but do not state what they use to calculate hearing/trial costs. 

Mclsaac (1981) computes trial costs by including employee costs of all the participants in 

a trial (i.e., commissioner, court reporter, court clerk and sheriff) then adds fringe benefits 

and overhead percentages to the per day total of employee costs. When calculating the 

conciliation costs, Mclsaac (1981) only quotes a number but does not indicate if this is for 

how many mediators' salaries, or if it includes clerk or secretary time (as he includes for 

trial costs). In his cost estimates of the Los Angeles Court in 1982, Mclssac (1983) only 

cites the total cost savings of $990,000-$!, 140,000 but does not give any indication of 

how these figures were calculated. Without detailed information concerning all costs 

included in overall estimates of cost savings for a jurisdiction or for the nation, it is 

extremely unclear what is actually being measured. 
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Overhead Costs 

Only one of the researchers estimates include overhead costs of either the trial 

court or mediation program (Mclsaac, 1981). Employee costs are not the only expenses 

in operating a court or mediation programs. And, depending on whether the program is 

court-connected or the services are contracted out to private mediators, the overhead 

costs may be quite different. 

Fees 

Several jurisdictions either charge for mediation on a sliding-fee scale or levy 

additional charges to divorce petition filing fees, marriage licenses or motion filings to 

gamer money to support the conciliation courts or court-connected mediation programs. 

None of these income sources are included in the cost estimates. For example, Mclsaac 

(1981) indicates that in 1981 California instituted a $15 increase in divorce filing fees, a $S 

charge for marriage licenses and a $15 charge for filing motions to modify or enforce 

custody and visitation orders to support the conciliation courts. He does not, however, 

indicate the total amounts these fees gamer in support of the conciliation courts and how 

this amount figures into his overall estimates of cost savings for the court. 

Assumptions 

The importance placed on these cost estimates cannot be overstated. Estimates 

produced by Mclsaac (1981) was a central reason the California legislature passed a law in 

1980 making mediation mandatory in child custody and visitation disputes (Pearson, 
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1994). Cost efficiency is also the driving force behind proliferation of mediation programs 

to other jurisdictions (Fix & Harter, 1992). Minimizing precious judicial time devoted to 

divorce cases by diverting these cases to a separate and cheaper alternative dispute 

resolution program is extremely attractive for court administrators in making decisions 

concerning the allocation of resources. As noted in a previous section, high rates of 

agreement are found in the group of parents who mediate their agreements (i.e., 50-85%; 

Kelly, 1996). Thus, it should be expected that this finding would translate into significant 

cost savings for the courts. Unfortunately, this is not necessarily the case. Fix and Harter 

(1992) point out that early proponents of mediation assumed favorable answers to the 

following series of important questions without having any data to support their 

assumptions. In addition. Fix and Harter indicate subsequent studies have been unable to 

provide sufficient answers to these questions due to difficulties in determining values for 

many of the relevant variables: 

1. At what stage are cases diverted to the mediation (Alternative Dispute 

Resolution "ADR") track — how many court resources have already been 

expended in filing cases, pre-trial conferences, motions, and discovery? 

2. What is the cost to the court of the ADR program compared to its savings 

in litigation-related expenses? Have other resources been investigated such 

as increasing case management, hiring more judges, magistrates and 

procuring more courtrooms? 

3. What is the success rate of the ADR program? How many of its cases are 

not fully resolved and require subsequent judicial resources? 
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4. Of those cases successfully resolved in the ADR program, how many — had 

they not been in the program — would have gone to trial? How many 

would have settled or have been dismissed prior to trial? 

5. How many new disputes are drawn into the court system as a result of the 

ADR program? (Fix & Harter, 1992) 

As noted, there is very little information available to answer these questions but 

what is available is not necessarily encouraging. 

Timeline for Diversion 

In relation to the stage at which cases are diverted to mediation and how many 

court resources have already been expended at the point they are referred, researchers 

found that mediation clients in one jurisdiction attended both a court hearing before and 

after mediation (Trost & Braver, 1987). In a second study, researchers found that 40% of 

the clients indicated that they had not been before a judge or commissioner prior to being 

referred to mediation, 30% of the clients indicated that they had been before a judge or 

commissioner prior to referral to mediation, and another 30% indicated that they had been 

before a judge or commissioner two or more times (Fix & Harter, 1992). Therefore, 60% 

of all mediation clients in this study had been before a judge or commissioner one or more 

times before they began mediation. The structural problem of requiring hearings, or 

merely allowing hearings, prior to referral to mediation for certain clients in certain 

jurisdictions reduces the possible cost savings of having a mediation program. 

Interestingly, in the unmediated cases in the same study, it is noted that more than 68% of 
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the attorneys in these cases indicated that they had not been before a judge or 

commissioner before starting serious settlement negotiations, 16% had appeared once and 

only 10% had appeared two or more times (Fix & Harter, 1992). Although unmediated 

cases where all negotiations are conducted though attorneys may be costly for the litigants 

in attorney fees, they appear to be less expensive for the courts by reducing the number of 

pretrial hearings. 

In addition, referral processes for cases to mediation vary widely jurisdiction to 

jurisdiction, state to state. In many states judges have discretion to assign cases to 

mediation at whatever point they decide is appropriate (e.g., Colorado, 1987). Under this 

scenario, the case could have extensive court action prior to being referred to mediation. 

And, since many mediation programs handle only child custody and visitation issues no 

matter how many court resources are expended prior to referral to mediation, these clients 

must then return to court to resolve property and financial matters after mediation (Cohen, 

1982). Requiring clients use both the court system for resolving some issues and the 

mediation program for resolving others is arguably much more expensive for the courts 

than just using one system to resolve all matters. It is essential that this hypothesis be 

addressed empirically using equivalent comparison groups for both mediation and 

litigation clients for accurate cost effectiveness estimates to be made of mediation 

programs but also so that appropriate modifications of referral processes can be made to 

increase the cost effectiveness of mediation programs. 
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Cost of ADR Program 

In relation to the cost of mediation programs and whether alternative resources 

have been investigated, at least in one jurisdiction, researchers found that "affirmative case 

management" or better management of caseloads had a greater influence on settlement 

rates than did the introduction of a mediation program (Trost & Braver, 1987). Although 

the researchers conclude that mediation would be most beneficial in jurisdictions that were 

well managed, the researchers also state that similar improvements in settlement rates 

could be achieved through better case management itself or quasi-judicial processes (Trost 

& Braver, 1987). Other than this one study, there has been little published research of 

alternative court-based processes (i.e., other than mediation) that could assist parties in 

settling cases. 

The recent changes in law concerning "special masters" and "family court advisors" 

are a important programs to evaluate with empirically sound research methods. It was 

recently argued at a national conference of the Association of Family and Conciliation 

Courts that these "special masters," who are assigned to monitor and control particularly 

high-conflict cases, can have a significant effect in reducing court hearings (F. Mitchell, 

personal communication, December 1, 1998). And, the American Academy of 

Matrimonial Lawyers (AAML) has passed a resolution to support arbitration as a means 

of resolving contested divorce cases and have trained many of its members as arbitrators 

(Schlissel, 1992). To date, there have been no empirical studies evaluating arbitration 

programs. It is critical that these and other dispute-resolution or monitoring programs be 



187 

entertained and evaluated so that the best, most cost-effective set of processes can be 

developed to help litigants resolve the initial divorce or on-going family disputes. 

Success Rate of ADR Program 

Regarding the success rate of ADR programs and the number of cases that are not 

fully resolved and require subsequent judicial resources, as noted above, Cohen (1982) 

states that, since many mediation programs handle only child custody and visitation issues, 

these clients must then resolve property and financial matters at a court. Even for those 

litigants who successfully mediate child custody and visitation issues and do not relitigate 

these mediated issues, the vast majority of them still need to return to the court system to 

resolve disputes over financial matters. Thus, most successfully-mediated cases are not 

fully resolved by the mediation program and require subsequent judicial resources. A 

empirical study of this issue would be most helpful in determining if lawmakers need to 

consider including financial issues to the list of issues addressed in mediation so that these 

programs can become more cost effective. 

Previously Dropped or Dismissed Cases Referred to ADR Program 

Regarding new cases, if it were not for mediation there is a question concerning 

how many cases would have gone to trial, settled or would have been dismissed or how 

many new cases are drawn into the court system as a result of mediation. The answer to 

this question is difficult to assess. At least in the case of Neighborhood Justice Centers 

that conduct mediation for other types of civil cases, researchers have concluded that 
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often cases referred to mediation were those that would have been dismissed or dropped 

very early in the court process (Roehl & Cook, 1985). The researchers conclude that 

mediation offered relief to the citizens but had little impact on court caseloads. It is 

unclear whether this same conclusion would hold for initial divorce or post-decree 

domestic relations cases. Again, it is a critical question that needs to be addressed 

empirically. 

Another important issue is that in fact, only a very small portion of divorce cases 

ever end in a hearing (Kressel & Pruitt, 1989; Tyler, 1989; MacCoun et al., 1992). 

Approximately 10% of all divorce cases are settled in court; most are settled out of court 

by attorneys or the parties themselves (Emery & Wyer, 1987b). And, only a veiy small 

proportion of cases are referred to and then attend mediation. In Arizona in 1984-1985, 

only 6.6% of the randomly selected sample were ordered to mediation (Trost, Braver & 

Schoeneman, 1988). In another study of four jurisdictions in four states, a likewise small 

number of cases were referred to mediation (Brevard County, 2%; Las Vegas 2%, 

Mecklenburg County 5%, Santa Fe 9.5%, Keilitz et al., 1992). An important note in the 

Arizona study, 22% of those who were eligible to attend and required to attend did not do 

so (Trost and Braver, 1987a). This result was also found in a second study. In a study of 

a pilot mandatory mediation program in Marion County, Indiana, 41% of those 

supposedly ordered to mediation failed to appear for the mediation intake appointment 

and 38% with an appointment failed to appear for the mediation session (Thoennes et al., 

1991). Thus, both in voluntary and in mandatory mediation jurisdictions, a significant 

number of couples who are either eligible or ordered by the court to attend do not do so. 
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Even if60-90% of divorce cases that would be settled at trial as opposed to 

through attorney negotiations or between the parties themselves can be settled as a result 

of mediation, it will probably not have a large impact on the court system. These cases 

still only represent 10% of the overall divorce cases. 

Several authors argue that although the cases are few in number the couples who 

do actually attend mediation and settle their cases are part of an elite group that burdens 

the court system with hearings and litigation (Trost & Braver, 1987; Keilitz et al., 1992). 

These are the cases where the participants are determined to litigate custody and visitation 

matters. The cases tend to be the most time consuming, are generally bitter, and 

extremely emotionally complex (Pearson, 1994). Thus, if mediation can settle a 

substantial number of these cases the total impact may not be great but it is still likely to 

be felt and appreciated by the judges and court workers (Pearson, 1994). It may also be 

helpful for the parents themselves. Protracted disputes and uncertainty over the residential 

and financial status of children can have potentially disastrous effects on families. If the 

argument in support of mediation programs is that many litigious couples are removed 

from the court, then mediation can be considered a success. If, however, cost-

effectiveness is the argument, then mediation is not so successful or at least is still an open 

issue. 

While the above studies have found that the number of hearings both pre- and 

post-decree are either similar for mediated and litigated cases or that in some cases 

mediated cases file more post-decree actions, other authors argue that mediation is still 

cost-effective for courts. Pearson & Thoennes (1982) factored into their estimates of cost 
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the amount of time it takes to conduct uncontested versus contested hearings. They 

reasoned that with mediation cases, approximately 80% settle and require only one 

uncontested hearing and these hearings are estimated to take approximately 30 minutes. 

Whereas, contested hearings are estimated to take anywhere from 4 to 9.8 hours. These 

authors then argue that mediation saves an estimated $5,610 to $27,510 per 100 cases. 

Unfortunately, these figures may be optimistic in two ways. 

First, it has been found in several courts that mediated cases require at least two 

hearings (Keilitz et al., 1992; Trost & Braver, 1987). Thus, using Pearson & Thoennes 

figures the resulting savings would be from $570 to $22,470 per 100 cases. The savings 

would be even less in the jurisdiction where 30% of the mediating clients had been before 

the court two or more times (Fix & Harter, 1992). Second, Pearson & Thoennes also 

state that their cost estimates do not include the overhead costs of maintaining a mediation 

service but only include the "average direct costs" of offering mediation services. Thus, it 

is unclear how much the actual savings would be of a court-sponsored mediation program. 

A detailed analysis of "average direct costs" is needed to fiilly understand these figures. 

Cost-effectiveness relative to adjudication is extremely difficult to calculate and 

reliable comparative data on costs are not currently available (Roehl & Cook, 1985; 

personal communication Tobin, 1997). Since courts are so overloaded and backlogged 

with all types of cases, it also may be that a decline in one area simply means expanded 

time forjudges to handle case work in other areas. Mediation programs often only affect 

only a small part of the total caseload of any court (Rogers & McEwen, 1994). 
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Litigation, Relitigation, Court Costs and the Pro Se Litigant 

For the pro se litigant, there is no research that assesses rates of return to court or 

court costs. It is unclear whether these couples return to court at rates comparable to that 

of represented litigants in mediated or litigated cases or whether the courts expend more 

or less resources on pro se cases. The one large-scale study which assessed 

representational status only did so in terms of satisfaction with outcome but unfortunately 

did not assess representational status in terms of returns to court or court costs (Fix and 

Harter, 1992). The question is, does representational status have any affect on rates of 

relitigation or court costs in either mediated or litigated cases. As noted previously, some 

mediation programs advise clients to return to court to codiiy changes to their original 

agreement, whether or not the issue is contested (Keilitz et al., 1992; Trost & Braver, 

1987). Pro se mediated cases in these jurisdictions would not have the benefit of this 

advice. Although there is no research on this issue, it may be that attorneys in many 

jurisdictions also suggest to clients that they return to court to codify changes to their 

initial divorce decrees. If pro se clients either proceed without mediation or are in 

jurisdictions where mediators do not advise pro se clients to return to court for this 

reason, rates of return to court could be lower for these clients. And, with lower rates of 

return to court, court costs to process these cases could arguably be lower. 

We do know, however, that pro se litigants have their cases dismissed for lack of 

proper action at a higher rate than attorney-represented litigants (Sales et al., 1993). 

Without advice regarding the appropriate rules of civil procedure, pro se litigants often 

miss deadlines and have their cases dismissed. Mediators are not generally in a position to 
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explain these rules; therefore, whether mediated or litigated, pro se cases could have 

higher rates of relitigation because of their &ilure to understand the proper rules of civil 

procedure and file the appropriate documents within the appropriate time fi'ames. 

Reopening dismissed cases could be seen as relitigation and cost the courts additional 

sums. We also know that pro se litigants generally place a good deal of stress on court 

workers and agencies in attempting to obtain answers to their questions, many of which 

are never properly answered (Sales et al., 1993). It could be that these litigants will return 

to court more often attempting to straighten out the problems that were mishandled in the 

initial case. And, in at least one jurisdiction, Maricopa County, Arizona, a Self-Help 

Service Center has been developed and designed to assist pro se clients in processing their 

cases. This service center, its staff and overhead costs could be construed as a court cost 

associated with processing pro se cases. 

Finally, it is likely that there is a complicated interaction between the personality 

characteristics of the clients and their marital relationship, the style of the functionary 

(mediator or lawyer), the type of representation in the case (i.e., both parties self-

representing, both parties hiring attorneys, one side self-representing or one side hiring an 

attorney) and the type of dispute process (i.e., litigation or mediation) are all likely to 

affect litigation, relitigation and court costs in complex, interactive ways. Until research is 

designed that can isolate these different interactions, it Avill be difiicult to predict whether 

mediation or litigation will have any affect on litigation, relitigation or court costs. 
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SECTION V. NEW DIRECTIONS FOR MEDIATION RESEARCH 
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CHAPTER 14 

METHODOLOGICAL AND STATISTICAL LIMITS OF CURRENT RESEARCH 

Proponents of mediation argue that it can provide benefits to both litigants and the 

legal system. These benefits include decreasing conflict, tension, bitterness between the 

parents while increasing their ability to cooperate, communicate and solve problems at the 

time of divorce as well as in the future. The benefits associated with the legal system 

include decreasing costs for the courts and rates of relitigation, increasing access to justice 

for those of low or moderate means, increasing compliance with divorce decrees and 

increasing the satisfaction of participants with the legal divorce process. The goals of 

mediation research have thus been to attempt to substantiate these claims. 

...Does the use of mediation to resolve divorce disputes make a difference? What 

percentage of disputants reach an agreement? How do parties feel about the 

mediation process and the agreements they have reached? Does mediation save 

time and money and ease the workload of our justice system? Do children benefit 

fi'om mediated agreements? Reliable answers to these questions can only be found 

through careful research and analysis. (Pearson & Thoennes, 1988c, p. 429) 

Perhaps the most obvious conclusion that can be drawn fi-om the research and 

analysis to date is that it is very difficult to assess the success of mediation given the 

limitations in both methodology and research designs found in much of the published 

literature (Emery & Wyer, 1987b; Kerbeshian, 1994). Common problems in nearly all 

studies include; small sample sizes, nonrandom samples and nonrandom assignment to 
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dispute resolution methods, nonequai comparison groups or more often no comparison 

groups, confounding of dispute resolution process with issues resolved by that process, 

few actual sessions recorded and no detailed, step-by-step manuals of the model of 

mediation used. Thus, replication of any study by independent research groups is nearly 

impossible. Common problems that occur across studies that make comparisons between 

the studies extremely difficult include differences in: the models of mediation used, the 

issues to be mediated, the physical setting where mediation occurs (i.e., court-connected 

or private setting), the clients' socio-economic status (SES), the clients' level of 

cooperativeness before entering the dispute resolution process, the number of sessions 

offered, the outcome measures and when the data was collected in relation to when the 

final divorce decree was issued by the court. 

At a more fundamental level, mediation programs were created to solve a myriad 

of problems associated with the litigation process. Interestingly, other than statistics 

concerning the enforcement of child support orders and the number of cases that reach 

trial, there is a glaring lack of comparison data that documents these problems. How 

many parents abuse the legal system to harass their co-parent? In how many cases do 

attorneys find the clients are unrealistic in their demands? How many parents are unable 

to contain their emotions in court hearings? In how many cases do lawyers create 

significant acrimony between the spouses and how do lawyers do this (see, e.g.. Beck, 

Sales, & Benjamin, 1996)? There are no investigations of the work of lawyers or courts in 

negotiating divorce settlements, which come close to the scope or level of detail found in 

mediation studies (Kressel, 1985; but see text below). There are also no empirically sound 
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studies of lawyer conduct where random samples of lawyers and client sessions are video 

or audio taped so that the true conduct of lawyers can be evaluated, coded, analyzed, and 

then generalized to the population of all lawyers. The studies of lawyer negotiations that 

do exist are qualitative and use nonrepresentative samples of lawyers so that it is unclear if 

the findings of these studies would generalize to the greater population of all divorce 

lawyers (Felstiner & Sarat, 1992). And, although research indicates that it is the court 

hearing itself that litigants find most aversive about the litigation process, there have been 

no investigations altering elements of court hearings to ascertain if the hearing could be 

modified to increase user satisfaction with traditional court processes or compliance rates 

once the case is concluded. 

In addition, despite the fact that there are more studies on mediation than 

litigation, mediation research is in its infancy concerning the process of mediation. There 

is a dearth of studies that have moment-to-moment data fi'om actual mediation sessions 

giving a clear picture of both mediator and client behaviors (Kelly, 1996; Taylor, 1997). 

Most research on mediator and litigant behaviors relies on self-reports by mediators or 

disputants, or observations and qualitative analysis by another party (Slaikeu et al., 198S). 

The units of behavior are not uniform and the investigators have fi-equently been forced to 

make assumptions about the intent of observable behaviors (Slaikeu et al., 198S). To 

date, there are only six distinct samples of audio or video taped mediation sessions that 

have been collected (Cobb & Rifkin, 1991; Dingwall, 1988; Kandel, 1994; Kressel et al., 

1994; Pearson & Thoennes, 1982; Thoennes et al., 1991). Several of these samples have 

been used by different teams of researchers to answer different research questions (Kelly, 
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1996). For example, the data from Pearson & Thoennes (1982) was used by Slaikeu et 

al., 1985, Jones, 1988 and Donohue, et al., 1985, 1988, 1989, 1994. And, aU ofthe 

samples include several of the methodological problems noted above (i.e., nonrandom 

samples of clients and mediators, nonrandom assignment of clients to intervention, no 

manual of treatment provided, etc.). Consequently, we do not understand what actually 

occurs in mediation sessions, the true differences in behaviors of mediators, lawyers and 

judges, or what actually occurs in sessions between attorneys, sessions with attorneys and 

clients or sessions with any combination of attorneys, clients and mediators. 

Finally, no research to date analyzes the differences between pro se litigated and 

pro se mediated cases, mixed cases combining mediation and litigation, and attomey-

represented and pro se mediated clients, in terms of agreement rates, satisfaction with 

agreements, relitigation rates, child support payment patterns, etc. Such information is 

critical because it is reasonable to conclude that there are likely large differences in, for 

example, a pro se litigant's opportunity to air concerns or navigate the legal process when 

compared with attorney represented litigants. Without this information it is incredibly 

difficult to either state with assurance that mediation does no harm to pro se litigants or to 

structure changes to the dispute resolution system that would make it more sensitive to 

the needs of pro se litigants. As noted at the beginning of this paper, one research group 

suggests that because so little is known about pro se litigants they should be allowed to 

"opt out" of mediation. If the "opt out" option were applied to the court-sponsored 

mediation clientele in Pima County, Arizona, 60% of the caseload would be eligible. 
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Without research even this suggestion is problematic because it is unclear what effect this 

option might have on either the litigants and/or the system. 

It should be noted that applied research within the legal system is difficult to 

conduct. It is limited by practical and ethical constraints which have generally prohibited 

experimenters from maintaining strict control over the research designs used in their 

studies. Practical constraints are that judges refuse to have their courtroom business and 

court calendars dictated by the needs of empirically sound research. Clients also are 

extremely reticent to have their negotiations video or audio taped for concerns that the 

tapes will somehow make their way into evidence in court should their case got to trial. 

Although these concerns are valid, these practical constraints could be minimized and 

empirically sound research conducted if the administrators of the courts, presiding 

domestic relations judges and mediation program directors nationwide deemed 

understanding the benefits and drawbacks of mediation and litigation as a priority and 

agreed that it was time to test the veracity of the claims of the superiority of mediation. 

Court administrators and presiding judges have the powers necessary to require that 

certain procedures be followed, and these procedures could make allowances for 

empirically sound data to be collected and for clients' confidentiality to be protected. 

Mediation program directors can require mediators follow the directives given by court 

administrators and domestic relations judges so that meaningful data can be collected and 

analyzed. There is some precedent for detailed, empirically sound research including 

audio- and video-taped sessions being allowed in the courtroom. Criminologists have 

scrutinized the criminal court process using video and audio taped sessions for at least the 



last half century (Irving & Benjamin, 1995). It is curious that similar research has not 

been likewise allowed in the family court arena (Irving & Benjamin, 1995). 
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CHAPTER 15 

NEW APPROACHES TO MEDIATION RESEARCH 

* 

It is worthwhile to look to the research designs used in other disciplines to better 

understand how these researchers have dealt with many of the issues raised above 

regarding mediation research. Psychotherapy research designs are particularly helpful in 

that researchers in this discipline have a long history of debating the relative merits of 

different designs to answer important research questions (Bergin & Garfield, 1994; 

Chambless, Sanderson, Shoham, Johnson, Pope, Crits-Christoph, Baker, Johnson, Woody, 

Sue, Beutler, Williams & McCurry, 1996; Kazdin, 1998; Kendall & Chambless, 1998, 

66(1); Roth& Fonagy, 1996; Seligman, 1995; VandenBos, 1996, 51(10)). And, 

psychotherapy research has informed other aspects of mediation research (Pruitt, 199S). 

Psychotherapy Research Methods 

General Goal of Empirical Research 

Probably the most important issue to consider is the general goal of empirical 

research. The goal of empirical research is to acquire knowledge and demonstrate cause-

and-effect relationships (Borkovec & Castonguay, 1998). And, in psychotherapy 

research, there are reasonably well-defined research design rules that researchers agree to 

follow so that they, or anyone else, who knows these rules can agree on the knowledge 

obtained or replicate the research design (American Psychological Association Task Force 

on Psychological Intervention Guidelines, 1995; Borkovec & Castonguay, 1998; 
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Chambless & Hollon, 1998; Chambless et al., 1996; Division 12—Clinical Psychology-

Task Force on Promotion and Dissemination of Psychological Procedures, 199S; 

Seligman, 1995). Psychotherapy researchers agree in general terms on issues of 

measurement, design, methodology, statistics, and the ways in which these different things 

affect what can and cannot be concluded (Borkovec & Castonguay, 1998; see discussion 

of efficacy and effectiveness studies below). There is, however, more lively discussion and 

controversy concerning the potential interpretation of study results, how the results may 

offer clues to revision of theories, and how well the results generalize to settings and 

clients beyond those specific to the study in question (Beutler, 1998; Borkovec & 

Castonguay, 1998; Garfield, 1998; Goldfiried & Wolfe, 1998; Jacobson & Christensen, 

1996; Sechrest, McKnight & McKnight, 1996; Persons & Silberschatz, 1998; Seligman, 

1995). 

As noted, in using these agreed-upon research methods, psychotherapy researchers 

want to demonstrate cause-and-effect relationships and build a knowledge base. For 

example, by randomly assigning clients to therapy and no-treatment conditions, 

researchers want to make the two groups equal on all factors except for the presence or 

absence of therapy (Borkovec & Castonguay, 1998). If the two groups have different 

outcomes, the researchers can reject several competing explanations for the differences 

(i.e., history, maturation, repeated testing, instrument drift, statistical regression, attrition, 

selection bias, and interactions between selection bias and other factors) (Borkovec & 

Castonguay, 1998). In other words, there was something contained in the therapy 

condition that was not in the no-treatment condition that caused additional change. 
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Although several competing factors can be ruled out by the no-treatment group design, 

there may be several other ways the groups differed and any combination of these ways 

can account for the therapy group's superior outcome (Borkovec & Castonguay, 1998). 

Thus, the cause-and-effect conclusions that can be drawn from this design are limited in 

their ability to specify additional causal Actors involved (Borkovec & Castonguay, 1998). 

The use of placebo groups or comparisons to alternate therapies allow researchers 

to rule out additional causes associated with factors common to all therapeutic 

relationships and state that something specific in the therapy condition, beyond effects of 

common &ctors, caused the change (Borkovec & Castonguay, 1998). By building on 

previous research and increasing the specificity of the questions asked, psychotherapy 

researchers have developed a solid knowledge base of empirically supported therapies 

(Kendall & Chambless, 1998,66(1)). 

Two task forces from the American Psychological Association ("APA" Division 

12, Clinical Psychology, Task Force on Promotion and Dissemination of Psychological 

Procedures, 1995; American Psychological Association Task Force on Psychological 

Intervention Guidelines, 1995) were convened to develop specific guidelines for assessing 

the strength of research designs in drawing conclusions from psychotherapy research. 

And, these guidelines were recentiy clarified (Chambless & HoUon, 1998; Kendall, 1998). 

These authors argue that efficacy is best established through Randomized Clinical Trials 

(also referretl to as Randomized Controlled Trials, hereinafter "RCTs") or group designs 

in which patients are randomly assigned to treatment conditions or a carefully controlled 

single case design. They further specify the terms "efiicacious and specific," "efficacious" 
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and "possibly efficacious" as labels to be used to designate the different levels of research 

support available for specific therapeutic interventions (Chambless & Hollon, 1998). 

Along with other specific design and statistical design considerations for all categories, the 

term "efficacious and specific" refers to a treatment that has been found to be superior to 

other treatments or a placebo treatment, the research has been replicated by one or more 

independent research teams, and the resuhs have not been contradicted by others, 

diagnosis was done with a structured diagnostic interview, outcome assessments tap 

significant dimensions of the problem under question and have demonstrated reliability and 

validity, and multiple methods of outcome assessment were used (Chambless & Hollon, 

1998). The term "efficacious" refers to a treatment that has been found to be efficacious 

in at least two studies by independent research teams and the findings are not contradicted 

by others (Chambless & Hollon, 1998). The term "possibly efficacious" refers to a 

treatment that is supported by only one study, or if all the research has been conducted by 

one team of researchers. 

Following this pronouncement of above designations, senior researchers were 

asked to analyze the research base and determine which therapies meet the specifications 

noted above, and an entire volume of a prestigious journal was devoted to publishing the 

findings (Kendall & Chambless, 1998, 66(1)). It was noted that much of the urgency for 

defining empirically supported therapies at this level of specificity was created by the real 

possibility that the courts and legislative bodies would define, nonempirically, the types of 

psychotherapy that could and could not be practiced and reimbursed in a burgeoning 

system of managed health care (Beutler, 1998). Nevertheless, the discipline rose to the 
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challenge and has now a set of guidelines, an active discussion of the meaning of these 

guidelines, and an initial determination of which therapies meet the requirements of these 

guidelines (Kendall & Chambless, 1998). 

Mediation researchers likewise wish to acquire knowledge and establish cause-

and-efTect relationships; however, at this point there is little discussion much less 

agreement on the rules of research evidence needed to nuike such claims. For example, 

researchers claim effectiveness of mediation programs when: there is no control group 

upon which to compare results of the treatment group or in some cases an inadequate 

control group; no random assignment of clients to conditions thus no equivalence of initial 

groups; no manual detailing treatments thus no clear definition of the treatment performed, 

manipulation checks on the therapy actually delivered to the clients, or ability to replicate 

the study; no agreed-upon measures of outcome and thus an inability to make comparisons 

across studies. In terms of the guidelines specified for psychotherapy research, 

disappointingly all mediation research to date would fall under the lowest level of support 

or validation, that is "possibly efficacious." Although at present there is no similar 

legislative or industry-driven pressure to determine empirically supported mediation 

interventions, as courts experience further budget problems and clients become more 

sophisticated concerning mediation generally, there may come such a time in the future. 

Discussions of the appropriateness of specific designs for drawing conclusions about 

cause-and-effect relationships due to mediation interventions, and designating those 

empirically supported mediation interventions before being required to do so by legislative 

pressure, would greatly enhance the knowledge base in this discipline. 
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Research Question-Research Desiign Match 

One of the very basic issues that needs to be addressed in conducting a study is to 

consider whether the study design was adequate to answer the question being asked in the 

study. The match between question asked and study design is critical for drawing 

conclusions from any study. If a mediation researcher wants to ask whether his or her 

particular model of mediation is effective, or more effective than other models, or his or 

her model is best for a certain population, there are certain design conditions that would 

need to be used. The most cogent statement of this question-design match found in 

psychotherapy literature is presented by Kazdin (1994) in Table 1 (See Appendix A). 

Notice first that the basic requirement of each of these different studies is at least 

two groups of subjects. In order to make any meaningful conclusions regarding whether 

one treatment is effective or what particular parts of a treatment are effective, the results 

produced by one group of experimental subjects needs to be contrasted to something 

meaningful—generally the results of another group of subjects—who differed in a 

systematic way from the first group. Thus, studies of a particular therapy model which 

only have one subject group have no basis of comparison and thus conclusions drawn 

from these studies is extremely limited. With notable exceptions (Emery & Wyer, 1987a; 

Emery & Jackson, 1989; Emery, Matthews & Wyer, 1991; Emery, Matthews & 

Kitzmann, 1991) much of the research in mediation is conducted with only one mediation 

group (Davis & Roberts, 1988; Irving & Benjamin, 1983, 1992, 1995; Johnston & 

Campbell, 1985; Kressel, et al., 1994; Meierding, 1992; Milne, 1978, Saposnek, et al., 

1984) or a nonequivalent control group (Fix & Harter, 1992; Kelly & Duryee, 1992; 
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Kelly, 1990; Pearson & Thoennes, 1982, 1984, 1985a, 1985b, 1985c, 1986, 1989; 

Thoennes, et al., 1991). Although this research is interesting, the conclusions that can be 

drawn from these studies are extremely limited. None of the experimental-group-only 

studies can answer the question of whether the results could also have occurred by any 

number of alternative explanations (i.e., chance, spontaneous remission, maturation, 

history, repeated testing, instrument drift, statistical regression, attrition, selection bias, 

and interactions between selection bias and other factors) (Borkovec & Castonguay, 

1998). 

A reasonable strategy to develop a knowledge base is to use a series of studies 

with different methods to assess the effectiveness of a treatment. For example, an initial 

study of a treatment may be the Treatment Package Study Design or Comparative 

Outcome Study Design (see Table 1, Appendix A). The results from these study designs, 

if positive, can tell us: (a) that the therapy contained an active ingredient(s) that caused 

some degree of change beyond that caused by factors common to all therapy or placebo 

conditions or chance and (b) this was true for a particular clinical problems, clients, 

setting, methods, therapists, and ways of measuring improvement used in this particular 

study (Borkovec and Castonguay, 1998). This information is very important and indicates 

that additional basic knowledge can be gained by continuing research to; 

...evaluate the causative contributions of separate and combined elements of a 

therapy (dismantling or component control designs), of the addition of a new 

therapy element to an already established therapy (constructive or additive 

designs), and the levels of dimensions of therapeutic process thought theoretically 
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to mediate a technique's causative effects (parametric designs). These designs 

allow increasingly specific cause-and-effect conclusions and thus markedly enhance 

our basic knowledge ("this" causes "that") about therapeutic change. (Borkovec & 

Castonguay, 1998 and see Table I, Appendix A). 

In mediation research, specific elements of different models could be assessed in 

this maimer and would add significantly to the current knowledge in the field. For 

example, one of the long-standing models of mediation is Coogler's Structured Mediation 

(1978 as modified by Grebe, 1987). This model could first be assessed using a Treatment 

Package or Comparative Outcome design. If shown to have more positive outcomes than 

a no-treatment, placebo and/or litigation condition, it could then be assessed using 

dismantling or constructive treatment designs to ascertain the elements which are most 

likely to cause the positive change. For example, Coogler drew on Deutsch's (1973) 

theory of conflict resolution in establishing the requirement that each of the parties provide 

a financial deposit before mediation begins. Coogler believed that this financial 

commitment ensured equal commitment of both parties to the process. This theoretical 

assumption could be tested in a dismantling design where one group of subjects are not 

required to provide financial deposits while a second group are required to do so. 

Outcomes could then be compared for the two groups of subjects to assess the effect of 

this requirement. Another requirement of Coogler's Structured Mediation is that private 

caucuses between the mediator and one spouse are prohibited. Again, this element could 

be added to the basic requirements of the model in order to assess if it has a additive effect 

on measured outcomes. 
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There are other assumptions contained in various models of mediation, state 

statutes and local rules that are believed to facilitate change in the couple's ability to 

negotiate and to allow them to develop an agreement. For example, in some models of 

mediation there is an assumed correct order for issues to be settled (Coogler, 1978; 

Mosten, 1998). Some mediators argue that male/female mediator teams should be used 

(Emery et al., 1987) and still others argue for lawyer/therapist teams (Black & Joflfee, 

1978). It is generally assumed by court-sponsored mediation programs that screening 

questionnaires will correctly identify spousal abuse cases (Thoennes et al., 1995). And, it 

is also generally assumed by court-sponsored programs that by separating the negotiations 

concerning custody/visitation from the negotiations concerning property and financial 

issues this will protect the custody/visitation decisions fi'om becoming excessively tied to 

financial issues (i.e., contesting custody in order to negotiate lower child support payments 

or contest the divorce generally) (Emery & Wyer, 1987a; Emery et al., 1994; Weitzman, 

1985). It is assumed by some that attorney participation in mediation sessions is 

destructive and thus attorneys are excluded (Marlow & Sauber, 1990) while others argue 

that lawyers are needed in mediation sessions to balance the power of the mediator 

(McEwen et al., 1995). And, it is argued that one attomey participating only as an advisor 

for both clients reduces acrimony between the couple created by having separate 

representation (Coogler, 1978). These assumptions are often conflicting and have never 

been subjected to the level of scrutiny found in psychotherapeutic research to determine 

which ones have any overall merit or add to the effectiveness of any intervention. 
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Several mediation researchers have called for expanded use of psychotherapy 

research methods within mediation research. For example, Schwebel, Gately, Renner and 

Milbum (1994) suggested that different mediation models be tested by having skilled 

mediators become proficient in several models of mediation and test these models with 

representative samples of parties facing representative sets of problems (Schwebel et al., 

1994). This research design is generally referred to as a "horserace" or RCT and they 

have been used extensively in psychotherapy research (Shoham-Salomon & Hannah, 

1991). It is important to take a closer look at these designs in order to understand all the 

requirements of such a design, to discuss how the requirements of RCT designs compare 

to designs used in mediation research, and to consider if RCT designs could offer 

additional guidance for mediation researchers conducting research in the future. 

Within the different types of psychotherapy designs listed in Table 1 (i.e.. 

Treatment Package, Comparative Outcome, Client and Therapist Variation, etc.), there 

are specific agreed-upon research methods that researchers have developed to standardize 

their research (Borkovec & Castonguay, 1998; Kendall & Chambless, 1998, 66(1) 

VandenBos, 1996, 51(10)). These two designs are: efficacy and effectiveness designs and 

each contain specific requirements (Chambless & Hollon, 1998; Seligman, 1995). 

Efficacy Studies 

EfRcacy studies are experimental studies which are tightly controlled and 

generally contrast one kind of therapy to a comparison group or groups (Treatment 

Package or Comparative Outcome Studies). These studies attempt to answer the question 
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whether, under the most controlled circumstances, a particular psychological treatment 

works and for whom. Effectiveness studies, on the other hand, are less controlled, often 

use different assessment and outcome measures and attempt to answer the question of 

whether a particular psychological treatment works with more diagnostically complex 

client problems in actual clinical settings (Chambless & Hollon, 1998; Seligman, 199S). In 

looking at these research methods more closely, criteria for efficacy studies or RCTs, 

which were recommended as a future need for mediation research by Schwebel et al. 

(1994), are as follows: (Chambless & Hollon; Seligman); 

1. The patients are randomly assigned to treatment and control conditions; 

2. Controls are rigorous and generally include one group of patients who 

receive no treatment at all and a second group of patients who receive a 

nonspecific treatment (a placebo treatment which controls for such 

influences as rapport, expectation of gain, and sympathetic attention); 

3. Treatment manuals are developed with either highly detailed scripting of 

the therapy protocol or particular points where a therapist has flexibility 

built into a highly organized therapy. Therapist adherence to these 

protocols is assessed by reviewing videotapes of sessions and therapists are 

given additional instruction where appropriate to ensure strict compliance; 

4. Patients are seen for a specific number of sessions; 

5. The outcomes are well defined (e.g., clinician-diagnosed disorder in 

accordance with the Diagnostic and Statistical Manual of Mental Disorders 
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(4th ed.) (hereinafter "DSM-IV"), number of panic attacks within a 

specified period) using muhiple methods of assessment; 

6. The patients meet criteria for a single diagnosed disorder, or meet criteria 

for a specific dual diagnosis; 

7. Raters and diagnosticians are blind to which group the patient comes from; 

8. The patients are followed for a specific period after termination of 

treatment with a thorough assessment battery; 

9. Results are replicated. 

Efficacy studies are favored by academic clinicians and researchers because they 

are able to control for many extraneous variables that could potentially confound the 

research results (Seligman, 1995). And, extensive reviews of the conclusions that can be 

drawn from these studies have been published and have yielded important information for 

practicing psychotherapists concerning "what works for whom" (Roth & Fonagy, 1996; 

Seligman, 1994, 1995). For example, these studies indicate that cognitive therapy, 

interpersonal therapy, and psychotropic medications are all moderately effective in 

reducing symptoms of unipolar depression; exposure therapy and the medication 

clomipramine both relieve symptoms of obsessive-compulsive disorder but that exposure 

therapy has a longer lasting effect; cognitive therapy works very well for panic disorder 

and bulimia, and it is better at relieving the symptoms of bulimia than the psychotropic 

medications alone; that a flooding therapy plus a psychotropic mediation does better in 

treating symptoms of agoraphobia than either alone; systematic desensitization therapy is 

very effective and reducing the symptoms related to specific phobias; aversion therapy is 
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only marginally effective with sexual offenders; and that the drug disulfram (Antabuse) 

does not have a lasting effect on reducing the symptoms associated with alcoholism 

(Seligman, 1995). In fact, most researchers agree that the "gold standard" for determining 

whether a treatment works and for whom, whether it is empirically supported, is the 

efficacy study (Chambiess & Hollon, 1998; Jacobson & Christensen, 1996; Persons & 

Silberschatz, 1998; Seligman, 1995; Shaddish & Ragsdale, 1996). 

It is safe to say that no study with even remotely similar levels of controls found in 

efficacy studies conducted in psychotherapy research has been conducted in mediation 

research. And thus, although many proponents would like to, in mediation research we 

cannot realistically draw the types of very specific cause-and-efifect conclusions 

psychotherapy researchers are able to with any degree of certainty. Let us look again at 

the controls for efficacy studies and assess them in terms of the research designs used in 

mediation and thus the conclusions that can be drawn. 

Random assignment. In psychotherapy studies clients generally volunteer for the 

study and then they are randomly assigned to a specific treatment or one of the control 

groups. 

"There are several characteristics that are important to consider (e.g., age, sex, 

motivation for participation), circumstances of participation (e.g., how referred, 

order of appearance or entry into the study), and other factors that if uncontrolled, 

interfere with the interpretation of group diflferences." (Kazdin, 1994, p. 35) 

By randomly assigning subjects to conditions, it is assumed that these variables are 

distributed evenly among groups (Kazdin, 1994). 
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Another issue to consider is that merely randomly assigning clients to conditions 

may not produce equivalent groups. The production of equivalent groups varies as a 

function of the size of the sample within the group (Kazdin, 1994). When the total sample 

of a study is small or the groups have only 10-20 subjects, the chances that the groups will 

not be equivalent is very high (Kazdin, 1994). The result is that at the end of the study, 

the researcher will not be able to conclusively say that the difference between groups is 

due to the intervention and not due to the nonequivalence of groups (Kazdin, 1994). As 

an example, for a significance test to be able to detect a medium amount of difference 

between two groups at 80% power (Cohen, 1988), a researcher needs approximately 50 

clients per group (Chambless & Hollon, 1998). In other words, in order to have some 

reasonable assurance of the strength of findings and thus claims made in relation to those 

findings, both random assignment of subjects to groups and relatively large sample sizes 

are needed. 

In nearly 20 years of research there has only been three studies where mediation 

clients who volunteered to participate in a research protocol were randomly assigned to 

conditions (Emery & Wyer, 1987a; Margolin, 1973; Pearson & Thoennes, 1984). 

Unfortunately, in the Pearson & Thoennes (1984) study, 50% of the subjects randomly 

offered mediation refused and evidence indicates that they were the more acrimonious 

couples (Pearson & Thoennes, 1984; Pearson et al., 1982, Emery & Wyer, 1987a). Thus, 

the true randomness of the subject assignment in this study is called into question. 

Random assignment to conditions is important as a means of ensuring that the groups are 
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equivalent at the beginning of the study so that any differences measured at the end of the 

study can be attributed to the treatment and not initial differences between the groups. 

Interestingly, in the case of mediation, it is theoretically possible to conduct even 

more sound research than can be found in psychotherapy research. Since divorce files are 

public information, mediation researchers can obtain access to at least the court files of ^ 

divorcing clients in a jurisdiction or a sample of jurisdictions, not merely those who 

volunteer for a service. Obtaining information concerning all subjects is important since 

there is a long history of research concerning the differences between those clients who 

volunteer for a service than those people who do not volunteer (Bell, 1962; Jung, 1971; 

Lasagna & vonFelsinger, 1954; Maslow& Skoda, 1952; Pearson et al., l982;Reber, 

1985). By comparing the subjects who volunteer for the intervention to those who do not 

on several variables, it can be determined if there are significant differences between the 

two groups. Psychotherapy researchers will never have the ability to obtain this type of 

detailed information on all subjects in a jurisdiction obtaining psychotherapy. There are no 

records kept on psychotherapy patients that are open to the public. 

There are also state statutes or local rules in nearly every jurisdiction in the United 

States which mandate certain clients with certain problems to attend mediation (i.e., those 

with custody or visitation disputes, and in some states any disputed issue in a divorce). 

Although judges and court administrators are willing to follow this mandate, they have 

thus far been hesitant to go the additional step and order that, for a short time, all these 

court-mandated clients participate in a research study that randomly assigns them to 

specific conditions (i.e., litigation, placebo, mediation). If judges could see clearly to do 
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so, adequate samples of clients could be assigned to these conditions and more empirically 

valid conclusions drawn concerning the effectiveness of mediation. In essence, this would 

allow researchers to empirically test the behavioral assumptions underlying the laws that 

judges currently adhere to in mandating attendance in these programs (see above Sections 

II, III and IV). Without this level of control in research design, the basis for these laws 

(i.e., the assumptions concerning the superiority of mediation to reduce conflict between 

parents and increase compliance to divorce agreements) is speculative at best and at worst 

misleading. 

The one study that attempted to achieve this randomization (Thoennes et al., 

1991) found that many clients circumvented the randomization procedure by simply failing 

to appear at the designated courts, intake appointments or mediation sessions. The 

protocol allowing this randomization and the statute related to it in the particular 

jurisdiction being studied, and in many jurisdictions across the nation, lack any statutory 

penalties for those clients who failed to appear. The lack of statutory penalties was then 

exacerbated by the fact that local lawyers were hostile to the research protocols and 

encouraged their clients to not attend the specified appointments, essentially because there 

would be no legal recourse for failing to attend. Therefore, the mediation studies to date 

are extremely different than the efficacy studies in terms of randomization of clients to 

treatment and control groups. Thus, the conclusions that can be drawn from these 

mediation studies are at best speculative because important confounds and alternative 

explanations caimot be ruled out (i.e., chance, spontaneous remission, maturation, history, 

repeated testing, instrument drift, statistical regression, attrition, selection bias, and 
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interactions between selection bias and other factors) (Borkovec & Castonguay, 1998). It 

is theoretically possible, however, to randomly assign court-mandated mediation clients to 

a treatment or control group and obtain this level of control. 

Concerning sample sizes in mediation research, much of the research in mediation 

is conducted with very small sample sizes or with large sample sizes but with no 

corresponding equivalent comparison groups (see Irving & Benjamin, 1995 Table 10.1, 

pp. 409-411 for a complete breakdown of sample sizes for all research studies in 

mediation). Since there is only one truly randomized study in mediation research, and the 

sample size of that study is 32 mediation subjects versus 26 litigation subjects, the above-

noted caution clearly holds. When the total sample of a study is small or the groups have 

only 10-20 subjects, the chances that the groups will not be equivalent at the outset is very 

high (Kazdin, 1994). In other words, in order to have some reasonable assurance of the 

strength of findings and thus claims made in relation to those findings, both random 

assignment of subjects to groups and relatively large sample sizes (i.e., 50 subjects) are 

needed. Mediation research could benefit greatly fi-om a true RCT design with at least 50 

subjects per group. 

At least two groups. In order for a psychotherapy treatment to be found to be 

effective and empirically supported, the treatment needs to be shown to be more effective 

than receiving no treatment at all and a treatment needs to be shown to be more effective 

than a nonspecific or placebo treatment. These comparisons are important to show that 

the effect of treatment goes beyond the consequences of mere passage of time or receiving 

attention fi-om a professional and the expectation of change (Chambless & Hollon, 1998). 



217 

This finding is also important for theory in that it increases confidence in the model upon 

which the treatment was based; and, it is important for practice because it suggests that 

certain types of training and experience may be required to produce the therapeutic effect 

(Chambless & HoIIon). 

There has never been a study of mediation that has employed this level and 

specificity of control groups. For example, there has never been a placebo group of clients 

who were given a nonspecific treatment in order to control for such influences as rapport, 

expectation of gain, and sympathetic attention (Seligman, 1995). One strategy to control 

for placebo effects would be to design a "very special litigation program" structured such 

that clients were given time and attention of lawyers in discussing the pertinent issues 

without necessarily duplicating the mediation or traditional litigation treatment condition. 

This issue is particularly important because the effect of participating in a "special project" 

that is enthusiastically promoted and thus being treated with special attention, regardless 

of the quality of the program, has consistently been found to have strong positive effects 

on reports of satisfaction (Gutek, 1978; Kidder et al., 1986; Kressel & Pruitt, 1989). The 

confounding effects associated with special attention, dubbed the Hawthorne Effect, are 

well documented in the social psychology literature (Mayo, 1933; Riggio & Porter, 1990). 

It is also important to further note that this placebo effect is likely to most contaminate 

general satisfaction measures (Gutek, 1978; Kidder et al., 1986), which are the measures 

mediation researchers rely on most heavily for evidence of success (Benjamin & Irving, 

1995; Emery & Wyer, 1987a; Emery, 1995; Kelly, 1996; Kelly & Duiyee, 1992; Kressel 

& Pruitt, 1989; Pearson & Thoennes, 1989; Pearson, 1994). 
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There has also been no attempt to create a straight control group of clients who 

are put on a waiting list to ascertain how many cases spontaneously settle due to the 

passage of time alone. There was one very early study that found that 21% of 

nonmediated custody disputes where a custody study is ordered are resolved without a 

trial (Doyle & Caron, 1979). It would be important to replicate these results paying 

particular attention to who the clients are that settle without mediation and what level of 

intervention is required to do so. Thus, the results of most mediation studies cannot be 

said to adequately distinguish between effects assodated with special attention or simply 

the passage of time. Conducting a mediation study with a placebo and wait-list control 

group would be possible and essential to making claims that mediation is more effective 

than doing nothing or more effective than giving clients empathetic attention. 

Treatment manuals. In efficacy studies the value of the research is questionable if 

the actual treatment that was provided is not clearly specified so that it can be replicated in 

other studies (Chambless & Hollon, 1998). Thus, a large number of treatment manuals 

have been created to address these issues. These manuals provide information about how 

a treatment is to be delivered and often offer a session-by-session script (Chambless & 

Hollon, 1998; Kazdin, 1994). They contain explicit descriptions of the kinds of 

techniques and strategies that are involved in the treatment (Chambless & Hollon, 1998). 

The manuals are generally not sufficient in themselves; additional training and supervision 

are generally required (Chambless & Hollon, 1998). Th^ are, however, a giant step 

forward in standardizing treatment for research. These manuals minimize variability in the 

delivery of a specific treatment, increase the sensitivity of a test that compares different 
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treatment conditions and allows replication of the treatment in other studies (Kazdin, 

1994). In addition, the use of manuals reduce the variability between therapists who ofifer 

the treatment (Crits-Christoph et al., 1991). All of these issues are extremely important to 

ensure that the treatment being tested is what is actually being delivered to the clients 

(Yeaton & Sechrest, 1981). These manuals provide benefits to both practitioners and 

researchers in that they can then be given to practitioners who can use them and provide 

feedback to researchers concerning their experiences with the treatments in actual practice 

(Kazdin, 1994). And, revision of the manuals can be made based on practitioners' 

comments. Although there is some debate in the psychotherapy literature concerning the 

benefit of treatment manuals (Davison & Lazarus, 199S; Heniy, Strupp, Butler, Schacht, 

& Binder, 1993; Persons, 1991), it has been noted that on-balance the benefits of manuals 

far outweigh the burdens (Shoham & Rohrbaugh, 1996). 

Although there are several descriptions of mediation models used in research and 

practice (Coogler, 1978; Emery et al., 1987; Folberg & Taylor, 1984; Haynes, 1981; 

Irving & Benjamin, 1995; Kelly, 1983; Mosten, 1997), there has been no models of 

mediation developed into scripted manuals so that adherence to the proscribed treatment 

by the mediator could be assessed or replication of the study made possible (Kelly, 1996). 

If the adherence issue is assessed at all, only retrospective studies asking mediators what 

they did, or asking clients what occurred in mediation are available, or studies of 

nonrandomly selected mediators who have agreed to tape-record a nonrandomly selected 

set of their sessions are available. The researchers who have developed detailed 

descriptions of the models of mediation used did not then subsequently tape mediation-
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client sessions to ensure that the proscribed treatment was the one that was actually 

delivered (Yeaton & Sechrest, 1981). Thus, it is unclear what is actually bemg practiced 

and unclear if there is a differential result for the different models of mediation. Although 

these different models are argued to exist (Schwebel et al., 1994), it is unclear whether 

anyone practices them in the form described and if it makes a difference in terms of 

outcomes for particular clients (Yeaton & Sechrest, 1981). Interestingly, as noted above, 

some mediation researchers and practitioners have developed fairly definitive outlines for 

mediation sessions (Coogler, 1978; Emery et al., 1987; Folberg & Taylor, 1984; Haynes, 

1981; Irving & Benjamin, 1995; Kelly, 1983; Mosten, 1997). It would be possible to 

translate these outlines into manuals so that future researchers could conduct studies using 

the manuals and assess both the strength of the mediation intervention and adherence by 

the mediator to the proscribed treatment. 

Limited number of sessions. In efficacy studies, clients are generally seen for a 

specified number of sessions so that all clients obtain the same treatment for the same 

length of time. In mediation policies and rules differ jurisdiction-by-jurisdiction regarding 

the number of mediation sessions or hours allotted to complete a case. Overall, mediation 

clients are seen for a variable number of sessions ranging from one to ten or even more 

(Dillon & Emery, 1996; Kelly, 1990; Pearson, 1994; Ricci et al, 1991). In a state-wide 

study of the 56 court-sponsored mediation programs in California, 27 programs do not 

impose any limits on the number of sessions or hours for mediation, 14 programs impose a 

limit but allow additional time if the mediator believes it would result in a better outcome 

or agreement for the clients, and only 4 programs set a firm limit on maximum number of 
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hours or sessions to complete a case (Ricci et al., 1991). In addition, the majority of the 

programs allowed clients to return to mediation free of charge to revise their agreement as 

needed, 9 programs required a "significant change" to return and 4 programs set a fixed 

window of time that the clients were allowed to return (Ricci et al., 1991). It is unclear, 

however, whether these policies affect the actual number of sessions offered clients. The 

average number of sessions actually provided the clients for each of these groups of 

programs was not reported (Ricci et al., 1991). It has been found that the most 

dissatisfied mediation clients are the ones participating in programs limited to only one 

session (Pearson & Thoennes, 1989). What is much less clear, however, is the number of 

sessions are adequate to produce satisfied customers or whether the number of sessions 

has any effect on long-term compliance. There is some evidence in the community 

mediation literature that mediation with clients that addresses relational issues between the 

parties have greater long-term compliance rates than those mediation models that focus 

merely on obtaining an agreement (Pruitt, 1995). Those programs that address relational 

issues also tend to offer a greater number of sessions (Irving & Benjamin, 1995; Kelly, 

1996) . With specific treatment manuals, mediation researchers could conduct studies 

varying the number of sessions to ascertain the most effective number of sessions per type 

of treatment. The information provided by such a study would be extremely helpful in that 

court-mandated programs would have solid evidence upon which to provide service in a 

cost-effective maimer. Psychotherapy researchers, for example, found that there is a 

specific "dose-response curve" concerning the number of sessions offered and benefits to 

the clients (Howard, Kopta, Krause & Orlinsky, 1986). In other words, up a certain 
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number of total sessions, adding sessions had a positive effect; however, the positive 

effects of continuing to add sessions tended to decrease after a total of 10 sessions. It 

would be extremely helpful to ascertain if there is a similar "dose-response curve" for the 

number of mediation sessions. 

Well-defined outcomes/multiple methods of assessment. In efficacy studies the 

specific outcomes measured need to be an adequate test the particular dimension of the 

presenting problem addressed by the therapy. In addition, it is recommended that the 

measurement of the outcomes be conducted using instruments with demonstrated 

reliability and validity (Chambless & Hollon, 1998) and that these outcomes be measured 

using different methods (i.e., self-report, report of a significant other, physiological 

measures). For example, reliability of interviewer-rated measures should be known 

through previous research (Chambless & Hollon). It is also suggested that researchers go 

beyond assessment of the particular presenting symptoms to examine the effects of the 

treatment on general measures of functioning and quality of life and consider whether 

there are also negative effects of the clients receiving the treatment (Chambless & 

Hollon). The treatments may differ in terms of their effects on a wide range of client 

concerns and these concerns are important to measure. 

Outcomes measured in mediation are rarely defined with precision so that true 

comparison can be make between studies. For example, one outcome measure included in 

many studies is the rate of relitigation. Most studies are unclear concerning whether their 

operationalization of relitigation refers to any further court action on a case including 
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those which are mutually agreed-upon changes (i.e., agreed-upon changes in residence) or 

only those issues that are contested and relitigated (i.e., contested custody changes). 

An additional complication is method of assessment. Some mediation studies ask 

the divorced parents about relitigation, or in many cases, only the custodial parent 

(Braver, Fitzpatrick et al., 1991; Braver, Wolchik et al., 1991, 1993). Other studies obtain 

relitigation information from the court files. It is unclear whether data from these two 

sources yield similar results therefore it is unclear whether studies using these different 

methods of assessment can be compared. Only rarely have mediation researchers 

collected both data from the court files and data from direct interviews with the clients 

(Emery & Wyer, 1987a; Emery, Matthews & Wyer, 1991). Without precision in 

definition of outcomes and method of assessment, it remains unclear what is actually being 

measured and makes it impossible to make comparisons across studies. This is not to say 

that it is impossible to define outcome variables and methods of assessment with precision. 

It would be very helpful to future mediation researchers to precisely define the outcome 

variables of choice and method of assessment so that others can replicate the studies and 

comparisons can be made across studies. Some mediation researchers have looked at 

general areas of functioning such a depression, anger, attachment to former spouse 

(Emery, 1994; Kelly, 1990). Other areas of flictioning that have been assessed are related 

to the relationships between the parents, the relationship of the parents with the children 

and the general level of functioning of the children post-divorce (Amato, 1993; Amato & 

Keith, 1991; Barber, 1994; Barber & Eccles, 1992; Johnston, 1995; Wallerstein& Lewis, 

1998). And, in a nine-year follow-up study, Dillon & Emery (1996) found that 
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respondents reported continuing conflicts concerning several pertinent family issues (i.e., 

time children spent with the noncustodial parent, the role of new spouses, wanting to 

relocate to a different state, and general feelings of anger and fhistration related to coping 

with single parenthood) (Dillon & Emery, 1996). And, these problems and feelings 

continued for years (Dillon & Emery, 1996). Whether mediated or litigated, divorces 

appear to have a severe psychological effect on some parents and children for many years 

(Dillon & Emery, 1996). The clearest conclusion that can be drawn from all this research 

is that continuing conflict between the parents is detrimental to both themselves and their 

children. 

Diagnostic criteria. In efficacy studies, the treatment(s) being tested are generally 

designed to target a specific disorder (i.e., depression, obsessive-compulsive, panic) or 

dual diagnosis (i.e., borderline with other diagnoses). Thus, potential clients are carefully 

screened by diagnosticians to determine if they meet criteria for the disorder(s). The 

specific diagnoses are operationalized either in accordance with the DSM-IV, cut-scores 

on other reliable and valid questionnaires or standardized interviews identifying the 

problem. Although the DSM-IV is arguably not the definitive system of classification, at 

least within psychotherapeutic research there exists a set of criteria and a standardized 

instrument for diagnosing specific conditions. From a methodological standpoint, specific 

criteria are critical to permit replication of the findings by other investigators and allows 

the possibility of analyzing client characteristics across studies or inclusion in a meta

analysis (Kazdin, 1994). 



225 

Mediation is an interesting example of a treatment that is also directed at a specific 

client-related problem (i.e., inability to negotiate a divorce agreement), but the screening 

of clients occurs at a much different level. Research in mediation often includes all clients 

who would agree to participate in the study from particular programs without any or very 

little prescreening. There are only a very few reasons mediation clients have been 

excluded from research (i.e., pro se clients excluded in Kelly, Gigy & Hausman, 1988; all 

repeat users of the conciliation services excluded in Irving, Benjamin, Bohm & 

Macdonald, 1981). Only those mediation researchers interested in testing whether a 

program has a beneficial effect on the psychological processes of the participants or wish 

to specifically exclude clients with a particular psychological disorder would need to 

screen clients for particular psychological symptoms. With this exception, formal 

assessment in terms of formal psychological diagnoses is never carried out prior to 

mediation, and may not need to be. 

Traditionally, the researchers who have been interested in psychological variables 

have given their clients standardized questionnaires that assess for various psychological 

disorders after including the clients in the mediation research as opposed to screening the 

clients for the presence of these disorders before accepting them into the study (Emery & 

Wyer, 1987a; Kelly et al., 1988). This is not to say that mediation researchers could not 

employ diagnosticians and use the DSM-IV criteria of mental disorders or cut scores on 

standardized measures as a basis of diagnosis and acceptance into a study. The issue is 

that psychological processes in mediation research have been looked at as a continuous 

variable and thus it is much less important to assess if a client meets some arbitrary cut 
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point or set of criteria of a psychological disorder than it is to indicate whether symptoms 

associated with psychological distress actually worsen or get better after mediation. 

To date, the findings of mediation research concerning psychological variables has 

not been encouraging. The researchers who have looked at psychological symptoms as a 

continuous variable using standardized self-report instruments (i.e.. Beck Depression 

Inventory, SCL-90) have not found that mediation has a significant impact on these 

variables (Kitzmann & Emery, 1994; Kelly et al., 1988). Theorized reasons for this lack 

of effect is that mediation is a brief treatment not specifically directed toward alleviating 

psychological symptoms. In addition, the standardized measures used may not be 

sensitive enough to assess sub-clinical levels of psychiatric symptoms (Emery, 1994). The 

instruments were designed to assess clinical levels of symptoms associated with a 

psychiatric population. Thus, the level of diagnosis in mediation studies concerning 

psychological variables is not similar to that found in psychotherapy studies, and may not 

need to be. 

There are, however, issues that have been identified as important for pre-mediation 

assessment or diagnosis. These are cases of spousal abuse or power imbalances between 

the parties. Unfortunately, the state of the art in diagnosing these two problems is no 

where near the state of the art in diagnosing psychological disorders. For example, there 

is no generally agreed upon set of criteria relating to a relationship that includes spousal 

abuse (i.e., the level or types of abuse or violence, the characteristics of the victim, 

perpetrator or of the relationship) or relating to a power-imbalanced relationship that 

would guide diagnosticians in determining the couple's dispute inappropriate for 
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mediation. And, because there is not a set of criteria, there is also no standardized 

instrument that can make these designations. There is also a great deal of controversy in 

the literature concerning whether relationships with spousal abuse should be allowed in 

mediation at all (Bryan, 1994; Grillo, 1991; Fischer et al., 1993). There is some research in 

the psychotherapy literature that has begun to define at least two levels of abuse or 

violence between couples (Holtzworth-Munroe et al., 1998; CLeary, 1993), relationship 

patterns that are consistent with higher levels of violence and possibly less ability of 

therapy to provide an avenue for change in these relationships (Holtzworth-Munroe et al., 

1998). Meditation could benefit a great deal fi^om research designs directed toward the 

goal of using this literature to further define both concepts of spousal abuse and power-

imbalances and then specify criteria related to both types of relationships that would make 

them inappropriate for mediation. 

Beyond the issue of spousal violence and power-imbalances, there is a second level 

of diagnosis in mediation research in terms of the legally-relevant client case 

characteristics that have never been adequately assessed or addressed. Clients involved in 

mediation are involved because they have a specific set of contested issues (i.e., custody, 

visitation, financial matters) and also have a set of family-relevant legal issues (i.e., number 

of children, ages of both children and parents, employment history and employment 

prospects of parents, etc.). Most of the research has investigated clients who are 

contesting custody and/or visitation; however, there has been little attempt to determine if 

these clients are also contesting other issues involved in a divorce (i.e., financial issues). 

There has been no adequate empirical attempt to ascertain if mediation with these limited 
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sets of issues is somehow different from mediation with all issues, or the ways in which it 

may be different (i.e., satisfaction, short- or long-term compliance, number of sessions). 

Or, the ways in which mediation with custody and visitation issues only may affect 

resolution of the other disputed issues. As noted above, court-sponsored programs make 

the assumption that resolving custody/visitation issues through mediation is somehow 

better than resolving no issues through mediation or all issues through mediation. Since 

the clientele of comprehensive, volunteer, fee-for-service programs are so diflferent from 

the clients of court-sponsored programs, it would be important to conduct a study of 

court-sponsored programs where clients were randomly assigned to resolving all their 

issues versus resolving only custody/visitation issues, as is currently done. 

Blinded raters and diagnosticians. Efficacy studies in psychotherapy generally 

employ trained diagnosticians to determine whether a client is eligible for the study and to 

reinterview the clients at the end of the study to determine the level of symptoms the client 

is still experiencing. Precision in diagnosis, as noted above, allows a corresponding 

precision in measures of outcome. 

Once in the study, the sessions with the clients and therapists are either video- or 

audio-taped. Trained raters then code these tapes so that statistical analyses can be 

conducted on the client-therapist interactions. Both the diagnosticians and rates are 

unaware or "blind" to the treatments that the clients will or have received. This control is 

extremely important for ensuring several important goals. The diagnosticians are able to 

make a diagnosis based on the symptoms the client presents alone and is not swayed either 

consciously or unconsciously to portray the symptoms as less or more severe based on the 
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treatment the client received and thus ensure the results of the research are positive in the 

direction of the experimental treatment. In terms of the raters, the fact that they are blind 

to the treatment condition can provide a check on treatment adherence (i.e., whether the 

therapists carried out the treatment as detailed in the manual) and provided the treatment 

competently (i.e., delivered the treatment as intended and with special skill) (Kazdin, 

1994). 

There has also been some preliminary theorizing on the issue of power imbalances 

and development of some concepts related to power-imbalances (Haynes, 1981; 1988; 

Kelly, 1995; Mnookia, 1984). Unfortunately, there is no research to date operationalizing 

the concepts, or empirically testing whether imbalances in them cause differential 

assessments of power by the clients, differential assessments of power by the mediators, or 

differential outcomes of cases containing such imbalances in mediation or litigation 

forums. Further research in this area would be extremely helpfiil. 

In terms of mediation research generally, as noted above the level of diagnosis or 

assessment of mediation cases if in its infancy. Definitions of and criteria for the issues 

identified as important in assessment (i.e., spousal abuse and power imbalances) have not 

been developed. Thus, it is impossible to train diagnosticians in these areas. There has, 

however, been preliminary theorizing and research concerning identifying risk factors that 

indicate a higher likelihood of future acts of severe violence (Walker, 1984) and research 

defining different levels of spousal abuse (Holtzworth-Munroe et al., 1998; OT-eary, 

1993). There has also been preliminary research conducted on developing a protocol to 

process spousal abuse cases in mediation (Magana & Taylor, 1993) and a survey of 
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policies and procedures used in courts across the United States in responding to domestic 

violence (Thoennes et al., 1995. Interestingly, although 80% of the 200 programs 

surveyed screen for spousal abuse, approximately 50% do not screen parents directly and 

separately. The likelihood that women will disclose abuse in front of her abuser or merely 

in response to written questions is extremely low. And, few cases are ever excluded from 

mediation due to spousal abuse. Therefore, the adequacy of screening for spousal abuse 

in mediation across the Untied States is an open question (Thoennes et al., 1995). 

Once in a mediation study, sessions with clients and mediators could be audio- or 

video-taped. Raters could be trained to code these tapes on a variety of different 

variables. Some process research has already been conducted in this area although the 

research to date has addressed specific issues not necessarily related to adherence to 

treatment manuals, competence of mediator providing the treatment, etc. (i.e., Cobb & 

Rifkin, 1991; Donohue et al., 1985; 1988; 1989, 1994; Greatbatch & Dingwall, 1988; 

Jones, 1988; Kandel, 1994; Kressel et al., 1994). Slaikeu et al. (1985) have developed a 

coding system for mediation cases, which could provide the basis of future process 

research having broader implications for mediation generally. 

Follow-up. Follow-up measures in efficacy studies are very important so that 

researchers can assess whether a treatment effect lasts over time and whether different 

treatments have different stability over time (Chambless & Hollon, 1998). For example, it 

is generally believed that cognitive-behavioral or cognitive therapy alone may have more 

stable effects because it teaches clients coping skills (Hollon & Beck, 1994). And, some 

new evidence indicates that social functioning and related symptoms may be helped by 



231 

interpersonal psychotherapy, but that it may not emerge until well after the therapy has 

ended (Chambless & Hollon, 1998; Fairbum, Jones, Reveler, Hope & O'Cormor, 1993; 

Weissman & Markowitz, 1994). 

Psychotherapy researchers know, however, the many difficulties in analyzing 

follow-up data. For example, follow-up periods vary greatly study to study ranging from 

a few months to several years. In addition, there is often significant attrition during the 

follow-up period. And, clients typically seek additional treatment during the follow-up 

period. All of these issues make it difticult to evaluate the long-term effects of the 

experimental treatment (Baucom, Shoham, Mueser, Daiuto and Stickle, 1998). These 

issues are extremely important and documenting each one (i.e., the exact period for 

follow-up, whether and what kind of additional treatments clients obtained, which clients 

drop out of the study) allows decisions to be made concerning the analysis of any follow-

up data generated. 

There have been follow-up mediation studies; however, these studies have never 

included the other controls noted above. It is unclear, for example, if one model of 

mediation produces differential effects for a specific group of clients at treatment or at 

follow-up. Thus, the results of follow-up studies can be confounded by a number of 

variables which were never measured (i.e., number of sessions, model of mediation used, 

severity of problems, number of contested issues, etc.). Like psychotherapy clients, 

mediation clients are free to obtain additional mediation sessions. And, without repeated 

measures, assessment of client's status at any one point can be misleading and may be 

susceptible to bias resulting from differential attrition from the study (Chambless & 



232 

Hollon, 1998). Although these are problems, the value of follow-up data is clear. Again, 

mediation research could conduct follow-up studies where meaningful results could be 

obtained and add significantly to the base of knowledge in this area. The one study that 

used the most sound experimental methodology and conducted a nine-year follow-up with 

clients had many of the same problems noted above (Dillon & Emery, 1996). Attrition 

was high; only 36% of the original mediation sample and 27% of the original litigation 

sample could be located for follow-up. The follow-up occurred at one point in time and 

used only a retrospective, self-report measure for data collection. 

Replication of results. In efficacy studies replication of results, particularly by an 

independent team of investigators, is critical to drawing conclusions about whether the 

treatment works (Chambless & Hollon, 1998). This replication helps protect scholars 

fi'om drawing conclusions based on one aberrant finding and provides protection against 

researcher bias or results tied to a particular setting or group of therapists (Chambless & 

Hollon, 1998; Robinson, Berman & Neimeyer, 1990, Dobson, 1989; see also Gaflfen, 

Tsaousis & Kemp-Wheeler, 1995) 

Replication of research studies has rarely occurred in mediation research, and in 

particular replication studies by independent research teams. Only one research team 

(Emery & Wyer, 1987a; Emery, Matthews & Wyer, 1991) have attempted to replicate 

their work. Although this work is the most empirically sound in all of the mediation 

literature, the first study published had only 20 subjects per group, the second had IS and 

16 respectively. Technically the second study is a replication, however, the sample sizes 
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are extremely low. The power of the studies to find significant differences between the 

groups and the chance that the groups are not initially equal is significant (Kazdin, 1994). 

A significant stumbling block to replicating mediation research, particularly by 

independent teams of researchers, is the lack of treatment manuals, clearly defined 

outcome measures and screening criteria and/or screening instruments. It would be 

extremely difficult for an independent team of researchers to replicate the work of others 

without these methodological advances. This is not to say, however, that it could not be 

done. The state of the art in mediation is such that manuals could be developed and 

assessment criteria defined so that in the future independent researcher teams could 

replicate studies. Results found from these replication studies would provide much 

stronger evidence concerning the effectiveness of mediation than currently exists today. 

In summary, RCTs are the "gold standard" for determining empirically supported 

therapies. Because of the continued attention and debate by scholars in developing these 

designs, the designs have developed over time to be the strongest available design to rule 

out potential confounds or alternative explanations. Both the structure and process of 

mediation are very similar to psychotherapy in several significant ways. Mediation is an 

intervention often used with clients experiencing a great deal of emotional distress. It is 

also designed to facilitate change and directed toward a specific psycholegal problem (i.e., 

inability to negotiate a divorce agreement). The process includes meeting with a third 

party to discuss the issues and negotiate a resolution. Clients are often mandated to attend 

therapy (i.e., people arrested for drug/alcohol/domestic violence), and these clients often 

are not allowed to choose the particular therapist or intervention program. In some cases 
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therapy clients are also mandated the court to attend a specific number of sessions (i.e., 

domestic violence, drug or alcohol cases). And, theories about the mechanisms of change 

have been used in specific mediation models. Although very similar in these various ways, 

research in mediation has not risen to the level of specificity found in the RCTs of 

psychotherapy research. There is only one research group in the mediation area that 

comes close to using such a design (Emery & Wyer, 1987a; Emery, Matthews & Wyer, 

1991, Emery, 1995). Conclusions that could be drawn from mediation research studies 

would be much stronger if researchers would utilize several aspects of the RCT design in 

the future (i.e., random assignment, larger sample sizes, nonspecific or placebo groups, 

treatment manuals, well defined outcome measures, multiple methods of assessment, 

clearer diagnostic criteria). 

Effectiveness Studies 

The second class of studies in psychotherapy research, effectiveness studies, 

attempt to answer the question of whether psychotherapy works as it is actually carried 

out in practice with typical clients as opposed to p^chotherapy provided in a research 

laboratory with carefully screened clients. In other words, effectiveness studies attempt to 

establish the generalizability, feasibility, and cost-eSectiveness of a treatment (Jacobson & 

Christensen, 1996). It is useful to consider to what extent evidence from efiScacy studies 

outlined above can be applied to patients actually seen in clinical practice (Chambless & 

Hollon, 1998). In essence, it is important to establish that the effect can be adequately 
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transferred from laboratory research to the clinical setting (Jacobson & Christensen, 

1996). 

In the case of mediation, the question would be whether mediation works as it is 

actually practiced in private or court-sponsored programs. Since there are no true efficacy 

studies, clear conclusions concerning the efficacy of mediation (or any model of 

mediation) still needs to be established. Psychotherapy researchers recognize, however, 

that randomized clinical (or controlled) trials may not represent true clinical practice 

because these studies omit or control for many elements present in clinical practice and 

thus additional research designs are needed (Chambless & Hollon, 1998; Seligman, 199S). 

Seligman defines the elements omitted from RCT designs to include; 

1. Psychotherapy is generally not of a fixed duration; 

2. Psychotherapy is self-correcting; 

3. Patients come to therapy after actively shopping for the type of therapy and 

therapist; 

4. Therapists have less access to specific training and supervision; 

5. Patients tend to have multiple problems; 

6. Psychotherapy is most always concerned with the improvement in the 

general functioning of patients as well as amelioration of particular 

symptoms associated with a disorder, 

7. Research is generally not carried out by unbiased evaluators. 
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Let us consider these elements in relation to mediation research and determine 

what information could be gained, beyond that in RCT designs, in conducting 

effectiveness studies in mediation. 

Fixed duration. Psychotherapy is not generally of a fixed duration but instead ends 

when the client and/or therapist believes the client is experiencing a significant reduction in 

symptoms (Seligman, 1995). The argument is that only allowing an arbitrary number of 

sessions is not found in most treatment settings and therefore limits the effectiveness of 

treatments as they actually occur in practice. This may be true for those clients who pay 

for services themselves; however, this argument is becoming less true for those clients 

who rely on HMOs for their mental health care benefits. HMO's generally limit mental 

health care benefits by either designating a cap on the amount of money they will provide 

to subsidize mental health care benefits or provide for a certain number of sessions with a 

mental health provider. 

Mediation is not generally limited to a certain number of sessions; however, for the 

vast majority of clients who attend court-sponsored programs, there is a limited ranee of 

sessions allowed. Generally these programs allow for up to six sessions. On the other 

hand, in voluntary, fee-for-service programs generally allow many more sessions (i.e., 10 

or more) (Kelly & Dutyee, 1992). There is, therefore, a discontinuity then between the 

two providers, court-sponsored and private programs, in the number of sessions provided. 

There is also an inherent confound between these two providers. The number of sessions 

is confounded with the number of issues settled. In court-sponsored programs, custody 
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and visitation are generally the only issues negotiated whereas in private programs, all 

issues including financial issues are generally negotiated. 

Some argue that randomized clinical trials can compare therapy of a fixed duration 

with one that varies according to the therapist and client's judgment (Jacobson & 

Christensea, 1996). The benefit of such a study would be that it combines the 

methodological rigor of RCTs with simultaneously allowing for specific conditions found 

in clinical practice (Jacobson & Christensen, 1996). For example, one group of subjects 

would be given a set number of sessions whereas a second group the number of sessions 

would be determined by the therapist and client. Results for the two groups could then be 

compared. 

An important issue for mediation research would be to designate the issues to be 

settled for each program so that the number of sessions could be assessed in terms of what 

is actually settled in those sessions. It may take more sessions when all issues are 

negotiated in mediation as opposed to a limited set. And, in court-sponsored programs, it 

would also be important to assess whether the clients have financial issues to settle, which 

are not addressed in the mediation sessions offered. These additional areas of contest that 

are not addressed may have an impact on the issues be addressed in mediation. 

Simultaneously, it would be critical to ensure that the model of mediation used in each 

group was consistent. 

Psychotherapy researchers found that there is a specific "dose-response curve" 

concerning the number of sessions offered and benefits to the clients (Howard et al., 

1986). In other words, up a certain point, adding sessions had a positive effect; however. 
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the positive effects of additional sessions tended to decrease after 10 sessions. It would be 

extremely helpful to ascertain if there is a similar "dose-response curve" for the number of 

mediation sessions. 

Self-correcting. It is argued that psychotherapy is self-correcting in that if a 

particular technique is not working the therapist has the freedom to choose another or a 

blend of techniques and fit them to the idiosyncratic needs of their patients (Persons, 1991; 

Seligman, 1995). Efficacy studies, on the other hand, are not self-correcting. If the 

particular model being tested fails to assist the parties, no other treatment is substituted 

within the confines of the research study. (Often, however, clients who do not respond to 

the treatment given in the study are referred to other programs or offered another type of 

treatment outside the confines of the research.) Interestingly, in a study comparing 

manualized treatments to therapist-driven individualized client treatment it was found that 

therapists using the set protocol produced better resuhs (Schulte et al., 1992). These 

results need to be replicated with other therapists and client populations but it does 

provide intriguing information. 

Mediation is also self-correcting in that mediators can choose techniques that fit 

the needs of each couple. Unfortunately there have never been manualized, randomized 

clinical trials of mediation so there is no basis for comparison in this domain. It is, 

however, an important comparison to make in future studies. 

And, again, it is argued that the self-correcting nature of therapy is actually an 

empirical question (Jacobson & Christensen, 1996). That is, little is actually known about 

the extent to which therapists modify their treatment techniques in response to client 
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reactions (Jacobson & Christensen, 1996). For example, there may be limits to a 

therapist's training that could accommodate changes in techniques (Jacobson & 

Christensen, 1996). A suggested study would be to conduct an RCT where in one 

condition therapists had to rigidly follow a manual, in another condition therapists could 

use their clinical skills as they wished and in a third condition a flexible treatment manual 

could be developed (Jacobson & Christensen, 1996). These concerns are equally valid for 

mediation research. It is unclear whether mediators are flexible in the techniques they use. 

And, although no manuals have been developed to date, the above design would certainly 

be a beginning point toward understanding the benefit of pursuing development of 

manuals in mediation in the future and the type of manual (i.e., step-by-step or flexible) 

that would be most beneflcial for the therapists and clients. 

To look at self-correction in a more microscopic way, it is also suggested that 

process research be conducted using techniques such as task analysis (Rice & Green berg, 

1984). This strategy would yield a much better measure of a therapist's ability to modify 

techniques than a RCT or an effectiveness study (Jacobson & Christensen, 1996). Within 

this paradigm, strains in the therapeutic alliance and attempts to repair them could be 

assessed by way of raters coding video-tapes of actual sessions. Likewise, task analysis of 

exchanges in mediation sessions would also yield critically important information 

regarding strains in the mediator-client relationships and attempts to repair them. The 

information gained by such analysis would be extremely helpful in theorizing about the 

specific mechanisms of change in mediation. 
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Therapy/therapist shopping. Although the concept seems appealing, there are no 

studies that can provide direct evidence regarding if or how many therapists clients are 

likely to interview before settling on a therapist (Jacobson & Christensen, 1996). In 

addition, the number of therapists available to screen may be severely limited policies 

imposed by HMOs. Most HMOs develop a truncated list of therapists from which the 

client must choose for mental health treatment or the EIMO contracts with one practice 

group for mental health services for their insured customers. There are also at least three 

groups of therapy clients that are mandated to attend therapy and often have little choice 

in the therapist or the therapy. People arrested for domestic violence, alcohol- and illicit 

drug-related problems are often mandated to attend treatment in lieu of imposition of jail 

time and/or fines. Generally only those who can afford to pay for services or have 

insurance that will reimburse providers are allowed any choice in who they see for 

services. In any event, to understand if this assumption is indeed true, detailed structured 

interviews in practice settings of clients seeking therapy and matching reports with 

corroborating evidence when possible would be necessary (Jacobson & Christensen, 

1996). 

It is also an empirical question that applies to mediation clients, particularly those 

who choose to attend voluntary, fee-for-service programs. Interestingly, the vast majority 

of mediation clients are much like the mandated therapy patients in that they are mandated 

to attend a court-sponsored program and thus do not have the opportunity to actively 

shop for either the type of mediation or the mediator who will provide it as psychotherapy 

patients theoretically do. Thus, the efficacy study which employs specific therapists would 
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not be exceptionally different from mediation as it is practiced for the majority of clients. 

It would, however, be important to assess whether outcomes would be more positive if 

clients were given a choice of mediators. Again, an RCT could be designed wherein the 

amount of active selection clients are allowed can be varied in a systematic way (Jacobson 

& Christensen, 1996). Outcomes of the various groups could then be compared. 

Training and supervision. The therapists in efficacy studies are required to 

participate in extensive training and in addition have their interactions with clients tape-

recorded, monitored for adherence to the treatment protocol and competence with which 

they are providing the therapy. Rarely is this level of training and supervision found in 

clinical practice (Chambless & Hollon, 1998). Although some mediators involved in 

research studies or specific mediation programs have had the benefit of extensive, focused 

training, most studies or practices do not video- or audio-tape sessions, provide adherence 

checks for mediators in providing the intervention or provide on-going supervision to 

ensure competence in providing the intervention. In general, models of mediation have 

not been developed with the level of specificity found in psychotherapeutic practice (i.e., 

treatment manuals). Thus, providing a high level of training, supervision and/or checks on 

adherence to the treatment models provided in RCTs is not possible. Mediation research, 

however, could benefit greatly from these research design innovations. 

Muhiple problems. It is argued that clients in efficacy studies are often limited to 

those with only one diagnosable disorder and that single diagnosis clients are rare and do 

not adequately represent the population of clients most practitioners are likely to see in 

their clinics (Seligman, 1995). Although it may have been true in the I970's, more 
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recently researchers are beginning to expand the diagnosable client population for these 

studies allowing for comorbidity of disorders as long as the primary diagnosis is there 

(Jacobson & Christensen, 1996). 

Whether with diagnosable mental disorders, subclinical levels of distress or 

complex legal issues, mediation clients also tend to have multiple problems. In any 

divorce, there are a myriad of issues to be settled as well as the possibility of serious 

psychological and emotional stress either being exacerbated by the disruption of a divorce 

or appearing for the first time due the stress of a divorce. The precision of diagnosis of 

either psychological problems or legally-related divorce issues is much less strict. Again, 

using an RCT to address questions about the feasibility of using mediation with clients 

who are experiencing muhiple problems would be helpful. Researchers could stratify 

clients on the basis of psychologically-related, relationship-related problems and/or legally-

relevant case characteristics. These categories could then be varied systematically. 

General functioning. Efficacy studies are often criticized for only measuring 

outcomes related to the specific symptoms under study and ignoring more general areas of 

client functioning. In psychotherapy practice, on the other hand, therapists are more 

concerned with overall functioning than merely the specific symptoms that brought the 

client to therapy. 

Similar criticisms could be leveled at mediation research. The vast majority of 

mediation studies assess two outcome variables: rates of satisfaction with the 

process/outcome and rates of relitigation. A few mediation studies have, however, 

assessed such global areas of functioning such as psychological functioning of both the 
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parent (depression, hostility, acceptance of marital termination) and child short- and long-

term, specific behaviors of children, relationships between children and parents and levels 

of conflict between parents. Unfortunately, to date the results of these effort have been at 

best equivocal (Emery, 1995; Kelly et al., 1988). It may be that the research designs (i.e., 

no randomization, small sample sizes, no clear screening criteria, no standardized 

assessment measures of distressed normal population, etc.) used in mediation research to 

date are not sensitive enough to identify these variables. 

Unbiased evaluators. As noted below regarding researcher allegiance, the 

importance of replicating studies by independent research teams is critical. Replication of 

studies by researchers other than those who developed the theory or model adds credibility 

to the findings. Because mediation has not developed research protocols similar to 

efficacy studies, no studies in mediation have been replicated by any researchers other than 

the ones that developed the model (Benjamin & Irving, 1995; Emery, 1994). Again, this is 

not to say that replication studies could not be conducted. It is to say; however, that 

much work concerning developing treatment manuals, etc. would need to be done before 

such replications would be possible. 

In summary, there is no limit to what RCTs can systematically assess in terms of 

effectiveness. For example, designs can combine efficacy and effectiveness questions and 

thus can examine interactions between treatments and any number of variables (Jacobson 

& Christensen, 1996). Interactions such as the level of mediator training and/or 

experience, level of supervision of mediators, number of sessions and degree of flexibility 

in modifying techniques can be addressed in combined efficacy and effectiveness designs in 
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a methodologically rigorous manner such that many of the extraneous variables an 

alternative explanations can be ruled out. These interactions are important for a variety of 

reasons. From a cost-effectiveness standpoint, knowing how these interactions play out 

could help in developing models of mediation for court-sponsored mediation programs. 

States are also currently developing criteria for certification of mediators (Arizona Dispute 

Resolution Association, 1996). This research could greatly inform the process of 

designing these criteria and specifying the level of continuing supervision necessary to 

assure quality in the delivery of services. 

Criticisms of RCTs 

RCTs, however, are not a panacea and not all psychotherapy researchers are 

enthusiastic about RCT's (Jacobson & Addis, 1993; Jacobson & Christensen, 1996). 

Some argue that the results of the "horserace" studies have been disappointing, 

particularly given the expense and time that goes into conducting them (Jacobson & 

Addis, 1993). Problems include: researcher allegiance to a therapy is not adequately 

ruled out, there is significant overlap in models or treatments, research is set up to identify 

main effects and not Aptitude x Treatment interactions, randomization obscures 

potentially important findings, little attention is paid to therapist competence, and RCT's 

evaluate existing treatments only and cannot help in developing new ones. Let us 

consider these issues in greater detail, applying them to our consideration of the possible 

designs for future research in mediation. 
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Researcher allegiance. It is argued that in RCTs generally no differences are 

found between the treatments, or if differences are found, they have been in the direction 

of the allegiance and expertise of the investigators (Jacobson & Addis, 1993; Robinson et 

al, 1990, Dobson, 1989). In other words, in those studies that find differences between 

the therapies tested, the superior therapy is always the one that is preferred by the 

researcher conducting the study. A researcher's allegiance to a particular treatment is 

likely to result in differential expertise across various models of treatment and biases 

toward their favored treatment (Jacobson & Addis, 1993). These researcher biases are 

communicated to therapists and can affect treatment process and outcome in many ways 

(Jacobson & Addis, 1993). Some research has tried to control for the bias by conducting 

a multi-site study allowing for different sites to have different biases yet having one neutral 

objective evaluation team. This strategy acknowledges that each site will have biases 

favoring the particular therapy practiced there but valuable information is obtained by 

comparing therapies across sites. These studies are, however, extremely expensive to 

conduct (Jacobson & Addis, 1993). Interestingly, in a recent meta-analysis looking at 

researcher allegiance over time, the authors found a significant historical effect, wherein 

both effect sizes and allegiance were large in early years and declined over time 

particularly for those studies done after 1987 (Gaffan et al., 1995). Thus, it is unclear to 

what extent researcher allegiance remains a factor in psychotherapy research. One 

proposed solution is to have professionals of each allegiance represent their preferred 

approach in one study, thereby allowing each potential treatment the benefit of a 

proponent (Jacobson & Addis, 1993). 
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Mediation research will also need to address the researcher bias issue. And, the 

suggestion noted above where professionals from each allegiance represent their preferred 

approach in one study could equally apply to mediators with specific preferences for 

particular models. An additional complicating factor for this type of large-scale study in 

mediation research is to tease out the particular results attributable to the constraints of 

local rules and state regulations within the jurisdictions studied from those attributable to 

the model of mediation used. 

Overlap among models. Altering protocols so that the treatments are 

distinguishable will preserve the internal validity of a study but severely compromise the 

scientific value of the conclusions that can be drawn (Jacobson & Addis, 1993). The 

portions of overlap may be the critical factors that encourage change in clients' behaviors 

as opposed to the artificially-derived separate portions that the testable models reflect. 

There is likewise considerable overlap in the models of mediation. Schwebel et al. (1994) 

note that all mediation models include the following; 

...(1) use structure in the form of rules to promote cooperation, (2) foster self-

interested bargaining between equals, (3) help parties manage emotional issues 

blocking effective problem solving, and (4) improve communication between the 

spouses and provide information and guidance during sessions. .. Although 

practitioners using the four mediation models share the goal of helping divorcing 

parties reach satisfactory, equitable settlements, the details of what happens in their 

sessions differ on structural, substantive and process dimensions. (Schwebel et al., 

1994, 213-4) 
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If the "structural, substantive and process" dimensions were exploited such that protocols 

were developed which distinguish the models, the internal validity of the treatment 

outcome research would be preserved, but the research would not reveal if nonspecific 

factors which are equally applicable to all models are the mechanisms of change. 

Aptitude X Treatment Interactions. RCTs are set up to identify various main 

effects of treatment but would not reflect the complex reality of practice. For example, 

there may not be differences in the efRcacy of treatments that cut across all therapist and 

client variables (Jacobson & Addis, 1993). There may be Aptitude X Treatment 

interactions (Jacobson & Addis, 1993). As suggested by Shoham-Salomon & Hannah 

(1991), there might also be more complex interactions (i.e.. Client X Therapist X 

Treatment X Problem X Setting) that cannot be adequately addressed by "horserace" 

studies pitting one model against another (Stiles, Shapiro & Elliott, 1986; Shoham-

Salomon, 1991; Smith and Sechrest, 1991). 

Similarly, these complex interactions may also occur in the mediation arena. It is 

suggested that there may well be complicated interactions between the dynamics of the 

couple's relationship (i.e., cooperative, enmeshed, autistic, hostile), the personal style of 

the functionary (i.e., argumentative, contentious, congenial, sympathetic), the type of 

representation in the case (i.e., both parties self-representing, both parties hiring attorneys, 

one side self-representing, one side hiring an attorney), the type of dispute process (i.e., 

litigation or mediation), and the setting in which the process occurs (i.e., private versus 

court-connected), which produce satisfied or dissatisfied customers (Couple relationship X 

Agent X Representation X Setting X Dispute Resolution Process). Teasing apart these 
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complex interactions is critical for understanding for whom mediation or litigation is 

appropriate and under what conditions. 

Randomization obscures findings. It is difficult to assess the efficacy of a 

treatment and the role of specific techniques within the treatment, when a random sample 

of couples are treated (Jacobson & Addis, 1993; Shoham-Salomon, 1991). Although they 

are being explored in some detail in psychotherapy research, matching studies have not 

been tried in either couple therapy (Jacobson & Addis, 1993) or in mediation. The basis 

of matching studies is that there is a theoretical reason to hypothesize that one intervention 

is preferred over another by a segment of the client population (Jacobson & Addis, 1993). 

Matching studies can be correlational in which matching variables are used to predict a 

response to treatment (Jacobson & Addis, 1993). Matching studies can also be 

experimental wherein subjects are randomly assigned to either matched or mismatched 

conditions, and the benefit of the matching is directly tested (Jacobson & Addis, 1993). 

Such an experimental design is capable of testing whether assigning couples to a particular 

intervention is successful in obtaining the predicted results (Jacobson & Addis, 1993). It 

is difficult to assess the efficacy of a treatment and the role of specific techniques within 

the treatment, when a random sample of couples are treated (Jacobson & Addis, 1993; 

Shoham-Salomon, 1991). 

There is also clinically-relevant literature regarding matching the therapy 

interventions with relevant patient characteristics. Three treatment dimensions have been 

proposed as matching variables: 
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...(a) personal compatibility, (b) treatment technique, and (c) patient stage of 

change (Beutler, 1983; Prochaska & DiClemente, 1992 cited in Goldfned & 

Wolfe, 1998). Investigators are now attempting to match different interventions 

and different interpersonal stances, or relational styles, with different types of 

clients. This has led in practice to the development of several systems of 

prescriptive psychotherapy, such as Norcross's (1994) prescriptive eclectic 

therapy, Beutler's (1983) systematic eclectic psychotherapy, and the systematic 

treatment selection of Beutler and Clarkin (1990). Norcross and Beutler (1997) 

have suggested for client markers that serve as criteria for matching different styles 

with different clients; (a) patient expectancies, (b) stage of change, (c) patient's 

resistance potential, and (d) patient's personality and coping style. This research 

direction gives promise of increasing the usefulness of findings of group research 

design for clinical practice (Goldfried & Wolfe, 1998, p. 148-9). 

To begin to understand which specific matching variables would be important in 

assigning couples to different models of mediation or to litigation, research could begin by 

assessing the types of couple relationships proposed by Gottman (1993), Fitzpatrick 

(1988), the post divorce types of parenting relationships proposed by Maccoby, et al. 

(1993), and the types of relationships of divorcing couples proposed by JCressel et al., 

(1980) and Ahrons and Rodgers (1987) all noted above. A critical review of the models 

of mediation developed thus far should follow. A researcher could then theorize about 

which client variables might best match the model of mediation. 
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Therapist competence. Therapist competence is generally inferred based on the 

level of experience (Jacobson & Addis, 1993) but rarely is competence actually measured 

(Smith & Sechrest, 1991). A higher level degree or number of years of experience does 

not necessarily ensure competence in applying an intervention (Simon, Sales & Sechrest, 

1992). Several criteria could be combined in order to help increase the likelihood of 

competence: "doctoral trained therapist; therapist with at least 10 years experience, 

therapist specialized in type of problem involved; therapist well-versed in empirical and 

theoretical literature; therapist highly regarded by peers for professional expertise" (Smith 

& Sechrest, 1991, p. 240). Also, adherence to treatment protocols is not synonymous 

with competence (Jacobson & Addis, 1993). Therapists must be competent using all 

treatments in between-model comparisons so that differences found are not confounded 

with differential competence of the therapists (Jacobson & Addis, 1993). Adherence can 

be controlled for by adequate, on-going supervision, which is often lacking. In discussing 

the need for on-going supervision to ensure competence standards. Smith and Sechrest 

(1991) found that researchers are beginning to pay more attention to this important factor. 

One study noted that weaker treatment effects found in their study as compared to another 

study may be due to the fact that therapists in the second study were more closely 

supervised (Elkin, Shea, Watkins, Imber, Sotsky, Collins, Glass, Pilkonis, Leber, 

Docherty, Fiester, Parloff, 1989; Rush, Beck, Kovacs, & HoUon, 1977). And, a 

competent therapist may not provide adequate treatment all the time. Similar problems 

need to be addressed in mediation research. The Arizona Dispute Resolution Association 

has recently developed Rules for Certification of Mediators, which includes a performance 
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portion to the exam (ADRA, 1996). Although not specifically tied to any particular 

model, this set of rules could serve as a basis for development of specific evaluations of 

competence of mediators using different models of mediation in mediation research. 

RCTs can only evaluate existing treatments; they cannot develop new and better 

ones (Jacobson &Christensen, 1996). This criticism is equally true if RCTs were to be 

used in mediation research. There would, however, be a great benefit in knowing if the 

existing mediation interventions were efficacious. 

In summary, RCTs are not a panacea and critics have leveled some very important 

concerns toward those who might advocate the exclusive use RCT designs. Process 

research (i.e., task analysis, aptitude x treatment interaction designs) and matching studies 

are also very important to understanding the dimensions of psychotherapeutic 

interventions. Likewise, these designs will be important in assessing the dimensions of 

mediation interventions. Again, what is most critical in conducting sound research is that 

there is a match between the question being addressed and the research design that is 

adequate for addressing the question. 

Practice Networks 

Practice research networks are developing as a means to address the issues of 

generalizability of treatments across clients, practicing therapists, settings, and the 

feasibility of providing the service and the cost-effectiveness of doing so (Barlow, 1996; 

Borkovec & Castonguay, 1998)). The American Psychiatric Association has developed a 

network of over 1000 practicing clinicians, the Association's Clinical Outcomes Research 
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Network, that have agreed to have their practices monitored for clients seen, interventions 

used, and outcomes obtained so that the use of new drugs and/or psychosocial treatments 

can be evaluated in the settings they are offered as well as by the therapists oSering them 

(American Psychiatric Association, Guidelines Steering Committee and the office of 

Research, 1993; cited in Barlow, 1996; Mclntyre, 1994). The results found for these 

1000 clinicians can then be disseminated more broadly to other practicing clinicians and 

can also be evaluated more empirically in clinical research centers (Barlow, 1996). 

And, in the psychologist community, an innovative state-wide research program 

was begun by The Pennsylvania Psychological Association to condua clinical research in a 

practice setting (Borkovec & Castonguay, 1998). To date, over 200 clinicians are 

participating and the Network has developed a core assessment battery that will be given 

to all clients seen by the practicing clinicians at four points in time; pretherapy, 

midtherapy, post-therapy, and at 6-month follow-up (Borkovec & Castonguay, 1998). 

This structure will provide an enormous amount of information. But, the additional 

benefit is that once this structure is in place, other theory-driven or practitioner-driven 

questions that emerge can be assessed. The core assessment battery will provide data and 

...Correlations between these variables and immediate and long-term outcomes will 

provide initial guidance in the pursuit of cause-and-effect relationships, by ruling 

out some relationships and encouraging the experimental evaluation of others. 

Process research in conjunction with the assessment battery has a potentially 

enormous contribution to make in isolating likely mechanisms of change associated 

with client experiences and behaviors, therapist moment-to-moment interventions. 
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and the therapeutic relationships itself. ... The rigorous integration of qualitative 

and quantitative methods (e.g., task analysis) can provide theoretically driven, 

contextual, and sequential analyses of the process of change taking place (or failing 

to take place) in success and failure cases identified by means of the core 

assessment battery. Although labor-intensive and time-consuming, process 

research can provide support for mechanisms of change assumed to be operating in 

dififerent approaches and can generate further hypotheses about causal factors of 

change. (Borkovec & Castonguay, 1998, p. 140-1). 

Practice networks in mediation could potentially be an enormous asset for the field. 

Because there are few recent nation-wide studies, and none that have ever had 

standardized assessment measures, this information could benefit the field in providing a 

much needed base from which additional studies can be designed. 

Noting the benefits and drawbacks of efficacy, effectiveness, process and matching 

studies and the conclusions that can be appropriately drawn from each design, it is 

important to consider the claims currently being made by mediation researchers against the 

research designs from which the claims are based. "Even the advocates for an approach 

need to be careful about what standards of evidence that they are willing to accept" 

(Hollon, 1996, p. 1026). Nearly all the research base for mediation is comprised of quasi-

effectiveness studies with few controls for alternative explanations. And, to date 

mediation research caimot indicate whether mediation as it is practiced is more effective 

than a non-specific placebo treatment which includes attention of a professional, active 

listening and expectations of gain. At present there is no legislative pressure to designate 
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empirically supported mediation interventions; however, as courts experience further 

budget cuts there may come such a time in the future. Discussions of the appropriateness 

of specific designs for drawing conclusions about models of mediation, and designating 

those empirically supported models before being required to do so by legislative pressure 

would greatly enhance the knowledge base in this discipline. 

Summarv and Conclusion 

In order for mediation research to effectively inform social policy, several 

important steps must be taken. First, a clear definition of divorce mediation must be 

developed. Currently the term describes many different interventions, making scholarly 

discussion and comparisons across studies extremely difficult (Schwebel, et al., 1994). 

For example, in some jurisdictions, if parties do not reach agreement the mediator makes a 

recommendation to the court, while in other jurisdictions the process is confidential 

(Newmark, et al., 1995; Ricci et al., 1991). In some jurisdictions, attorneys are required 

to attend mediation sessions with their clients, while in others attorneys are purposefully 

excluded. Mediators in some jurisdictions are trained professionals with advanced degrees 

while in others mediators are community volunteers with no required skills. The models of 

mediation used, the number of sessions offered and issues to be settled also vary 

considerably jurisdiction-to-jurisdiction (Ricci et al., 1991). 

Second, more appropriate comparison group data needs to be collected in order to 

make reasonable judgements about the effectiveness of mediation versus litigation. Straw 

man comparisons of mediation to full-scale trials, and comparisons of subgroups of 
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mediation clients to a heterogeneous litigation group are inadequate for drawing 

conclusions about either mediation or litigation. Empirically sound studies of lawyer 

negotiations, lawyer and client negotiations, and lawyer, client and mediator negotiations 

need to be conducted to have an adequate understanding of traditional comparison groups 

for mediation research. And, control groups to screen out placebo effects must be 

included in research designs. Clients often feel they have benefited fi-om a novel, 

enthusiastically administered program when the program itself has no inherent value or 

merit (Gutek, 1978; Kidder et al., 1986; Kressel & Pruitt, 1989). And, placebo effects are 

especially likely to contaminate attitudinal measures (i.e., general satisfaction), which 

provides the strongest evidence to date in favor of mediation (Kressel & Pruitt, 1989). 

Third, there are very few studies that explore the effectiveness of mediation for 

ethnic minorities. The research does not address whether or how mediators need to adapt 

the mediation models or mediation process to respond to different racial, ethic, and/or 

socioeconomic groups of clients (Barsky, Este 7 Collins, 1996; Kelly, 1996). A 

comprehensive study of the California Family Court Services indicates that in 1991 

approximately one third of all the mediation clients are from an ethnic minority (Depner et 

al., 1995). Given that many ethnic minority families experience divorce and are mandated 

to attend mediation in many jurisdictions, the research concerning the provision of 

mediation to these families is a pressing need. 

Fourth, Just as psychotherapy researchers are long past the stage of referring to 

psychotherapy as if it were uniform without specifically addressing the particular problem 

being treated or the treatment used (Jacobson & Christensen, 1996), it is time that 
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mediation researchers also move b^ond designing research that assumes mediation were a 

uniform treatment without specifying the intervention used or the particular problem being 

addressed. Various models of divorce mediation must be described and detailed manuals 

developed so that the models can be well understood and replicated in future studies 

(Schwebel et al., 1994). Several models have already been identified in terms of their 

assumptions about what techniques facilitate change. Schwebel et al., (1994) discuss four 

models; the legal model (Coogler, 1978), labor management model (Haynes, 1981), 

therapeutic model (Irving & Benjamin, 1989, 1995; Schwebel & Schwebel, 1985; 

Schwebel, Gately, Milbum & Renner, 1993; Emery et al., 1987), and the communication 

and information model (Black & Joffee, 1978). Emery (1995), Kelly (1983), Haynes 

(1981), Coogler (1978) and Irving and Benjamin (1995) have described in some detail the 

models of mediation used in their studies; however, step-by-step manuals are needed so 

that replication of their work is possible. It is also possible to distill these and other 

models of mediation into a step-by-step manual so that these models can be replicated in 

future studies. Without a clear understanding of the intervention being offered, it is 

impossible to state with conviction that what was assumed to be offered was in fact what 

the client received. 

Fifth, research relying on video- and audio-taped sessions is needed so that the 

content of mediation can be analyzed within and across different mediation models. Even 

such basic research methodology issues such as coding systems must be developed in 

order to analyze the data produced in the sessions. Such systems will need to be sensitive 

enough to record data that is relevant to litigant issues, couple issues, legal representation 
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issues, and legal system issues. For example, well-validated and replicated results have 

been found using several different coding systems produced for moment-to-moment data 

in couple interaction research studies (Weiss & Summers, 1983; Gottman & Krokofi^ 

1989; Krokofi^ Gottman & Haas, 1989). These coding systems could serve as a basis for 

development of coding systems appropriate for moment-to-moment data produced in 

mediation sessions. A group of mediation researchers developed a coding system for 

analyzing mediation sessions (Slaikeu et al., 198S). Unfortunately, this coding system was 

never widely used or replicated in additional studies. It could, however, serve as a bridge 

between the couple interaction coding systems and the development of a new coding 

system for mediation research. 

Sixth, it has been suggested that the different mediation models need to be tested 

with different client groups (Schwebel et al., 1994). By having skilled mediators develop 

competence in one or more of the models, comparisons can then be made of several of the 

models with a representative sample of parties facing representative sets of problems 

(Schwebel et al., 1994). The research design suggested above by Schwebel et al. are 

generally referred to as "horseraces" or comparative trials and this methodology has been 

used extensively in psychotherapy research (Shoham-Salomon & Hannah, 1991). While 

RCTs provide valuable information, particularly if designed to include questions of 

effectiveness (Jacobson & Christensen, 1996), so too do process studies using task 

analysis, aptitude x treatment intervention and matching designs. More importantly, 

however, there needs to be a match between the question the researcher is asking and the 

design capable of answering the question. 
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Seventh, there is also a need to develop and/or evaluate "hybrid" alternative 

dispute resolution processes in family courts (Mitchell, 1998) including arbitration, 

mediation/arbitration (Kelly, 1996; Schlissel, 1992; Spencer & Zammit, 1976), special 

mastering, brief evaluation, collaborative law and unbundled legal service models for 

divorce disputes (Mitchell, 1998; Mosten, 1997). The arbitration model has been 

promoted by the American Academy of Matrimonial Lawyers (Schlissel, 1992). This 

organization has developed a training program and has trained a number of arbitrators to 

handle divorce cases. There are, however, no empirical studies of the arbitrators using 

this program. The mediator/arbitrator model has been used in community mediation and 

has been shown to produce more effective mediator and client behaviors during the 

process (Pniitt, 1995; McGillicuddy, Wehon & Pruitt, 1987). These researchers tested 

three conditions: straight mediation wherein the mediator would not issue any decisions 

following unsuccessful resolution by the clients (mediation only); mediation/arbitration 

where the mediator would issue a legally-binding decision if the clients did not reach 

agreement (med/arb(same)); mediation/arbitration where another mediator would review 

the case and issue a legally-binding decision if the clients were unable to reach an 

agreement (med/arb(dififer)). In med/arb(same), disputants engaged in more problem 

solving, were less hostile and less competitive. Somewhat surprisingly, these 

mediators/arbitrators were also viewed as less forceful and the clients saw themselves as 

more involved in the decisions in this condition. And, mediators in both mediation only 

and med/arb(differ), were less involved than those in mediation/arbitration (same). In 

another study, it was also found that satisfaction rates do not differ between those 
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jurisdictions in California where mediators make recommendations to the court in 

unsuccessful mediation and thus resemble the med/arb(same) model and those mediations 

where the process is confidential which resembles the more traditional mediation process 

(Kelly, 1996; Depner et al., 1995). 

It may be that the methods and practices that determine constructive negotiations 

and effective agreements are the same whether used by lawyers or mediators (Kressel, 

1985). Several researchers caution that there is little evidence that mediation and litigation 

are absolutely distinct approaches (Pearson & Thoeimes, 1989). Research must be 

designed that assesses the qualities that produce sound agreements in each forum, as 

opposed to pitting mediation against litigation without regard for the similarities between 

the dispute resolution methods, the variations within each of the methods, and the widely 

varying personalities, marital relationships and circumstances of the litigants (Kressel, 

1985). An important point that has been made is that mediation research needs to 

"indicate what sorts of behaviors on the part of mediators have what sorts of effects with 

what sorts of client couples in what sorts of contexts" (Irving & Benjamin, 1995, p. 412). 

Broadening this admonition would be even more helpful. The question could become not 

whether mediation is better than traditional litigation with attorn^ advocacy, but which 

mode of intervention is most suitable for which types of disputes, for which clients, and 

for which kinds of desired outcomes (Kressel, 1985; Emery, 1994). 

Proponents of mediation lament that mediation is judged by a different standard 

than litigation (Benjamin & Irving, 1995). Whereas litigation is only expected to produce 

a settlement or a decree, mediation is expected to transform intense marital conflict into 
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cooperative co-parenting, reduce acrimony between parents, increase psychological 

functioning of all parties, and decrease the cost and the time it takes to obtain a divorce. 

The lament has merit—mediation is indeed judged by a different standard. But, it is 

important to understand why this is so. Litigation does not claim do any of the above. It 

claims only to end a legal dispute by producing a settlement or decree, and therefore, that 

is the standard by which it is judged. Mediation, on the other hand, is being judged 

against the goals and outcomes mediation proponents have argued it can accomplish and 

in which mediation advocates have been successful in persuading legislatures to codify in 

state statutes. Mediation is only being held to the standards proponents have set for it and 

can be found in many state statutes or local rules. Unfortunately, these goals may be 

unrealistic. As Roehl & Cook (198S) stated over a decade ago, the mediation field needs 

to be careful about its claims. 
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Research Question Research Design Match 

Question Asked Study Design Basic Requirements 

Does treatment produce therapeutic 
diange? 

Treatment Padage Study Two groups, a treatment 
and either a no-treatment 
group or a wait-list control 
group 

Which treatment is the more or most 
effective for a particular population? 

Comparative Outcome Study Two or more different 
treatments for a given 
problem, applied to at least 
two groups from this 
population 

What patient, family or therapist 
charactenstic(s) is critical for 
treatment to be effective? 

aient and Therapist Variation Study Treatment as applied 
separately to different types 
of cases, therapists, etc. 

What processes occur in treatment 
that affect within-session interactions 
between therapist and client and may 
contribute to treatment outcome? 

Process Study Treatment groups in which 
patient and therapist 
interactions in sessions are 
tape recorded, coded and 
analyzed 

What components are necessary and 
sufficient to facilitate therapeutic 
change? 

Dismantling Treatment Study Two or more treatment 
groups that vary in the 
components of treatment 
provided 

What components or other treatments 
can be added to enhance therapeutic 
change? 

Constructive Treatment Study Two or more treatment 
groups that vary in 
components that are 
provided 

What changes can be made in a 
specific treatment to increase its 
eRiectiveness? 

Parametric Study Two or more treatment 
groups that differ in one or 
more aspects of a particular 
treatment 

Note: Adapted from Kazdin. 1994. p. 21. 
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