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ABSTRACT 

It is common in our everyday social and political life to justify such treatments as 

punishment, income, prizes, grades, or jobs by appealing to what people deserve. We 

claim that criminals deserve to go to prison for their wrongdoing, and that the amount of 

punishment which is appropriate has to do with how much they deserve. And we feel, 

even as children, the injustice of punishment, which is undeserved. Employees engage in 

bitter strikes not just because they want more income, but because they strongly believe 

they deserve more. Yet despite the importance of these claims in our everyday lives, 

philosophers have given the concept of desert scant attention compared with other moral 

concepts. Consequently, our understanding of the structure and justification of desert is 

vague. 

In this thesis, I develop a conceptual theory of the logical structure of desert claims, 

arguing that the essence of desert is both evaluative and expressive. I argue that every 

desert claim implies three claims: a facmal description of the agent, an evaluation of the 

agent's characteristics or behavior, and a claim as to what treatment of the agent would 

effectively express the evaluation. For example, to say Smith deserves a prison sentence 

for robbing the bank is to say Smith robbed the bank, robbing the bank is worthy of our 

strong disapproval, and sending Smith to prison is an effective way to express this 

disapproval. Understanding desert claims this way allows a richer understanding of the 



justification for these claims, and of the relationship between desert and other moral 

concepts, such as entitlement. 
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1. DESERT TERRAIN: A GUIDE FOR THE TRAVELER 

1.1 Why We Need A Theory of Desert 

An idea familiar to most people's everyday attitudes about the way the world ought 

to be, or the way society ought to run is that of deserving something. My 5-year old 

niece, Chloe, has ahready learned the indignity of undeserved punishment. She always 

hates it when her babysitter makes her stand in the comer, but feels a special indignance 

if she did nothing bad to the other children to deserve this. But childhood punishment is 

only the beginning. She is likely many times in her life to judge the propriety or fairness 

of what she receives - whether it be punishment, money, grades, prizes, jobs, recognition, 

kind or harsh treatment - in terms of what she deserves. In this, she is like most of the 

population. People feel strong resentment when they lose a job, or an award, to someone 

less deserving, or if they earn a far lower wage than their labors merit. Furthermore, they 

feel proud of victories or awards, only if they also know the honor is deserved. 

Given the centrality of judgments about desert in our everyday moral life, it is 

striking how rarely philosophers have seriously discussed them, even though our 

understanding of them remains vague and superficial. This dearth of philosophical 

attention to desert has not gone unnoticed. Samuel Scheffler attributes the political 

difficulties faced by liberals, throughout the 80's, at the hands of conservatives largely to 

a liberal lack of commitment to the closely related ideas of individual responsibility and 
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desert. He argues that conservatives saw individual responsibility under attack in liberal 

programs which assigned benefits and burdens on the basis of considerations other than 

individual desert. Moreover, since no prominent philosophical theories of liberalism 

assign a significant role to desert, Scheffler fears philosophers defending liberalism are 

unlikely to rescue liberal politics firom the charge that it cannot be reconciled with 

ordinary notions of responsibility. Instead, philosophical liberalism seems open to the 

same charge.' 

Even where theorists have considered desert, they usually take the meaning of the 

term for granted. For example, one of the major theories of punishment, retributivism, 

takes desert as a necessary and sometimes a sufficient condition for justified punishment. 

However, these theorists usually appeal to the concept of desert in addressing the 

question of how punishment can be justified. They often neglect the related (but not 

identical) question of what, in the first place, it would mean to deserve punishment and 

what the nature of this claim really is. 

The concept of desert is taken even less seriously, with some notable exceptions, by 

theorists of distributive justice grappling with the question of how to distribute benefits or 

resources in a just society. Most theorists of distributive justice either ignore or explicitly 

' Samuel Scheffler, "Responsibility, Reactive Attitudes, and Liberalism in 
Philosophy and Politics," Philosophy and Public Affairs, Fall 1992, Vol. 21, No. 4, pps. 
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reject the role of desert in just distributions. Those who do discuss desert have generally 

tried to defend certain distributive mechanisms, such as the market, on the grounds that 

they are more consistent with intuitions about desert than critics have suspected. 

Although these theorists do take the idea of desert seriously, it is still rare to see them 

attempting a full explication of what exactly it means to say someone deserves some 

particular income or share of the resources.^ 

Despite the picture painted by contemporary philosophical literature, the frequency 

and strength of claims about what we deserve in our institutions, workplaces, and private 

lives suggests they should appear as important components of theories of distributive 

justice, punishment, and broader moral theory. That they do not suggests either that those 

theories are inadequate, that our everyday usages of desert are morally suspect, or that 

what is legitimate in our everyday claims and intuitions about desert does figure, despite 

appearances, in existing theories, but under a different guise than the language of desert. 

Which of these explanations is accurate, I think, cannot be determined without a better 

understanding than we currently have of the nature of desert claims. We need, in short, a 

theory of desert. To provide one is the project of this thesis. My aim is to provide a 

300-301. 
' E.xceptions to this w^ould include David Miller, Jonathan Riley, and Julian Lament. 
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general, conceptual theory of desert. In this chapter, I explain what is meant by a general, 

conceptual theory and propose a number of conditions of adequacy for any such theory. 

1.2 A General Conceptual Theory of Desert 

What would a general theory of desert be like? A general theory of desert would tell 

us whether there is anything interesting or significant that all desert claims have in 

common. Is there anything that unifies the whole variety of claims about deserving we 

tend to make in our institutions and everyday life, in virtue of which they are all claims of 

desert? If there is any unifying core to the concept of desert, the theory should identify it. 

The theory is conceptual, in that it seeks to identify what is common in our usage of 

the concept "desert," in a whole range of everyday and philosophical contexts. This 

theory does not attempt to justify desert as a normative principle, or to provide 

justifications for any particular desert claims. To justify a particular desert claim (or class 

of desert claims) is not to answer the question, "What is it to deserve something?", but 

rather to answer a question such as, "What in particular do doctors deserve for their 

practice of medicine?", or "Why do murderers deserve life in prison?". A theory of 

desert that is both general and conceptual will not answer such particular questions, but it 

will enlighten us about how we would best go about answering them. 

The trouble with a theory which addresses itself to all desert claims is that desert 

claims arise in such a wide variety of contexts, they urge such diverse treatments, and are 

based on such different kinds of characteristics or actions that it seems doubtful one 
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theory can capture the essence of all these claims. Consider some examples George Sher 

provides to illustrate the diverse spectrum of contexts where it is perfectly natural to 

employ the notion of desert: 

Walters deserves the job; he's the best-qualified applicant. Jones deserves his 

success; he's worked hard for it. Jackson deserves more than minimum wage; 

his job is important and he does it well. Anderson deserves his twenty-year 

sentence; he plaxmed the murder. Benson deserves some good luck; he's a fine 

person. Cleveland deserves better publicity; it's an interesting city.^ 

To these we might add: 

Aboriginals deser\'e compensation in the form of land rights and redistributive 

measures; they have suffered terrible injustices. Fire-fighters deserve higher 

pay; their jobs are dangerous. Melissa deserves the love of her many fnends; 

she is a caring and delightful person. Herby deserves good weather on his 

vacation; he's worked long and hard for it. Perkins deserves the gold; he's the 

best swimmer in the games. Ellen deserves more happiness; she's a responsible 

and virtuous person. Leroy deserves a reward; he joined the shoot-out and 

saved the sheriff. 

^ George Sher, Desert (Princeton, NJ: Princeton University Press, 1987),p. 6. 
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It is tempting to wonder whether all these claims share anything of interest. They 

differ in the sorts of subjects said to be deserving: individual people, groups of people, 

objects, ideas, or complicated collective entities such as a whole city. The sorts of things 

or treatments subjects are said to deserve vary: positive things (love or a pay rise), 

negative things (a prison sentence), objects (a gold medal) or experiences (happiness), 

treatments delved out by official institutions (a medal, a prison sentence) or by individual 

people (love), or cosmic events which no humans can produce or control (good weather, 

or luck). The bases or explanations for the desert also vary in important respects. They 

can be actions (working hard, or saving the sheriff) or characteristics (being caring, the 

best swimmer, the most-qualified). They are sometimes clearly the result of intentional 

action (working hard, planning the murder). Sometimes, however, whether the deserving 

person intends to bring about the fact in virtue of which they deserve special treatment 

seems irrelevant to desert (having a dangerous job, being a well-argued paper, being an 

interesting person, having suffered injustice or deprivation). 

In the light of this frightening diversity, one may question the wisdom of seeking any 

account general enough to apply to all desert claims. In Social Justice, David Miller 

confines his remarks to 'good desert,' because of his belief that "those who have treated 

deserved benefit and harm together have often arrived at a distorted understanding of the 
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former due to excessive concentration on the problems raised by the latter."* In Desert, 

George Sher remarks that "a systematic examination of desert claims" raises the 

"disturbing possibility that there may be no single notion of desert."' In "Justice and 

Personal Desert," Joel Feinberg limits his inquiry to "personal desert of other-personal 

bestowals," thereby excluding claims which construe other things as deserving, such as 

art objects or problems, as well as those which construe natural events as deserts, as in 

"The villain crushed in the landslide got what he deserved."^ Having narrowed his topic, 

Feinberg still finds it impossible "to list the necessary and sufficient conditions for 

personal desert in the abstract, for the bases of desert vary with the mode of deserved 

treatment."' 

These comments suggest we should be cautious in building a general theory of 

desert. Caution requires we be open to features that may apply to some, but not all desert 

claims. Many such feamres may be significant and important, but not characteristic of all 

desert claims. There is no reason why we should expect or require that all the interesting 

features of desert be exemplified in all desert claims. For example, the important 

question of whether, or to what extent, desert claims must be based on firee or 

* David Miller, Social Justice (New York: Oxford University Press, 1976), p. 87. 
' Sher, op.ct., p. 6. 
^ Joel Feinberg, "Justice and Personal Desert," in Doing and Deserving (Princeton, 

NJ: Princton University Press, 1970), p. 55. 



autonomous action obviously will not arise when an object rather than an agent is said to 

be deserving. Yet neither should we hastily conclude from the variety exemplified in the 

full range of desert claims that there is nothing interesting these claims have in common, 

in virme of which they are all claims of desert. If there are features which all these 

claims share (which are not shared by other moral concepts), that suggests there is 

something important about the nature of desert which might be missed if we restrict our 

inquiry to personal desert, good desert, bad desert, or desert of other-personal bestowals. 

Thus, my strategy will be to force a focus on the whole range of cases in which we use 

the terminology of desert, attempting to identify the fixed characteristics, those 

characteristics - if any - they all share. Interesting features characteristic of some but not 

all desert claims must wait for separate treatment. Furthermore, for as long as possible, I 

will operate according to a presumption that our everyday usages of the terminology of 

desert indicate a distinctive, coherent, and consistent concept. Thus, I will discard 

peculiar everyday usages of desert as incoherent, or divide our everyday usages of the 

concept of desert into fundamentally diflferent categories, only with very good reason.^ 

' Ibid., p. 61. 
^ I elaborate on this methodology in a later chapter. See my Section 5.1. 
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I will be content, as Feinberg describes himself, to point out "a few important generic 

properties of desert, which do not vary from context to context."' I do not claim that the 

components of desert I propose are sufficient for desert, but I hope to show they (or 

something closely akin to them) are necessary for legitimate claims of desert. This would 

suggest there is an interesting unified structiure to these claims, which has the potential to 

shed much light on previously misunderstood or poorly understood moral practices in 

which claims of desert figure. This will also undercut the suspicion that desert is a diffuse 

concept, not susceptible to any univocal zinalysis. Such suspicions threaten to portray 

desert as merely a muddled or confused label for a number of disjoint issues. This view 

of desert is unfortunate in so far as it tempts theorists to dismiss too readily the many 

arguments which appeal to desert. 

1.3 Conditions of Adequacy 

Before exploring the work of others and developing my own account, let me identify 

a number of pu/zies or questions about desert, most of which strike me as partially or 

wholly unanswered in the existing literature: 

i. The versatility of desert 

ii. The agent-description puzzle 

iii. The nature of persons and of moral appraisal 

' Feinberg, op.c/., p. 61. 
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iv. The fittingness puzzle 

V. The distinction between desert and entitlement 

vi. The relationship between desert and institutional structures 

vii. The normativity of desert 

viii.The relationship of desert to other moral concepts, normative theory, and 

metaethical views 

ix. The backward-lookingness of desert 

I have developed my account with these questions in mind, and regard it as a 

condition of adequacy that any general theory of desert be able to answer them. This list 

is not comprehensive, but for me it has served as a useful guide for demonstrating that 

there are gaps in the existing literature which show how little we understand this concept, 

and also for showing that the account I develop is promising in its ability to fill in some 

of these gaps. 

Take another look at the diverse list of desert claims above. I have already 

mentioned the many respects in which these claims differ. The first condition of 

adequacy is simply that the theory be compatible with the versatility of desert. That is, 

the theory must say what these claims share without undermining the rich versatility of 

the concept. Moreover, since this versatility is a striking feature of desert claims, the 

theory should provide an explanation for it. That is, once the theory is in place, the 
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versatility of desert should not be stirprising; it should seem a natural consequence of the 

way in which the theory describes the nature of desert. 

Many of the remaining puzzles and questions can be more easily explained if I first 

provide some background about existing literature on desert. Joel Feinberg enabled the 

subject of desert to be discussed with much greater clarity when he introduced a 

"schema" describing the structure and elements of desert claims. According to Feinberg, 

all desert claims including those on the above list share a common structure, which can be 

represented by a three-place schema of the form: "S deserves T in virtue of 6"-where S 

is the deserving subject (a person for Feinberg, but the account I will give extends to 

desert claims about objects as well), T is a mode of treatment (such as a grade, a pay 

increase, a prison sentence, or a spanking), and b, the desert basis, is a characteristic, 

action, or fact about S in virtue of which S deserves the treatment specified in T.'° The 

desert basis specifies the conditions which make a person worthy of a certain treatment. 

According to Feinberg, "judgments of desert carry with them a commitment to the giving 

Joel Feinberg, "Justice and Personal Desert," Doing and Deserving (Princeton, 
NJ; Princeton University Press, 1970), 58, 60; original appeared in Nomos VI: Justice, 
ed. C.J. Friedrich and J. W. Chapman (NY: Atherton Press, 1963), 69-97. Since 
Feinberg's analysis of desert is limited to "personal desert of other personal bestowals," 
the subject in Feinberg's schema is always an agent, or person. John Kleinig, however, 
employs the schema without this constraint, allowing that subjects of desert be persons or 
things. See John Kleinig's Punishment and Desert (The Hague: Martinus Nijhoff, 
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of reasons."" The desert basis gives a reason for the recommended treatment, though not 

always a conclusive reason, since other moral considerations such as need or utility might 

override a legitimate desert claim.'" 

The second puzzle concerns the relationship between deserving agents and the 

grounds for their desert. Feinberg's analysis requires that the grounds or bases for desert 

be facts, features, or actions of the deserving subject. In this sense, we can think of the 

desert basis as describing the deserving subject in some way; the feature or action 

specified in the desert basis is a partial description of the agent. It makes no sense to say 

that Smith deserves to be suspended because Jones cheated, unless Smith is somehow 

responsible for Jones' cheating (for example, perhaps Jones cheated only because he was 

coerced by Smith). We cannot say that Smith deserves to be suspended, absent some 

feature or action of Smith, which provides a reason to suspend him. 

But does the concept of desert itself impose any other constraints on the relationship 

between desert bases and deserving individuals? A theory of desert should tell us 

whether, or when, the concept of desert constrains the sort of descriptions which might 

1973), ch. 3. The core analysis I offer is meant to capture the structure of desert claims, 
whether their subjects are persons or other objects. 

" Feinberg, op. cit., 58. 
Ibid, 60. 
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serve as legitimate grounds for desert. I shall refer to this puzzle as the agent-description 

puzde. 

Feinberg notes, for a subject to be deserving it is necessary, but not sufBcient, that 

the desert be based on a fact about the subject. For instance, need does not seem to be an 

appropriate desert basis for reward, nor ignorance a desert basis for punishment, yet need 

and ignorance are both facts about the subject.'^ Other theorists have questioned whether 

individuals can deserve rewards or punishments or other modes of treatment on the basis 

of facts about themselves over which they have no control. For example, in A Theory of 

Justice, Rawls denies that the naturally talented or lucky can deserve their superior talents 

or circumstances, since they cannot "take credit" for them.''* David Miller urges a 

skeptical conclusion about whether the grounds for personal desert must be voluntary, 

arguing that our common intuitions about judgments of desert are inconsistent, providing 

evidence both for desert claims based on involuntary features of agents, and for the idea 

that desert should be based on voluntary actions or voluntarily acquired characteristics. 

For example, I caimot deserve a reward for apprehending a wanted man by accident (the 

floor collapses and I fall on top of him), though I may be entitled to one. I may, however. 

Ibid. See also David Miller's chapters on Desert and Need in Social Justice (NY: 
OUP, 1976). 

John Rawls, A Theory of Justice (Oxford: OUP, 1971), 15, 75-6, 104, 310-15. I 
discuss this argument at length in a later chapter. 
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deserve a reward for actions which are not fiiUy voluntary, say in a case where I am 

blackmailed into hunting down a dangerous criminal.'^ 

The query posed by the agent-description puzzle is whether the descriptions of 

agents which might ground desert must be constrained, either to ensure that these groimds 

are voluntary or to distinguish desert bases firom other inappropriate bases. 

The third question is very much related to the second. It is characteristic of desert 

claims that, although they typically identify some specific trait or behavior of a person as 

the basis of desert, the desert claim is a claim about the person. For example, although I 

identify Susan's cheerfulness as the characteristic in virtue of which she deserves to be 

named Employee of the Month, notice that the claim is fundamentally about Susan, as a 

person. It is Susan, the whole person, who deserves the award. A theory of desert 

should tell us whether this feature presupposes any significant views about the nature of 

persons or the nature of moral appraisal of persons. The second and third puzzles, 

though important to a full understanding of our desert practices, are not addressed in this 

thesis. 

Feinberg's schema provides a formal structure which is, 1 believe, applicable to 

desert claims generally. However, it cannot be viewed as a definition or theory of desert, 

" David Miller, op. cit., 97. These are two of many examples Miller presents to 
expose the inconsistency in our common use of desert, regarding whether this concept 
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since the schema itself employs "deserves." Hence, we are still left wondering what this 

term means. Feinberg makes the intuitively plausible suggestion that "deserves" 

connotes a kind of propriety, fittingness or appropriateness: "To say that a person 

deserves something is to say that there is a certain sort of propriety in his having it."'® 

The problem is that "fittingness" functions as an intuitive metaphor for the notion of 

desert, and the metaphor's meaning in the context of desert claims may prove to be as 

difficult to explicate as the meaning of the concept itself. 

The fourth puzzle concerns this element of fittingness in a desert claim. More 

particularly, the fittingness puzzle concerns the way in which claims of deserved 

treatment are supported with reasons. Desert bases serve this function; they offer the 

explanation or reason for the proposed treatment. Notice, however, that a complete 

justification for deserved treatment must offer more than a desert basis as reason in 

support of treating the agent as it is claimed she deserves. In the Smith case, when asked, 

"Why does Smith deserve to be suspended?," one will need to explain not only that Smith 

cheated on the exam, but will also need to convince us that suspending Smith is an 

appropriate response to his cheating, while, say, taking him to lunch is not. To say that 

Smith deserves suspension is to say that it is fitting for Smith to be suspended. The basis 

imposes a requirement of voluntariness on desert bases. 
Feinberg, op. cit.. 56, 82. 
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of desert provides a supporting reason for the specified treatment only if that treatment is 

a fitting, appropriate, or proper response to the feature or action of the agent identified in 

the desert basis. A theory of desert should tell us more about the relationship between the 

treatment recommended by an assertion of desert, and the ground or basis which 

identifies the reason for that treatment. Ideally, the theory should tell us what makes a 

particular treatment of someone a fitting or appropriate reaction to what a person has 

done. I shall refer to this as the fittingness puzzle. 

Feinberg demonstrated convincingly that desert and entitlement are distinct. Any 

general theory must be consistent with, and able to make sense of, the distinction 

between desert and entitlement. Feinberg illustrated this distinction by showing that 

sometimes the person who is entitled to some treatment is not the person who is 

deserving of it. For example, the candidate who wins the most electoral votes is entitled 

to become the President of the United States, but the candidate who deserves this office is 

the one who has the best program for the country and the ability to carry it out. Similarly, 

the runner who crosses the finish line first is entitled to the first place prize, but the runner 

who deserves the prize is the one who is in fact the fastest. The fastest runner will not 

cross the finish line first if she tums up lame, or collides with another nmner who falls 
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abruptly into her lane. These examples show that any theory of desert will be inadequate 

if it carmot accommodate this distinction.'^ 

However, the theory must do more than merely accommodate this distinction. The 

theory needs to explain why these notions are distinct, and what their relationship is. 

Feinberg attempts to do so by claiming that entitlement conditions are mle-govemed and 

public, while desert is "logically prior" to public institutions and their rules. This 

suggests there is desert, on the one hand, which is always preinstitutionai, and entitlement 

on the other, which is institutional. However, this claim is vague. What exactly does it 

mean to say desert is "logically prior" to institutions? And what exactly does this 

suggest about the relationship between desert and entitlement? 

The idea that at least some deserving is preinstimtional is often relied upon as a 

consideration for evaluating or criticizing instimtions. Preinstimtional desert claims are 

thought to provide normative constraints for structuring institutions. For example, one 

may offer the claim that people deserve the product of their labor as reason to reject 

institutional structures which prevent people from receiving the full value of their 

contributions. Or citizens may object that a criminal punishment system is unjust, if its 

punishments are too often more or less severe than criminals deserve. In arguments like 

this, normative evaluations of institutions are thought to derive from compelling desert 

" Ibid., 56. 
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claims, which themselves do not depend on the institutional structures for their normative 

force. Some theorists, however, have argued that all valid desert claims are institutional 

in some sense.We need to know exactly what the relationships are between 

entitlement, desert, and institutional structures, in order to judge the merits of these 

various claims. I regard it as a condition of adequacy that the theory not only take a 

position on this issue, but also must show exactly what it means to say desert is 

preinstitutional. This, then, is the sixth criterion: the theory must make clear the 

relationship between desert and institutional structures. 

It should also reveal the source of normativity in desert claims. What would count 

as an adequate justification of desert? Why do we think such claims have any moral 

force? What sort of reason do they give us for acting on them? Presumably, the answers 

to these questions of justification will also clarify the source of disagreements about 

particular desert claims, which might facilitate resolutions to these disputes. 

A fiilly adequate theory of desert would also address the relationship of desert claims 

to a whole range of other moral concepts (such as rights, needs, justice, autonomy, 

responsibility, equality, or fairness), and would tell us how desert fits in with broader 

David Cummiskey, "Desert and Entitlement: A Rawlsian Consequentialist 
Account," vol. 47 (Jan. 1987), 15-19. Many have also interpreted Rawls' 
discussion of desert in A Theory of Justice as implying that there is no preinstitutional 
desert. See for example George Sher, op. cit., 22. 
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normative theories such as utilitarianism, deontology, or virtue theory, as well as a 

variety of metaethical positions. 

Finally, one feature of our ordinary usage of desert is that we do not describe people 

as deserving of compensation for work they have not done, or of punishment for 

wrongdoing they have not yet committed. This suggests desert claims are backward-

looking; in this sense they are usually distinguished from consequentialist claims. Desert 

looks to the present for characteristics one already has, or to the past, for actions one has 

already performed, whereas utility looks to the future for the good that will come from 

some action. A theory of desert should make clear whether, and why, desert must be 

based on the past, and should explore what the backward-lookingness of desert tells us 

about the nature of desert. 

This array of tasks is surely not exhaustive, but already it is overwhelming. What is 

particularly difficult about these tasks is that the answers to one set of questions impinge 

on others, so that one cannot start with one question and work systematically to the next. 

Of course, that is all finite minds can do, so we must expect to retum again and again to 

modify earlier work in light of answers to later questions. The result of this inquiry is a 

partial theory of desert which addresses some but not by any stretch all of the questions 

raised above. I have intentionally set aside the second and third questions, knowing that 

when they are finally addressed, the theory offered here may require significant 

modification. For questions seven and eight, 1 have made some suggestions but have not 
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taken a solid position, or have not given what would count as an answer to the question. 

Regarding question backward-Iookingness, I reject one argument that desert is not 

backward-looking, but remain open as to whether or how backward-Iookingness should 

be incorporated in a theory of desert. As a consequence, the theory I offer in this work is 

not only partial, but tentative. On this basis, I believe and will try to demonstrate that the 

theory does take us some steps on a journey which will prove fruitful in understanding 

the idea we utilize when we express, argue from, or act on judgments of desert. 

1.4 Outline of Chapters 

My aim is to develop one theory of the general nature of desert, which 1 will call an 

"expressive theory of desert," and show that, in terms of these conditions of adequacy and 

other advantages, the theory offers promising advances over other contemporary work on 

desert. 1 begin in Chapter Two with a discussion of the important elements of Feinberg's 

discussion in "Justice and Personal Desert," which of all the contemporary work on 

desert, has influenced my account most. 1 place David Miller's general remarks on desert 

in SocialJustice, and Market, State and Community, in the same category as Feinberg's. 

I also discuss some views in a forthcoming work by Miller. I regard the views of these 

two theorists as precursors to my own, though they will no doubt disagree with me on 

some points. The insight of Feinberg and Miller is that deserved treatments are 

expressive of responsive attitudes, but they fail to see the importance of an evaluation, 

implicit in each desert claim, of the agent's characteristics or actions. In Chapter Three, 
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the central chapter of the thesis, I present a tri-part "expressive theory of desert," 

according to which expression of value is the essence of desert. I argue that the 

evaluative and expressive elements of desert claims explain the sense in which desert 

claims are prior to institutions. They also provide a solution to the fittingness puzzle, 

showing, for example, why one deserves to be suspended, rather than applauded, for 

cheating on an exam. In Chapter Four, I turn to the commonly accepted but rarely argued 

for claim that desert is backward-looking. Unfortunately, the expressive account 

developed in Chapter Three is largely silent on the issue of backward-lookingness. My 

main purpose in Chapter Four is to consider and reject a recent argimient by Fred 

Feldman that challenges the backward-lookingness of desert. I do briefly explore what 

the expressive account might say about backward-lookingness, but there are important 

questions here left open. In Chapter Five, I consider two classes of alleged 

counterexamples to the expressive theory: need-based and compensation-based desert 

claims. David Miller has argued that neither of these kinds of claims can coherently be 

claims of desert. Yet his analysis is unable to account for the naturalness with which 

claims based on need and compensation are expressed in everyday language in terms of 

desert. Although Miller is technically right that need and compensation are not 

appropriate desert bases, I think his dismissal of these claims of desert leads him to miss 

an important fimction of the language of desert in these cases. I give a different analysis 

of what is going on in these cases, that takes seriously our tendency to express them in 
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the langxiage of desert. A pleasing result in Chapter Five is that the expressive theory can 

clarify the initial puzzling relationship between desert and considerations of need and 

compensation. The core of my argument is that failing to compensate people for 

undeserved losses, or failing to provide people with fundamental needs, often expresses 

evaluations of agents which are unwarranted. In Chapter Six, I turn to show that the 

expressive theory compares favorably with a different view of desert discussed most 

thoroughly in the literature on punishment, but also sometimes discussed in the context of 

distributing income for labor: an equilibrium theory of desert. I discuss specific versions 

of it proposed by W. Sadurski and H. Morris, arguing the fatal flaws in the equilibrium 

theory of punishment are largely due to flaws in its implicit conception of desert. 

These chapters constitute what I think is a good first stab at defending a general 

theory of desert, which identifies expression of value as the central nature of desert. The 

arguments I have given suggest to me the theory is plausible, and has a number of 

strengths. However, there are some objections, which I remain uncertain about. The 

most difficult objection faced by the theory is that if the point of desert is to express 

evaluations, it is hard to see why people should be imprisoned, paid, honored, or defamed 

for their actions, rather than merely told that their actions are good or bad. My 

conclusion is that the expressive theory explains so much of our ordinary desert practice 

that no general theory of desert can do without the three components I propose in Chapter 

3. These might be viewed as necessary conditions. However, we may need to add 



31 

additional components, or modify the three I have proposed somewhat, in order to fully 

address the objections and remaining puzzles. 
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2. FEDVBERG AND MILLER: THE SEEDS OF AN EXPRESSIVE 

THEORY 

2.1 Summary of Feinberg's and Miller's Contributions 

Feinberg's analysis in "Justice and Personal Desert," has become something of an 

official starting place for theorists of desert. Feinberg is most often cited for his schema 

giving the structure and elements of a desert claim. He is also known for distinguishing 

desert from entitlement, claiming desert is logically prior to institutions, practices, or 

rules." Less frequently cited are his discussion of the relationship between desert and 

utility and his account of the ultimate bases of desert - natural responsive attitudes which 

deserved treatments are the means to express. David Miller's account of desert in Social 

Justice is similar in many important respects to Feinberg's, such as the distinction 

between desert and entitlement, and Miller's references to the role of "appraising 

attitudes" in making judgments of desert intelligible. In addition, in a forthcoming work. 

Miller further develops the sense in which desert is prior to entitlement. In this chapter, I 

have two aims. First, I want to highlight the elements of these theories, which hold the 

key to a better understanding of desert. However, some of the key insights for clarifying 

desert, diough in need of further development, have received hardly any attention in the 



literature since these works first appeared in 1963 (Feinberg) and 1976 (Miller). Thus, I 

also want to show how these discussions are inadequate on their own for a full 

understanding of desert. The theory I introduce in Chapter 3 is inspired in many ways by 

the work of Feinberg and Miller, but the framework I develop allows a number of 

distinctions and issues to become more clear than they have been so far. 

2.2 Feinberg's Schema 

Feinberg and Miller are engaged in a conceptual analysis of personal desert (for 

persons, of treatment by persons) which describes what is generally meant by that notion, 

and explains to some extent its relationship to other moral notions, such as rights and 

utility. Neither author intends his theory to apply (at least not directly) to claims about 

what animals or objects deserve.'" 

As pointed out in Chapter One, Feinberg represents the structure and elements of a 

desert claim in the form of a schema such as "S deserves T in virtue of where S is a 

person, T a mode of treatment (such as a grade in a college course, a prison sentence, a 

pay increase, or a scholarship), and 6 is a characteristic, action, or fact about S in virtue of 

" Feinberg, "Justice and Personal Desert," 56. 
•° David Miller, "Ch. 7: The Concept of Desert," in Essays on Social Justice (Oxford: 

OUP, forthcoming in 1998). Miller, in particular, regards desert claims with objects or 
animals as their subjects as one of a number of cases of "sham" desert. A claim qualifies 
as sham desert if the word "desert" can be replaced by the word "ought" or "should" with 
no loss of meaning. 
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which ^deserves the treatment specified in T. For example, the quality of performance 

demonstrated on the mid-term and final exam is the basis of the grade S deserves in the 

class; armed robbery is the basis for a prison sentence; exceptional talent in basketball is 

the basis for deserving an athletic scholarship. The desert basis specifies the conditions 

which make a person worthy of certain treatment, and thereby give a prima facie reason 

for treating the person in that way. The reason given by the desert claim is prima facie, 

because two desert claims may conflict, or desert may be outweighed by other 

considerations."' Furthermore, the concept of desert captured by Feinberg's schema 

requires that the basis of desert be a feature of the deserving agent: 

If a student deserves a particular grade in a course, for example, his desert must 

be in virtue of some fact about him - his earlier performances, say, or his 

present abilities. Perhaps his teacher ought to give him that grade to prevent his 

neurotic mother's heart from breaking; but this fact, though it may be a reason 

for the teacher's action, cannot be the basis of the student's desert." 

Feinberg's example illustrates both that desert must be based on features of the 

deserving agent and that desert bases give only prima facie reasons for acting. The grade 

the student deserves is based on his abilities or performance; however, his neurotic 

Feinberg, op.ct., p. 58. 
"Ibid., p. 59. 



mother's need may provide a competing (perhaps even a stronger) reason for giving the 

student an (undeserved) grade. 

This is an important point about the concept of desert and its place in broader moral 

theory, since it emphasizes that the concept of'deserves' analyzed here should not be 

used, as the natural language word 'deserves' often is used, as a synonym for 'ought' or 

'should.' Nor should 'desert' and 'justice' be used as synonyms. A large part of 

Feinberg's article is devoted to distinguishing the conditions for deserving from the 

conditions for entitlement; Miller's book Social Justice is devoted to distinguishing 

needs, rights, and desert as separate components of justice. Both of these authors 

recognize loose or broad usages of'desert' for any claim about justice or all-things-

considered normative claims. However, they see important clarity gained in moral 

theorizing by distinguishing these wider senses from a more central core sense of desert, 

with a character distinct from other types of moral claims. This latter concept is the 

primary subject of this thesis; however, the relationship of this more narrow usage of the 

claim to the broader senses will also be discussed." 

In his forthcoming work, Miller disagrees with Feinberg regarding the ultimate bases 

for desert. For Feinberg, the basis of desert can be a fact about, a characteristic of, or an 

action performed by the deserving agent. Miller, however, distinguishes primary from 
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secondary desert claims, where secondary desert claims depend on, or are derived from, 

primary desert claims. For Miller, only actions or performances (as opposed to 

characteristics, skills or talents) can be the bases of primary desert claims. When we base 

desert claims on someone's characteristics, such as in "The fastest runner deserves the 

prize," or "The best dancer deserves the arts scholarship," Miller believes we thereby 

anticipate that the rurmer will wdn the race, or the dancer will perform best. In Miller's 

view, these latter claims are the primary desert claims, from which the others are 

derived." The matter does not seem so straightforward to me. It is true we would not 

value skills and talents were these never displayed or performed. But we do claim the 

fastest runner deserved to win or the best dancer deserved the scholarship, even when 

they did not perform best on the day, so long as their failure was due to bad luck. This 

suggests, contrary to Miller, that we do sometimes care about the characteristics 

themselves, and the actions of running a race or performing a dance serve as a way to tell 

us which athletes indeed possess the most talent. From the fact that we do not value 

talents which are never performed, we cannot conclude that the performance of the talent, 

rather than the talent itself, is what we basically value. In any event, I believe a 

resolution to this puzzle (one part of the agent-description puzzle raised in the last 

See especially Sections 2.3 and 3.5. 
Miller, forthcoming. 
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chapter) would be complex enough to require several chapters in itself, so for now I will 

include either characteristics or actions as the bases of desert, leaving it open whether one 

of these is more fundamental. 

2.3 Distinction bet^veen Desert and Entitlement 

Perhaps Feinberg's most significant contribution to our understanding of desert is his 

demonstration that desert and entitlement are logically distinct. Feinberg accomplishes 

this by way of two oft-quoted examples, the presidential candidate and the footrace. 

... a person qualifies for the presidency of the United States by wirming a 

majority of the electoral votes, or for furst place in the hundred-yard dash by 

crossing the finish line before his competitors. Anyone who qualifies in this 

strong sense can claim the office or the prize as his righf, according to the rules 

he is entitled to it.'^ 

Entitlement, according to Feinberg, is rule-governed: the conditions for entitlement 

are fully specified by institutional or conventional rules which are authoritative and 

public.-® One becomes entitled to something by satisfying the sufficient conditions for it, 

as specified by conventional or instimtional rules governing the giving of the office, 

prize, or other mode of treatment. These might be termed "entitlement conditions." But 

Feinberg, op.ct., p. 57. 
Ibid: p. 57-8. 
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now notice that "it is often plausible and always intelligible to say that the man in fact 

elected president did not deserve to be:" 

. . .  T h u s  t o  b e  " t r u l y  q u a l i f i e d "  f o r  t h e  p r e s i d e n c y ,  a  p e r s o n  m u s t  b e  i n t e l l i g e n t ,  

honest, and fair-minded; he (or she) must have a program which is really good 

for the country and the tact and guile to make it effective. 

Similarly in the case of the footrace, the competitor who in fact crosses the finish line 

first, thereby becoming entitled to the prize, may not be the one who most deserves it, as 

when the fastest runner "pulled up lame, or tore his shoe, or suffered some other 

unforeseeable stroke of bad luck."'® 

The individual who is entitled to something may not be the one who truly deserves it, 

because the entitlement conditions (securing a majority of electoral votes, crossing the 

finish line first) differ fi"om the desert bases (having the best program for the country, 

being the fastest nmner). In the footrace case, the truly deserving runner fails to become 

entitled to the prize due to bad luck. Notice, however, bad luck is only one kind of 

circumstance in which the truly deserving person differs firom the person entitled to the 

prize or office. This could also occur when the entitlement conditions are ill chosen, as 

when the rules for choosing Miss America place too much weight on the swimsuit 

" Ibid. 
Ibid., p. 64. 
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category and too little on the interview or talent categories."' Having illustrated the 

distinctness of the two concepts, Feinberg characterizes the difference by claiming that to 

deserve something, "one must satisfy certain conditions of worthiness which are written 

down in no legal or official regulation." This difference leads Feinberg to conclude that 

desert is a "natural moral notion" and as such is "logically" (though not temporally) 

"prior to and independent of public institutions and their rules."^° 

Any adequate theory of desert must, in my view, be consistent with Feinberg's 

distinction. However, there are at least three elements of Feinberg's discussion which 

require further development: 1) whether there is more than one type of entitlement, such 

as moral and legal entitlement, and if so, whether desert is distinct from both; 2) the sense 

in which entitlement is rule-governed and desert is not, and 3) the sense in which desert is 

prior to entitlement. I discuss the first two of these issues in this section, and the third in 

Section 2.5. Regarding the first issue, David Miller has discussed desert in relation to 

both legal and moral rights, yet I believe his arguments are not sufficient. I shall argue 

that it makes sense to distinguish institutional from moral entitlement, but that desert is 

distinct firom both. Desert and entitlement are discussed in relation to my own theory in 

Section 3.5. 

Ibid., p. 65. 
Ibid., p. 56. 
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First, Feinberg is silent on whether there is more than one type of entitlement, 

leaving the scope of his discussion unclear. Throughout this section, I will use the terms 

"entitlement" and "right" interchangeably. The question then, is whether there are 

different types of rights, and if so, whether desert is distinct from both. It is difficult to 

state in brief what is meant by a "right," since uimecessary confusions often arise when 

separate usages of this term are not kept distinct. To avoid this, discussions of rights 

typically begin with Hohfeldian clarifications which distinguish four different usages of 

"rights," each with distinct characteristics: claim-rights, liberties, powers, and 

immunities.^' A claim-right to do or have X entails a duty on the part of others to let me 

do or have X: my claim-right to a tax reflmd of $ 1000 corresponds to a duty on the part 

of the government to give me $1000. A liberty to X means that I have no duty not to do 

X: my parking sticker gives me a liberty to park in any open space in the staff parking 

lot, though it does not guarantee me a space nor does it obligate others not to park in any 

of the spaces. A power involves the ability to change, create, destroy, or modify one's 

legal relations: the power to transfer my property to you gives you a claim-right you 

The sense of power Hohfeld has in mind is not military or economic power. 
Hohfeld uses this term to describe the legal capacity to change one's legal status or 
relationships to others. I hesitate to use the term "legal power," even though that is the 
clearest way lo present Hohfeld, because I do not wish to restrict my discussion of rights 
to legal rights. Hence, I want to leave open the possibility that there is a concept of moral 
power that corresponds to legal power, but does not derive from legal instimtions. 
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previously did not have. Similarly, one has the power to change one's marital status by 

getting divorced. Finally, an immunity guarantees that one's legal relations may not be 

changed in certain ways. An immunity limits the legal power of others to affect one's 

legal relations. For example, the US Constitution guarantees an immunity from duties to 

restrict my free speech. Hence, Congress has no power to impose upon me a duty to 

refrain from expressing my political view." I shall use the term "entitlement" or "right" 

to refer to any of these various kinds of rights. Miller's discussion explicitly incorporates 

this rubric, and Feinberg's discussion is fully consistent with it. 

Hohfeld introduces these distinctions to clarify what is involved in a legal right. 

Others, including David Miller, have shown that this same division of rights is replicated 

in "the moral sphere."^^ Thus, both legal and moral rights can be analyzed according to 

Hohfeld's distinctions. But if legal and moral rights constitute two different classes of 

rights, we need to address both to understand the relationship between desert and rights. I 

will use "institutional entitlement" (or equivalently "legal entitlement," "legal right," or 

"institutional right") very broadly, to refer to a right which is based on laws, conventions, 

agreements, or institutional regulations. This type of right seems to come about by 

Hohfeld's distinctions were made in W.N. Hohfeld, Fundamental Legal 
Conceptions as Applied in Judicial Reasoning (New Haven, Conn, and London: Yale 
University Press, 1919). Here I rely on David Miller's summary in Social Justice, op.ct.. 
p. 58, though the examples I use for the purposes of illustration are not the same as his. 
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human design: individuals, groups, or societies create or enact laws, contracts, 

agreements, conventions, or other regulations which themselves give rise to rights or 

entitlements. Examples here would include the legal right to representation for those 

accused of a crime, a company's legal right to a previously specified payment for 

rendering services outlined in a contract, a football team's institutional right to the 

wiimer's trophy for scoring the most touchdowns, a new mother's right to three months 

of paid maternity leave under a university's employment package, a bar-room pool 

player's right as victor (under the well-known conventions of the house) to play the next 

game at the challenger's expense. Ideally the laws, conventions, contracts, and 

institutional regulations which develop in a society conform to prior moral 

considerations; yet even when they do not, they may still support entitlements in the 

institutional sense. For example, the Australian public service was once legally, but not 

morally, entitled to reject employment applications solely on the basis that the applicants 

were married women. This suggests peoph can have legal entitlements which conflict 

with moral entitlements or which correspond to no moral entitlements. 

The characterization of moral entitlements is more controversial, because the variety 

of views proposed differ greatly. Since it is not my aim to defend any specific view of 

moral rights, I will define a "moral right" or "moral entitlement" negatively, simply as a 

" Miller, ibid., p. 59. 
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right wiiich does not depend on human designs such as laws, conventions, or institutions. 

A moral right may arise because of some human action. For example, an infant has a 

moral right not to be abandoned by her mother, and this right comes about because of the 

mother's decision to have the child and accept the responsibility of caring for her. But 

this right exists whether or not it is recognized in law or custom. So a moral right may 

depend on some human action, but it must not depend on conventions, contracts, or laws. 

I remain neutral for the moment about what more is involved in making a claim of moral 

entitlement, and about what is crucial to laws, regulations, customs, or contracts, in virtue 

of which they create a distinct type of right. What is clear is that claims of moral 

entitlement appeal to moral considerations (themselves independent of existing 

institutions, laws, regulations, conventions, or contracts) to support relations such as 

those identified by '"claim-rights," "liberties," "powers," and "immunities." Standard 

examples of moral rights might include so-called natural rights to life, liberty and 

property, as well as social and economic rights to work, food, clothing, housing, 

education, and medical care. Moral rights may give us reason to design our laws or 

institutions in accordance with them; in this sense, they may be prior to institutional 

rights. Nevertheless, moral rights are distinct from institutional rights, and do not 

necessarily override them. A person can have both a moral and legal right to something, 

when laws have developed in accordance with moral rights. For example, the infant 



mentioned above has both a moral and a legal right not to be abandoned by her mother, 

and US citizens have both a moral and a legal right to religious freedom. 

When Feinberg says desert and entitlement are distinct, he has institutional, not 

moral, entitlement in mind, since he describes entitlements as being based on "legal" and 

"official regulations," "authoritative, public, sanctioned regulations," or "regulatory or 

procedural rules."" If my interpretation is accurate, Feinberg has clearly shown desert is 

distinct from institutional entitlement, but the question of whether desert is distinct from 

moral entitlement still needs to be addressed. 

In Social Justice, Miller addresses this question more fiilly, first by way of example, 

then by proposing accounts of both rights and desert. Using the example of a nurse who 

has sacrificed a number of years of her life to care for a sick person, but gets no part of 

the inheritance when the person dies. Miller makes two points. First, desert is distinct 

from entitlement, since the nurse deserves some part of the inheritance in recognition of 

her many years of sacrifice, yet she clearly cannot claim the inheritance as her right, since 

it was never promised or veiled to her. Second, in not getting what she deserves, the 

nurse has been wxonged, an injustice has occurred. Yet since she has no right to the 

" Ibid, p. 58, 59. In some cases, Feinberg explicitly describes entitlement as rule-
governed in these senses, but often one infers he means entitlement is rule-governed in 
these senses, from his contrasting claim that desert is not rule-governed in any of these 
senses. Thus, one gets the impression that he means entitlement must be. 
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inheritance. Miller concludes that rights cannot be the only moral claims relevant to 

justice." 

Miller's claim is that the nurse deserves a portion of the inheritance, though she has 

no right to it. His example can be modified to show that one can also be entitled to 

something, either legally or morally, without deserving it. Suppose this time the nurse 

appears to sacrifice much of her life caring for a sick person, but in fact she is secretly 

undermining his health out of malice. While pretending to provide him with helpful care, 

she is deliberately giving him the wrong medicines and food. Indeed, she is the cause of 

the person's continued illness; without her interference, the patient would have made a 

full recovery years ago. But the poor trusting soul is unaware of her devious intentions. 

Fond of her, and believing himself to have been an invalid depending on her for years, he 

leaves her a large inheritance. Here, the nurse has a right to the money, but certainly does 

not deserve it. Moreover, such examples can be used to show that desert is distinct from 

either legal or moral entitlement. If the nurse is granted the money in a valid and official 

will, then the laws of probate will legally entitle her to the money. However, Miller 

suggests she would have a right to the money even if it were not assigned to her in a will, 

if it were promised to her, or if the sick person clearly indicated he wanted her to have it. 

" David Miller, Social Justice, (Oxford: Clarendon Press, 1976), pps. 57-8. 
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If promises are taken to give rise to moral rights, then Miller's example shows that 

desert is distinct from both moral and legal entitlement. Indeed, promises usually are 

offered as a paradigm example of a moral right, since the promise which gives rise to the 

right depends in no way on any rules or laws. In this case, the argument that desert is 

distinct from both legal and moral entitlement can rest entirely on the nurse examples. 

However, promising may be a controversial case of moral rights, since a promise has 

much in common with laws or regulations. For example, one's right to the content of a 

promise depends on the promise itself. A child has a right that her dad take her to the 

park on Saturday, only because her dad promised he would. Furthermore, when 

Melissa's dad promised he would take her to the park, she developed plans, hopes and 

expectations because of the promise. These considerations are similar to the legitimate 

expectations created by laws and institutional regulations, in virtue of which some 

theorists, such as John Rawls, believe the laws gives rise to rights. If promises are similar 

in important moral respects to laws, institutions, or agreements, then it is best not to rely 

on them for the argument that desert is distinct from moral entitlement. 

Indeed, Miller's discussion is unsatisfying in this respect. David Miller characterizes 

legal and moral rights in a way that is similar to what I have done; however, perhaps to 

deal with considerations such as those raised in the last paragraph. Miller also introduces 

another distinction, between positive and ideal rights. This distinction cuts across 

Miller's institutional/moral distinction, but the positive/ideal distinction is in fact the 
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more important one for Miller's account of the peculiar nature of rights. According to 

Miller, a positive right "is constituted by its social recognition."^® Positive rights include 

those which arise from publicly established rules, promises or agreements, compensation 

and reciprocation, established forms of behavior, and legitimate expectations. An ideal 

right "is constituted by its content." "A person has an ideal right, because of that to 

which he has the right, whether or not that right is socially recognized."^^ Examples of 

ideal rights include natural rights and standard social and economic human rights. Thus, 

the positive/ideal rights distinction is the more crucial one for Miller's analysis of the 

difference between them, and once he makes this distinction, he places promising on the 

positive rights side, along with more standard legal and institutional rights. Once this is 

clear. Miller's nurse example is less compelling as an argument that desert is distinct 

from moral entitlement, since it only shows that desert is distinct from one kind of 

entitlement (generated by promising), which turns out to be more similar to instimtional 

than to moral entitlements. 

We may have expected Miller to go on to show that his examples of ideal rights are 

distinct from desert, but he does not do this. In fact, his comments on this score, though 

not comprehensive, suggest he does not necessarily believe these sort of rights are distinct 

Miller, op.ct., pps. 65, 68-70. 
" Ibid., p. 66. 
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from desert. For example, Miller states, "ideal rights are best analyzed in terms of the 

concepts of desert and need."^* Miller gives three examples of ideal rights: natural rights 

(to life, liberty, and property), economic rights (to work, education, food, clothing, 

shelter, and health care), and rights which accrue to all individuals m a class (the alleged 

right of parents to special consideration from their children). Unfortunately, Miller fails 

to discuss whether natural rights are distinct from desert, because he does not believe 

natural rights are really part of the subject of social justice, which is the subject of his 

book. He urges that we view human economic rights as justice claims based not on 

rights, but on needs, and that we view the rights of parents to special consideration from 

their children as justice claims based on desert, not on rights." Thus, Miller's discussion 

of rights finishes with promising as the only example of desert being distinct from moral 

entitlement, yet he calls this into question somewhat by placing promising alongside 

institutional rights as a right which "depends on social recognition." Thus, to strengthen 

Ibid., p. 78, italics mine. 
" In both of these cases. Miller concedes that the usage of the rubric of "rights," may 

be quite important for practical purposes, since activists seeking policies to insure 
people's needs and deserts are met will want to see these claims met by policies, and 
hence elevated to the level of institutional rights. Here, he is following Feinberg in "The 
Nature and Value of Rights," yourwa/ of Value Inquiry, iv (1970), reprinted in Rights, 
Justice, and the Bounds of Liberty, Essays in Social Philosophy (Princeton, NJ: 
Princeton University Press, 1980). 
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the argument that desert is distinct from both moral and legal entitlement, we need to cite 

examples other than promising/" 

Fortimately, such examples are available in the category Miller sets aside, that of 

natural rights. What it is to have a moral right to life or to property is different from what 

it is to deserve one's life or property. For example, imagine someone who has spent his 

life attempting to destroy the lives of others, but due to mere circumstance, he has failed 

to kill anyone, so is not guilty of murder. This man has both a legal and a moral right to 

life, but does not deserve to live. Or, imagine a country which depends vitally on the 

farming of the small percentage of land that is fertile. The farmers in this country have 

both legal and moral rights to their land, but if they abuse their land (failing to use 

farming techniques they know are necessary to preserve its fertility), then they do not 

deserve the property. 

These examples suggest desert is distinct from moral entitlement, though there are 

two objections I need to address, both of which appeal to very different characterizations 

of moral entitlements. I have left the nature of moral entitlements open, and have given 

no argument to their existence, other than to cite familiar examples. A skeptic about 

moral entitlement may object that I have shown desert to be distinct from a notion which 

I have not claimed that promises do not give rise to moral rights. If they do, then 
the argument 1 seek is finished. But to satisfy the critic who places promising on the 
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is itself meaningless. To the critic who believes there are no meaningful rights to life or 

property, apart from those outlined in social institutions, I simply concede that I have 

offered no argument that talk of moral entitlement is meaningful or that moral rights 

exist. If the critic shows the concept is meaningless, nothing much in the theory of desert 

really follows. I only want to show that conceptually speaking, desert is distinct from 

moral entitlement, as that concept is characteristically used in ordinary examples. A 

second sort of critic may offer a particular account of moral entitlement, which is at odds 

with my usage of it in some of these examples. I have in mind here a theorist, such as 

Carl Wellman, who believes that moral rights or entitlements are simply the conclusions 

of moral arguments, so that to have a moral right to X (separate from an institutional right 

to X) is simply to say that one ought to have X, all moral things considered. David Miller 

argues against this view. I do not wish to reject it here, though the view faces difficulties 

explaining the apparent existence of rights conflicts. Even if Wellman's view of moral 

entitlements as all-things-considered moral conclusions is correct, it would not undermine 

my claim that desert is distinct from moral entitlement. If moral entitlements are simply 

all-things-considered conclusions of moral arguments, it follows desert is distinct from 

moral entitlement, since desert claims are only prima facie moral considerations, and can 

be overridden by other moral considerations. Thus, on this view, the relationship 

institutional side, we need further examples of moral rights distinct from desert. 
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between desert and moral entitlement is that desert is one kind of moral reason which 

might be given as a premise in a moral argument, the conclusion of which states a moral 

entitlement. 

In addition to his examples. Miller offers characterizations of the nature of desert and 

various kinds of rights. For Miller, "desert is a principle exclusively concerned with 

apportioning advantages to personal characteristics;" it is "a matter of fitting desired 

forms of treatment to qualities and actions which are generally held in high regard," while 

Miller's positive rights (rights which depend on social recognition) attach benefits to 

persons "without essential reference to personal qualities," but with reference to such 

items as earlier transactions.'" The moral value of positive rights, for Miller, comes from 

the value of freedom and security of one's expectations. The moral value of natural 

rights to life, liberty and property, for Miller have to do with freedom, whereas so-called 

human rights to subsistence, shelter, clothing, education, or health care have to do with 

meeting important needs or human interests. In each case, the nature of the moral reason 

to act seems to be quite different than that provided by considerations of desert. I 

elaborate on the nature of the normative force behind desert claims, according to an 

expressive theory of desert, in Section 3.7. 

•" Ibid., p. 86. 



52 

The second element requiring further attention in Feinberg's discussion of desert and 

entitlement is his characterization of the difference between desert and entitlement. 

According to Feinberg, entitlement, but not desert, is rule-governed. This difference is 

fairly straightforward, so long as we are talking about institutional entitlement, where the 

conditions for becoming institutionally entitled to something are specified by a mle, "in 

the sense of authoritative, public, sanctioned regulation, or in the sense of 'canon,' or in 

the sense of 'rule of procedure.'"*' Desert is clearly not rule-governed in this sense. Nor 

is moral entitlement, incidentally. But bodi could be rule governed in some other sense. 

For example, desert or moral entitlement could be rule-govemed, if a rule is understood, 

more generally, as giving necessary and sufficient conditions for acting in a reasonably 

specific way. At least we have no argument to the contrary so far. Thus, when Feinberg 

says desert is not rule-govemed, what he has successfully argued for is that desert is not 

rule-governed in the sense of public conventions, canons, or institutionally specified 

regulations or laws. He has also shown that insofar as institutional entitlement is rule-

govemed in this sense, desert is distinct firom institutional entitlement. He claims, 

furthermore, that desert is indeed the prior notion. I tum now to that question. 

Feinberg, op.ct., p. 58. 
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2.4 Desert as Prior to Institutions 

I have said in Chapter One that any theory of desert should make clear the 

relationship between desert, entitlement, and institutional structures. Feinberg has shown 

desert is distinct from institutional entitlement; I argued in the last section desert is also 

distinct from moral entitlement. Now we need to explore more precisely the relationship 

between these distinct concepts. If entitlement is taken to mean institutional entitlement, 

both Miller and Feinberg believe desert is prior. Since entitlement is institution-

dependent or rule-governed, and desert is prior to entitlement, they regard desert as 

preinstitutional. But prior to the institution in what sense? Certainly it cannot be that 

desert is prior to institutional entitlement in the sense that desert claims are more stringent 

or outweigh claims of institutional entitlement. Although in some cases the runner who 

crossed the finish line first does not deserve the prize, we still think the rurmer who 

finished first ought to get the prize, because he is entitled to it. Hence, sometimes 

entitlement clearly outweighs considerations of desert. So "prior" carmot mean "morally 

stronger." 

Feinberg claims desert is logically prior to entitlement, but he never makes clear 

what this means. One familiar usage of the term "logical priority" is given in John 
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Rawls' "Two Concepts of Rules."Rawls' topic is the distinction between justifying a 

practice and justifying a particular action under that practice. Though he does not 

directly discuss the concept of desert, he does discuss both the concept of a practice or 

institution, and the concept of an action or case being prior to the rules of an institution. 

Rawls describes a practice or institution as follows: 

It is the mark of a practice that being taught how to engage in it involves being 

instructed in the rules which define it, and that appeal is made to those rules to 

correct the behavior of those engaged in it. Those engaged in a practice 

recognize die rules as defining it... it is essential to the notion of a practice that 

the rules are publicly known and understood as definitive; and it is essential also 

that the rules of a practice can be taught and can be acted upon to yield a 

coherent practice.'*'* 

Rawls describes what it is for an action or case falling under a rule to be prior to the 

rule or practice of which it is a part: "the performance of the action to which the rule 

refers doesn't require the stage-setting of a practice of which the rule is a part."'*' By 

contrast, to say the practice is logically prior to particular cases falling under the practice 

is to say that the particular cases would not be described as such without the practice. For 

John Rawls, "Two Concepts of Rules," Phil Review V 64, Ja '55 pps. 3-32. 
[bid., p. 24. 
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example, one can "throw a ball, run, or swing a peculiarly shaped piece of wood. But one 

cannot steal base, strike out, or draw a vvalk, or make an error, or balk," unless one is 

involved in a game of baseball. One can hit a ball and run around a diamond, but one 

caimot make a home run unless one is playing a game of baseball, but to do this 

"presupposes the rule-like practice which constitutes the game."^^ Thus, the institution of 

baseball is logically prior to making a home run. 

On this Rawlsian concept of logical priority, to say desert is logically prior to 

entitlement or to the institutional rules which give rise to entitlement, is to say that one 

can make sense of the idea of deserving a reward, or punishment, without the practice or 

institution which normally gives out the rewards or punishments. Indeed, I think many 

cases of desert are prior to institutions in this sense. A person can deserve praise, honor, 

or some form of recognition for talent, skill, or hard work at some valuable activity, and 

this does not depend on the existence of a practice and its institutional rules. However, 

many specific desert claims do seem to be linked to institutions in Rawls' sense of logical 

priority. For example, a person can deserve praise for jumping high or running fast 

without any reference to the practice or institution of track and field. However, a person 

cannot deserve the Olympic medal for high jump or the 100 yard dash without meeting 

Ibid., p. 22-23. 
Ibid., p. 25. 
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specific requirements whicli logically depend on the institution. In his forthcoming work. 

Miller claims both the bases of desert and the kinds of benefits people are said to deserve 

are in many cases institution-dependent. For example, he claims "No one can deserve an 

athletics medal unless there is an institution like the Olympic Games in which medals are 

presented to successful atWetes," and "I can mark out a 400 meter track and run round it 

in 45 seconds, but in the absence of an institution of competitive sport there is nothing 

that I deserve for doing so."^^ So not all desert claims fully satisfy the demands of 

logical priority. 

There is, however, another sense in which desert may be described as 

preinstitutional, namely that considerations of desert may provide criticisms or moral 

constraints on our institutions. For example. Miller argues in his forthcoming work that it 

is considerations of desert that require people be paid equally for the same work.''^ Miller 

seems to me on the right track here, but we need more clarity about how desert claims 

give rise to moral criticisms of institutions, especially when they seem to be so dependent 

on the institutional structures. In what sense are these elements institution-dependent? 

And what gives the claims their "preinstitutional" moral force? 

Miller, forthcoming. 
Miller, forthcoming. Miller makes this claim in the context of a refutation of 

Rawls' view that desert can only be institutional. He is attempting to show that Rawls 
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2.5 Feinberg's 5 Categories of Treatments 

Feinberg discusses the various kinds of treatments people may deserve under five 

distinct categories (which may not be exhaustive): (1) Awards of prizes, (2) Assignments 

of grades, (3) Rewards and punishments, (4) Praise, blame, and other informal responses, 

and (5) Reparation, liability, and other modes of compensation. He believes they require 

separate treatment, on the grounds that the bases of desert vary in accordance with, and 

are determined in part by, the particular treatment in question/' What makes someone 

deserving of a pay raise is different from what makes her deserving of worker's 

compensation for a workplace injury. 

Although Feinberg is primarily concemed to delineate important differences in these 

categories of deserved treatments, I am most interested in the features they share. One of 

these features Feinberg explicitly recognizes, namely that they are all generally "favored 

or disfavored, pursued or avoided, pleasant or unpleasant," even if there are some 

individuals vvho have non-standard attitudes towards such treatments.^" There is however 

another thread running throughout Feinberg's consideration of deserved treatments, 

which I will describe as their expressive feature. Feinberg makes much of this feature 

cannot get this result relying solely on his principles of justice and the normative force of 
legitimate expectations. 

'"Ibid., p. 61. 
Ibid. 
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when he discusses rewards and punishments, but mentions expression in his discussions 

of the other types of treatments as well. That these various different kinds of deserved 

treatment turn out to share an expressive feature is an important aspect of Feinberg's 

work which is both underappreciated by later theorists and in need of flirther 

development. Indeed, one of the major arguments of this thesis is that the expressive 

function of deserved treatments is the key to a deeper understanding of the nature of 

desert. 

Feinberg remarks of his first category that prizes awarded to the victors in games, 

races, or contests are "taken to be tangible expressions of admiration, of recognition of 

talent, as means of honoring the victor."^' At first, Feinberg's comments on the second 

category, assignment of grades, suggest this mode of treatment is not expressive. 

Feinberg says, "The point of grading, unlike that of awarding prizes, is not to express any 

particular attitude toward its object, but simply to make as accurate as possible an 

appraisal of the degree to which it possesses some skill or quality."" Feinberg seems to 

contrast expression of an attitude with appraisal, which involves assessing the degree to 

Ibid., p. 63. George Sher builds on Feinberg's mention here in his Chapter Seven, 
"Desert and Merit," in Desert, op. ct.. At p. 112, Sher distinguishes two functions of 
rewards. The first is to express admiration, appreciation, or gratitude. But since such 
attitudes presuppose beliefs that persons really have displayed excellence, rewards must 
also mark the existence of the excellence or merit. 

" Feinberg, op.ct., p. 65. 
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which some quality or skill is exhibited in the object. Apparently, the difference is that 

an attitude may involve an emotive component, as when one feels gratitude or 

admiration, whereas appraisal involves only a judgment which needn't be accompanied 

by any particular feeling at all. Notice, however, that mere appraisal and more emotive 

attitudes such as gratitude or admiration are alike in that they involve evaluation. Though 

a grade may not express an emotive component, it does represent or express an evaluation 

of the subject. Furthermore, insofar as interested observers have attitudes towards the 

qualities or skills evaluated, they value the graded subjects positively or negatively, 

according to the degree to which a subject possesses the valued characteristic. The grade 

received expresses an evaluation or judgment of the quality or skill in question. 

Moreover, when deserved treatments do express emotive attitudes, they always involve 

something more — evaluation. We react to criminals with a feeling of disgust, but the 

treatments they deserve always express that the disgust results from the criminal's moral 

wrongdoing. We may often express mere emotions in the way we react to people. Bright 

eyes and a smile express the glee or excitement one feels for a lover. But the sorts of 

treatments said to be deserved express more than glee or excitement; they express such 

attitudes as admiration, respect, or awe, all of which involve a positive evaluation as well 

as an emotional component. Hence, I will use the term "evaluative attitude" to cover 

either evaluative appraisals such as "The quality of this work is outstanding," or 

evaluative emotive attitudes such as gratitude, admiration, or outrage. So long as a 
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treatment expresses either of these kinds of evaluative attitudes, I shall speak of it as 

having an "expressive function." It is important to see that in neither case is the treatment 

expressing mere description of the object. Hence, Feinberg's point that deserved 

treatments involve expression is only half the story; what deserved treatments express, 

whether emotion or mere appraisal, is always evaluative. 

I will come back to the third and fourth of Feinberg's categories, and skip now to the 

last. Feinberg distinguishes reparation, deserved by victims of wrongly inflicted harm, 

from compensation, deserved by victims of loss that is no one's fault." Feinberg devotes 

the bulk of the section on reparation and compensation to distinguishing them, but he 

does briefly address the question, "what can proffered help be said to express?", claiming 

"Reparation can express sympadiy, benevolence, and concern, but in addition, it is always 

the acknowledgment of a past wrong," whereas "in the case of mere compensation, it is 

none of these extra things." In both cases, however, the proffered help "implies the 

recognition of a loss for which the victim himself cannot be held wholly to blame."" 

" Liability is the payment or redress of injury owed by the wrongdoer, and we also 
speak of liability being deserved. Ibid., p. 74-5. 

" Ibid., p. 76. (Italics mine.) Feinberg also makes an interesting comment that will 
become useful in a later chapter when I consider how need might be relevant to one's 
desert. Feinberg says that compensation can express sympathy, though never pity, since 
"there is nothing pitiable about a person who deserves help." It is clear here that those 
who deserve compensation in fact do need help, and their need is one basis for this, but it 
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Expression of concern, as well as acknowledgment of past wrong or recognition of a lack 

of fault are acts which are both evaluative and expressive.. 

I have pointed out how three categories (so far) of deserved treatment, on Feinberg's 

description, seem to have some expressive function or element. Feinberg makes even 

more of this feature in his discussion of rewards and punishments, where he relies on both 

Sidgwick and Kant for a characterization of the expressive functions of reward and 

punishment. Sidgwick claimed rewards are "gratitude universalized" while punishments 

are "resentment universalized." Sidgwick's insight was that rewards and punishments are 

the conventional means for expressing gratitude and resentment. Although the gratitude 

and resentment is typically felt most directly by those who personally benefit or suffer 

firom the actions of a well-doer or wrong-doer, instimtional rewards and pimishments are 

social devices which allow us to imaginatively participate in the resentment or gratitude 

of victims and beneficiaries generally." 

Feinberg accepts that rewards and punishments do exhibit the expressive feature 

Sidgwick attributed to them - the expressing of the feelings or emotional responses we 

know as gratitude or resentment. However, consistent with his comments above 

is crucial to the judgment that they deserve compensation that their need not be their own 
fault. 

" Henry Sidgwick, The Methods of Ethics, 7th edn. (London: Macmillan & Co., 
1963), Book III, Ch. 5. Discussed in Feinberg at p. 68-70. 
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regarding "attitudes" versus "mere appraisal," Feinberg says rewards and punishments 

can express recognition and approval or disapproval, which need not involve a feeling or 

emotional reaction at all. For example, the father who rewards his son for a good report 

card need not feel any emotion at all, let alone gratitude, but may merely reward the child 

to express recognition and approval. Similarly, we can punish to express recognition and 

disapproval of evil, even when the punishment is not accompanied by the emotional 

attitude of resentment.^® As Feinberg puts this latter point: 

If an entire community, for example, adopted the cold-blooded Kantian attitude 

toward punishment, approving of it only because it vindicates the moral law and 

eschewing altogether any personal resentment toward criminals, the result 

would no doubt still be recognizable as punishment, although in no sense could 

it be said to "express" public resentment." 

Combining Sidgwick's and Kant's accounts of the relevant attitudes, we have an 

account of rewards and punishments such that they express both emotional responses to 

good or evil, as well as judgments of good or evil, and approval or disapproval of it. In 

either case, the rewards and punishments are expressive. 

Feinberg, op.ct., p. 69. 
" Ibid., p. 68. 
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Feinberg has little to say of the more informal modes of treatment known as praise 

and blame, except that this is the sole category of deserved treatments he discusses which 

can be deserved but are never such that people are entitled to them. This is because they 

include informal responses such as praise, blame, admiration, contempt, applause, or 

jeering; but none of these informal responses are tied to institutional rules which would 

define entitlement conditions.^^ Like the other categories discussed above, these informal 

responses to people's actions and characteristics clearly serve to express attitudes, 

evaluations, and judgments of them. 

I disagree with nothing in Feinberg's discussion of the various modes of treatment. 

What is significant is that despite differences in each category, they all share the feature 

of an expressive function. The significance of this feature remains underappreciated in 

much of the later desert literature." What, if anything, does it tell us about the nature of 

desert? What insight might it provide about the normative source of desert claims? 

Ibid., p. 74. 
" An exception to this is in the area of punishment, where the expressive theory of 

punishment has received philosophical attention. However, the significance of 
punishment's expressive function might look somewhat different when one asks the 
question, "what is the nature of desert?" rather than the question, "Why is punishment 
justified?". Still, I will pay considerable attention to some of this literature in this thesis, 
most notably in Chapter 6. Feinberg himself explores these issues in his "The Expressive 
Function of Punishment," Doing and Deserving, Chapter 5 pps. 95-118, discussed below 
and at 6.6. 
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2.6 "Responsive" or "Appraising" Attitudes 

Feinberg's clear analysis of the logic of desert convinces us desert claims always 

make reference to properties of deserving subjects, and that desert claims involve an 

assertion of (at least) a prima facie reason for acting. But how does the reference to the 

actions or characteristics of deserving subjects, in virtue of which they are said to deserve 

the recommended treatments, actually provide any justification for the treatments? 

Feinberg's desert schema itself - ̂ deserves T in virtue of 6 - does not reveal much of 

the deeper nature of desert; insofar as the term "deserves" appears in this schema, we are 

still left wondering what this term means, and how a claim of desert might be justified. 

Feinberg adds that to say "S deserves T' is to say it is fitting or appropriate for S to get T. 

Yet what it means to say a treatment is fitting or appropriate is at least as vague as saying 

S deserves it. By way of addressing the relationship between desert and utility, however. 

Feinberg does probe deeper into the nature of desert and its source of normativity. The 

key concept he employs is that of "responsive attitudes." Feinberg's responsive attimdes 

are similar to the concept of "appraising attitudes," cited in Miller's analysis. According 

to Miller, certain characteristics or behavior in other people simply evoke appraising 

attitudes in us, and we could not use the concept of desert without adopting such 
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attitudes.®" Moreover, the range of possible desert bases coincides wdth the range of 

characteristics or actions wfiich evoke appraising attitudes. This explains why Miller 

rejects both need and utility as desert bases. Need is not a characteristic we admire, and 

we cannot say "Jones deserves a pay rise because it would further the public interest," 

since we can carmot admire someone on the basis of a relationship between his income 

and the public interest, but only on what a person is or does.®' These appraising attitudes 

are supposed to render a desert judgment and its connection to its desert basis 

"intelligible." 

Feinberg similarly notices that reasonable people "naturally entertain certain 

responsive attitudes toward various actions, qualities, and achievements."^" For example, 

people naturally respond to kindness with gratitude, to their own wrongdoing with 

remorse, to the misfortune of others with sympathy or concern, and to injustice with 

resentment or outrage. About these attitudes, Feinberg says they naturally have their own 

" In fact, I disagree with Miller here to some extent. On Miller's characterization, I 
carmot say that Olympic runners deserve gold medals unless I share the positive 
appraising attitudes evoked in many people. Surely, however, I can agree that runners 
deserve Olympic medals without myself having a positive attitude about their running, so 
long as I think their running is worthy of the positive appraisal evoked in many others. 
This is an important point on which Miller's view is in need of refinement. See Sections 
3.1 and 3.6 for the way in which the theory I offer avoids this difficulty. 

Miller, Social Justice, p. 89. Note I discuss a different view of the relationship 
between need and desert in Chapter 5. 

Feinberg, "Justice and Personal Desert," p. 81. 
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kind of logic: "We do not 'naturally' feel grateful for what we take to be injury or 

remorse for someone else's behavior.Furthermore, responsive attitudes can lack 

propriety or fittingness, even when they are logically coherent, as when someone feels 

glee at another's suffering." Thus, the moral propriety associated with desert claims, 

according to Feinberg, is the moral fittingness or appropriateness between one person's 

actions or characteristics and another person's responsive attiuides. This leads Feinberg 

to say that the responsive attitudes, insofar as they are the appropriate responses to 

actions or characteristics, are "the basic things persons deserve."®' Characteristic modes 

of treatment such as punishment or prizes are deserved only derivatively, "as the natural 

or conventional means of expressing the morally fitting attitudes."'® 

This analysis allows Feinberg to explain the relationship between desert and 

utilitarian considerations. Utility cannot be a basis for deserving some responsive 

attitude: a person cannot deserve a prison sentence because it is in the public interest or a 

superior grade because her parents would be thrilled. The logic of desert precludes this. 

So how is utility relevant to desert? 

" Ibid. 
Ibid, p. 82. 

" Ibid 
" Ibid 
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Feinberg suggests utilitarian considerations explain why we form public, 

conventional, and institutional practices for expressing the responsive attitudes. First, we 

gain benefits additional to satisfying our natural inclination to express our attitudes when 

we do this in public and conventional ways, such as deterring crime when we punish 

wrongdoers or preventing food riots when we compensate the unemployed. Second, 

institutional rules which specify qualifying conditions and are administered consistently 

are a reliable guide to deserts, thereby minimizing injustice, which makes a better life for 

society generally." 

In his effort to explain the point at which utilitarian considerations might strengthen 

judgments of desert, Feinberg has provided a key to the deeper nature of desert. We have 

seen that deserved treatments typically have an expressive function. Now we see that 

they express responsive attitudes. I would add, as noted in the last section, that these 

responsive attitudes are evaluative, involving appraisal and sometimes emotive attitudes 

as well, but never mere description or mere emotion which is unconnected to some 

evaluation of the deserving subject. This insight though raises flirther questions. 

Where do the responsive attitudes fit into the desert schema, or are they not part of a 

desert claim at all? What do the responsive attitudes and expressive functions of 

treatments tell us about the normative source of desert claims? 

Ibid., p. 83. 
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Furthermore, one element of Feinberg's discussion is, at the very least, misleading: 

his tendency to describe responsive attitudes as the basic thing?; people deserve, and the 

treatments as deserved only in some derivative way. This is at odds with our usage of the 

concept. There is first of all the clear linguistic tendency to describe the treatment itself 

as deserved. To use the language of desert is to bring moral weight to bear; it is to say 

there are moral reasons for doing something that should be taken seriously; it is to say 

injustice happens when we disregard these reasons. Typically, when I assert I deserve a 

grade or a pay raise, I mean there are non-utilitarian reasons (reasons which have nothing 

to do with the public interest or with other good consequences for the future) for giving 

me just that - a grade or a pay raise. Suppose you say to me, "You deserve recognition 

of your good work, and I could either pat you on the back or put a thank-you card on the 

bulletin board, but instead I will give you a raise because that will keep you happy, will 

give you incentives to continue working hard, and will prevent you from leaving for 

another job." In such a case, I would be tempted to respond that those other 

(consequentialist) reasons might also be good reasons for giving me a raise instead of a 

thank-you card, but another strong reason is that I deserve a raise, rather than mere 

recognition or appreciation in the form of simply harboring those attitudes or posting 

them in the office. That the raise itself is deserved is even more clear when 

consequentialist reasons do not support the raise. Suppose 1 have worked much harder 

and been much more productive than anyone else in the office. As my employer, you 
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want to express recognition for my hard work and tremendous contribution. Since giving 

me a raise might lead to unpleasant jealousies among other staff, you decide instead 

simply to tell me how much you appreciate my work. You harbor the appropriate 

attitudes towards my work, but I would suggest that despite consequentialist 

considerations to the contrary, I deserve more than your kindly attitude. I deserve a raise. 

To really capture our usage of the concept, the raise itself and not only the attitude it 

expresses must be deserved. 

Feinberg might respond that after all, he is willing to describe the treatments as 

deserved, only derivatively. However, it seems to me also misleading to describe the 

attitude itself as deserved. Take for example the attimde, call it "marvel," we feel when 

we watch the grace, agility, balance, and control displayed by Olympic gymnasts. It 

seems to me we simply do, in fact, judge their skill is valuable; we simply do, in fact 

marvel at it. It does not deserve our marvel; it just is in fact marvelous, which is why we 

marvel at it. Since it is marvelous, the skill merits or deserves our recognition in the form 

of applause or more formal instimtions designed to bestow honor with medals and 

elaborate awards ceremonies. There is no question that the responsive attitude needs to 

be appropriate in some sense, and that it plays an important role in the justification of the 

desert claim. But clarity is lost, it seems to me, to describe the attitude as deserved, and 
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gained if we insist the treatments themselves are deserved, in virtue of their capacity to 

express the responsive attitudes appropriate to the characteristics or actions in question/^ 

This completes my presentation of Feinberg and Miller. I have emphasized some 

elements in their theories, such as the appeal to responsive or appraising attitudes and the 

references to the expressive element of desert, which are not normally highlighted in the 

literature, because these provide the basis for an expressive theory of desert, which I 

develop and defend in the next chapter. Feinberg and Miller are right to distinguish 

desert from entitlement, yet neither fully sees that desert is distinct from both moral and 

institutional entitlement. Both are right to claim desert is prior to entitlement, yet the 

notion of "logical priority" is questionable for many specific desert claims. A more 

pronaising characterization of the priority of desert is Miller's, according to which 

considerations of desert provide moral constraints on institutions. Yet Miller fails to 

elaborate on how desert claims provide such normative constraints. Feinberg is right to 

notice an expressive function in deserved treatments, and right to notice that "responsive 

attitudes" are being expressed. However, he fails to see that the responsive attitudes must 

also be evaluative, and misunderstands the relationship between these responsive 

This is not to deny we have some inclination to describe certain attitudes as 
deserved. I claim only that the appropriateness of the responsive attitudes expressed in a 
deserved treatment is a distinct question from what makes the treatment itself appropriate 



attitudes and the desert claim itself, wrongly claiming the responsive attitudes are the 

basic things people deserve. However, on the whole, the type of theory both Feinberg 

and Miller advance is the most promising in the literature. Therefore, my project is to 

provide a sustained exploration of the consequences of taking the expressive and 

evaluative elements as central to the nature of desert. 

or deserved. Failing to make this distinction confuses matters considerably. For a more 
extensive treatment of this distinction, see my Section 3.4. 
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3. AN EXPRESSIVE THEORY OF DESERT 

3.1 Three Components Implicit in Assertions of Desert 

I would now like to explore the consequences of taking Feinberg's remarks about 

responsive attitudes and expressive treatments as the essence of desert. I first attempt 

greater clarity in spelling out how various elements such as responsive attitudes and 

conventional expressions are related. I do this by proposing a three-part account I will 

call "expressive desert." Then I explore the plausibility of such an account as a general 

theory of desert - i.e. a theory which identifies those core or fixed features common to all 

or most all desert claims. 

According to the expressive theory of desert, any assertion of desert, which can be 

represented by the schema "^deserves T in virtue of 6," implies three claims; 

(i) S is, has or did b. That is to say, 6 is an action performed by, or a characteristic of 

There is one complication here. Suppose the desert basis is not merely "speed in 
footracing" but "being the fastest of the competitors." In this case it looks as if the desert 
basis makes reference both to my own characteristics and to those of others. That is, it 
seems that the basis is my being so fast, and also the others' being less fast than me. 
Does this fact, that desert bases are often defined by comparison, compromise the claims 
that "desert basis must be a feature of the agent" and "it makes no sense to claim that X 
deserves something on the basis of what Y did"? 1 have to set this problem aside for 
now. One suggestion, however, is that the requirement that desert be a characteristic of 
the deserving agent need not be construed to rule out all references to characteristics of 
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(ii) b is worthy of some evaluative attitude about b, such as admiration, gratitude, 

resentment, marvel, respect, or that b is good, bad, wrong, evil, or valuable. 

(iii) T is an effective expression of the evaluative attitude referred to in (ii).™ 

According to this account, each desert claim implies three separate claims. When I 

claim that Judy deserves a standing ovation for her dramatic interpretation, I actually 

communicating three ideas: (1) Judy's performance does demonstrate dramatic skill, (2) 

Judy's performance is superb, should be appreciated immensely, or is worthy of great 

others. This suggestion, however, obviously does not settle the question, since only some 
references to characteristics of others will be relevant to desert. While the reference to 
the speed of the other rurmers seems legitimate (since my running faster than they is what 
makes me deserve the prize), it is hard to imagine how a characteristic such as "being the 
son of Jack and Diane" could make Jack Jr. deserving of something, since no special 
effort of his, only good luck, made him their son. The trick will be to work out which 
kinds of relational properties can be bases of desert. 

For the sake of simplicity, I have worded the account in a way that requires 
deserved treatments actually are expressions of the attitudes, which would seem to 
require that the person doing the expressing does in fact have the attitude. Technically, 
the third component should read, "T would be an effective expression of the evaluative 
attitude referred to in (ii), were it to be carried out by someone who has the evaluative 
attitude. This is a necessary refinement, since one may deserve to be rewarded (or 
punished) for valuable work (or wrongdoing), even if no one actually recognizes the 
value of one's work (or the wrongness of one's behavior), so long as one's work (or 
behavior) is worthy of being valued (or resented). 
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admiration, and (3) A standing ovation, given what it means in our society, would 

effectively express great admiration or intense appreciation. 

It will be useful to have terms of reference for these components of desert claims. 

The first element of the theory says that every desert claim implies an assertion about, or 

partial description of, the subject of the desert claim. This might be called the subject-

description or agent-description component. This component plays a role similar to 

Feinberg's claim that all assertions of desert must include a basis of desert which makes 

reference to some feature or action of the deserving agent. 

A desert claim is legitimate only if the assertion it implies about the subject be true. 

We, of course, cannot accurately claim Smith deserves to be suspended for cheating on 

the exam, unless it is true of Smith that he cheated on the exam.^" Beyond the minimal 

''I leave the metaethical status of the evaluation open for now. Whether evaluations 
which are subjective can be grounds for desert, or whether desert requires objective value 
judgments is discussed further in Section 3.6 below. 

^^The subject-description component also captures, in George Sher's words, the 
tendency of desert claims to "mark the existence" of whatever feature or action will serve 
as the basis of desert. George Sher makes this remark in "Chapter 7 Desert and Merit," 
Desert (Princeton, NJ; Princeton University Press, 1987), p. 112, but not about desert 
claims generally. This is a feature he thinks describes only deserved rewards for non-
moral merit. His approach differs from mine in that he does not attempt a general 
conceptual theory of desert, but attempts to show, for each separate class of desert claims, 
the source of their normativity. A fiarther difference between Sher's approach and mine is 
that he argues that claims of non-moral merit depend, for their normativity, partly on the 
independent value of veracity. But on my account, for any desert claim, pace Sher, the 
requirement that the description of the subject be true contributes nothing to the 
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requirement that the implied assertion be true of the subject, the expressive account, as so 

far stated, imposes no other constraints on the subject-description component." 

The second element, which we may call the value component, is perhaps the least 

noticed but most important, for its capacity to explain how the concept of desert 

functions. The value component specifies some evaluative attitude - appreciation, 

admiration, respect, disgust, disapproval - towards the characteristic or action identified 

as the basis of desert, and also claims that the characteristic or action in question warrants 

this attitude or judgment. The role played by the evaluative component might be likened 

to the role I think Feinberg's responsive attimdes, or Miller's appraising attitudes, play."* 

There are two additional discussions of desert which explicitly acknowledge the role of 

normative force of the desert claims. On the expressive theory, as will be seen below, the 
normative force derives from the fact that we value or disvalue the characteristics 
described. Once the truth of the descriptive component for any particular desert claim is 
established, the question is still entirely open whether the described characteristics 
warrant the evaluative attitude and the treatment specified in the desert claim. 

"Some theorists, such as Julian Lamont, may wish to impose the additional 
constraint that the characteristic or action identified as the basis of desert be one the 
deserving agent has at least some degree of voluntary control over. David Miller believes 
this constraint holds only for negative desert. A flill treatment of this question would 
constitute an answer to the agent-description puzzle listed in Chapter 1. Besides 
constituting almost a thesis in itself, one reason I do not attempt to solve the puzzle here 
is that it is not clear to me whether this issue properly part of a general conceptual theory 
of desert, or whether it is only relevant to certain classes of desert claims, in which case 
the voluntariness of the desert basis may have more to do with the particular evaluative 
attitude or treatment in question rather than the concept of desert itself 

See Chapter 2 for this discussion. 
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value judgments in explaining how desert claims function. In "The Concept of Desert in 

Distributive Justice," Julian Lament claims that disagreements about the proper basis for 

deserving income for labor are ill-founded in so far as they seek to identify the proper 

basis by appealing to the concept of desert itself. He argues that: 

... "assessment of desert is usually made in light of other goals and values 

(though not necessarily in light of pre-existing institutions or practices) which 

are separate from desert itself. Desert is a partly externally defined concept in 

the sense that people's goals and values enter into the setting of the desert-

bases."" 

Similarly, in "Desert and Entitlement, A Rawlsian Consequentialist Analysis" David 

Cummiskey argues that "desert bases are determined by antecedent goals."^® Both 

Cummiskey and Lamont have appealed, for their different purposes, to a value 

component which is crucial to any general theory of desert, and is present in any 

particular desert claim. 

Julian Lamont, "The Concept of Desert in Distributive Justice" Philosophical 
Quarterly, Vol. 44, No. 174, 1994, p.52. 

David Cummiskey, "Desert and Entitlement, A Rawlsian Consequentialist 
Account," Analysis v. 47 (Jan. '87) ,p.l7. Unfortunately, Cummiskey does not seem to 
understand the role of "antecedent goals" (or values) in desert, as evidenced by the fact he 
uses this point to argue there is no preinstitutional desert, which I argue in Sections 2.4 
and 3.5 is misguided. 
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The third element is the expressive component, the idea being that the treatment 

recommended in the desert claim is an expression of the evaluative attitude warranted by 

the deserving characteristic or act. Whether a mode of treatment is an appropriate 

response to a characteristic or action depends on whether it effectively expresses the 

evaluations the characteristics or actions warrant. 

3.2 Effective Expression 

One question which immediately arises for the expressive account is, "What counts 

as ejfective expressionT This question might be addressed via a number of more specific 

questions: Is the treatment which most effectively expresses the evaluative attitude the 

one which communicates the attitude to the largest number in the whole society? Or is 

there a smaller, relevant audience for determining whether expression is effective? Or is 

the effectiveness of a treatment simply based on whether / think it best expresses the 

attitude? Or is it the treatment which is most likely to make the deserving recipient of the 

treatment understand the evaluative attitude his or her behavior warrants? 

The most I can do towards answering these questions is to make some plausible 

proposals. First, effective expression is a matter of degree. Most treatments are better 

described as more or less effective, rather than as effective or ineffective period. Imagine 

a scale on which all possible responses to the deserving agent's action or characteristic 

are ranked according to their effectiveness. There is a range on this scale below which 

occur responses we would describe as ineffective (and therefore inappropriate), above 
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which occur responses we would describe as effective (and therefore deserved). Within 

the range itself our intuitions about the effectiveness of the expression may be vague, so 

that it is difficult or impossible to say whether they should count as effective or 

ineffective. Moreover, in some cases, two or more treatments may be equally effective, 

and so equally deserved.^^ However, only treatments scoring above this range can we 

confidently describe as deserved. The higher the treatment scores on the scale, the more 

effective it is, and the stronger the prima facie reason provided for that treatment over 

others which are possible.'® 

What is needed to address the above questions is an account of what determines 

where, on the effectiveness scale, particular treatments fall. In short, what makes a 

treatment more or less effective? A number of factors are at work in determining 

effectiveness, and unfortunately, I don't think our intuitions about desert will yield a 

precise formula for measuring a treatment's degree of effectiveness. Instead, I propose a 

list of three relevant (and sometimes conflicting) factors each of which contribute to the 

effectiveness of a treatment. However, I would not propose anything so precise as that 

" Though there may be stronger non-desert considerations for one or the other of two 
equally deserved treatments. 

'^The reason is prima facie because the effective expression a treatment offers may 
be weighed against other non-desert considerations, which themselves may provide 
competing reasons in favor of a less effective response (or indeed no response at all). 



each is necessary, or that any one is sufficient, for a treatment's being effective enough to 

count as deserved. The three relevant factors I propose are: 

a) Effectiveness to the agent: The likelihood the response will express the relevant 

evaluative attitude to the deserving agent. 

b) Effectiveness to the public: The likelihood the response v/ill express the 

relevant evaluative attitude to the relevant audience. 

c) Effectiveness to the expressor: The satisfaction in the communicator that the 

response allows an effective expression of the appropriate evaluative judgments/attitudes. 

When we punish criminals, award contestants, send flowers to a fiiend, or 

champagne to a successful job candidate, we aim to express to the agents a positive or 

negative evaluation of them. Consequently, we tend to choose treatments with a 

conventional meaning familiar to the agents themselves, and if for some reason they are 

apt to misunderstand (suppose for example the deserving agent speaks a different 

language) we tend to take steps to ensure they will understand (such as securing an 

interpreter). Language is, however, only one element which can facilitate or hinder 

effective expression. Since most deserved treatments involve more than mere words -

prison sentences, fines, medals, jobs, kind or harsh treatment - in order to ensure the 

deserving agent understands, we will need to know any conventional meanings such 

treatments may carry for the agent, as well as what sorts of things affect the agent 

positively or negatively. We will need to know the person's values, what is important to 
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him, what he hopes for, works towards, avoids, is afraid of, loves, or hates. Only with 

such knowledge can treatments be checked for effectiveness in expressing to deserving 

agents the evaluations they warrant. 

Some deserved treatments involve only private expression, from one friend to 

another. Others, however, involve public expression. In many cases, non-desert 

considerations recommend treatments be carried out publicly. Publicly expressing 

resentment of criminals, for example, obviously furthers social interests: open criminal 

proceedings protect against government corruption, while public sentencing deters other 

would-be criminals and fosters a feeling of security. But desert itself can also 

recommend treatments be carried out publicly, in which case the relevant public's likely 

understanding of a treatment will be relevant to the effectiveness of the treatment's 

expression. For example, a criminal wrongdoer displays not only disregard for the 

victim's rights, but disrespect for others in the community as well, insofar as he 

undermines the laws and institutions in the society and takes advantage of others' 

obedience of the law." For this reason, we think he deserves not just to be imprisoned, 

but to have his case open to public scrutiny, his sentence announced publicly, his 

" Here I have in mind something like Kant's argument that someone who secures a 
loan by making a false promise uses not only the banker as a mere means but also the law 
abiding citizens in a community, since he takes advantage of their promise-keeping, 
which ensures the bank is solid (and able to make the desired loans in the first place). 
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reputation tarnished, his conduct described to the society he has wronged. We whose 

value judgments are expressed in his punishment believe it appropriate and fitting to 

express these judgments to the criminal as well as the public. There is a similar story to 

tell with Olympic athletes and military heroes. What tliese champions deserve - for their 

hard work, shaping of our national identity, inspiration to others - is not only a medal, 

but the public admiration and fame that comes from having their success broadcast to the 

world. We broadcast their success not only because we thereby advance the public good 

(sometimes we do it despite net costs to the public good), but because that is what these 

individuals deserve. When this is so, treatments effectively express only if they are 

tailored to the relevant audience. Thus, it is common for such treatments to take familiar 

or traditional forms most people will understand. So effective expression depends both 

on the deserving agent's own background and on the conventional meaning of various 

possible treatments.^" 

Note that part of the explanation in the case of punishment for why this deserved 
treatment should be publicly carried out is because of the nature of punishment: 
punishment typically involves inflicting harm which people otherwise have a right not to 
have inflicted on them. Abuse of the power to punish would be horrific. Thus, we 
believe it is appropriate such acts are carried out under public scrutiny and only according 
to strict procedures, democratically agreed upon in advance. This explanation is not 
entirely motivated by considerations of desert, though considerations of desert are 
relevant, since desert requires effective expression, and in these cases the valuations 
being expressed are the public's. This partly explains why it is appropriate that the 
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The third factor relevant to effective expression is more difficult to state: the 

communicator's own view of how well the treatment expresses his/her/their judgment. 

Consider a class clown who, to the teacher's unending frustration, earns respect from his 

peers each time he suffers the standard punishments of having to stand in the comer, 

write sentences on the black-board, or show up for detention. Consequently, the unruly 

student wears his punishment as a badge of honor. To avoid the "badge of honor" 

problem, the teacher starts treating the class clown as a teacher's pet, giving him extra 

attention on his school work, and praising his academic abilities. Although this treatment 

is seen by the clown and his peers as shameful, the problem is that the teacher now feels 

very unsatisfied herself, because since to her academic praise is a wonderfiil treatment, 

she cannot see the punishment from her own point of view as effectively expressing a 

negative evaluation. This suggests some expressive acts are important to the expressor, as 

that person's expression, independently of the other function of getting a listener to 

understand a particular message. It is this element of effective expression I have in mind 

in the third factor above: does the treatment give the expressor satisfaction that she is 

really expressing her valuations?^' 

procedures for punishment be public, to ensure that over time they indeed remain 
effective expressions of the public's valuations. 

^^•'hat I have said here implies that desert judgments are always made from the 
point of view of a particular expressor, and that the evaluations which support the claim 
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Another point illustrated in the class clown case is that the different elements of 

effective expression often conflict, and it will not always be possible to resolve such 

conflicts, since when a standard response is ineffective on the first score, there may be no 

alternative response that would still satisfy a minimal threshold of effectiveness on the 

second or third scores. When there is no way to resolve such a conflict, we may simply 

have to settle for a treatment which is only marginally effective; since there are degrees of 

effectiveness, a marginally effective treatment can still be one that is deserved. Also, we 

may appeal to non-desert considerations in choosing which of two merely marginally 

effective expressions. 

My proposal is that effectiveness for each of these three considerations is relevant to 

where a treatment should be placed on the effectiveness scale (except where the second 

consideration, the public, is irrelevant). But I haven't any (and suspect there is none to be 

had) strict formula for which consideration is the most important, or how they are to be 

weighed when they conflict. The inexacmess of this account, however, is not a weakness 

of it. We would only expect to find a precise formula for measuring effectiveness if our 

intuitions about which treatments are deserved were exact, but they are not. Typically, 

are that expressor's evaluations. Although the expressive account does tend to present 
desert claims as coming from a particular person or group (expressing that person's or 
that group's evaluation of the person in question), this does not mean the desert claims 
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for some particular agent's action, we are willing to assent to numerous desert claims 

recommending quite different treatments, and we find it quite difficult to rank the 

treatments in an exact way according to which are the most deserved. Suppose, for 

example, someone has committed a particularly heinous murder. Our intuitions as to 

what is deserved may span quite a range, from being hanged, to life-imprisonment, to a 

slow-agonizing death, to a lonely and guilt-filled life, to injury at the hands of the 

victim's family. Due to moral considerations other than desert, it may be wrong for the 

State to carry out some of these treatments; yet we may still consistently believe that if 

such treatments were to occur, they would be deserved. Deciding exactly which of these 

treatments is the most deserved would be a very difficult, if not even a somewhat strange 

task. I am inclined to say any one of these treatments would be deserved, though once 

non-desert considerations are also figured in, the prison term is the best as an institutional 

response. The theory I advocate places expression at the heart of the nature of desert, but 

since our intuitions regarding what is deserved are fiizzy, it is no flaw of my theory that 

effective expression is also fiizzy. 

There is, however, a different sort of unclarity lurking in my account of effective 

expression. In my discussion of the first two factors relevant to effective expression -

are necessarily subjective or relativistic. I discuss the relationship between expressive 
desert and metaethical subjectivisim in Section 3.6 below. 
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effectiveness to the agent and effectiveness to the public - it may appear that what is 

crucial to effective expression is the likelihood the deserving agent will understand the 

message conveyed in the treatment, or the likelihood the public will understand the 

treatment. Although the likelihood of producing understanding in the agent or public is 

relevant to whether the treatment effectively expresses its message, this is not the entire 

point of the treatment. Moreover, on the expressive account, it is no part of the point of 

deserved treatments either to achieve agreement from the agent regarding the evaluation 

of her action or to bring deserving agents or the public to an understanding of the moral 

views which inform the evaluation of the agent. In this sense, the view I defend is unlike 

an educational theory of punishment and unlike theories which require deserved 

treatments, such as punishments, be justified to the individuals who receive them. To see 

these differences, it is necessary to clarify the sense in which the deserving agent's 

understanding of the treatment is relevant to whether the treatment accomplishes 

effective expression, and hence to whether it is deserved. For the purposes of illustration, 

let us suppose the deserving agent is a criminal convicted of murder, who is indeed guilty 

of the crime, who thereby deserves a prison term, since the murderer's action is worthy of 

severe disapproval and a prison term would effectively express this disapproval. 

We might distinguish between bringing the criminal to understand the attitude itself, 

i.e. disapproval or disgust, and bringing the criminal to understand the moral view behind 

this attitude, i.e. the moral reasons or principles which explain why the behavior is 
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worthy of disapproval and disgust. These are two different interpretations of the 

expressive function of deserved treatments. The first of these interpretations plays some 

role in expressive desert; the second plays no role in the theory. The theory nowhere says 

that to be an effective expression of the value component, the treatment must also 

communicate complex moral views, principles, or justifications. In this sense, the theory 

does not require either that we attempt to educate the criminal, or that we must justify the 

treatment to her. Of course, the theory does require that the behavior really is worthy of 

the attimde which is expressed. For that reason, the attitudes themselves do need to be 

appropriate, or justified responses to the behavior. So we should feel uncomfortable if we 

cannot explain the why the attitude we take to the murder is appropriate or warranted by 

it. But these wider moral views need not be expressed in any way in the deserved 

treatment. The theory does not, strictly speaking, rule out communication of this sort; it 

only says that considerations of desert do not require it. However, it will often be 

inconceivable that a treatment designed to communicate the very complex and specific 

reasoning behind a moral view will at the same time be effective in communicating 

attitudes such as dismay, disgust, horror, or outrage. Hence, it will often be hard in one 

treatment to meet the demands of desert and this separate goal of education or 

justification. Prison terms well convey the disapproval and anger felt towards murders, 

but a prison term may be far less effective than a good philosophical book, a movie, or a 

stimulating lecture for teaching the murderer why murder is wrong. The fact that lessons 
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in morality may better teach the criminal why murder is wrong does not undermine the 

claim that he deserves a prison sentence rather than a stimulating lecture, since desert is 

about expressing disapproval and anger, not about teaching moral principles. 

What effective expression requires is the expression to the criminal of the evaluative 

attitudes warranted by her behavior. However, bear in mind that two important 

qualifications to this have already been made. First, "bringing the criminal to 

understand" does not require that the criminal be likely to accept or agree with the 

judgment or evaluative attitude expressed in the treatment. Second, the likelihood the 

criminal will understand the attitude expressed in the treatment is only one of three 

factors, which contribute to the effectiveness of the treatment. Naturally the treatment 

will tend to express more effectively if it is expressed in terms or conventions that the 

deserving agent herself is likely to understand. However, we care about other factors in 

effective expression, which may sometimes conflict with this one. As an analogy, 

consider the aim of a professor to effectively express a view in a lecture to her students. 

Here, the teacher will aim to explain the view in terms the students can understand. 

However, if many of the students have such a limited command of the language that the 

view cannot be accurately represented in terms they can understand, the professor may 

well achieve more effective expression of the view in terms which preserve the richness 

of the view for the few students who can follow it, even though many of the students will 

fail to understand it. The important point here is that the likelihood of achieving 
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understanding in the criminal or the public are relevant considerations, but not the sole 

criterion of effectiveness in expression. 

In the next section, I explain how the value component of expressive desert allows a 

richer explanation of how desert claims function than has previously been provided. In 

the process I will explain how expressive desert answers the fittingness puzzle. In 

Section 3.5,1 show how the theory can address the relationships between desert, 

entitlement and institutional structures. 

3.3 How Values Support Desert Claims 

Despite Feinberg's helpful insight that deserved treatments express responsive 

attitudes, I claimed in Chapter 2 that he failed to see an evaluative component essential to 

the attitudes expressed in deserved treatments (and hence implied by desert claims). 

Expressive desert explicitly captures this evaluative element of desert. In this section, I 

clarify its importance. Desert bases and fitting treatments are determined by the proper 

valuing or disvaluing of people's actions or characteristics. Moreover, the value 

component allows us to explain what makes some treatments, and not others, fitting 

responses to particular bases of desert. 

People value or hold in high regard many characteristics or behavior: intelligence, 

agility, strength, honesty, clarity, reasonableness, diplomacy, compassion, artistic 

expression, beauty. Other traits and actions we disvalue or hold in low regard: 

selfishness, deception, disregard of others, carelessness, aggression. Some characteristics 
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are neither good nor bad, except in so far as they are useful for some purpose: whether an 

apple's tartness is a good thing depends on whether you are making apple pie or Waldorf 

salad. But when we have a specific purpose in mind, it is useful to rank or evaluate 

objects or people according to how well they measure up on a standard determined by our 

purpose: fhiit might be ranked according to its ripeness for quick sale, or according to its 

sweetness for eating; apples might be ranked according to their size, or juiciness, or taste; 

students might be ranked according to their ability in math for a technical job, or for their 

diligence for an employer whose greatest concern is to hire a hard worker; police officers 

might be ranked according to their accuracy in aiming a gim, or their courage; ball 

players might be ranked according to their height for basketball, or bulk for football; 

members of a cheerleading squad might be ranked according to height and weight, the 

smallest to be placed at the top of the pyramid. These examples show a wide range of 

ways in which we value people, including both intrinsic and instrumental valuing of 

them. 

Desert bases are determined by such values. The feature or action specified as the 

basis of desert is just the feature or action which is (intrinsically or instrumentally) 

valuable or disvaluable. The value of music determines a whole range of desert bases 

which exhibit musical excellence or talent. Such bases for desert might include an 

elegant voice, a vision for creating beautiful melodies, superb piano playing, or a song's 

lasting power to move us. The Student Council values or judges community awareness 
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and concern for others, which leads the Council to award budgetary allocations to student 

clubs on the basis of a club's ability to show that it fosters community service in its 

activities and projects. The Student Council's valuing of community service 

straightforwardly determines the basis of the Council's judgments about which clubs are 

deserving of sponsorship. 

The value component is equally important in determining a response appropriate to 

the desert basis, since treatments express these values. We express values and attitudes 

towards the bases of desert in the way we react to people. We respond well to honesty, 

express hurt or anger when deceived, imprison people who intentionally harm others, 

behave graciously for kindness shown us, hire those with better skills for our purposes, 

award those with great talent in areas that we value. Our treatments of people express 

value judgments or attitudes about them with respect to their features, characteristics, or 

activities we value, disvalue, or find useful for our specific purposes. 

The value component is central, since it identifies the appraising or disapproving 

attitude towards the feature reflected in the desert basis. A mode of treatment is a 

deserved (fitting or proper) response to a desert basis, if it effectively communicates the 

evaluative attitude which is warranted by the desert basis. As outlined above, whether a 

mode of treatment effectively communicates this attitude depends on how well it 

communicates to the deserving agent, how well it communicates to the public, and 

whether the communicator feels her attitude is expressed to a sufficient degree. Effective 
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expression in these three senses depends on the conventional meaning of the treatment 

and its effects on the well-being of the deserving subject.^" The standing ovation 

mentioned earlier, medals of honor given by governments, trophies bestowed upon 

athletes, and punishments issued by the criminal justice system are treatments which have 

a conventional and public meaning. In addition to communicating the attitudes of our 

community, the modes of treatment associated with desert claims usually carry with them 

a range of effects on our well-being. In so far as we care about the approval and 

disapproval, appreciation or scom, of our community, we react to such responses with 

pride or shame. Sometimes the response carries significant financial reward, or creates 

important professional opportvinities, and can thereby make our lives go better or worse. 

Because we want to ensure that our values are expressed effectively, we must carefully 

consider the probable effects of the responses open to us. A response which creates 

opportunities for great financial gain goes awry, or miscommunicates, if we intend to 

express disgust, horror, or extreme disapproval. Thus, when a serial killer becomes 

wealthy by selling his story, we feel the public reaction to his crimes has gone wrong. 

This is not to say that the effects of the mode of treatment on others are irrelevant 
to its appropriateness. The fact that a large fine might adversely affect the well-being of a 
wrongdoer's children might lead us to seek a different treatment which expresses our 
disapproval of the wrongdoing, without thereby (inappropriately) punishing the innocent 
children. Still, if we find the treatment inappropriate because of how it affects the 
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Society's response to the killer has failed effectively to communicate how much we 

dislike his actions. This is what we mean when we say he does not deserve to profit from 

his wrongdoing. 

In determining desert bases and modes of treatments, the value component of desert 

provides the key to solving the fittingness pu22le ~ that is, the question of what makes 

some treatments, but not others, fitting responses to the desert basis." Feinberg's account 

told us a desert basis provides a kind of reason for the response. The fact Smith cheated 

on the exam is a kind of reason for suspending him. But this account is not enough, since 

it caimot tell us why cheating provides a reason for suspending Smith, rather than for 

taking him to lunch. One might respond that suspension is a fitting response, while 

taking him to lunch is not. But the fittingness puzzle demands some account of this very 

notion "fitting." 

The answer is that we must look to values and the way in which they can most 

effectively be expressed. An appropriate and fitting response will be one that is apt, given 

its conventional meaning and effects on well-being, to give expression to our values and 

communicate them to the public and/or the deserving agent. Notice that this solution can 

explain why a particular response to some desert basis might be appropriate in one 

children, this is probably due to our desire not to hand out a treatment which gives 
someone what he deserves, only at the cost of causing others undeserved harm. 
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society, but inappropriate in another, even where the two societies share similar values 

regarding the desert basis. What the response communicates depends on various 

conventions, traditions, and other community values, so it will differ across societies.*^ 

3.4 Does Expressive Desert Really Solve The Fittingness Puzzle? Or, Not One but 

Three Fittingness Puzzles 

In the last section, I claimed to have answered the fittingness puzzle by explaining 

that treatments are fitting responses to desert bases, if they effectively express value 

judgments or attitudes warranted by the desert bases. A critic might object that deserved 

treatments effectively express our evaluative attitudes, because the treatments themselves 

just are fitting, so that fittingness explains the effective expression, not the other way 

around. If this objection is correct, I haven't really solved the fittingness puzzle, but 

presupposed an answer to it." In this section, I draw an important lesson from this 

criticism, but I also argue the criticism does not entirely undermine the ability of the 

expressive account to explain fittingness. What it shows is that there is really more than 

one fittingness puzzle. In fact, I will outline three distinct questions or puzzles about 

desert which might appropriately be called a "fittingness puzzle." The expressive theory 

" See Section 1.3 for the first introduction of the fittingness puzzle. 
"This raises the question of whether the account I have given makes desert claims 

necessarily relativistic or subjective. I return to this question in Section 3.6. 
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of desert only presiunes to answer one of these. However, the intuition that I haven't 

really solved the fittingness puzzle may be due to these other different questions which I 

leave open. My aims, therefore, in this section are twofold. First, I want to meet this 

objection by showing that the expressive account does make a contribution to answering 

an important puzzle about fittingness. The account does not presuppose the same concept 

of fittingness it seeks to answer. Second, I want to outline two separate questions which 

are also about a kind of fittingness, but I do not attempt to answer either of these, since 

the answers to these puzzles go beyond a conceptual theory of desert. 

To say a habitually tardy employee deserves to be fired is to say it is fitting or 

appropriate that employees be fired for tardiness. Is it just a flmdamental, irreducible fact 

about the world that getting fired is an appropriate and fitting response to repeatedly 

showing up late for work, while getting a pay raise isn't? The expressive account says 

there is more to tell. The key to the fittingness puzzle is that deserved treatments are a 

way of expressing evaluative attitudes and judgments about people, and treatments can be 

more or less effective in expressing these. When a treatment is effective at expressing 

these, it is deserved. The explanation for why we fire someone who is repeatedly late is 

that firing someone really expresses to them that we do not value tardiness or 

" I am grateful to both Holly Smith and Ron Milo for raising this objection in 
conversation. 
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irresponsibility in an employee. This value is at the heart of the desert claim, and only 

some treatments can express it. Pay raises, or even a mere "talking-to" will not express 

the very negative judgment we have of this employee. 

The objection considered here pushes the question one step further, to ask why firing 

someone expresses this negative judgment, but a pay raise would not. According to this 

objection, I have not solved the fittingness puzzle, unless it can be shown that I do not 

rely on the mysterious notion of fittingness after all, in appealing to the idea of expressing 

an evaluative judgment. If the question of "why do only some treatments express our 

attitudes" is as mysterious as the initial question of fittingness, then I have not clarified 

the puzzle at all. 

This objection is unfair as it stands, but not totally without merit. My response to 

this objection has two parts. First, I want to show that the appeal to effective expression 

of evaluative attitudes does clarify something. That is, I want to show that effective 

expression is less mysterious than the previous appeals to fittingness. In the second part 

of my response, however, I concede that there is a kind of fittingness presupposed by 

effective expression. This means there is still something of a fittingness puzzle lurking 

unexplained in the account. I attribute this to two additional puzzles which the theory 

makes no attempt to emswer. 

To show that the appeal to effective expression accomplishes something, consider 

the initial references to fittingness with which we began. Feinberg has said that 
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"suspending Smith from school" is a "fitting and appropriate" response to his cheating on 

the exam. According to my argiiment, that appeal to fittingness is clarified by 

introducing the idea of effectively expressing a value judgment or attitude. To see this, 

consider that the initial concept of fittingness is much broader than the fittingness I argue 

is associated with the concept of desert. For example, without straining the everyday 

usage of the term "fittingness," we can say "It is fitting that Eva live in the beach house, 

since Mrs. Avery left it to her in the will." Here fittingness corresponds to entitlement.^® 

However, fittingness is also broader than entitlement. Even if Eva were not entitled to 

the beach house (because Mrs. Avery died before she could sign the will), we could still 

quite naturally say it is "fitting that Eva live in the beach house, since Mrs. Avery did 

wish for her to have it." This would be a natural thing to say, even if Eva does not 

deserve to live in the beach house. Suppose, for example, Eva was only a passing 

acquaintance who happened to say a few nice words to Mrs. Avery on her deathbed, 

which Mrs. Avery mistook to represent a much deeper friendship. In such a case, Eva is 

neither deserving of the beach house, nor entitled to it, yet we are still inclined to say it is 

fitting that Eva live in the beach house, since after all, Mrs. Avery wished her to have it. 

I leave it open whether the entitlement involved here is institutional or moral. It is 
at least institutional, since Evas' entitlement depends on the laws regulating inheritance. 
It may also be moral, if it is also supported by moral reasons, i.e. perhaps those having to 
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These examples show there are more kinds of fittingness than the fittingness which is 

associated with desert. It is clear also that we cannot explain the fittingness in these 

examples in terms of the expressive account of desert. There are no evaluative judgments 

of Eva expressed in her getting the beach house. So the effective expression of evaluative 

judgments of agents is an idea more specific, more narrow than the initial everyday 

concept of fittingness. In this sense, the expressive account does accomplish important 

clarificatory and explanatory work on the mysterious notion of fittingness which seems 

so linked to the concept of desert. 

The objector could, however, agree that I have narrowed the notion of fittingness 

from its ordinary usage to one more specific to the concept of desert, but still insist that in 

appealing to effective expression, I presuppose the concept of fittingness I set out to 

analyze. Without further argument, however, this claim is not very plausible, since there 

is no reason to believe the idea of effectively expressing a value judgment is as 

mysterious as the idea of fittingness. Admittedly, I do not explain effective expression 

with precision. But the three factors I specified in Section 3.2 as relevant to effective 

expression do give us promising directions to explore. Also, the literature on values, 

meaning, expression, and representation will all be relevant to understanding what it is to 

do with the good of people to decide for themselves what shall become of their property 
once they are gone. 
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effectively express something. Thus, it is too early to say expressive desert invokes ideas 

to explain fittingness, which are as mysterious as the idea of fittingness itself 

There is, however, an important lesson in this objection, which can be seen by 

exploring why effective expression seems somewhat mysterious. The objection asks us 

to consider why "suspending Smith" effectively expresses our negative judgment of his 

cheating, or why a "prison sentence" effectively expresses our negative judgment of a 

thief s burglary attempts. Why do these treatments express our negative judgments, 

while only things like money, applause, fame, gifts, kind words, flowers, and so on 

express positive judgments of people's actions or attributes? I have pointed to such 

things as conventional meanings and effects on well-being to explain how these responses 

can express or convey value judgments. The latter element, effects on well-being, is of 

particular interest here. The reason effects on well-being are relevant is that it seems a 

basic, fundamental fact about the world that if we want to express a positive judgment of 

someone in some way other than mere words, we need to treat the person in a way that is 

generally desirable, positive, or helpful to them. Similarly, if we want to indicate a 

negative judgment, generally unpleasant treatment is required. I did not explain why this 

is so, but relied upon this fact to explain what makes some treatments effective and some 

ineffective at expressing our valuations. The basic fact I rely upon is that good treatments 

go with positive valuations, and bad treatments go with negative valuations. Here then is 

a kind of basic, fittingness I rely upon to explain effective expression. But this is not the 
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same fittingness Feinberg had in mind when he said deserved treatments are "fitting or 

appropriate" responses to certain characteristics or actions of a person. Nevertheless, it is 

a kind of fittingness presupposed by the expressive account of desert, and so far remains 

unanalyzed by the account. I do not know whether this is a natural phenomenon or a 

fimdamental feature of the world, not susceptible to further analysis; at any rate, I shall 

not attempt further analysis of it. I am satisfied for the moment to show that the kind of 

fittingness implied in an assertion of desert can be reduced to the effective expression of 

an evaluative judgment of an agent, where effective expression depends on this fact that 

good treatments fit with positive valuations, and bad treatments fit with negative 

valuations. Although this kind of "fittingness" remains unanalyzed, it is still a 

substantive result that desert claims depend on this kind of fittingness at the core, in 

virtue of the fact that the deserved treatments need to effectively express evaluative 

judgments of the agents. 

There is, moreover, a third kind of fittingness implicit in my account of desert, which 

1 also leave unanalyzed. Here I have in mind the requirement in the value component of a 

desert claim, that the characteristic or action identified in the first component as the basis 

of desert be worthy of some evaluative attitude or judgment. Thus, for treatments to be 

deserved, it is not enough that they express zuiy evaluative attitude whatever regarding the 

basis of desert; they must express an attitude which "fits" with the desert basis, in the 

sense that the desert basis is worthy of, or warrants that evaluative attitude. 
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Although this is also a kind of fittingness implicit in desert, I do not provide an 

account of what makes some evaluative attitudes appropriate to, or warranted by, some 

desert bases. Fortunately, though, the answer to this question does not seem to me 

properly part of a conceptual theory of desert, since this is really just the larger question 

of which things are valuable. It is true that on my theory, we cannot know which specific 

treatments are in fact deserved, unless we have the proper evaluative attitudes towards 

various characteristics or talents. Thus, we cannot justify any particular desert claims 

without knowing which things are right, wrong, valuable, disgusting, beautiful, bad, 

reprehensible, or worthy of admiration, reverence, respect, or love. This is indeed a 

consequence (and a contribution) of my theory of desert: desert claims always depend on 

accurate evaluations. That does not mean that to say what desert claims are like, in 

general, we need to be able to say what makes something valuable, in general. It means 

that desert claims "piggyback," so to speak, on accurate evaluations. 

Having separated this question from the fittingness puzzle raised in Chapter 1, let me 

return to one problem I raised against Feinberg in the last chapter. There, I explained that 

Feinberg speaks of "responsive attitudes" being the basic things which are deserved, but I 

rejected this way of speaking, on the grounds it is misleading. I can now better explain 

what makes that terminology misleading. To describe "responsive attitudes" as "the 

basic things which are deserved" confuses two separate issues: (1) What makes a 

treatment a fitting response to a characteristic or action?, and (2) What makes a 
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responsive attitude an appropriate attitude to take to a characteristic or action? On my 

view, the standard question of what it means to deserve something is the first question, 

and this is the question my theory seeks to answer. However, my answer to that question 

does say that desert claims depend in part on appropriate responsive attitudes. In this 

sense, desert claims presuppose correct value judgments. What makes a value judgment 

correct, however, could be quite different firom what makes a specific treatment of a 

person an appropriate response to the valuable thing they have done. 

To summarize the argument of this section, I have now identified three distinct 

fittingness puzzles, which address three distinct questions: 

1) Why are some treatments, but not others, fitting responses to a particular desert basis? 

Call this "the fittingness puzzle." 

2) Why are some treatments, but not others, effective expressions of the evaluative 

attitude warranted by the desert basis? Call this "the effective expression puzzle." 

3) Why are some evaluative attitudes, but not others, appropriate to the desert basis? Call 

this "the value puzzle." 

The expressive theory answers the first puzzle by claiming that deserved treatments 

must be fitting in the sense of effectively expressing an appropriate evaluative attitude 

towards the basis of desert. The expressive theory offers a partial answer to "the effective 

expression puzzle," by claiming that effective expression is a matter of degree, it depends 

partly on convention, and involves expression for an expressor, a deserving agent, and 
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sometimes a relevant public. However, expression also seems to depend partly on the 

effects to one's well-being, so that only positive or desirable treatments can express 

positive evaluations, while negative treatments typically can only express negative 

evaluations. This fact is not one for which I provide any further explanation, but might 

be seen as a kind of natural or fundamental fittingness presupposed in the account of 

effective expression. The e.xpressive account claims that every desert claim implies an 

evaluative attitude towards the basis of desert, and the desert claim is only true if the 

attitude is an appropriate one, but 1 have argued that "the value puzzle," or the 

explanation for what makes the attitude appropriate, is properly part of the theory of 

value, not part of a conceptual theory of desert. 

3.5 Desert, Entitlement And Institutional Structures 

I have explained the role of the value component in answering the fittingness puzzle. 

The value component also plays an essential role in explaining the relationships between 

desert, entitlement, and institutional structures. In the last chapter, I argued that 

Feinberg's distinction between desert and entitlement should be taken as a distinction 

between desert and institutional entitlement. 1 also argued that desert should be viewed 

as distinct from moral entitlement. In this section, I show that expressive desert is 

consistent with the distinction between desert and both kinds of entitlement, but it has the 

additional virtue that it can explain the sense in which desert is prior to institutional 

structures. To illustrate this, I return to the footrace case. Suppose a group in the society 
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highly values speed in sports. We identify the object of our admiration as speed, and 

believe it worthy of our admiration. Wanting to express our esteem for those who exhibit 

speed to the greatest degree, we identify the desert basis as "being the fastest runner." 

Hence, the desert basis is determined by our evaluative attitudes, independently of any 

publicly established rules, laws, conventions, or institutional practices.'' Since 

institutional entitlement depends on such rules or laws, it is clearly distinct from desert, 

though the two notions are related as follows. 

Since there are many fast runners, and many people interested in who is the fastest, 

we need an institution charged with conducting races which fairly and consistently 

measure the competitors' speed. In order to make its determinations efficient and 

consistent over time, the institution develops the practice of running on tracks of uniform 

size with clearly marked start and finish lines. Strict rules are followed, which generally 

determine who is fastest, but which occasionally and understandably fail to reflect the 

rurmer who is truly fastest. These rules create the entitlement conditions; the bases of 

desert, however, are prior in the sense that the instimtional entitlement conditions were 

Technically speaking, it is not "our" evaluative attitudes that determine the bases 
of desert, but the evaluative attitudes which the bases warrant. Thus, it is not enough that 
we do admire speed; the speed must be worthy of our admiration. 



104 

inspired by them.'® The institutional entitlement conditions represent our best attempt to 

identify that individual who exhibits the desert bases to the greatest degree. But since the 

entitlement conditions are necessarily inflexible (they must be so if they are to be 

practical, measurable, and lasting) and fallible, they sometimes fail to pick out the fastest 

runner. That shows how the two notions can sometimes come apart. Still, if what we 

want over time is to be as accurate as possible in determining the fastest runner, we are 

well advised to follow the rules of the footracing institution. Moreover, once they are 

established and announced, institutional entitlement conditions create legitimate 

expectations, the fulfillment of which will compete with claims of desert, and will often 

override them. To say desert is prior to entitlement, in the sense just explained, is not to 

say desert claims always outweigh entitlement claims when the two conflict. 

The value component of expressive desert allows a richer explanation than Miller's 

or Feinberg's of the priority of desert. Miller saw that desert is prior in the sense that it 

can constrain the institution. We can now explain how desert provides such constraints. 

I have already pointed out that the institutional entitlement conditions (given by the rules 

of the practice) are inspired by the bases of desert; that makes the desert bases prior to the 

institution, and not determined by it. Moreover, since desert bases are determined by the 

Here I give the impression desert is also temporally prior to instimtions. Normally, 
this is the case, yet I can think of no conceptual constraint on the possibility of an 
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values implicit in the desert claims, desert is prior to the institution in another sense: the 

strength or support of the desert claim comes, not from the instimtion, but from the 

values, attitudes, and aims of the community - the admiration of speed and the desire to 

express it — and these values and aims are prior to the institution; they in fact are the 

reason for the development of the institution. The institution may have the effect of 

maintaining and fostering these values in the community, but if speed were no longer 

valued, or if people no longer cared enough to recognize and reward it, then the support 

for both the desert claim and the institution would disappear. Desert offers normative 

constraints on instimtional structures, in the sense that desert claims are offered as 

grounds for revising the institution's methods when the entitlement conditions fail too 

often to reflect the values on which an institution is based. For example, sporting 

institutions arguably fail to reflect the values of sports fans when they reward competitors 

whose superior abilities are due to the influence of drugs, rather than to the traditional 

methods of coaching, training, hard work, and natural talent. In response, these sporting 

institutions have developed rules, drug testing, and penalties to insure that the superior 

ability displayed in the sport do not result from steroids, or other drugs. These 

regulations represent the instimtion's attempt to bring itself in line with the values of 

sports supporters, who appreciate only natural ability and the traditional methods for 

institution's existing before the characteristics rewarded have value. 



developing athletic skill. These values, on w^hich the institution is based, cannot support 

desert claims based on drug-enhanced skill, since drug-enhancement is not worthy of the 

same admiration felt for natural talent and hard work, because it is artificial, gives some 

an unfair advantage, or has dangerous side-effects. 

Explaining desert as preinstimtional in this sense is significant, because it shows that 

considerations of desert are relevant to the normative evaluation of institutions in a 

society. However, it is important to clarify what is not entailed by my claim that desert is 

preinstitutional. I do not argue that desert claims, with fully specified desert bases and 

modes of treatment, arise entirely outside any contextual setting. Recall the three 

elements involved in a desert claim: the subject, the basis, and the mode of treatment. 

"Sally deserves the medal for being the fastest runner." I have claimed that the mode of 

treatment, in this case being awarded the medal, is an expression of the evaluative attitude 

implicit in the desert basis. As "expressions," the appropriateness of particular modes of 

treatment might well be influenced, if not fully determined by, conventions and 

institutional practices. Institutions have practices and traditions which give the meaning 

of offering a medal, and explain why it is an appropriate treatment. Since this part of the 

desert claim is influenced by the institution, there is a sense in which it is misleading to 

say that the desert claim, "Sally deserves the medal for being the fastest runner," is 

logically prior to the institution. This issue arises, however, only because the expressive 

component of desert claims is always to some extent contextual. That is, expression and 
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institutions which do the expressing. What I have argued is that this sort of contextual 

influence is consistent with the relevance of desert to the justification and normative 

criticism of institutions.^' 

David Miller has independently made a similar point in Ch. 7 of his book Essays 
on Social Justice, forthcoming in 1998 with OUP. There Miller also argues desert is 
preinstitutional in the sense of imposing normative constraints on institutions. He also 
claims desert is dependent on institutions in two senses: 1) "many of the benefits people 
are said to deserve could not exist in the absence of the appropriate institutions," and 2) 
"in a number of cases, the performance which constitutes the basis of desert only 
qualifies as such because the relevant institution exists. The same course of action 
performed in other circumstances would not make the performer deserving." Certainly, I 
would agree with the first sense in which Miller claims desert is institution-dependent. 
He claims, for example, that "no one can deserve a Victoria Cross unless we have a 
system of military honours." This makes sense on my account, because desert implies an 
element of expression and such things as medals and military honours are conventional 
means of expressing clear evaluative messages. His second claim is more problematic, 
however. Certainly as it is stated above, this claim is inconsistent with the expressive 
account. He claims, for example, that "I can mark out a 400 metre track and run round it 
in 45 seconds, but in the absence of an institution of competitive sport there is nothing 
that I deserve for doing so." I disagree. I suspect Miller is confusing desert v^th 
entitlement here. The basis of desert is something like being able to run very fast, or 
faster than almost anyone else. If I do that, then so long as demonstrating such speed is 
valuable, whether or not there is a competitive institution, I am deserving of some 
treatment which expresses or represents the value in my activity. Without the institution, 
I need not do anything so specific as mark out a 400-meter track, and I need not deserve 
anything so specific as a medal. The specificity of running round a clearly marked track 
according to a timer represents the entitlement conditions which are inspired by desert, 
and the medals represent one very effective way of expressing or representing the positive 
evaluation of my talent. But none of this suggests there is nothing I deserve for rurming 
fast, where no competitive institution exists. Miller seems, however, to realize this later 
in his chapter when he says, "Now if there are performances that are socially valued, then 
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So far in this section, I have demonstrated how the expressive theory accommodates 

the distinction between desert and institutional entitlement, as well as offering a rich 

account of the sense in which desert is preinstitutional. I argued in the last chapter that 

there is at least a conceptual distinction between institutional and moral entitlement, and 

that desert is distinct also from moral entitlement. It is worth pointing out here some 

considerations which show how the theory preserves that distinction. First, desert is not 

the only moral concept which is preinstitutional. Claims of moral entitlement, such as the 

right to freedom, the protection of private property, or various welfare rights, could also 

serve as the motivation for adopting certain institutional rules, which themselves would 

then generate institutional entitlements. So, to say that desert is preinstimtional does not 

rule out the influence of other moral considerations, which might be the basis for moral 

entitlements, in the shaping of our institutions. If my argument in the last chapter (that 

desert and moral entitlement are distinct) was successftil, then under the expressive 

theory of desert, moral considerations such as those which underpin liberty, property, or 

diose who undertake them do I think have deserts, albeit rather vague ones, prior to the 
establishment of instimtions." This latter statement is more in line with my view, but I 
fail to see how it is consistent with the earlier statement. Miller seems to attribute his 
different view here to the fact that some bases of desert are valued in every society, and 
others are only valued in some societies. I believe, however, he is on the wrong track 
here. I explain my own view about the relationship between desert and subjective or 
objective values below. 
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welfare rights will remain distinct moral considerations, which sometimes compete with 

desert.'" 

3,6 Value Disagreements, Metaethics, and Expressive Desert 

So far I have argued expressive desert explains the fittingness puzzle, distinguishes 

between desert and entitlement, and provides a precise account of the sense in which 

desert is prior to institutions, thus imposing normative constraints upon them. The 

expressive account holds the key to these puzzles, by showing how evaluative judgments 

or attitudes are implicit in every desert claim. The evaluative component of desert, 

however, raises questions of its own. Values are inevitably the locus of great 

disagreement, which raises difficult questions for a theory of desert. 

The reader may have already picked up on some ambiguities in my presentation so 

far of the structure of the value component. For example, the evaluative component 

^ One objection to my discussion of desert and moral entitlement in the last chapter 
and in this section is that there are some desert claims which seem to have considerations 
such as need or compensation as their basis, as in "Homeless people deserve food and 
shelter in virtue of their grave need," or "Henry deserves compensation because Tom 
smashed his car." Miller has characterized compensation as a kind of "right," and human 
rights as a claim based on "needs." If he is right about this, then these claims suggest that 
desert claims can be based on other moral considerations. I discuss the relationship 
between desert and need, as well as between desert and compensation, in Chapter 5, but 
there I am addressing a different kind of objection for the expressive theory raised by 
these cases. In that section, I argue that these cases of desert are somewhat misleading, in 
that the need and compensation are not really the basis for the desert in these cases. If I 
am right about that, I do not believe these cases will pose a problem for me here either. 
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states that the basis of desert "is worthy of some evaluative attitude," but in other parts of 

this chapter, I have often referred to how "our" values, or "the community's" values, or 

"the student council's values," determine the basis of desert. This makes it unclear 

whether desert claims are relative to the values and aims of particular persons or groups, 

or whether desert claims depend on objective values. Another way of posing this 

question is: can two people or groups who disagree about what is valuable agree about a 

desert claim based on that value? For example, if mud wrestling is a perverse, violent, 

and degrading sport to me, must I disagree with thousands of mud-wrestling fans who 

argue that terrific mud-wrestlers deserve more air on American television? 

Insofar as these questions result from disagreements about values, complete answers 

to them would take us beyond a theory of desert. We would need to address normative 

questions such as which things are valuable, admirable, disgusting, worthy of approval 

and disapproval." We would also need to address metaethical questions such as: a) the 

metaphysical question of whether there are things called values that exist in the world, b) 

the semantic issue of what value language means, and what the truth conditions are for 

evaluative claims, and c) the motivational question of whether and in what sense 

normative judgments give people reasons to act. In this section, I will explain how 

" This is the same as the "third fittingness puzzle" or "the value puzzle" I outlined in 
3.4, but which I do not attempt to solve in this dissertation. 
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expressive desert is able to remain largely neutral on these broader normative and 

metaethical questions. At the same time, however, with only minimal (and very 

plausible) assumptions regarding the nature of value, I will show how the concept of 

desert itself generates a plausible view about the status of desert claims in the face of 

value disagreements. 

First, however, let me digress briefly to illustrate some disagreements about desert 

which do not arise from value disagreements. This is important, since it highlights the 

capacity of the expressive theory to illuminate various sources of disagreement over 

desert claims. Disagreements which are not fimdamentally about values are easier to 

resolve. It is an important contribution of the expressive account that it clarifies the nature 

of very different kinds of disagreements about desert, clarifying the form of argument 

needed to resolve them. 

Even if one accepts the value implicit in a desert claim, it can be criticized on at least 

two other grounds: (1) whether the desert basis really picks out what is valuable, and 

(2) whether the mode of treatment adequately expresses the value. The first kind of 

criticism happens when the values and aims are not specific enough to generate one well-

specified basis of desert. For example, our admiration of speed might just as easily have 

supported a desert basis such as "running faster than the fastest village dog," or "running 

100 yards in 10 seconds or less." All those who could meet such a criterion would be 

awarded a medal. Imagine two camps in the footracing institution, who share the same 



112 

admiration for speed, but disagree about wiiich exemplifications of speed should be 

applauded. One camp rejects any claim that a runner deserves the gold for being the 

fastest in the race, arguing rather that any runner who nms 100 yards in 10 seconds or less 

deserves a gold medal. The two groups are equally committed to recognizing speed on 

foot, but they disagree about when the admirable features they want to recognize are 

exhibited. 

The second criticism happens when two groups disagree about what a treatment 

expresses. Two groups of concerned citizens recognize the same acts of wrongdoing as 

white-collar crime, and they feel equally resentful of it, but they disagree about how most 

effectively to express this resentment. One group believes white-collar criminals should 

be stripped of their fortunes; the other group insists imprisonment is the only appropriate 

treatment. 

Disagreements about desert which arise from disagreements about values are harder 

to resolve. Suppose someone argues as follows. Fast runners don't deserve our 

admiration! Running is boring! Those who enjoy it do so only because they have not 

been exposed to other more interesting and more praiseworthy sports. What is a desert 

theorist to say when different people or groups have such different and strongly held 

beliefs about what is valuable? 

First, the theorist of desert cannot resolve the value disagreement, without going 

beyond a conceptual project, into the normative territory of which things are worthy of 
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being valued. Expressive desert is neutral with respect to what is valuable and what is 

not; the lesson of expressive desert is that desert claims piggy-back to some extent on 

questions of what is valuable. Once what is valuable is settled, expressive desert will tell 

you what treatments are fitting or deserved responses. 

The theory is also largely neutral on the metaethical question of what it means to 

make an evaluative claim, and of what makes such claims either meaningful or truthful. 

To illustrate this, I will use the metaethical theory of emotivism or expressivism, to show 

that the expressive theory of desert is independent from this metaethical view, and need 

not suffer from its standard problems.'" 

Emotivism is one kind of metaethical subjectivism or anti-realism. As anti-realists, 

emotivists attempt to make sense of moral language, while at the same time denying the 

existence of moral facts. Emotivists incorporate a theory of language, according to which 

language can be used in a variety of ways, for a variety of purposes. Perhaps the most 

familiar use of language is to report or state facts, as in "Carl Lewis is the fastest man on 

Earth," or "Doctors frequently work 60 hours per week." These statements convey 

information; they purport to be true or false. By contrast, when a woman sighs "Wow!" 

I choose emotivism to illustrate this point, also because I am particularly concerned 
to dispel any confusion which may otherwise arise from the similarity in name of "the 
expressive theory of desert" and metaethical "expressivism" or "emotivism" with regard 
to evaluative statements. 
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on seeing a beautiful man take the dance floor, she states no facts, but only expresses an 

attitude about the man. When a scrooge mutters "Uggh" to his wife's announcement, 

"Christmas is coming!", he also expresses an attitude. In neither case, do we think of 

their utterances as being either true or false. Emotivists regard normative language as the 

latter expressive type of utterances. Moral language is used to express moral attitudes, 

but moral utterances are neither true nor false. Thus, an utterance such as "Inequality is 

wrong," should be analyzed as "Boo inequality!"'^ 

Emotivism has been shown to face a number of problems. For example, one claim 

made against emotivism is that it cannot account for the place of reason in moral 

discourse. Moral judgments are typically supposed to require justification, and to be 

subject to criticism, in a way that distinguishes them fi-om expressions of mere 

preferences, such as "Ice-cream is yummy." Moral claims are such that we expect 

reasons can be given for or against them, and that these reasons have motivational force 

for us. If moral claims cainnot be truth-assessed, then it is difficult to see how reasons can 

be given for or against them. There may be reasons which explain why I am inclined to 

exclaim, "Mmmm! Ice-cream," but they are not the sort of reasons people can disagree 

with, or criticize me for. They are not justificatory reasons. Treating moral claims as 

" For a brief introduction to emotivism, see James Rachels' "Subjectivism," in A 
Companion to Ethics, ed. P. Singer (Cambridge, Mass: Blackwell, 1991), pps. 332-441. 
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expressions which cannot be truth-assessed makes the nature of moral justification 

mysterious. 

The expressive account of desert, however, is clearly not a form of emotivism. The 

reason for this is that my theory requires only that the third component of desert be 

expressive. The account claims that deserved treatments serve an expressive function, to 

express our evaluations (whether moral or non-moral) of agents or objects. There is no 

claim, as emotivism would require, that the evaluations themselves are mere expressions 

of moral emotions, feelings, or attitudes. The evaluations implicit in desert claims, 

according to the expressive account, have the following form: b (a characteristic or 

action of the agent, such as "Jumping high") is worthy of a (some evaluative attitude or 

judgment, such as admiration, or awe). This is an evaluative claim, and the theory is 

compatible with realism or anti-realism regarding the metaethical status of this claim. An 

emotivist could accept the tri-part conceptual theory I have given, so long as the 

evaluative component is interpreted in the emotivist way. In this case, the evaluative 

component would have no truth value, but would have only an expressive function. 

Consequently, the desert claim as a whole would also have only an expressive flmction. 

This might weaken the normative force desert claims are normally thought to have, but 

this would be a consequence of emotivism, not of expressive desert. Moreover, 

emotivism has that consequence with respect to the interpretation of any moral concept, 

not just desert. A realist could accept the expressive theory of desert, and impose a realist 
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interpretation of the evaluative component. In the realist case, the evaluative component 

would be either true or false (Jumping high either really is or really is not v^orthy of 

admiration). If the evaluative component implied by the desert claim is false, then on the 

realist interpretation, the whole desert claim will be undermined. 

I have argued that the expressive theory is largely neutral with respect to normative 

questions about what is valuable, and metaethical questions about the metaphysics, 

semantics, or motivational source of evaluative claims. We should explore, however, 

whether the concept of desert itself - the way we employ that term, along with our 

judgments and intuitions regarding desert - constrains or clarifies the relationship 

between claims of desert and disagreements about value. I shall now show how the 

expressive account is consistent with our intuitions about desert in some paradigm cases 

of disagreement about values, so long as we make a minimal, and plausible, assumption 

about the nature of value. 

This section began with the question of whether one can (consistently) find running 

boring or mud-wrestling offensive, while at the same time agree that runners deserve 

medals or mud-wrestlers deserve television coverage. The answer in these cases is yes. 

Other examples include: "The best ice-cream makers deserve greater profits," or "The 

world's greatest chess player deserves the prize money." These claims seem to me true, 

even though many people dislike ice-cream or at any rate would prefer not to eat it, and 

many people despise chess and the skills it develops. 
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The expressive account can yield this answer, so long as we are willing to make a 

minimal and plausible assumption about the nature of value. According to the expressive 

account, if "the world's fastest runner deserves an Olympic medal," then running must 

be worthy of the degree of admiration and awe expressed in an Olympic medal. Running 

can be worthy of admiration, even if I do not admire it, so long as my theory of value has 

it that some things are valuable because of the pleasure, entertainment, or satisfaction 

they provide for people. Thus, the value component will be true, so long as there is some 

feature such as "entertaiiunent-enhancing" or "satisfaction-producing" in virtue of which 

the activity is worthy of admiration, even if it does not satisfy or entertain everyone. 

This line of argument is only plausible, however, if it does not commit us to assent to 

every desert claim, which is such that someone is entertained or impressed by the desert 

basis. During W.W.II, Nazis engaged in reprehensible activities which nevertheless were 

judged by many to be good, to be satisfying, and to involve no human rights violations. 

But surely, no matter how many people mistakenly think the murder of Jews is worthy of 

moral praise, no Nazi could deserve high moral praise, such as a medal given by an 

international organization to reward the advancement of human rights. The expressive 

theory can capture this intuition, so long as it is not combined with a theory of value, 

according to which a sufficient condition of a thing's being valuable, admirable, 

impressive, outrageous or offensive, is that someone happens to value, admire, be 

impressed with, outraged by, or offended by the thing. 
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Incidentally, my claim that Nazis do not deserve medals of honor in the service of 

human rights does not rule out the intelligibility of a Nazi deserving some form of 

treatment, which Nazis themselves view as positive. For example, suppose the Nazis 

themselves distribute an award — the Hitler medal ~ to other Nazis to recognize those 

who exhibit Nazi values to a high degree. Here, both the Nazi and the human rights 

activist could agree the Nazi deserves the Hitler medal. What they disagree about it what 

the Hitler medal expresses. To the Nazi, the Hitler medal expresses high esteem. To the 

human rights activist, the Hitler medal expresses moral outrage. The two parties have 

opposite evaluative attitudes towards the Nazi, but since they also have opposed 

interpretations of the prize, they can both view it as an effective expression of the 

evaluative attitude which the Nazi's behavior warrants. 

To summarize the argument of this section, in order to be consistent with both 

intuitions - that sports which bore some but excite others can deserve medals, whereas 

Nazi skill deserves no high praise, no matter how many people are entertained or 

impressed by it - the expressive theory needs some minimal, but plausible assumptions 

regarding the nature of value. First, it is not enough for something to be valuable that 

someone has a positive evaluative attitude about it: the thing must be worthy of the 

positive evaluation or attimde in order to ground desert claims. Second, a thing can be 

worthy of positive evaluative attitudes in virtue of some value, such as pleasure or 

entertairunent or satisfaction, it has for some people, even if it does not please, entertain 
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or satisfy everyone. These two criteria are consistent, since the claim "not all things 

which are admired are really admirable," is consistent with the claim "some things which 

are valued are valuable simply because they are valued." Although Nazi murders and 

boring sports both provide satisfaction for some people, other moral features of Nazi 

behavior make it unworthy of praise. These minimal assumptions are plausible, since we 

would have no way of explaining how one can be wrong about what is valuable, if all 

things are admirable simply because somebody admires them. Surely we can admire 

something out of confusion, false beliefs, or irrationality, in which case our admiration is 

mistaken. 

By now, some of the ambiguities listed in the beginning of this section have been 

clarified. For example, although I often speak in this thesis as if desert claims depend on 

"our values" or "the community's values," it is not enough that a person or community 

actually believes something to be valuable for it really to be valuable. The basis of desert 

must be worthy of the individual's, organization's or community's evaluative attimdes in 

order to ground desert claims. So the theory is not relativistic which respect to the value 

component. However, deserved treatments do express the evaluative attitudes of 

individuals, organizations, or communities. Since effective expression ofiten depends on 

convention, what treatments are deserved may vary from community to community, even 

where the desert basis and evaluative attitudes are the same. 
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3.7 The Normativity Of Desert 

I have proposed the expressive theory as a conceptual theory of desert. That is, the 

theory attempts only to provide the meaning or logical structure of desert claims, given 

the range of ways we use these claims in ordinary language. A conceptual theory does 

not attempt to justify or defend the normative force of any particular desert claims, or 

even to show why desert claims in general have normative force. However, the 

conceptual theory itself does have some consequences for the explanation of the 

normative force of desert. The conceptual theory gives us some clues about the kind of 

moral reason desert claims provide for people to bring about recommended treatments, 

but it does not justify or explain why those considerations count as moral reasons. In this 

section, I explore the source of normativity in desert claims, arguing that the expressive 

theory requires that it be morally important for our treatments to express or reflect 

appropriate moral evaluations, if desert claims are to have normative force. A 

consequence of the conceptual view I defend is that the place of desert in broader moral 

theory may play the role of "middle-level" principle. At least, nothing in the theory so far 

rules this out. 

To say desert claims have normative force is (at least) to say they should be viewed 

as prima facie reasons for "ought" statements. For example, to say Melissa deserves the 

promotion is to make a prima facie case that she ought to get it. Desert claims are 

normative in that they tell us how we ought to behave; but desert claims zu^e frequently 
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overridden by other moral considerations. For example, suppose Joseph accepts a 

position at a lower salary than he hoped for, only because he was promised the next 

available promotion. Then Melissa joins the company, and proves herself superior to 

Joseph in both quality and productivity. Melissa deserves the promotion, but Joseph is 

arguably entitled to it. We are inclined to say Joseph ought to get the promotion, on the 

grounds that his claim of entitlement outweighs Melissa's desert.''* However, Melissa's 

desert claim still has normative force, since it provides a moral reason for Melissa to get 

the promotion. It is just that the normative force of desert, in this case, is outweighed by 

other moral considerations. 

On the expressive account, a desert claim has normative force if its &st component 

is a true statement about an agent's characteristics or actions, if the desert basis is indeed 

worthy of the evaluative attitude referenced in its second component, and if the treatment 

recommended really does effectively express the evaluative attitude. One distinctive 

feature of desert claims which this view nicely accommodates is that there can sometimes 

be more than one appropriate reaction to the characteristics or actions of agents. This is 

because the third component in any assertion of desert involves a claim to the 

effectiveness of the treatment in communicating, representing, or expressing the 

Though perhaps the company should refrain from making such promises in the 
first place, on the grounds that they run the risk of undermining desert. 
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evaluative attitude referred to in the second component. The appropriate question to ask 

with respect to the third component of a claim, then, is not whether this component is true 

simpliciter, but how effective the treatment is, since treatments can be more or less 

effective in expressing evaluative attitudes. To capture this feature of desert, we might 

say that desert claims can be stronger or weaker, according to how appropriate the 

treatment recommended is, but they can be made false simpliciter if either of the first two 

components is false. 

I have said that a desert claim which satisfies these conditions supports a prima facie 

claim that the named person ought to get the recommended treatment. That is, it is a 

prima facie reason for believing that the named person ought to be treated in the 

recommended way. But what sort of reason is this? Does the expressive account give us 

any insight about why people ought, ceteris paribus, to get what they deserve? Indeed the 

expressive account implies a partial explanation of the source of normativity in desert 

claims, and it does so in a way that is fiilly compatible with the fact that desert claims are 

often outweighed by other moral considerations, and that they seem stronger in some 

contexts than in others. 

There are two sources of normativity in desert claims. First, the evaluative 

component itself is a moral claim. The school children's hard work on the weekends 

picking up litter on the beach front would not explain why they ought to be rewarded, 

were their efforts not valuable and worthy of reward. However, the evaluative 
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component is not enough to explain the normativity of desert, since the children's work 

would provide no reason for reward, unless it is also important to express to the children 

the value of their efforts. Thus, the normative support desert claims provide for treating 

people in the recommended ways always appeals both to an evaluative attitude about the 

people, and to the good of expressing the attitude. The plausibility of the expressive 

account depends on it being true, as I think it is, that we humans generally want, need, or 

believe it is good, if we express to people our evaluations of their behaviors and 

characteristics. Treating people in ways that make their lives go better or worse, that 

make them feel better or worse about themselves, etc. are ways of expressing to people 

evaluations of them. If it were never important to us to express such evaluations, desert 

claims would lose their importance and normativity in our society. 

However, express to people evaluations of them is certainly not our only reason for 

paying, rewarding, or punishing them, and in some contexts it is not even a very strong 

concern. This explains why a deserved treatment is easily outweighed by other moral 

considerations in some contexts, even though the treatment is an effective expression of 

the appropriate evaluative attitudes. This does not undermine desert; desert is just not a 

very strong consideration in such cases. For example, I may have a low opinion of my 

brother who has just robbed a bank. Consequently, denying him his inheritance would 

effectively express the disapproval his behavior warrants. Yet, if he has a right to the 

inheritance, the fact that he deserves not to get it is not a compelling reason to withhold it. 



Upholding the law of inheritance is more important a consideration than expressing to 

people our evaluations of them, when those considerations conflict. As another example, 

consider a mother who stands by her son, even though he has committed grave crimes 

which torment and disgust her. Although such a criminal deserves to be shim by his 

mother, expressing disgust in this way is not as important as her other, competing desire 

to stand by her son in his crisis. Thus, on the expressive theory, all desert claims depend 

for their normative force on the general importance of expressing our evaluative attitudes 

about others to them, but desert claims compete with many other kinds of considerations 

for action. The fact that we often have many good, overriding, considerations for not 

expressing to others how we feel in the forms recommended by valid desert claims does 

not undermine the desert claims, or the expressive theory itself 

However, there is a possible objection to the explanation of normativity provided by 

the expressive account, which is that the account gives no explanation for why we ought 

to express our evaluative attitudes. The account says this: to claim a person deserves a 

prison sentence is to claim we ought to express to the person, in the form of a prison 

sentence, that his behavior is worthy of extreme reproach. But the account does not tell 

us why we ought to express such a judgment at all. Suppose my inclination is to agree 

that the behavior warrants extreme reproach, and to agree that a prison sentence 

effectively expresses such reproach, but to say simply that I can see no reason to express 

that reproach. If this were our attitude generally, then it is not clear desert claims really 
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would carry normative force. Thus, someone who is sympathetic to considerations of 

desert as support for normative claims, but does not see any value to expressing our 

attitudes, will have good reason to reject this theory. 

My response to this objection is two-fold. First, I want to motivate the idea that 

expression of value is important, which I hope makes expressive desert more plausible as 

a conceptual theory. However, these comments serve only to make the idea that desert is 

connected to expression more plausible, by showing that those who are in fact moved by 

desert are generally also disturbed when their treatment of others inaccurately reflects 

their values. The comments do not constitute an argument that expression is morally 

important, or an explanation for why it is. For this, I make some brief comments 

regarding the way in which broader normative theory might be called on to help provide 

the justification for desert. Hence, the relationship of desert to broader moral theory, on 

this picture, is something like a middle-level principle. 

To motivate the view that desert is connected to expression, I need to convince you 

that if you tend to be impressed by desert claims as reasons to act, then you are also 

moved by the importance of making sure your treatments of others accurately reflect your 

evaluations of them. If most people who are moved by desert are also moved by the 

importance of expression, then expressive desert passes a kind of first test of plausibility. 

First, notice that we cannot avoid the expressive element of many of our treatments of 

others, either in our personal lives or in official capacities. Someone cannot beat 
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somebody else up (outside of a clearly recognized sporting event) without expressing a 

range of negative evaluations of the person. To beat someone up is to say her interests 

don't count, or that you resent her, or that you hold her in contempt. When millions of 

people follow a celebrity around seeking a signature or a handshake, they cannot avoid 

expressing admiration or esteem. One cannot pay an employee twice as much as the 

others without expressing that his work is more valuable to the company than the others' 

work. 

Once it is sufficiently clear that our personal, professional, and social treatments of 

others cannot avoid expressing evaluations of them, notice how disturbing it is when the 

evaluations expressed are the wrong ones! When an innocent child is beaten up by his 

classmates for having dark skin, we are disturbed because the beating says something so 

far from the truth, that people with dark skin don't matter or are inferior in some way. 

When a la2y or incompetent employee earns more than a hard-working talented person, 

we are disturbed because the income expresses that the lazy incompetent's work is more 

valuable, which is false. The expression of false evaluative attitudes is disturbing, deeply 

disturbing in some contexts. If these considerations are plausible, then expressive desert 

is on the right track, and we have reason to design our social system in a way that is 

expressive of appropriate evaluative attitudes. That is, we have reason to design social 

systems in accordance with desert. 
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However, as a conceptual theory, expressive desert does not explain why false 

evaluations are disturbing, or why effective expressions are important. For that, one 

needs to look to a broader moral theory. It is plausible to me that a range of moral 

theories, such as consequentialism and deontology, could explain why expression is 

important, though these explanations will differ and will compete. A consequentialist 

may think expression, or getting our social system to reflect our values, is important 

because of generally good consequences. In this case, desert claims would be of value 

and hence morally significant for the consequentialist, though any particular desert claim 

could be outweighed by other moral considerations which generate better consequences. 

On this view, desert, like freedom or autonomy, seems to be a kind of middle-level 

principle which a number of moral theories can accommodate, though for different 

reasons.'' 

To say that desert is compatible with consequentialism is bold, I realize. This 
claim will of course raise a number of questions immediately, which I do not intend to 
address. Here I want only to point out how a more comprehensive, fundamental, 
normative theory might be capable of explaining why expression of values is morally 
important. If so, then desert would appear to be a middle-level principle, which seems to 
me an interesting result, worth fiirther exploration. It is not obvious to me why desert 
would be necessarily incompatible with all forms of consequentialism, so long as the 
consequentialist imperative to maximize good consequences applies to "ought" claims, 
not desert claims. Desert claims would represent only one kind of value, to be compared 
against other kinds of value, in determining what one ought, all things considered, to do. 
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3.8 The Objection from Mere Expressioa. 

Unfortunately, there is a slightly different objection to the expressive theory of 

desert, which is also difficult to address. According to this objection, deserved treatments 

cannot merely be a matter of expressing, since if that were true, it would be just as good 

simply to tell criminals how we feel about them, perhaps in a private speech or even in a 

letter. It should be sufficient merely to speak our thanks to those whose efforts or talents 

we appreciate most. There should be no need, in cases of reward or punishment, for any 

treatment beyond a good "talking-to" or a clearly expressed letter, if desert is just about 

expressing value judgments. But surely criminals deserve more than getting an 

unpleasant letter in the mail, or hearing harsh words of criticism. They deserve prison 

sentences, fines, harsh public displays of scom, even death in some cases. At the other 

end of the spectrum, war heroes deserve fame, widespread public displays of honor and 

admiration, special places of burial. The hardest workers deserve more money, not 

merely verbal praise. Hence, according to this objection, an account which argues that 

the nature of desert is to be found in the expression of value judgments, fails to explain 

why these treatments, rather than verbal or written expressions of approval or 

disapproval, are fitting. 

Something like this problem has already been raised, not against a general theory of 

desert, but against an educative theory of retributive punishment. For example, Robert 

Nozick rejects a version of punishment according to which the aim of punishment is to 
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bring the wrongdoer to understand the wrongness of her act, because the theory cannot 

explain why criminals should be punished, even when they have already understood the 

wrongness of their acts or when there is no hope that they will understand it as a result of 

being punished. Moreover the theory does not explain why we cannot communicate the 

message, or provide evidence for the claim that their acts are wrong, "via arguments, 

films, novels, and so on."'® C.L. Ten criticizes one element of R.A. Duff's theory of 

punishment along the same vein: 

But why should we choose punishment in the form of "hard treatment," such as 

imprisonment, to express our condenmation of the criminal's conduct? 

Condemnation can be expressed by a system of purely symbolic punishment. In 

any case, the verdict of the court already expresses condemnation.'^ 

This is, I think, the most difficult objection faced by an expressive account of desert, 

but there are some responses available. First, recall in Section 3.2 1 explained that an 

expressive theory of desert is different from an educative theory of punishment, because 

expressive desert does not aim to achieve or require understanding in the criminals of 

why the act is wrong, or agreement from the criminal that the act is wrong. Hence, 

Robert Nozick, Philosophical Explanations (Cambridge: Harvard University 
Press, 1981), pps. 373-4. 

C.L. Ten, "Positive Retributivism," Social Philosophy and Policy, Vol. 7 Issue 2, 
1990, p. 200. 
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expressive desert does not suffer from the problems which lead Nozick to reject the 

educative theory of punishment. Even if a criminal already understands why his action 

was wrong, or even if he never will, there is still something important about expressing 

resentment or outrage to the criminal in the way he we treat him. 

Still, Ten criticizes expression, rather than education, so we must address his worry. 

One response is that mere verbal and written expressions fail in an important sense to 

really express our values. A hardened criminal is apt to miss the point, if only a letter is 

sent. We caimot express deep, serious, and severe disgust with words alone, since words 

are easy to ignore. We can only really get a criminal to understand our disgust with 

criminal behavior by inflicting treatment which gets at the heart of what people value. 

We must take away his most basic freedoms, or inflict physical or emotional suffering on 

him, we must deny him the means to succeed in many of his most valued endeavors if we 

really want him to understand how bad he is, or how terribly he has behaved. Words are 

not the only communicators, and often they are not even good communicators. Not only 

do words alone fail to make the criminal understand the community's judgment of his 

wrongdoing, but words do not communicate well to the society or to other observers. 

They also do not provide the communicators themselves with a satisfactory expression of 

their values. 

Moreover, desert claims are not the only examples of human expressions which seem 

to require more than words. Love-making, art, music, gift-giving, and rituals are of 
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central importance to humans; their importance has a lot to do with the fact they express 

our views and values; and they also show us that words alone often carmot express 

feelings or attitudes effectively. 

A side benefit of the expressive account, which may strengthen its plausibility in the 

face of this objection, is that it helps explain why the "eye for an eye" view of 

punishment has often been appealing. According to the "eye for an eye" view, when 

people wrong others by intentionally harming them, what they deserve is to suffer the 

same harm. For example, if someone takes another's money, she deserves to have her 

own money or property taken from her, in an amount which is equally harmful. Or, more 

extremely, if someone tortures or kills another, he deserves to be tortured or killed 

himself Although this view of punishment has serious problems, there is something 

initially plausible about many of the punishments it recommends. Expressive desert can 

explain the intuitive appeal of "eye for an eye," since treating a wrongdoer as he has 

treated others is often the most effective way to make the wrongdoer understand the 

disapproval or resent for his behavior. By taking a thief s money, we cause him to suffer 

just as his victim did, and this is a sure way of getting him to grasp our contempt for his 

action. 

In addition to explaining the intuitive strength of "eye for an eye," the expressive 

account of deserved punishment can also explain its unintuitiveness. When the 

punishment is unlikely to produce effects or experiences in the wrongdoer similar to what 
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he has caused, it is also less likely to create clear messages that will be understood by the 

wrongdoer and others observing the punishment. Take for example a rapist who will not 

be particularly terrorized if rape is inflicted on him. Besides other obvious reasons for 

not raping rapists as a form of punishing them, one reason is that it is unlikely to express 

our values: it is unlikely to communicate our attimde to others in the community, nor 

will it bring understanding in the wrongdoer of our moral contempt for his behavior. 

In this chapter, I have shown what can be gained if one takes both evaluation and 

expression as the essence of desert. Since expression is accomplished via conventional 

devices, the expressive account is consistent with the clear conventional elements in 

deserved treatments. Yet, since desert claims also imply value judgments (which can be 

objective) of people's behavior and actions, desert is not purely conventional. Similarly, 

although deserved treatments are often embedded in institutional structures, the values 

implicit in desert claims explain how they can constrain or provide criticism of 

institutions, which themselves are inspired by the values expressed in the treatments 

institutions hand out. The, until now, vague idea that deserved treatments are "fitting" or 

"appropriate" has been explained in terms of the effective expression of value judgments. 

Since positive treatments generally express positive evaluations (while negative 

treatments express negative evaluations), the fact that we judge positive treatments as 

fitting responses to good behavior (and negative treatments as fitting responses to bad 
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behavior) can be explained by pointing out that those treatments effectively express 

evaluations of deserving agents. 

However, some important questions for desert are not answered by the theory. 

Desert claims imply statements that the agents' characteristics or actions are worthy of 

particular evaluative attitudes, but expressive desert cannot tell us what it is to be worthy 

of an evaluative attitude or which things are worthy of any particular attitudes. I have 

argued this is not a weakness of the account, since these questions must be amswered in 

one's metaethics or broader normative theory. Moreover, although expressive desert has 

the consequence that desert claims are only capable of supporting "ought" claims if it is 

true that we ought to express our evaluative attitudes, we must rely on a more 

comprehensive moral theory to explain why expression is important. If no moral theory 

can adequately explain the moral significance of expressing value in the way we treat 

others, then either desert claims really don't have normative force or the expressive 

account of desert has gone wrong somewhere. But since it is plausible to see the 

expressive elements of our treatments of others as morally significant, I have reason to be 

optimistic. 
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4. THE ALLEGED BACKWARD-LOOKINGNESS OF DESERT 

According to Wojciech Sadurski, "desert considerations are always past-oriented."'* 

By that he means that desert claims always involve evaluations of actions which have 

already happened or of characteristics which deserving agents already possess. George 

Sher devotes one chapter of his book on desert to explaining why the past matters to 

morality, a view which he says is presupposed by desert claims but rejected by 

consequentialists.'' David Miller has said, "Desert judgements are justified on the basis 

of past and present facts about individuals, never on the basis of states of affairs to be 

created in the future. Desert is a "backward-looking" concept, if we regard the present as 

the limit of the past."'"® Such claims about desert are rarely challenged but less often are 

they fully explained or defended. What is it about the nature of desert that could explain 

why desert must be backward-looking? And what can a desert theorist say to a 

consequentialist in defense of this feature of desert? A full understanding of desert would 

require answers to these fundamental questions, but my aim in this chapter is 

unfortunately much more limited in scope than this. 

Sadurski, Wojciech. Giving Desert Its Due, Social Justice and Legal Theory. 
(Dordrecht: D. Reidel Publishing Co., 1985), p. 118. 

" Sher, George. Desert. (Princeton, NJ: Princeton University Press, 1987), Ch. 10 
"Why the Past Matters." 

Miller, David. SocialJustice. (New York: Oxford University Press, 1976), p. 93. 
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Here I will examine one recent argument by Fred Feldman, which is of great interest 

to me as a rare example of a theorist challenging the backward-lookingness of desert. 

Feldman proposes counterexamples which he alleges undermine this received wisdom 

about desert.'®' Such a position, if successful, would not only constitute a striking change 

in the conventional thinking about desert, but it would lend some support to the 

expressive account I have proposed, which so far includes no component or requirement 

of backward-lookingness. Unfortunately, I remain unconvinced by Feldman's argimient, 

the form of which is to introduce counterexamples to the backward-lookingness thesis, 

where the example is not backward-looking, but seems intuitively to involve desert. As I 

will explain, there are alternative explanations of our inmitions in his cases, which do not 

undermine backward-lookingness. Still, Feldman's formulation of the backward-

lookingness requirement (and his cases) help to clarify the sense in which desert is 

generally thought to be backward-looking. I remain uncertain about the backward-

looking requirement, but I use his formulation of it to speculate about the options, 

regarding backward-lookingness, for my own theory. I offer one interpretation of the 

expressive theory, according to which backward-lookingness is implicit in the account; 

however, this interpretation depends on accepting a particular view about the relationship 

'°' Feldman, Fred. "Desert: Reconsideration of Some Received Wisdom," Mind 
Vol. 104, No. 413, January 1995, pps. 63-77. 
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between truth and time. If a competing theory of the relationship between truth and time 

is accepted instead, then backward-Iookingness is not a part of the expressive account as 

it stands. In that case, the defender of the expressive account will require either a more 

convincing argument than Feidman's that desert needn't be backward-looking, or an 

additional explicit requirement in the expressive account for backward-Iookingness. But 

the latter option is somewhat unsatisfactory, as it appears ad hoc, with no explanation 

coming from the nature of desert as expressive for why desert must be backward-looking. 

4.1 Feidman's Challenge to Backward-Lookingness 

According to Feldman, the sense in which desert is generally claimed to be past-

oriented is this: 

The Desert and Time Thesis (DT): If at r" S deserves x in virtue of the fact 

that S did or suffered something at t^, then t^ cannot be later than t*.'°-

As Feldman concedes, many desert claims clearly conform to DT. People deserve 

punishments only for crimes they have already committed. Students deserve grades only 

for work they have already completed. Athletes deserve medals only for competitions 

they have already won. Feldman, alleges, however, the following cases are 

counterexamples to DT:'""' 

Ibid., p. 67. 
These three cases appear in Feidman's article at pages 70, 71, and 73 respectively. 
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(1) Terminally 111 Children. The Make-A-Wish Foundation provides very 

generous benefits, such as a trip to Disneyland, to children diagnosed with fatal 

diseases. The rationale offered is that the children are innocent and will face 

terrible suffering, for which they deserve compensation. Since it will be 

impossible to compensate them after they have already suffered the harm, the 

Make-A-Wish foundation gives them the benefits in advance. Feldman's 

intuition is that the children deserve to benefit now for harms they will suffer in 

the future. 

(2) Suicide Soldiers. Soldiers who volunteer for suicide missions are deserving 

of great honors, medals or promotions before they go off to perform the actions 

in virtue of which they deserve such treatments. 

(3) Customs Officer. As a matter of routine, a customs officer is about to search 

the bags of a traveler who has done nothing to provoke suspicion. Before 

invading the privacy of the traveler, the customs officer apologizes for what he 

is about to do, feeling the traveler deserving of the apology before the search 

actually takes place, in virtue of which the traveler deserves the apology. 

Of these three cases, only the first two seem to me potentially damaging to the thesis 

desert is backward-looking. I have a mixed reaction to Customs Officer, but neither of 

two interpretations which seem plausible to me supports Feldman's intuition very 

strongly. I am inclined to wonder, first of all, whether Customs Officer is really a 
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legitimate case of desert. It may well be appropriate to express the apology before the 

search takes place. What the apology seems to express, however, is a kind of regret, on 

the part of the customs officer, that he must in fact search the bags when there is no 

reason for suspicion. He is not expressing disapproval of his action, or guilt for 

wrongdoing, and he makes no evaluation of those to whom he apologizes, other than 

perhaps recognition that they have done nothing to raise suspicions (in which case, an 

apology would not be in order). It is not unfair that their bags will be searched, even 

though we may all recognize the unpleasantness of it. The apology does seem 

appropriate, and it is clearly polite to voice it ahead of time, but what it expresses is 

merely a kind of regret that such measures are necessary or a reluctance to carry them out, 

rather than an evaluation of the travelers based on any characteristic or action of theirs. 

The officer may be doing nothing more than demonstrating he is not the sort of person 

who would invade their privacy without good reason. The language of desert in that case 

is natural only because we often use that term when we simply mean the customs officer 

ought to apologize, or it would be fitting for him to do so (neither of which is coextensive 

with the narrower sense of desert commonly thought to be backward-looking). I do not 

claim the language of desert is inappropriate here. It is questionable, however, whether 

anything is lost by not using the term desert. If we can capture the force of the officer's 

concern without using the term "desert," I suspect it is not a case of desert. 
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However, even if we do regard it as a case of desert, I fail to see why we should say 

the apology is deserved ahead of time, rather than that it is merely polite to say it ahead of 

time. I can think of one interpretation under which it makes sense to see this as a case of 

desert. Suppose we imagine any sort of prying into people's suitcases, absent suspicion 

of wrongdoing, to be a violation of their privacy. This claim depends on the view that 

people have a kind of right to privacy, or that respect for their personhood morally 

requires respect of their privacy. In this case, we could say that laws which require 

customs officials to open bags even when no suspicion is warranted, may be necessary 

but nevertheless impose undeserved harms on people, since invading people's privacy 

fails to express the respect an individual's personhood warrants. This interpretation 

seems questionable, though not entirely implausible to me. Customs searches are well 

publicized in advance, and the reasons for them are fairly clear to people. Though the 

reasons are many and varied, at least one important reason for having random searches is 

that it is otherwise impossible to protect the security of all travelers. For this reason, 

invasions of privacy in these very special circumstances do not fail to express respect for 

persons. If it did, however, that would constitute an argument that innocent travelers do 

deserve apologies, since an apology would counterbalance the search, expressing the 

appropriate respect for the privacy people are owed as persons. In this case, though, it is 

still unclear why the apology is deserved ahead of time. Even travelers who expect 

apologies from customs officers have no reason to complain if the apology takes place 
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during, or inraiediately after the search. As I said above, an apology may well be 

appropriate beforehand, either out of politeness or to ease the general awkwardness of the 

situation. But this is not the same thing as saying it is deserved at this time. At any rate. 

Customs Officer is not a strong enough case to do real damage to our intuitions that 

desert is backward-looking. 

Terminally 111 Children is a clear case of compensation for harm which is no one's 

fault. Deserved compensation is more complicated than standard cases of desert, so I 

prefer to focus more of my energies on Suicide Soldiers. I believe that the compensation 

case can be dealt with along the same lines as I handle Suicide Soldiers, so long as one 

takes into account the additional complexities raised by the somewhat different structure 

of compensation cases. For my analysis of compensation and desert, see Chapter 5. 

Someone wishing to save the backward-Iookingness of desert may claim that there 

are in fact present or past facts about the agents which explain their desert. We could, for 

example, claim that the suicide soldiers deserve the ceremony in virtue of the fact they 

volunteered or were chosen for the mission. Similarly, the children may deserve benefits 

in virtue of the great suffering they already experience because they have been diagnosed 

with a fatal disease, because they know they will not live long, and because they already 

suffer pain from the disease or its treatment. Feldman rejects these explanations as 

desperate and implausible. Although 1 also think they are inadequate, I believe he 

dismisses them rather too quickly. It should be appreciated that these features of the 
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situation do explain part of the basis for the deserved treatment. Surely the pain already 

suffered by the children adds to the claim they deserve benefits now. Part of what we 

wish to express in the awards ceremony is recognition and admiration for the courage the 

soldiers have already shown. 

However, this argument is inadequate to save backward-lookingness, since our 

tendency to say the ceremony is deserved clearly is based on the assumption that the 

soldiers will indeed carry out the mission. To see this is true, we need only consider our 

reaction in a case in which the soldier does not go through with the mission. For 

example, suppose a soldier chickens out, or engine failure forces a landing just before 

reaching enemy territory. In such a case, although he received the ceremony ahead of 

time, we would say he did not come to deserve it. It cannot be the case one day that he 

really does deserve the ceremony, and the next (having already received it) he no longer 

deserves it. The ceremony caimot be both deserved and undeserved. So if, as Feldman 

claims, the soldiers do deserve the ceremony before they carry out the mission, they 

deserve it on the assumption that the mission will in fact be carried out. To the extent we 

have any doubts the mission will be carried out, we also feel reluctant to say the 

ceremony is deserved. Therefore, we cannot escape the claim that the ceremony means to 

honor the soldiers for what they are about to do, not merely for what they have already 

done. I shall now argue, however, that the defender of backward-lookingness has 
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available a reply to Feidman, which can explain the intuition that the ceremony is 

deserved, without undermining the backward-lookingness of desert. 

Let me first point out an ambiguity in Feldman's claim that the soldiers deserve the 

ceremony, in virtue of the mission, even though the ceremony occurs before the mission. 

This claim could be interpreted in two ways: 

SS': The soldiers deserve, at f, the ceremony held at f, for the mission carried 

out at t^, where t* is before t^. 

SS": The soldiers deserve, at t'', the ceremony held at f, for the mission carried 

out at t̂ , where t" is before t-". 

In both the first and second interpretations of the Suicide Soldier claim, the 

ceremony takes place before the mission, and the soldiers deserve the ceremony. The 

difference has to do with the point at which the soldiers come to deserve the ceremony. 

Under SS', the soldiers are deserving of the ceremony before the mission takes place. 

Under SS", the soldiers do not come to deserve the ceremony, until after the mission takes 

place, even though they receive the ceremony beforehand. Only the first of these 

interpretations is contrary to DT, the sense in which desert is supposed to be backward-

looking. With respect to Suicide Soldier, DT would require: 
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If at f, the soldiers deserve the ceremony in virtue of the fact they carry out the 

mission at t^, then t^ cannot be later than t*."" 

DT nowhere specifies that the ceremony must take place later than the mission; it 

only specifies that the desert cannot occur before the mission. So long as we do not claim 

the soldiers actually deserve the ceremony until they have completed the mission, DT is 

not violated. Hence, it is possible to claim the soldiers deserve the ceremony, without 

giving up on the fact the ceremony should take place before the mission, and without 

giving up on the backward-lookingness of desert. There are, however, two odd elements 

to this interpretation. First, the interpretation requires that it makes sense to come to 

deserve something you have already received. Second, the interpretation requires that we 

perform the ceremony ahead of time, on the basis that a ceremony is deserved, even 

though it is not yet deserved. The odd element here is that the justification for the 

ceremony is that it is deserved, yet it is not deserved at the time at which it occurs, even 

though that is the time at which it should be performed. I shall now argue that these 

elements, though odd, are nevertheless plausible, making the second interpretation of 

Suicide Soldiers plausible, giving us little reason on the basis of this example to question 

backward-lookingness. 

Gerald Gaus pointed out this ambiguity to me in conversation, June 1997. 



144 

First, there is no reason to reject this interpretation on the grounds that it does not 

make sense to come to deserve something after you have already received it. This kind of 

thing may seem a bit odd, but it is familiar in other ordinary circumstances. For example, 

imagine a coach and an athlete have been training together for many years, with their 

ultimate goal for the athlete to win an international title. The pair are not only coach and 

athlete, but aiso have a close and special friendship. The coach is confident the athlete 

will someday win the international title, and to personally express her esteem for the 

value of such an achievement, the coach has been waiting until the title is won to give the 

athlete, as a gift, a special pendant the coach herself won many years ago. The coach 

believes that winning the title is an achievement worthy of this special gift. However, 

before the athlete competes for the title, the coach becomes very ill and is near death. 

Upon her death bed, the coach gives the athlete the pendant, explaining that she was 

saving it until the title is won, but that she knows she will one day succeed in her goal. In 

this case, the athlete may wear the pendant with fondness knowing that her coach wanted 

her to have it, but she will feel a special pride not previously felt upon finally winning the 

title. On that day, the pendant will take on a new meaning for her, since only now has she 

really come to deserve the gift. The coach had good reason to give her the gift cihead of 

time, but there is a natural understanding on the part of both that the gift takes on the 

special status of being deserved only after the title is won. 
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The second sort of oddness in the interpretation I am proposing comes from the fact 

that although desert is the justification for the ceremony, the ceremony is given (indeed 

should be given) before it is deserved. How can this be? Terminally III Children, Suicide 

Soldiers, and the Coach's Pendant are alike in that if the events which are the basis of 

desert in fact occur, it is impossible to carry out the same treatment after the fact. It 

seems to me no accident that the alleged counterexamples share this unusual feature -

that it is literally impossible to treat the agents in the same way after the fact. The 

difficulty of finding convincing cases of desert for acts or events in the future which do 

not share this feature suggests to me it may provide a clue to the plausibility of the 

interpretation I propose. It is not, of course, impossible to provide some deserved 

treatment after the fact in these cases. We could have a ceremony in honor of the soldiers 

after they have already died in the mission. This is not an uncommon practice in fact; 

honorary burials are very important responses to the sacrifices made by war heroes. 

Similarly, the coach could leave die gift wrapped for the athlete to open, only upon 

winning the title. Yet in both these cases, there are important elements of the treatment 

given ahead of time that are missing in the treatment given afterwards. In the case of the 

soldiers, the soldiers know the ceremony is taking place, they get to hear the comments 

made on their behalf, they experience the applause and gratitude of their comrades, and 

feel the respect and gratitude being expressed in these practices. If the ceremony takes 

place afterwards, it can still serve as effective expression for the public and the 
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expressers, but such a ceremony is significantly less effective at expressing gratitude, 

reverence, or respect to the soldiers. For this reason, the treatment which is most 

effective, which is really what the soldiers deserve, is the ceremony given publicly in 

their presence. Yet this literally carmot take place after the mission, once the soldiers 

come to deserve it. 

If this is so, then one may wonder why we describe the ceremony as deserved at the 

time when we conduct it? Isn't this misleading, if they have not yet come to deserve it? 

Even if it is misleading, we have good reason to describe the ceremony as deserved, and 

to treat the soldiers as if they already deserve the ceremony. We know that they will 

deserve such honors once they carry out the mission, and we do not doubt they will 

complete the mission. Much of the satisfaction of public bestowals of honors comes from 

knowing they are deserved, and having others publicly recognize they are deserved. 

What the soldiers will deserve on completing the mission are these public recognitions of 

their courage and sacrifice. If we do not treat the soldiers as if they deserve the ceremony 

when we conduct it, they will die without receiving what they deserve. Of course, 

treating them this way is somewhat misleading, since they have not yet done what will 

make them deserving. But the peculiar nature of these cases means we cannot avoid 

some awkwardness in ensuring the soldiers (or the children) get what they deserve. 

To summarize my treatment of Feldman's case, I have argued the basis for desert (in 

addition to the volunteering) is "carrying out the mission." Feldman also insists on this 
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much. However, to undermine the past orientation of desert, Feidman requires the 

additional claim that the soldiers deserve the ceremony before they carry out the mission. 

Contrary to Feidman, and consistent with the past orientation of desert, I would claim that 

the soldiers do not technically deserve the ceremony until they have carried out the 

mission. This does not prevent me from agreeing, however, that we should nonetheless 

give them the ceremony ahead of time, since essential elements of effective expression 

are impossible once the soldiers are no longer alive. Nor does it require me to find a 

justification other than desert for the ceremony. Since DT does not rule out the 

possibility of conducting a treatment that only becomes deserved later, it would appear 

one can rely on the consideration that the ceremony will come to be deserved as the 

justification for it, without undermining backward-lookingness. 

None of this, of course, establishes the backward-lookingness of desert. But it does 

provide a plausible explanation for why we tend to describe such ceremonies as deserved, 

without giving up the claim that desert must be based on present or past characteristics or 

actions. Although this explanation does not eliminate all awkwardness posed by the 

example, I'd rather accept the explanation than give up the strength of intuition and 

ordinary language cases supporting the backward-lookingness of desert. Criminals 

caimot deserve punishment until after they commit crimes, students cannot deserve 

grades until they do their work, and the fastest runner caimot deserve the medal until he 

has won the race. These facts would be difficult to explain away by any theorist who 
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attempts to give up the backward-lookingness requirement. Still, it is important to 

recognize that nothing in my argument constitutes an adequate defense of desert's 

backward-lookingness or an explanation as to why the concept is oriented in the past. For 

now, I will have to remain inconclusive, leaving open the possibility that desert does not 

require backward-lookingness, but accepting the greater likelihood, merely on the 

strength of intuition and ordinary language practices, that it does. 

4.2 The Expressive Theory, Time and Truth 

The expressive theory I proposed does not formally incorporate the backward-

lookingness of desert, so it is time to revisit that theory in light of this discussion. Recall 

my claim is that there are (at least) three components implied in a desert claim. The first 

involves an assertion of fact regarding the deserving subject, the second involves an 

evaluative claim of the feamre claimed true of the subject, and the third claims some 

treatment is an effective expression of the value claim. If we apply this theory to the 

suicide soldiers, we get something like the following: 

"The soldiers deserve an awards ceremony in their honor for carrying out a suicide 

mission" implies: 

(i.) The soldiers carry out the suicide mission, which involves courage and great 

sacrifice, (agent description) 

(ii.) Carrying out the suicide mission is worthy of the utmost gratitude and 

reverence, (evaluative claim) 
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(iii.) An awards ceremony publicly bestowing medals and praise from high level 

officials would effectively express the evaluative attitudes in (ii). (expressive 

component) 

Now suppose DT is an adequate statement of the sense in which desert is past-

oriented or backward-looking. How might DT be incorporated in the expressive theory 

of desert? It seems to me there are two possibilities. One possibility is to see whether 

any backward-Iookingness akin to DT is already implicitly incorporated in the existing 

components of the expressive account, in virtue of what those claims either presuppose or 

imply. A second option is to modify the expressive theory so that it explicitly 

incorporates the requirements of DT. Let us look at both options in turn. 

How might the expressive theory already implicitly incorporate the requirements of 

DT? First, recall that for the desert claim to provide a (prima facie) reason for believing 

we ought to reward the soldiers, each of the first components must be true, and the third 

component must be strong, in the sense that it represents a truly effective expression. 

(Recall this is because there are degrees of effective expression - treatments can be more 

or less effective at expressing our evaluative claims. So these claims are not simply true 

or false, but more or less so.) If either of the first two claims implied by a desert claim is 

false, then the desert claim as a whole is false; the desert claim is weak insofar as the 

recommended treatment would express ineffectively. Could these requirements be 

connected to the backward-Iookingness of desert? 
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One possibility would be if the truth of the agent description depended on the 

characteristic or action having already been displayed. In Suicide Soldiers, the first 

component or descriptive claim is "The soldiers carry out the suicide mission." The 

question I raise is whether this claim is true before the soldiers have carried out the 

mission, or if the statement acquires its truth value only when the mission is carried out. 

Since the truth of the desert claim depends on the first component being true, DT may be 

implicit in the expressive account if the first component - a descriptive claim about a 

characteristic or action occurring at f- is not true until f. In that event, agents would 

never be the subjects of true desert claims until the bases of desert were already 

demonstrated. So even if the treatment recommended were for a time earlier than the 

desert basis is demonstrated, the treatment would not be deserved until the (dis)valuable 

action or characteristics occur. 

This suggestion also has the potential to render our intuitions in Suicide Soldier 

consistent with the fact that we tend to change our view about whether the ceremony was 

deserved if a soldier fails to carry out the mission after all. In that event, the agent 

description component of the desert claim is false, and so the desert claim is false. We 

celebrate before it is deserved, because we do not know whether the mission will be 

carried out, but we have good reason to believe it will be. And even if there were any 

question, we do not want to risk waiting to find out that the mission has been carried out, 

and the soldiers die not having received the ceremony they deserve. 
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I suspect however, that critics such as Feldman will reject this suggestion. Feldman 

will simply say that when we change our mind about whether the celebration is deserved 

once we find out the mission has not been carried out, we are discovering that the agent 

description component was false all along. This simply demonstrates the limited 

epistemic condition of humans: we do not know for sure until f whether the claim that 

the mission is carried out at f is true. This in no way impinges on whether the claim is in 

fact true or false at times prior to or after f. We only find out at t* that the soldier has 

failed to carry out the mission, so that we only find out at f that she in fact did not 

deserve the ceremony when she received it. But she did not deserve it all along, because 

it was false all along that she carries out the mission at t\ Similarly, although we do not 

fmd out until f that the soldiers carry out the mission, it is true all along that the mission 

takes place at t", so it is true all along that the soldiers deserve the ceremony. This 

contrary theory of the relationship between truth and time would undermine my 

suggestion of how backward-lookingness might be implicit in the expressive theory of 

desert.'"^ Unfortunately, 1 cannot here explore the relative merits and demerits of either 

of these views. I hope only to have demonstrated that on one view of the relationship 

between time and truth, backward-lookingness would be implicit in the expressive 

Indeed, it is clear fi-om work Feldman has done on other topics, such as the nature 
and timing of the harm involved in death, that he does hold such a view of truth and time. 
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account. Furthermore (as a consequence) it should be noted that Feldman's cases pose a 

challenge to backward-lookingness, only if we assume the truth of the latter theory I 

presented of the relationship between time and truth. This is so because if the former 

theory were true, backward-lookingness would follow as a feature of desert claims (that 

is, on any theory of desert that requires something like my descriptive component and of 

course also requires that it be true). 

If we accept the conventional wisdom regarding the past orientation of desert, and if 

the above "truth and time" debate cannot be resolved or does not resolve in a way that 

shows backward-lookingness is implicit in the account of expressive desert, then the 

account will have to be modified to incorporate the requirements of DT explicitly. That 

is, unless and until a more convincing argument is provided that desert need not orient to 

the past, the three components of expressive desert might include references to time, and 

DT might be explicitly added as a fourth component, as follows. 

"The soldiers deserve an awards ceremony in their honor (at t") for carrying out the 

suicide mission (at tO" implies: 

(i.) The soldiers carry out the suicide mission, showing great courage and self-

sacrifice, at t^. 

(ii.) Carrying out a suicide mission is worthy of the utmost gratitude and reverence, 

(iii.) An awards ceremony at t* publicly bestowing medals and praise from high level 

officials would effectively express the evaluative attitudes in (ii). 
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(iv.) The soldiers do not come to deserve the treatment in (iii) before t^. 

According to this modified version of the expressive theory, treatments may still be 

recommended before the bases of desert are realized, but each desert claim implies that 

the subject of desert does not actually come to deserve the treatment until the desert basis 

is realized. The problem with this way of incorporating DT in the expressive account is 

that it appears ad hoc. The time references in (i) and (iii) are not ad hoc. The first time 

reference simply identifies the time at which the desert basis is realized. The time 

reference in (iii) is not ad hoc, since we can normally appeal to the requirement that the 

treatment be effective at expressing the evaluative claim to explain why the treatment 

should take place at the specified time. In Suicide Soldier, to hold the ceremony at any 

time later than t^ would undermine the effectiveness of its expressive function. So the 

explanation for including the time comes from within the expressive theory. However, 

without the fourth component (and if the theory of truth and time supporting DT is not 

defensible), there is no implication that the treatment, though administered at f, is not 

really deserved until t^. This implication is necessary, however, if desert is to be 

backward-looking. The trouble is that though the fourth component seems necessary, 

there is no clear justification for it within the theory I have provided. The only 

justification I have mentioned is simply an appeal to intuitions and language practices 

regarding desert. These intuitions and language practices are strong enough, in the 

absence of any convincing argument to the contrary, to justify including backward-
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lookingness. What would be nice, however, is if our theory of the nature of desert offered 

a deeper explanation of why our intuitions and language practices are the way they are. 
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5. NEED, COMPENSATION, AND EXPRESSIVE DESERT 

The expressive theory I introduced in Chapter 3 is general in the sense that its aim is 

to capture the core meaning and elements of ail desert claims. That is, the theory is 

designed to capture the structure and meaning which desert claims share, in virtue of 

which they are claims of desert, despite their different contexts, recommended treatments, 

or bases of desert. In this chapter, I wish to test the expressive theory of desert against 

two kinds of cases which have raised puzzles in the literature to see whether they pose 

problems for this account. These are claims which offer need as a basis for a treatment 

said to be deserved, and claims of deserved compensation. 

5.1 Methodological Strategy 

Before considering these puzzling cases, let me first make some brief methodological 

comments. If these categories of desert are problematic, it is because they raise alleged 

counterexamples to the expressive account; an alleged counterexample, in this context, 

involves a claim where it is alleged both; 

1) that the claim is legitimately described as a desert claim - that is, it is commonly 

thought of as desert, the term used is desert, most would have the intuition that this 

claim is like other desert claims in important respects, enough like other desert 

claims that it should be considered an example of the same concept, so that theories 

meant to analyze that concept should be compatible with these claims, and 
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2) the meaning of the claim is contrary to, incompatible with, or cannot be captured by 

the account I offer. 

What is required to defend my account against such alleged counterexamples? In each 

case, there are two possible strategies: 

1) The first is to argue that the example is not a case of desert, despite usages of the 

term or other appearances to the contrary. 

This first kind of argument, of course, must involve something other than showing 

that the claim fails to fit the structure given by the expressive account, since I take the 

account's ultimate strength to rest in the first place on its ability to capture the meaning of 

a comprehensive range of claims where we do employ 'desert.' To avoid this kind of 

circularity, convincing reasons must be offered for claiming these different usages of the 

term should be viewed as instances of an altogether different concept. What kinds of 

reasons might be given for such a claim? First, one could demonstrate that 

inconsistencies or unsalvageable ambiguities result firom ordinary usage of the term, so 

that any consistent and clear account of the concept will recommend changes in the way 

we ordinarily employ the term. The strength of this response will depend not only on the 

plausibility of the claim that our ordinary usage of the concept is hopelessly flawed, but 

also on the degree to which the proposed account satisfies our intuitions regarding 

standard usages, as measured against competing accounts. A weaker but still useful 

argument for recommending change in the ordinary usage of a concept might be given by 
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demonstrating advantages that could be gained by changing our ordinary usage, even 

where no outright inconsistencies can be demonstrated in current usage. This sort of 

argument might point out the similarities and differences between the problematic case 

and other cases of desert claims, and then explain why the differences are significant 

enough to place it with some other concept. Such an argument could be strengthened by 

pointing to moral concepts other than desert which have a similar structure to the 

problematic case, suggesting we could see gains in the clarity of our moral vocabulary by 

classifying the problematic desert claim with some other moral concept instead. For 

example, after showing that "desert" is distinct from "entitlement," one might argue that 

the alleged case of desert is really more similar to cases of entitlement than other cases of 

desert.'"^ 

'°®David Miller takes something like the first strategy in his Social Justice (New 
York; Oxford Universit\' Press, 1976), when analyzing the concept of rights as a 
component of the concept of justice. With regard to "rights," Miller says at p. 83, "The 
ordinary use of the concept of a right is not precise, and indeed the great majority of 
assertions concerning justice can be re-expressed in terms of that concept without 
manifest verbal impropriety. The reasons for imposing a more rigorous use in this area 
are philosophical in character, not linguistic. They have to do with the distinctive 
character of rights-claims, with the values which are being appealed to when such claims 
are made. Desert- and need-claims have an entirely different moral standing. The 
contrast is lost if we allow casual everyday speech to blind us to the distinctions in 
question. The concept of desert has a tendency to expand in the same way as the concept 
of a right...". For a discussion of the methodology of conceptual analysis, see Gerald 
Gaus' Value and Justification: The Foundations of Liberal Theroy (Cambridge; 
Cambridge University Press, 1990) pps. 4-10. Although he is interested in the concept of 
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A different strategy for alleged counterexamples is to: 

2) Agree that the puzzling claim is correctly described as a case of desert, but show 

that despite appearances or allegations to the contrary, the expressive account can 

accommodate the claim. 

For both need and compensation, I take a combination of these two approaches. I 

hope by the end of this chapter, the reader is convinced that there are few cases of 

"desert" claims in ordinary language which are not logically similar to the account I give, 

and in these cases I provide plausible explanations for why the term might be used 

somewhat differently. Also, in these deviant cases, it can be shown that the structure of 

justification required, or the kinds of reasons required in support of the claim are more 

similar to other moral concepts than to the wide range of other cases in which we employ 

die word "desert." If I can make a convincing case that the same concept is being 

employed in the wide range of different kinds of desert claims remaining and that these 

are nicely explained by the theory I offer, it will be much easier to understand the 

justificatory structure and normative force of these claims, their role in broader moral or 

political theories, and their relationships to other moral concepts. So there is good reason 

to search for a general concept of desert, even if there do exist some everyday usages of 

value rather than of desert, I believe the method I take for analyzing desert is similar to 
the type of conceptual analysis he endorses. 
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this term which involve a fundamentally different concept, and thereby have a different 

logical structure, than that analyzed here. Now let me begin with the first category of 

puzzling cases, need-based desert claims, where I will query whether these are indeed 

cases of desert, and if so, whether they are consistent with the expressive account of 

desert. I will first explain the challenge posed by need-based claims and review David 

Miller's argument that they are not really desert claims. I then propose an alternative 

account, according to which need is sometimes, but not always, a legitimate basis for 

desert, depending on the treatment in question and its expressive characteristics. 

5.2 Why Need-Based Desert Claims are a Challenge to Expressive Desert 

Sometimes a person's "neediness" is offered as a reason, ground, or justification for 

affording the person some special treatment, which makes it tempting to consider need a 

legitimate basis for desert. For example, need might be cited as one criterion (sometimes 

the sole criterion) for distributing scholarships to students. Budget decisions by a 

legislature might be made by determining which programs serve the interests of the most 

needy members of society. In contexts such as these, the terminology of desert is often 

used: "The student who is most disadvantaged and whose family income is lowest 

deserves the college scholarship, since this student is the neediest." Or, "The university 

department most deserving of this year's budget surplus is the department in most need of 

higher salaries, additional staff, or more equipment." Two examples of David Miller's 

are "Old-age pensioners deserve to be exempted fi-om prescription charges," and "The 
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hungriest child deserves the last piece of cake."'"' Since these claims all share the 

linguistic structure and terminology of desert, they appear to be straightforward desert 

claims. 

Yet they are puzzling for my analysis, which requires that desert be based on 

characteristics or actions of agents which are worthy of some evaluative attitude, and that 

desert claims recommend treatments which effectively express this value claim. The 

need claims above do make reference to properties of agents, but these properties are 

needs or deprivations. They cite important things these agents need, but lack, rather than 

personal qualities or actions worthy of some evaluative attitude. In the usual, 

unproblematic, cases of desert, positive treatments tend to express a positive evaluation of 

the deserving subjects, and negative treatments tend to express a negative evaluation of 

the subject. The trouble is that although need-based desert claims recommend positive 

treatments, there is no positive evaluative attitude appropriate to a department's shortage 

of staff, the disadvantages faced by a smdent who wants (but cannot afford) a university 

education is not, the double-blow of the pensioner's lower income plus greater health 

needs, or the child's hunger. The money or other treatments these people are said to 

"deserve" are meant neither to reward, nor to express high esteem for the deprivation, but 

to correct it. 

Miller, ibid, p. 84. 
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Nor do the treatments express any negative value or disvalue towards the cited 

properties of the department, the student, the pensioner, or the child. The sort of disvalue 

or negative valuing negative desert claims imply (on my theory) is a kind of disapproval 

of the agent, and the recommended treatment is a way of expressing to the person or 

telling her (bringing her and others to understand) that we dislike and disapprove of some 

or one of her characteristics. This is not what is going on in cases of need. We do not 

mean to criticize or express disapproval of the needy by giving them money, nor is it 

clear how giving them money would communicate such disapproval. What we dislike is 

their suffering, and we hope the money, or other resources, will alleviate that suffering. 

The function of the beneficial treatment in need-based desert claims does not seem to be 

expressive at all, calling into question the analysis I have provided. 

There is a lurking worry here, which I will try, at least partially, to address. 
Suppose we attempt to fit need-based desert claims into the expressive account as 
follows. "S deserves a beneficial treatment (such as money) in virtue of her need or 
deprivation (such as a lack of food)" would be analyzed on the expressive account as: (i) 
S is hungry, (descriptive component) (ii) Hunger is a property which warrants our regret, 
disapproval, or outrage, (evaluative component), and (iii) A gift of food stamps expresses 
that hunger warrants attitudes of regret, disapproval, and outrage. What is wrong with 
this analysis? Where does the expressive account go MTong here? A first stab is that the 
food stamps are meant to eliminate the deprivation, not to communicate or express the 
attitude towards the deprivation, so that the treatment recommended here is not 
essentially expressive, as rewards or punishments must be if the expressive account is 
correct. This answer, however, is unsatisfying, since one might respond that the food 
stamps offered are meant to express something, namely that we think hunger is a bad 
thing. It just so happens that the food stamps are also meant to eliminate the hunger, but 
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5.3 Miller's Rejection of Need as a Proper Basis of Desert 

that is not surprising, since one effective way of expressing that we think hunger is a bad 
thing is by providing the means by which one may escape it. So maybe we have not yet 
captured the difference between this need claim and other desert claims. My hunch is 
that the difference is not just that the treatment fails to express a value, but that it fails to 
express an evaluation of the agent. But this suggestion is also puzzling, since hunger is, 
after all, a property of the agent, and it is hunger that we evaluate negatively in this 
example. So in expressing that we disvalue hunger, why have we not expressed a 
negative evaluation of the agent? The difference has something to do with the fact that 
we think hunger a bad thing which should be corrected, but not something which reflects 
badly on the person who is hungry. That is, a negative evaluation of one's hunger 
certainly does not entail a negative evaluation of the person who is hungry. In this sense, 
hunger, and needs generally, are quite different than a property such as "having a bad 
temper," which would reflect badly on the agent who has it. If this is why need-based 
desert claims pose a puzzle, then it appears the expressive account may require some 
technical modification, so that the only characteristics or actions of agents which can 
serve as bases of desert, are those for which an evaluation of the characteristic or action 
thereby serves as an evaluation of the agent who has it. This would constitute a partial 
solution to the subject-description puzzle (raised in Chapter 1), and would give us a 
deeper understanding of the nature of desert. However, I will postpone modifying the 
account in this way, since a complete exploration of the subject-description puzzle is 
beyond the scope of this thesis, and we cannot make very responsible use of the 
modification I have recommended without a fuller answer to the puzzle. For example, we 
would need an account of what makes some characteristics, such as our courage or 
diplomacy, such that evaluations of those characteristics are also evaluations of the 
person who has them, and what makes other characteristics, such as hunger, such that 
evaluations of those do not also serve as evaluations of the person. My suggestion here is 
that to know this is to know which sorts of properties of subjects might serve as 
legitimate bases of desert. This would constitute an answer to the agent-description 
puzzle. Perhaps a relevant clue to the subject-description puzzle lies in the fact that 
hunger is not something for which we generally hold agents responsible, while a bad 
temper is. This raises the whole can of worms about voluntariness, responsiblity, and 
desert, so any further exploration of this question will have to wait until my next project 
"Desert and Circumstance." 
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One temptation (which I below reject) is to deny that these need-based claims really 

are desert claims, despite appearances to the contrary. Miller, and to a lesser extent 

Feinberg, take this strategy. I will review their positions now, before presenting my own 

view of the relationship between need and desert. 

Joel Feinberg vmtes: 

It is necessary that a person's desert has a basis and that the basis consist in 

some fact about himself, but neither of these conditions is sufficient. They do 

not, for example, exclude need as a desert basis for reward or ignorance as a 

desert basis for punishment. Both seem inappropriate, and yet they are, after all, 

facts about the deserving subject.'"' 

Notice in this passage that Feinberg suggests need is an inappropriate basis for 

reward: he doesn't actually claim that need is an inappropriate basis for desert. Feinberg 

first came to this view when a student in his class claimed he deserved a grade of A in the 

class, because he needed the A to be accepted for medical school. This seems to be a 

paradigm case for the view that considerations of need are inappropriate bases for desert. 

However, we must read our intuitions in this case carefully. Our intuition in the case of 

Feinberg's student only tells us that his need cannot make him deserving of a grade of A; 

Feinberg, "Justice and Personal Desert," p. 61. 
I lecimed this in conversation with Feinberg in December, 1995. 



the case does not tell us whether need is also an inappropriate basis for other kinds of 

deserved treatments. Although Feinberg's comments about need and desert here are 

suggestive, he says no more about the more general relationship between need and desert. 

A theorist who discusses this general relationship in more detail is David Miller, who 

writes: 

The principle of need is also concerned with apportioning advantages to the 

particular characteristics of each person. Every man should be given advantages 

according to the extent and nature of his needs. Yet need is inappropriate as a 

basis of desert; being needy cannot make us deserving ... What disqualifies 

needs from being taken as grounds for desert is, first, that (for most needs) 

everyone has them until they are satisfied, and, second, that no one wishes to 

have them, or admires others for having them.'" 

Miller's remarks here can be understood in the context of his view of "good desert" 

or "deserved reward," a view which I characterized in Chapter 2 as a precursor to the 

expressive account I offer. According to Miller, "good desert is a matter of fitting desired 

forms of treatment to qualities and actions which are generally held in high regard.""" 

"' Miller, op. ct., p. 86. 
Ibid. This is true on my theory as well. An additional contribution of my theory 

is that it tells us how to "fit" the treatments to the highly regarded qualities and actions-
by identifying the "high regard" or "value" of the qualities or actions, and determining 
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Since needs are not desired, not admired, not held in high regard, they do not qualify as 

desert bases on Miller's account."^ 

Miller's explanation of why need cannot make one deserving would be available on 

my account as well, at least for cases of good desert, but is it convincing? One 

consideration in its favor is that in some important contexts, the everyday usage of need 

claims supports the idea that they are distinct from considerations of desert. For example, 

the scholarships that university financial aid departments distribute to students are 

separated into need-based and merit-based scholarships, where these two are distinct, 

separate kinds of considerations. Merit-based scholarships are to be distributed to those 

who merit, or deserve them. Criteria are set up to help identify those candidates who are 

most deserving, and the scholarship is a way of expressing to the most deserving the high 

which treatment best expresses this value given the conventional meaning of the 
treatment. 

Although I have suggested Miller's view of desert is similar to my own, it is 
important to point out that Miller's view of desert is not general. It is meant only to 
describe and explain desert of positive, beneficial, desired forms of treatment such as 
praise, money, or prizes. And it ties these treatments only to characteristics of agents that 
are highly valued. For this reason, it is much easier for Miller to dismiss need as a 
possible basis of desert than it will be for me, because I do not limit my account of desert 
only to highly valued characteristics or to desired forms of treatment. Thus, even if needs 
are c?/5valued properties of agents, this by itself will not rule them out as bases of desert 
on my expressive account. What makes them odd, on my account, is that need-based 
desert claims typically identify' a negative, or disvalued property of an agent (the need) as 
a reason for a positive and desirable treatment (whatever it takes to satisfy the need). 
Below I explain how 1 account for this oddity. 



regard and value the members of the academic community have for qualities such as 

those exhibited by the winning candidates. Need-based scholarships may also take some 

merit considerations as relevant, but at least one important criterion the candidates must 

meet is need. Need-based and merit-based scholarships serve quite different purposes for 

universities. Need-based scholarships provide the opportunity of a college education to 

the needy, who may not otherwise be able to go to college. Merit-based scholarships 

express high regard for certain qualities and serve as rewards for demonstrating such 

qualities."'* Presumably, universities usually have both kinds of scholarships because 

they support both these purposes. 

That the scholarships which serve these purposes are classified differently suggests 

that they are two distinct, though both important, functions of scholarships. Sometimes 

need and merit are competing considerations for a scholarship: the Alumni Association 

These are not the only purposes of these scholarships, of course. The existence of 
need-based scholarships encourages disadvantaged students to work hard in school, even 
though they know they cannot afford to pay for a college education themselves. The 
existence of merit-based scholarships encourage talented and hard-working students to go 
on and develop these talents ftirther, and make use of them someday in the community. 
Both kinds of scholarships may help the university attract a certain kind of student 
population, a diverse and talented one, which will raise its reputation in the eyes of the 
community. These purposes may not be associated with desert at all, but that is no 
problem for my account, since seeing that people get what they deserve is only one of 
many important goals we have, and some treatments can serve a number of purposes at 
once. For a discussion of the relationship between desert and incentives with respect to 
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offers one scholarship, but is willing for it to go either to a needy or to a deserving 

candidate. Sometimes need and desert are complimentary considerations, as would be the 

case if the Alumni Association stipulated that its scholarship must go to a candidate who 

is both needy and deserving. But in either case, the considerations seem to be distinct, so 

that the neediness may count as a reason for a candidate's getting a scholarship, but is not 

a reason for claiming he is deserving of the scholarship."^ 

Consider now a case where a committee takes a candidate's disadvantaged 

background as relevant even for a merit-based scholarship. Such a case is coherent, and 

may seem to suggest Miller's account does not fit with our intuitions in ordinary contexts 

after all. For example, suppose that the scholarship committee has narrowed down the 

choice of candidates for a college scholarship to two finalists, Eric and Matt. Eric's exam 

scores and grades are somewhat higher than Matt's, both have ver>' good 

income distribution, see Julian Lamont's "Deserved Income, Incentives, and Economic 
Rents," forthcoming in The Journal of Political Philosophy. 

'"The expressive account I proposed in Chapter 3 provides a clear way of 
distinguishing the desert flinction firom the need-fulfillment function of scholarships. The 
distinguishing characteristic of the desert function is its expressive component, i.e. that it 
expresses the value of the successful applicant's qualities. The fact that scholarships also 
quite commonly function to fulfill needs just shows that money can serve more than one 
fimction. Money can fulfil needs, but it can also serve as an expression of the value of 
something. Presumably, money can do a lot of other things as well, but its expressive 
abilities make scholarships appropriate treatments in desert claims. I expand on this 
below in my own explanation of the difference between need-based desert claims and 
other more standard cases of desert. 
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recommendations, but the committee is moved to choose Matt because he has come from 

a very deprived background of poverty and poor educational opportunities. The 

committee does not view its task as giving the scholarship to the most needy, however. 

We are supposing in this case the task is to choose the candidate who demonstrates to the 

iiighest degree those qualities necessary for excelling in college, contributing to the 

college community, and eventually utilizing his or her education in the service of society. 

The majority of members on the committee insist that Matt deserves the scholarship 

because of his disadvantage, though Eric has the higher grades and exam scores. In this 

case, can the intuition that Matt's disadvantage is not merely a competing consideration, 

but one that is relevant to his desert, be squared with Miller's argument? I believe it can. 

One way in which Matt's disadvantaged background is relevant to the question of 

who merits, or deserves, the scholarship is that this background might give us reason to 

believe that Matt's true potential is underreflected in his grades and test scores. That is, 

we might believe that had Matt had the opportunities for educational growth that Eric 

had, then his grades and test scores would have been even higher than Eric's. Thus, we 

may conclude that the potential for success and excellence is really greater in 

disadvantaged Matt than in affluent Eric. But in this case, it is inaccurate to say that 

Matt is deserving of the scholarship because of his need, disadvantage, or deprivation. 

Rather, his disadvantage gives us reason to believe he is actually more deserving, i.e. 
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displays the relevant qualities to a higher degree, than that reflected in the standard 

criteria (grades, test scores, etc.) for measuring academic merit. 

As I mentioned above, sometimes committees look both to measures of excellence 

and to considerations of need to choose recipients of benefits, and in many cases they 

take need to be relevant in itself, not as a clue to how talented the candidate is. On 

Miller's view, the best and clearest way to describe such cases is to regard the committee 

as judging between different and competing kinds of reasons for how to distribute a 

good-reasons given by need and desert. After all, desert is not the only concern having to 

do with justice or fairness, and is not the only kind of prima facie reason for treatments 

such as distributing scholarships or other kinds of rewards or advantages."® 

As an interesting aside to this discussion of scholarships, I would like to point out 
a way in which even a consequentialist, who may believe desert should be rejected as a 
basis for how scholarships ought to be distributed, will find the conceptual account of 
desert I have given useful for distinquishing important cases. For example, suppose a 
consequentialist argues that the moral justification both for having scholarships in the 
first place and for distributing them to particular people must appeal to the good 
consequences of giving scholarships in general, and to the good consequences of 
distributing them in a certain way. So long as the scholarships are set up in such a way 
that they are conventionally taken to express an evaluation, such as that the winner 
displayed to the highest degree academic skills, or the winner had the most impressive 
background, then there will need to be some way of distinguishing between a claim that 
someone deserves the scholarship (i.e. they have the qualities that the reward expresses 
approval of) and someone who should get the scholarship all-things-considered. For the 
utilitarian, who should get the scholarship may depend more on who can bring the most 
good consequences with it than on who deserves it, but that does not mean considerations 
of desert are entirely irrelevant to a consequentialist. If, for example, the consequentialist 
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Everything I have said so far supports Miller's argument, yet some may retain the 

intuition that disadvantaged students deserve scholarships because of their need, whether 

or not their disadvantage provides any information about their potentials. Similar 

intuitions may be even stronger in other kinds of cases, such as in the case of the 

hungriest child who deserves the last piece of cake, or in the case of a homeless person 

whose need makes her deserving of kind treatment, shelter, and job opportunities. What 

are we to make of these intuitions? Do they tell against Miller's view? They constitute a 

reason for rejecting Miller's view, unless we can identify the source of these intuitions 

and explain them away as confused. One possible explanation of the intuition that needs 

can be bases of desert is that need claims and desert claims do have some similarities. 

First, both need and desert involve some vague appeal to fittingness, or appropriateness. 

There is something fitting about a very needy person, rather than a wealthy person, 

receiving a benefit or advantage of some kind; deserved treatments are fitting or 

appropriate responses to the deserving characteristics. However, as I claimed in the last 

chapter, a satisfactory account of desert must be able to shed light on this fittingness 

metaphor, since by itself, it is very vague and unclear. One cannot simply identify desert 

argues that effective expression of what is good or valuable is itself valuable, then desert 
considerations will have some weight for them. This is an example of how desert might 
be related in surprising ways to broader moral theories. I hinted at this kind of 
consequence in Section 3.7. 
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with fittingness, because the idea of fittingness is clearly broader than the idea of desert. 

For example. Smith has a right to the money left him by his father. So it is fitting for 

Smith to receive this money. This money is his due. He ought to get it, or at least his 

right to the money is a prima facie reason for believing he ought to receive it. But this is 

an example of a right, or an entitlement, and we have seen that desert is distinct from 

entitlement. They are different concepts, and point to different kinds of reasons for 

action. Moreover, as we saw in Feinberg's examples of the footrunners and the 

presidential candidate, the one who deserves a certain treatment or object is not always 

the one who is entitled to it. So, the idea of fittingness might contribute to the intuition 

that needs are one kind of desert basis, but by itself does not show needs can make people 

deserving. 

Another similarity is that both types of claims are often made in the context of 

decisions about how or to whom to distribute some advantages (or burdens), and they 

point to features of persons as relevant to this distribution. This similarity in stmcture 

however, was recognized by Feinberg in the quote above, where he maintains that it is 

necessary but not sufficient that a basis of desert be a feature of the deserving person. If 

Feinberg's claim is right, we still need a theory which will tell us something more about 

the kinds of features of persons which are appropriate as bases of desert. This falls under 

the agent-description puzzle presented in Chapter 1. There is no comprehensive solution 

to this puzzle that I know of; David Miller's attempt in Social Justice to distinguish 
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desert from both rights and needs goes some way towards this goal, but does not 

constitute a comprehensive solution to the agent-description puzzle. 

This leaves us, in my view, at something of an impasse with strong but competing 

intuitions on both sides. There is, on the one hand, David Miller's plausible though not 

fully satisfying argument against need-based desert, with many supporting intuitions such 

as the scholarship cases and the case of Feinberg's student. On the other hand, there 

remain the strong rebel intuitions of many everyday language speakers that the needy 

should get helpful treatment, because they deserve it, as in "The homeless deserve food 

and shelter," or "Everyone who is ill deserves at least some minimally decent access to 

the nation's health care facilities." In my view, rebel intuitions should be taken seriously, 

in the absence of an explanation for why they are flawed. Miller gives us an account of 

desert which he thinks shows it is distinct from need, but this is to some extent circular if 

our account of desert is itself supposed to be based on its ability to accommodate these 

intuitions. 

5.4 How the Satisfaction or Non-Satisfaction of Needs can Express Evaluations 

I believe both sides have got something right about the relationship between need 

and desert, and the impasse comes from the tendency to place all need claims in the same 

category (for the purpose of examining their relationship to desert). My argument will be 

that desert claims with need as their basis are coherent and cogent when the satisfaction 

of a need, or more commonly the decision not to satisfy a need, expresses valuing or 
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disvaluing of the needy persons. Furthermore, need is /nappropriate as a ground for 

deserving a certain treatment, when that treatment expresses esteem for a quality missing 

in the relevant person. In such a case, need may still be a reason for offering the 

treatment, but it will either compete with or add force to distinct desert-giving reasons 

generated by the existence and valuing of the esteemed quality. Thus, the relationship 

between need and desert has been illusive because sometimes (but not always) the 

satisfaction or non-satisfaction of a need can express a valuing or disvaluing of the person 

or some feature(s) of the person. When the satisfaction of a need is an expression of 

some kind, whether the treatment can or cannot be deserved on the basis of the need will 

depend on what the treatment is conventionally understood to express, and whether the 

need is related to this expression in the right way. I will illustrate these points with 

specific examples below, meant to show that need is sometimes a coherent and 

sometimes an incoherent desert basis. I also hope to show that my theory of desert, in 

virtue of the above explanation it provides about the relationship between need and 

desert, will successfully predict most of our intuitions about when need is and when it is 

not a coherent or appropriate basis for desert. Certainly the theory can accommodate our 

intuitions in the cases so far discussed in relation to the work of Feinberg and Miller. 

Let us first consider cases which would qualify, on this view, as appropriate need-

based desert claims; 

The involuntary homeless deserve food and shelter. 
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Disadvantaged children deserve an education equal to that of their more affluent peers. 

The physically impaired deserve access to public buildings, television and 

transportation, even if this requires proportionately higher public spending on them. 

The ill deserve reasonable health care proportionate to their need, regardless of their 

ability to pay. 

The patients who will die soonest without a transplant deserve the scarce organs first, 

as long as they have a reasonable chance of survival after the transplant is complete. 

These cases identify needs or deprivations - homelessness, lack of educational 

opportunity, disability, illness - as supporting reasons for thinking the persons involved 

deserve some specific treatment — food, shelter, education, disabled access, health care, 

organ transplants."' They are structurally similar to Miller's examples of need claims 

where the need is a deprivation, which people do not generally value or aspire to 

experience."^ In each case, I believe there is some intuitive force to these claims of 

Note that need may not be the only basis for desert in claims such as these; it 
merely is the only basis I am interested in exploring in this section. For example, 
educational opportunities may be deserved both because the children need them, and 
because the children exhibit talent or potential. Patients waiting for scarce organs may 
deserve them for extraordinary courage, virtue, or outstanding community service, as well 
as being needy. My argument is only meant to establish that in these cases, to claim need 
is one relevant reason or basis for deserving the specified treatment makes conceptual 
sense. Incidentally, if this is true, the argument of Miller's I discussed just above fails. 

Notice another curious feature of these claims, which has contributed to the 
difficulty desert theorists have had in accommodating them, is that in each case a positive 
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desert. However, I believe the expressive account can accommodate them. My argument 

is that the intuitive force of these claims comes from the fact that the decision by a 

society which can afford to meet these needs, but chooses not to, expresses evaluative 

attitudes of these people which are unwarranted, such as that they are not valuable, are 

not cared for, or have less intrinsic value than others. 

Take the first example. Here, the decision not to provide food or basic shelter to the 

involuntary homeless'" can be viewed as a way of saying to them that we do not we do 

not value their humanity, that their well-being does not matter as much as our own, or 

that the potential talents they may contribute (were their basic needs met) are not 

worthwhile. However, given that these homeless do not choose and are not responsible 

for their plight, these negative evaluations expressed in the decision not to help them are 

or desirable treatment is recommended as a response to a negative or undesirable quality. 
Most desert claims are such that positive treatments are fitting responses to positive 
qualities, and negative treatments are fitting responses to negative qualities. The 
difference seems to have something to do with the fact that the negative or undesirable 
quality exemplified in the need or deprivation does not lead us to evaluate the person 
negatively. 

I restrict the e.xample to the ^voluntary homeless, since if a person is homeless 
either because they desire that lifestyle, or perhaps because they are clearly responsible 
for it, then the claim that they deserve shelter on the basis of their need seems less 
compelling. The account I propose would be consistent with this intuition, since not 
giving shelter to someone who is responsible for their homelessness does not express the 
same thing as not giving shelter to someone who is homeless, due to no fault of their 
own. Indeed, we may decide not to give someone shelter, in order to express our 
disapproval of their irresponsibility in managing their affairs. 
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wrong (unwarranted, inappropriate), so tiiat the deprivation is undeserved. On the other 

hand, to give food and shelter to the homeless is a way of expressing to them that we 

value human life, including their human lives. Giving food and shelter to those who 

already have adequate resources for these would not send the same message. This is why 

neediness is required as the basis for this treatment. However, anyone who finds 

themselves involuntarily needy in a society which can afford to meet their needs would 

deserve food and shelter.'"" 

If giving the needy (but only the needy) expresses to them that we value their human 

characteristics, or if the refusal to give them food and shelter expresses a valuation that is 

false or wrong, then these desert claims would exhibit the logical structure required for 

desert by my account, as follows. The claim, "5 deserves food and shelter in virtue of her 

need (lack of money and homelessness)," implies something like the following three 

claims: 

I have made the qualification "in a society which can afford to meet their needs" 
because it is arguable that when a society is very poor, then its decision not to provide for 
the homeless does not express the same sentiment. This is not to say it is any less 
regrettable for people in poor societies to be hungry and homeless. But when their 
government in the name of their people decides not to help them, this may only reflect 
their own lack of wealth, whereas when those who have much more than they need 
decide not to help, there is more clearly the expression of apathy or even negative 
valuing. The claim that the needy deserve help amounts to a rejection of this evaluative 
claim, which is implicitly or explicitly accepted by and expressed by those who refuse to 
help them. 
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(i.) 5 is needy, i.e. has no money for food or a home. 

(ii.) S has human characteristics and potentials which are valuable and important, both 

intrinsically and for their instrumental value to society. Thus, these characteristics 

are worthy of our valuing and fostering them. 

(iii.) Providing money, food, or a basic and stable dwelling to someone who is needy is 

one effective way of expressing her value as a person. 

Alternatively, the claim "5 deserves food and shelter in virtue of her need," might be 

better interpreted as the denial of the claim, "S deserves the condition of deprivation she 

finds herself in." On this reading, there is a view expressed by not giving S food and 

shelter: 

(i.) 5 is a person with needs for food and shelter. 

(ii.) S is not intrinsically valuable, nor is her value worthy of society's concem about 

her suffering or society's valuing of the life she could make for herself were her 

needs met. 

(iii.) To turn our heads at her condition of suffering, to refiise help, effectively expresses 

the value claim in (ii). 

To assert that S deserves food and shelter in virtue of her need is to accept the first 

and third of the above components, but reject the second, evaluative claim. It is to claim 

that indeed people are valuable, including the homeless and needy, and is to urge our 

treatment of them reflect or express this value. 
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I believe the second of the above two interpretations of the homelessness case is 

closer to our intuitions; however, as long as one of the above fairly characterizes the 

meaning and logical structure of these claims when they are made, I can accommodate 

the intuition that these people deserve certain treatments in virtue of their needs, in a way 

that is consistent with the account of desert as expression of value claims. In fact, the 

insight that deserved treatments are expressions of true value claims helps explain the 

intuitiveness of these need claims. 

There is, however, an interesting lesson in this analysis of so-called need-based 

desert claims: even in these cases where I have defended the desert claim as legitimate, it 

is misleading to say that need is the basis for desert. Notice that the bases for desert in 

those cases, given the interpretations I provided, are characteristics such as "being a 

person," "having intrinsic value," and "having potential talents and skills which are 

valuable to society." Need becomes relevant in those cases because what is expressed by 

the treatments in question is distinctive in the case of needy people. Need becomes a 

necessary condition for the expression, which gives these claims the character or structure 

of a desert claim. I believe the remaining four examples of need-based desert above can 

be accommodated in a similar way, though I will not provide detailed illustrations of each 

here. 
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5.5 When Need is an Inappropriate Basis for Desert 

Instead I now want to consider some need claims which do not represent cases of 

desert, since my argument is that need can sometimes, but not always serve as a basis for 

desert. Cases such as the following are responsible for Miller's and Feinberg's tendency 

to reject need as a basis of desert. I want to show that my expressive account of desert 

provides a satisfactory explanation for why these claims are incoherent as desert claims. 

Consider the following cases: 

Mark deserves a grade of A in Feinberg's class, because he needs it to get into medical 

school. 

Melissa deserves to win the swimming competition, because her self-esteem is 

suffering. 

Matt deserves the "Employee of the Year" cash award, because his wife is expecting a 

baby so he could really use the extra money just now. 

In each of these cases, the treatment carries with it a conventional meaning. That is, 

the treatment conveys or expresses society's (or a particular group's) valuing of certain 

feature(s) or characteristic(s) of certain people. Recall that on my account the desert 

bases and the treatments deserved are determined by the value component of the claim, 

which is usually implicit in desert claims, rather than explicit. Some treatments are more 

effective than others for expressing what is valuable. In these cases, the treatments all 

have meanings which come from well-established conventions. Receiving an A in a class 
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means something to the community-that the student displayed a certain level of skill, 

talent, intelligence, mastery of the subject, etc. in the class. Insofar as the skills in 

Feinberg's class are relevant to certain valued jobs or roles in the community, achieving 

an A in the class expresses that the student's achievements are valuable, at least for some 

purposes associated with the skills displayed in the class or to some people for whom 

those skills are very useful. Indeed, to some people or for some purposes, the skills 

demonstrated by an A student are more valuable, or are better, than the skills 

demonstrated by a C student. Given that this treatment expresses what it does, it is not a 

fitting response to Mark's need to get into medical school. That is, if the value claim 

being expressed by the grade of A is a level of mastery of the subject Mark has failed to 

achieve, then Mark can only deserve this treatment if the value claim is true with respect 

to him - that is, if he exhibits the valued basis of desert, which is an A level of 

achievement, not his need to go to medical school. His need to go to medical school may 

count as a reason for some sort of treatment (possibly even a reason for Mark to get an 

A), but it cannot, however compelling the need to go to medical school be for Mark, be a 

reason for claiming Mark deserves the A. To deserve an A grade is to exhibit the skills 

which are conventionally understood to be rewarded with a high grade in the class. 

One may object here that there is more than one thing expressed when an instructor 

refuses to give a student an A on the basis of need rather than his academic ability. For 

example, suppose Mark says to the professor, "Since I really need this A to get into 
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medical school, when you refuse to give it to me, you express that you do not care about 

me or that my interests do not matter." If the reflisal to give the A can also express a lack 

of concern to Mark, or that his interests do not matter, then it appears the expressive 

theory will generate two competing desert claims here, one urging the instructor to give 

Mark an A because otherwise the treatment will express the false evaluation that Mark's 

interests do not matter, and another urging the instructor to give Mark lower than an A 

because otherwise the treatment would express a false evaluation of his academic work. 

What can an instructor, who is also a defender of expressive desert, say to Mark? First, 

the instructor will have available a number of empirical arguments about what, in fact, 

grades express. Grades are associated with clear and widely understood evaluative 

messages about academic ability. If the giving of the grade is also understood to indicate 

the instructor's or the institution's evaluation of whether and to what extent the student's 

interests matter, then the more conventional expressive function of grades is undermined. 

That is partly why instructors are strongly encouraged not to use grades for other 

expressive purposes. Hence, the importance of desert requires that conventional 

expressions be preserved, in order that it is possible to effectively express the range of 

evaluations we wish to express in a society.'"' 

'"' This argument is not unlike an argument Elizabeth Anderson uses to urge 
restrictions on the operation of the market in her book Value in Ethics and Economics 
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Similar arguments to the one I have given in the case of the need for a grade of A can 

be constructed for the other two cases. The difference between these need claims and 

those legitimate need-based desert claims above is that in these cases the treatment 

required to satisfy the need expresses a value claim which picks out some characteristic 

(other than need) that the person in question does not have. 

5.6 Why Compensation is a Challenge to Desert (and why the challenge cannot be 

explained away as entitlement) 

Compensation is often said to be deserved, but presents challenges to the expressive 

account similar to those challenges raised above by cases of need. In this section, I 

explore whether the strategy I have outlined for so-called need-based desert will provide 

an adequate explanation of our intuitions regarding deserved compensation. 

Consider two cases of deserved compensation: 

Case 1: Tom smashes Harry's car while driving recklessly. Harry was driving carefully, 

obeying all traffic rules, using good judgment, is in no sense at fault. Harry 

deserves compensation for his smashed car. 

Case 2: Some jobs in society are such that we really need someone to do them, but doing 

these jobs involves many more costs, burdens, sacrifices, risks or unpleasant tasks 

(Cambridge, Mass: Harvard University Press, 1993); however, her argument does not 
employ the concept of desert. 
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than most other jobs. Those who perform these jobs deserve higher pay than 

workers whose jobs are easier or involve less personal sacrifice; they deserve 

higher pay as compensation for their greater than average burden in carrying out 

socially beneficial and necessary jobs. 

The compensation urged in Case 1, insofar as we think it is a legitimate claim of 

desert, presents a challenge to the expressive account for similar reasons as the need cases 

above. The characteristics in virtue of which Harry should receive money to restore his 

car are that Harry has suffered a property loss and this loss was not his fault but due 

entirely to Tom's reckless driving. We do not evaluate Harry on the basis of his property 

loss, and the reckless driving is not even a feature of Harry but of Tom. Hsirry carmot 

deserve treatment on the basis of Tom's reckless driving, at least not on the expressive 

theory. Moreover, the treatment, giving Harry money to restore his car, does not appear 

to express an evaluation of Harry but serves merely to restore his loss. 

In this kind of case, we often say Harry deserves compensation. Before addressing 

how the expressive account might accommodate such a desert claim, it is worth 

investigating the reasons we might have for questioning whether this case is best 

classified as an instance of desert, or whether we might be better off defending our theory 

of desert by urging we reform our standard use of the term in this kind of case. One thing 

we mean when we say Harry deserves compensation is that he ought to receive it. Since 

there are reasons clearly distinct from desert-giving reasons for thinking people ought to 
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receive certain treatments, we might query whether any different moral reasons for 

thinking Harry should receive compensation are more similar in structure to this claim 

than other less puzzling cases of desert. An obvious candidate is entitlement: perhaps 

Harry ought to receive compensation not because he deserves it (it is not that Harry has 

demonstrated some feature worthy of this money), but because he is entitled to it, under 

the civil laws and conventions in our society. We drive with the expectation that if 

someone recklessly harms us or our property on the roads, we shall be compensated by 

the appropriate party or insurer, as long as we ourselves were obeying traffic laws and 

driving with good care and judgment. Perhaps it is in virtue of these laws and the 

legitimate expectations they create which really underpins the claim that Harry ought to 

receive compensation.'" If so, the structure of the claim regarding Harry would resemble 

that of entitlement claims, and we have seen from our discussion of Feinberg in Chapter 2 

that entitlement is distinct from desert. In this case, for purposes of consistency and 

clarity, we may recommend reform of our everyday usage of 'desert' in cases such as 

these. 

However, I will argue we should reject this way of rescuing the theory from Case 1. 

First, recall the discussion of Feinberg in Chapter 1, which explains why it is important to 

David Miller treats compensation this way in his Social Justice, op.ct., in the 
chapter entitled "Rights." 
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distinguish between desert and entitlement. The runner who crosses the finish line first is 

entitled to the prize. Generally those runners who finish first also deserve the prize, but 

this correlation sometimes fails, as when the fastest runner has her path crossed by 

another runner. This suggests the two concepts are distinct. In an attempt to clarify the 

relationship between desert and entitlement, I showed how considerations of desert can 

be prior to claims of entitlement, in the sense that the bases of desert and the values which 

determine them are one (but only one) moral constraint in the choice of entitlement 

conditions. That is, the conditions which make someone entitled to a prize (i.e. crossing 

the finish line first) are partly determined by our values regarding running (i.e. speed) and 

the bases they pick out (i.e. being the fastest rurmer). Given this relationship between 

desert and entitlement, we may believe both that Harry is entitled to compensation 

because of our laws and expectations regarding traffic incidents, and also that these laws 

are legitimate in part because people in Harry's circumstances deserve compensation for 

their losses. If so, the appeal to entitlement will not be sufficient to explain away the 

intuition that Harry deserves compensation. 

Second, we can imagine cases where an accident victim is entitled to, but is not 

deserving of, compensation. For example, suppose Bob works for a lumber company 

cutting wood. Suppose also the company is in violation of the law regulating safe 

working conditions for its employees. Bob has an accident at work, and injures his back. 

Since his lawyer is able to show the company did not provide safe working conditions. 
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under the law he is entitled to compensation for the company. However, suppose that in 

fact, Bob's particular accident was not caused at all by the conditions. Suppose Bob has a 

disability which causes him to lose his balance on a regular, periodic basis, and the 

disability was the cause of his accident. He has known about the disability, and the 

danger it poses to anyone who chops wood for a living, for months. His doctor has been 

urging him in no uncertain terms to find more suitable employment. Although Bob 

knows the company would offer him a desk job that would be safer for someone in his 

condition, he has failed to inform them of his disability, because he feels chopping wood 

is central to his self-image. In this case, although Bob is entitled to compensation 

because the company did place him in dangerous conditions, but his foolishness (which is 

the real cause of the accident) makes him undeserving of it. Such cases, by contrast, 

show it is coherent to claim that Harry, a good driver, is both deserving of and entitled to 

compensation. 

These reasons for thinking Case I-type claims may involve desert, as distinct from 

entitlement, are buttressed by our inmitions in cases where someone suffers loss, and 

should receive compensation, even though there are no conventional rules or laws in 

virtue of which she has a right to or is entitled to compensation. Suppose, for example, 

Kathy contracts rabies or some other illness from a stray dog. There is no dog owner, 

whose responsibility it is to keep the dog healthy and fenced-in, so it is not clear who 

Kathy would have a claim against that she be compensated for her illness. Suppose we 
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nevertheless claim she should be compensated, even though there is no one clearly 

obliged to compensate her. 

One response to this objection would be to suggest that our claim she should be 

compensated is a way of saying there should be a scheme (such as a publicly 

administered accident relief fimd) under which she would be entitled to compensation. 

This response, however, does not rescue a desert theorist encountering trouble with 

compensation cases, since we still need to know what kind of moral reason is behind our 

claim that there should be such a scheme to compensate victims such as Kathy. If the 

reason is that victims such as Kathy deserve compensation, a theor>' of desert should be 

able to accommodate the claim. 

5.7 Deserving Compensation under the Expressive Account 

For these reasons, instead of recommending Case 1 be classified as entitlement, I 

hope to explain our intuitions regarding Harry's and Kathy's deserved compensation in a 

way that is consistent with the expressive account, by following a strategy parallel to that 

I outlined with cases of deserved need-fulfillment. 

One may, consistent with the expressive account of desert, claim that Harry's and 

Kathy's losses are undeserved. How might the expressive theory interpret these claims, 

and could the theory account for our tendency to claim "Harry deserves compensation for 

the loss incurred as a result of Tom's reckless driving" or "Kathy deserves compensation 

for the rabies she suffered from the stray dog's bite"? On the expressive account, to say 



188 

Harry's loss is undeserved is to say the loss Harry faces as a result of Tom's recklessness 

cannot be understood to represent or derivatively-express some fault of Harry's (some 

feature which warrants a negative evaluation), and so it cannot be justified in this way. 

Similarly, Kathy's suffering cannot be viewed as representing or derivatively-expressing 

a negative normative judgment of Kathy. We have a tendency generally to judge 

undeserved harms as bad, and would like to see them compensated or corrected. This 

goes along with the fundamental attitude I claimed in Section 3.7 is associated with desert 

- that good things should happen to good people and bad things should happen to bad 

people. The expressive account incorporates this attitude, insofar as it offers a kind of 

interpretation of it - we like our behavior towards people and our treatment of them to 

have introduced the terminology of "derivately-expressing" here to capture a 
peculiar feature of some compensation cases, namely that harm one is left with in the 
absence of compensation, such as a smashed car, is not a treatment intended by someone 
to express something. Thus, it is somewhat awkward to speak of such a harm as an 
expression, since no one intends it that way. However, similarly to the case of needs, my 
argument depends on it being true that we can view a failure to compensate as a kind of 
expression. Moreover, we sometimes can take a kind of expressive view of natural 
events or accidents, as in cases of poetic justice such as "The villian deserved to fall over 
the cliff; he was thoroughly evil." On the expressive account, such an event is deserved if 
it expresses a negative evaluation of the villian, but of course, as a pure accident it 
doesn't technically express any evaluation. However, insofar as we have a tendency to 
say such an accident is deserved, I think it is plausible we take the view of the accident as 
a kind of symbolic representation of our values. Thus, falling over a cliff is the sort of 
event which we might arrange as an expression of our values. For this reason, I think it is 
not a stretch to see such events as expressions, but to mark out this distinction, I call them 
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express or reflect appropriate evaluations of them. Thus, the sense in which Harry 

deserves compensation is not that the money represents or expresses appropriate 

evaluations of Harry's good qualities, but that Harry's loss is imdeserved, and we 

generally feel bad and uncomfortable when people experience undeserved losses, 

probably because these losses have no justification. The expressive account not only 

accommodates but clarifies this intuition, as well as the claims that Harry's and Kathy's 

losses are undeserved. So, if the intuition that Harry deserves compensation really 

comes from the idea that he does not deserve to be left with this loss, the expressive 

theory is not threatened by the example. 

Nevertheless, to communicate this idea by saying either "Harry deserves 

compensation because of Tom's recklessness" or "Harry deserves compensation because 

of his loss" is somewhat misleading, since neither Tom's recklessness nor the loss Harry 

incurs as a result is the real basis of desert. The non-misleading way of making the claim 

is to say that since Harry's loss is undeserved, not restoring it would express false or 

inappropriate valuations of Harry. What is deserved is the position Harry was in before 

he incurred the loss, since the loss he suffers is undeserved. The compensation seeks to 

restore Harry's previous (not undeserved) position. This position is deserved on some 

derivative-expressions to indicate that their expressive capacity is derivative on some 
humans viewing these events in a certain way. 
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basis determined by our evaluation of Harry, such as that he is a decent person, careful 

driver, generally obeys traffic laws, uses good judgment on the road, is courteous to other 

drivers, etc. Such people deserve smooth sailing on the roads, because of our positive 

evaluation of their actions and characteristics. That is why we feel the loss is undeserved. 

In this way, the real intent of the claim that Harry deserves compensation is based on 

characteristics of Harry, which we evaluate positively, and which we seek to express or 

hope to see derivatively-expressed in the world. A similar story can be told in Kathy's 

case. It seems to me a strength of the expressive account that it can accommodate claims 

such as these, but can at the same time offer this explanation of how, in their ordinary 

form, the claims are misleading. The fact that desert claims of this type have proved 

puzzling in the literature is not surprising, if they are misleading in the way I have 

described. 

5.8 Deserving Compensation for Labor 

Now let me turn to the claim of deserved compensation in Case 2 above, which more 

or less expresses one version of the principle of compensation for labor. According to 

this principle, the income people receive for labor should be understood as compensation 

for the costs incurred carrying out their tasks. Those who perform particularly arduous or 

dangerous labor should be paid more. Some theorists have claimed that the principle of 
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compensation is a principle of desert - that people deserve compensation for the costs 

incurred in their jobs, so those who have heavier burdens at work deserve more income.'*"' 

As in the cases of need and the first compensation case above, ±ese cases pose a 

challenge to desert as expression if the income is deserved on the basis of a loss (rather 

than a valuable characteristic) and if the purpose of the income is to make up the loss 

(rather than to express an evaluation of the worker). The strategy outlined above, I will 

claim, is adequate to render the principle of compensation for labor, interpreted as a 

principle of desert, consistent with the expressive theory of desert. First, however, I need 

to address David Miller's argument that the compensation principle is not legitimately 

classified as a principle of desert. Although Miller's strategy is friendly to my account 

(since on his view, a theory of desert needn't accommodate the compensation principle at 

all), I will urge we reject it in favor of a strategy that makes sense of our tendency in 

ordinary language to claim income is deserved as compensation for the burdens of 

employment. 

Miller's argument might be put in the form of a dilemma. He gives two possible 

interpretations of the principle of compensation, and then argues each has the wrong 

See for example the Appendix "Economic Income as Deserved" to Joel Feinberg's 
"Justice and Personal Desert," (Princeton, NJ: Princton University Press, 1970), Julian 
Lament's "Incentive Income, Deserved Income, and Economic Rents," Journal of 
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structure for a principle of desert. According to the first interpretation, the costs incurred 

in work activity are a reduction in the benefit which the employee is receiving, so the 

employee should be given extra economic benefits to make good the loss.'^ On this 

interpretation. Miller argues the principle of compensation is an egalitarian principle, not 

a desert principle. This is because a desert principle on Miller's view (also on the 

expressive view) operates by paying attention to people's particular skills, characteristics 

and actions, and rewards them differently according to what an individual's properties 

merit. Since an egalitarian principle recommends equal outcomes. Miller argues it cannot 

justify differential rewards based on differential merit. Thus, on this interpretation of the 

principle of compensation as a principle for determining income for labor, the principle is 

not a desert principle, but competes with desert principles for income distribution. 

Miller offers a second interpretation of the principle of compensation, according to 

which costs incurred during work are to be understood, not as reductions in benefits to be 

made good, but as facts about an individual's activity which serve as a basis for desert in 

the same way as the skill a worker displays can serve as a basis for desert. The problem 

Political Philosophy (1997), pp. 26-46, and Wojciech Adurski's Giving Desert Its Due 
(Dordrecht, Holland: D. Reidel, 1985). 

This is, for example, Feinberg's view in his Appendix "Economic Income As 
D e s e r v e d , "  o p . c t . , p .  1 1 1 .  
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with this reading is that the costs incurred during work are not the sorts of things we 

value or disvalue, but the income is clearly meant to cover the costs. 

It is tempting to take Miller's line and dismiss the challenges posed by the 

compensation principle of income for labor, on the grounds that they need not be 

addressed by a theory of desert. However, we can take this line only at the cost of 

introducing a kind of circularity into the argument for the expressive theory of desert, 

since the strength of the account depends on its ability to accommodate our pre-theoretic 

intuitions and everyday usages of 'desert'. We cannot then employ the expressive 

accoimt itself to show why a challenging case should not be classified as desert. The 

rejection of the second possible interpretation of the principle of compensation is 

particularly weak in this respect. The rejection of the first possible interpretation of the 

principle is not as weak in this respect, because it is buttressed by the comparison of the 

principle so interpreted to egalitarian principles. As outlined in the methodological 

comments at the begirming of this chapter, one kind of reason for reforming our everyday 

intuitions or usages of terms is that clarity could be gained if we classify problematic 

cases differently. However, the first interpretation is only plausible if one holds an 

egalitarian theory of income distribution. A compensation principle is only egalitarian, if 

the distribution to be restored by the compensation is egalitarian. Compensation is meant 
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to restore someone to a previous position; but if the previous position was unequal, then 

the compensation cannot be justified on grounds of equality.'"® 

On the expressive account of desert, however, we are not forced to take either of 

Miller's lines, since the expressive account of desert can accommodate this challenge in a 

way parallel to the above cases of need and compensation. Julian Lament offers a third 

interpretation of the principle of compensation which is more readily consistent with the 

expressive account, and with the view that desert bases are restricted to those 

characteristics about people that we value positively or negatively. According to Lamont, 

one deserves income not on the basis of the actual cost incurred in the work, but on the 

basis that the individual has undertaken socially productive activity at significant cost to 

himself This basis is an appropriate basis for praise or positive evaluation, and extra 

income expresses this. However, it is central to Lament's account that the compensation 

reflect and make up for the actual cost incurred in the work. Although the undertaking of 

Joel Feinberg argues for such a position in "Appendix: Economic Income ..." 
op.ct. The problem is that if one is a previous position of inequality, but one that is 
nevertheless just, then one may deserve compensation for costs incurred in some activity, 
without the compensation being justified by reference to equality. Although income 
distribution may in fact be just only when it conforms to some egalitarian principle, it 
would be odd to rule out the situation just described on conceptual, rather than 
substantive, grounds. Moreover, if egalitarianism is the best view of income distribution, 
and we can show that it still makes sense to say income is deserved for costs incurred, the 
result will be that desert and egalitarianism are compatible in some contexts. This is a 
consequence of the expressive theory, as I argue below. 
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productive work at cost to oneself is the basis of the desert, it is still the actual cost 

incurred that determines how much income one deserves. So the features troubling to the 

expressive accoimt remain to some degree, namely that the amount of income deserved 

still seems to function to make up a loss rather than to express positive evaluations, and 

the basis which explains why someone deserves that amount of income still seems to be 

the actual costs incurred in the work (a loss) rather than a positively valued characteristic. 

The relationship between the concept of expressive desert and compensation claims for 

income can be understood as follows. Employees who have heavy burdens in their jobs 

and are performing productive activity with value to us do not deserve the heavy costs 

associated with their jobs. Hence, equal incomes would not reflect our evaluation of their 

productive activity, since it would leave them with undeserved burdens.'"' So, we think 

these employees should be compensated for these costs, so that their reward accurately 

expresses and reflects our evaluative attitude towards their work. On this analysis, the 

actual cost incurred is not the basis for the deserved income. Instead, if we want the 

income received to express our evaluation of the productive work, we must know the 

non-pecuniary rewards and burdens involved in the work, because they make a difference 

The move from undeserved losses to deserving compensation is similar to the 
move from undeserved homelessness to deserving shelter, which I spelled out at greater 
length earlier in this chapter (in the second way the expressive theory can accommodate 
the homelessness case.) 
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to the actual reward expressed in the income. If the burdens are so high that the income 

hardly compensates the worker for the loss they incur in the work, that level of income 

will not effectively express the social evaluation of the work. Hence, the costs incurred 

are relevant to the setting of an effectively expressive income, but they are not the basis 

of desert. Our tendency to use the terminology of desert in this context comes from two 

sources: (1) the income is expressive of the social evaluation of the work and the skills, 

talents, actions involved in labor, and (2) a worker who has performed socially productive 

work at a cost to himself who is left with this burden uncompensated by his income is left 

with undeserved losses (i.e., losses which cannot be seen to express or represent negative 

evaluations of the agents). 

5.9 A Possible Objection: The Take-Over of Morality by Desert 

There is a possible objection to the way in which I have argued concerns about need 

or compensation can be relevant to desert claims, namely that the account threatens to 

make the reahn of desert too large. This objector has a certain view about the 

relationship between desert and justice, or about the relationship between desert and all-

things-considered moral "ought" claims: even if desert is an important moral 

consideration or a consideration relevant to justice, surely desert does not constituted the 

whole of moral considerations. The claim here is that desert is one distinctive type of 

moral consideration, but that it competes with other considerations such as rights-claims. 

This view seems to me right, so I will take it as a given. 
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The worry then is that just as an unmet need or an uncompensated harm can end up 

expressing the wrong evaluation and so generate a desert claim, perhaps any violation of 

justice, such as rights violations, also can express unwarranted evaluations, and so 

generate desert claims. If so, then the worry is that, under the expressive account, desert 

ends up taking over the whole of justice, or the whole of morality. Since there are clearly 

distinct types of moral considerations, if the theory has that consequence, it must not 

really capture the nature of desert. 

I believe this objector is right that other kinds of violations of justice, such as rights 

violations, can turn out to generate desert claims, insofar as those violations might 

express inappropriate evaluations. However, there is no reason to believe that this 

consequence undermines the significant and distinct role of other moral considerations in 

the demands of morality or justice. For example, suppose Jody's property is taken from 

her without compensation for a public purpose. In this case, one of Jody's fundamental 

rights is violated. This gives rise to a claim such as "Jody has a right to her property," or 

"Jody has a right to compensation for her property." These claims in turn give reasons 

for believing that "Jody should get her property back," or "Jody should be compensated 

for her loss." Now, if the failure to compensate Jody would in the context express an 

unwarranted negative evaluation of her, such as that she does not have equal worth to 

others in the society, then she will also deserve compensation, so that our treatment of her 

is an effective expression of the evaluative attitudes she or her behavior is worthy of 
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However, this fact means only that desert provides an additional reason for the fact that 

Jody should receive compensation; it does not undermine the distinctive reason Jody's 

right to property provides for explaining why she be compensated. 
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6. THE EQUILIBRIUM THEORY OF DESERT; PUNISHMENT 

6.1 A Competitor to the Expressive Account 

An important competitor to the expressive account of desert is an equilibrium theory 

of desert, according to wiiich desert is a matter of striking an equilibrium or balance 

between some distribution of benefits and burdens. Equilibrium theories have been 

proposed for both distributive justice and punishment; however, the theorists who have 

proposed some version of an equilibrium theory have not always proposed it as a theory 

of desert. For example, Herbert Morris has proposed an equilibrium theory to explain 

why punishment of wrongdoers is justified. His equilibrium theory is proposed to 

provide (part of) the answer to the question, "Why is it right to punish wrongdoers?". 

Elements of Morris' writing suggest he also believes (1) that criminal offenders deserve 

punishment, and (2) that his equilibrium theory helps to explain why we think they 

deserve punishment. But Morris' theory is proposed to justify punishment, not to explain 

the structure of desert claims. Wojciech Sadurski offers an equilibrium theory to tell us 

what people deserve (for both distributive justice and punishment); however, he also 

proposes the equilibrium theory not so much as a conceptual theory of desert but as part 

of an overall theory of justice. Sher offers an equilibrium theory for two broad classes of 

desert claims: (1) to e.xplain why claims that criminals deserve punishment are justified, 

and (2) to explain why claims that workers deserve certain wages are justified. However, 



he does not believe all desert claims operate according to the structure of the equilibrium 

theory, so that his is not a general theory of desert.'^® Thus, my interest in equilibrium 

theories is somewhat different from that of their authors. I am proposing the expressive 

account of desert as a general conceptual theory meant to capture the underlying logic 

and justificatory structure of desert claims, whether they be about punishment, jobs, 

income, or the weather. I am interested in exploring the general nature of the concept of 

desert suggested or implied by the somewhat different projects of these three authors, and 

then I want to evaluate the strengths of this theory in comparison to the expressive 

account. I have three specific aims in this regard. First, I suggest that the "equilibrium" 

or "balance" aimed for in these theories requires that desert claims exhibit a distinctive 

structure, contrary to that described by the expressive account. Next, I hope to show that 

standard problems these theories have been shown to suffer are linked to the problematic 

account of desert implicit in the balancing metaphor. I do not attempt to show that an 

expressive account of desert could solve all the problems faced by these theories; since 

they are offered as theories of justice, or punishment, etc. I would not expect the 

expressive theory of desert to yield answers to the questions they pose. It is an answer to 

a different question altogether. However, one kind of problem faced by these theories is 

George Sher, Desert (Princeton, NJ: Princeton University Press, 1987), esp. 
Chapters 5 and 6. 
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that they run counter to our intuitions about what is deserved. If I can show that the 

expressive theory of desert can at least accommodate these intuitions about what is 

deserved, that is some reason to bet on the expressive account, as a theory of desert, over 

the view of desert suggested by equilibrium theories of punishment or distributive justice. 

This then is the final aim of this chapter. I will discuss these aims at length with respect 

to the equilibrium theories of punishment offered by Morris, Sher and Sadurski, along 

with criticisms from Richard Burgh and C.L. Ten. 

Perhaps the best known proposal of an equilibrium theory is Herbert Morris' use of 

that theory to explain why criminals deserve to be punished, and to set the degree or 

amount of punishment deserved. It will be useful to provide some background about the 

theoretical context in which Morris' theory is raised, so that its role - the questions it is 

meant to address and the problems for which it provides solutions - are more clear. 

Morris' equilibrium theory is proposed as part of a broader defense of the retributive 

theory of punishment. 

6.2 How the Concept of Desert is Employed by Retributivists 

Punishment is difficult for any theorist to justify, because it involves the intentional 

infliction of suffering on others, something we normally take to be wrong. For 

utilitarians, the strategy for justifying punishment is straightforward. The suffering 

punishment inflicts on criminals is bad, since suffering is always bad, no matter who 

experiences it. But it is not wrong to inflict this suffering, if it can be shown that the 
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punishment leads to greater good consequences, which outweigh the harm suffered by the 

criminals. Depriving people of liberty and property against their will is normally wrong, 

because it causes harm that is not outweighed by good consequences. It is not wrong in 

the case of criminals, because the suffering punishment causes them deters other crime, 

creates a higher feeling of security in the community, etc. 

Retributivists, however, reject the utilitarian strategy because it cannot provide an 

adequate explanation for the strong intuition that punishment is unjustified when the 

person punished is innocent of the crime, or when her punishment is not proportionate to 

the crime. Furthermore, retributivists do not always regard the suffering experienced by 

criminals as an evil in itself. The suffering of criminal wrongdoers, as part of their 

punishment, is not to be treated as on a par with the suffering iimocents would experience 

if inflicted with similar treatment. So the utilitarian method of weighing the suffering of 

criminals against the greater good which results from their punishment is contrary to the 

retributivist stance that the suffering inflicted by punishment need not necessarily 

produce greater good consequences for the community overall in order to be justified. 

Indeed, that utilitarians require this leads some retributivists to think the utilitarian uses 

criminals as means to the good consequences their punishment produces. 

Retributivists commonly employ the concept of desert in the expression of these 

intuitions: "Punishment is only justified when inflicted on those who deserve it," "the 

amount of punishment which is justified is that amount the wrongdoer deserves," "the 
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suffering experienced by the wrongdoer is not on a par with suffering experienced by 

iiuiocents because the wrongdoer's pain is deserved," and "the importance of seeing that 

wrongdoers get what they deserve provides us with a non-consequentialist reason for 

punishing them." 

Among retributivists, further distinctions have been made. Negative retributivism is 

the view that those who are not guilty must not be punished, whereas positive 

retributivism is the view that the guilty ought to be punished.'"' Positive retributivism, so 

understood, might be fiirther classified into a weak and strong version. The weak positive 

retributivist holds that there are good non-consequentialist reasons for punishing the 

guilty; the strong positive retributivist holds there are sufficient nonconsequentialist 

reasons for punishment. That is, the strong version holds that even if we rule out the 

deterrent and incapacitative effects of punishment, there are sufficient 

nonconsequentialist reasons to justify punishing those who are guilty.'^" Considerations 

of desert often enter to provide a nonconsequentialist reason for punishing the gxiilty. Any 

retributivist appealing to desert, however, will require a theory of what is meant by the 

claim that punishment is deserved and an explanation for why the fact the someone 

deserves punishment is a reason for why he should be punished. 

'"J.L. Mackie, Persons and Values (Oxford: Clarendon Press, 1985), pp. 207-8. 
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6.3 Morris' Equilibrium Theory of Punishment 

Herbert Morris may be classified as a positive retributivist, since he claims "Justice 

requires conviction of the guilty, and requires their punishment."'^' His overarching aim 

is to argue for the proposition that we have a natural, inalienable, and absolute right to 

punishment, which "derives firom a fundamental human right to be treated as a person."'^* 

He furthermore thinks one carmot deny this right without denying all moral rights and 

duties.For my purposes, however, I am most interested in the claim that punishment is 

an inalienable and absolute right. Morris argues for this claim via a comparison between 

two systems whose fimctions are both to control behavior; in one system the "central 

concept is punishment for wrongdoing and in the other the central concepts are control of 

dangerous individuals and treatment of disease."'" Morris attempts to show that the 

system which controls behavior without employing the concepts of punishment for 

wrongdoing must rely on metaphysical assumptions contrary to our central intuitions 

about what it is to be a person. Effectively, the system which views bad behavior as a 

C.L.Ten, "Positive Retributivism," Social Philosophy and Policy V. 7, Issue 2, p. 
195. 

Herbert Morris, "Persons and Punishment," On Guilt and Innocence, Essays in 
Legal philosophy and Moral Psychology (Berkeley, CA: University of CA Press, 1976), 
p. 35. 

Ibid, p. 32. 
'''Ibid. 

Ibid, p. 33. 
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disease that must be treated, rather than as action based on reasons and free choice, treats 

people as mere animals. Moreover, the system of treatment of disease cannot make sense 

of our intuition that a response to someone's bad behavior must be proportionate to the 

wrongdoing, since the appropriate response in the system of bad behavior as disease is to 

cure the disease. What is appropriate in such a system is what is required to heal the 

disease. 

The equilibrium aspect of Morris' theory serves as part of the explanation for why 

punishment is justified, but the justification depends crucially on his description of, or 

understanding of, the system of rules itself, the violation of which leads to punishment. 

He describes that system as: 

. . .  a  s y s t e m  o f  r u l e s  t h a t  p r o h i b i t  v i o l e n c e  a n d  d e c e p t i o n  a n d  c o m p l i a n c e  w i t h  

which provides benefits for all persons. These benefits consist of 

noninterference by others with what each person values, such matters as 

continuance of life and bodily security. The rules define a sphere for each 

person then, which is immune from interference by others. Making possible this 

mutual benefit is the assumption by individuals of a burden. The burden 

consists in the exercise of self-restraint by individuals over inclinations that 

would, if satisfied, directly interfere or create a substantial risk of interference 

with odiers in proscribed ways. If a person fails to exercise self-restraint even 

though he might have and gives in to such inclinations, he renounces a burden 



which others have voluntarily assumed and thus gains an advantage which 

others, who have restrained themselves, do not possess. This system, then, is 

one in which the rules establish a mutuality of benefit and burden and in which 

the benefits of noninterference are conditional upon the assumption of 

burdens. 

In this vision, Morris makes clear that just punishment must be linked to systems 

which "fairly distribute benefits and burdens."'^® Punishment involves treatment which is 

generally regarded as a deprivation'", and for Morris, it is justified as a way of restoring 

what has become an unfair distribution of benefits and burdens: 

. . .  i t  i s  j u s t  t o  p u n i s h  t h o s e  w h o  h a v e  v i o l a t e d  t h e  r u l e s  a n d  c a u s e d  t h e  u n f a i r  

distribution of benefits and burdens. A person who violates the rules has 

something others have - the benefits of the system - but by renouncing what 

others have assumed, the burdens of self-restraint, he has acquired an unfair 

advantage. Matters are not even until this advantage is in some way erased. 

Justice - that is punishing such individuals - restores the equilibrium of benefits 

Ibid. 
Ibid., p. 34. 
Ibid, p. 36. 



and burdens by taking from the individual what he owes, that is, exacting the 

debt.''' 

So Morris' theory has it that punishment is justified when a criminal act upsets a 

prior fair distribution of benefits and burdens, and this is so because the punishment itself 

functions to restore the prior fair distribution. A complete equilibrium theory wall need 

an account of what the prior fair distribution is which requires maintenance through 

punishment, and an account of the relevant benefits and burdens to be balanced. 

According to Morris' version, the prior fair distribution is a just system of rights defined 

and protected by the law. The benefits distributed under this system are the spheres of 

autonomy over and non-interference with such protected values as security for life, body, 

and property. The burdens under this system are the self-restraint each of us must 

exercise in order that all enjoy these spheres of non-interference. Criminals, in breaking 

the law, release themselves of their burden of self-restraint. Thus, they fail to take on an 

equal amount of the burdens carried by the law-abiding. The result is an unfair 

distribution, which must be corrected for justice to be achieved. Prison sentences, fines, 

and other restrictions on liberty create extra burdens for criminals and thereby restore the 

balance. 

•''' Ibid, p. 34. 
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Retributive theories of punishment generally hold that punishment is only just if it is 

proportional to the crime committed. Thus, someone who steals candy from the local 

shop should be punished less than someone who robs a bank, and the bank robber should 

be punished less than someone who rapes or murders. This proportionality is achieved on 

the equilibrium theory by the requirement that the amount of punishment be exactly that 

amount required to restore the previous fair distribution of benefits and burdens. 

Similar theories are offered by both Jeffrie Murphy and Wojciech Sadurski.'^' For 

Sadurski, criminal justice is concerned with the distribution of benefits in the form of 

rights to life, liberty, security, and property. A fair distribution of such rights is an equal 

one - where people have equal rights, not necessarily the equal enjoyment of them. The 

relevant benefit is the having of the right.These rights carmot be effectively exercised 

or enforced, however, unless others restrict their activities. This self-restraint, in 

recognition of the equal rights of others, is a burden all must undertake. It is a burden in 

the sense that it is a limitation of freedom; it needn't be experienced psychologically as a 

burden. The balance of benefits and burdens is upset when people break the law: 

See Jeffrie Murphy's Retribution, Justice, and Therapy (Boston: Reidel, 1979), 
pp. 77-115 and 223-249, and Wojciech Sadurski's Giving Desert Its Due (Boston: Reidel, 
1985), pp. 221-258. 

Sadurski, op. ct., p. 225. 
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The status quo with regard to liberties of those particular members of society is 

upset since the offender has arrogated to himself part of his victim's sphere of 

liberty. He has acquired some of his victim's benefits and he has renounced 

some of his own burdens (namely, the burdens of self-restraint).'"" 

This account looks exactly like Morris', except that Sadurski should be viewed as a 

weak retributivist, whereas Morris should be viewed as a strong retributivist. Both 

theorists argue that punishment is just when and because it restores a fair distribution of 

benefits and burdens, but for Sadurski other reasons or justifications (such as utility) 

might also be relevant to whether someone who is guilty ought in fact to be punished. So 

for Sadurski, the requirements of the equilibrium theory constimte the necessary 

conditions for justified punishment; for Morris, they constitute a necessary and sufficient 

condition.'•*" 

Ibid., p. 226. 
I describe Morris as a strong positive retributivist with some hesitation. There is 

also some textual reason to interpret him as a weak positive retributivist, since some of 
the justifications he offers in favor of punishment appeal to incentives for general 
compliance with the rules, which is a consequentialist reason. Unfortunately, it is not 
fully clear to me whether he thinks reference to these consequentialist considerations are 
necessary to justify the punishment, or whether his nonconsequentialist reasons are 
sufficient all by themselves. 
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6.4 The Structure of Desert According to the Equilibrium Theory 

Both Morris and Sadurski present their theories via the concepts of justice and 

fairness, rather than desert. Nevertheless, suppose we take the question "Why is 

punishment of the guilty justified?" to be tantamount, for those who accept a strong 

connection between punishment and desert, to the question "Why do the guilty deserve 

punishment?". Then this theory should be expected to yield insights about the nature of 

the concept of desert. If the equilibrium theory captures the nature of claims in which we 

meaningfully employ the concept of desert, what does it tell us about that concept? 

First, it would appear desert claims are only meaningful against a backdrop of some, 

acmal or hypothetical, fair distribution of benefits and burdens. No claims of desert could 

be assessed without an independent theory of justice or fairness in the distribution of 

relevant benefits and burdens. Desert claims necessarily appeal to an independent 

normative view about distribution, and they seem to function to preserve this distribution. 

It is not clear there is any fundamental normative distinction, on these views, between 

desert and fairness, justice, or equality. John Hospers is often quoted as saying, "Justice 

is getting what one deserves; what could be simpler?".To the contrary, if Morris and 

Sadurski are right. It would seem desert is about getting what is just, where what is just 

John Hospers, Human Conduct: An Introduction to the Problems of Ethics (New 
York: Harcourt, Brace and World, 1961), p. 433. 
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requires separate treatment. Second, the basis for desert on an equilibrium view must 

always be the level of some relevant benefit or burden to the deserving agent. For all 

those actions or characteristics which seem to us legitimate bases for desert, we must be 

able to construe them as benefits or burdens. Furthermore, the proposed treatments said 

to be deserved must always be construed as benefits or burdens themselves, capable of 

making up for the lost balance of benefits and burdens. 

An initial problem with the picture of desert presented by the equilibrium theory is 

that it does not appear to be a candidate for a general theory of desert. Some desert 

claims fit better with this account than others. Desert claims about punishment or income 

justice may appear to fit well with the theory, since it is easy to speak of independent 

views about the just distribution of rights of non-interference, or of income for labor. 

Moreover, some forms of punishment can easily be seen as imposing burdens on 

criminals meant to make up for the extra liberty they take, and income can be seen as 

compensation for taking on extra burdens in one's job. Some claims of poetic justice 

would also fit well with this theory, such as "Gordon deserves some good luck; he's had 

only bad."''" Here there is some presupposed amount of luck everyone should have. The 

desert basis is Gordon's lack of the relevant benefit, and the good luck he deserves is 

This example comes from George Sher's Desert (Princeton, NJ: Princeton 
University Press, 1987), p. 7. 
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meant to make up for the unfair degree of deprivation or burden of bad luck Gordon has 

experienced. 

However, some important classes of desert do not fit well wdth the equilibrium 

account. For example, we firequently employ the language of desert in the context of 

deserving grades in school, or jobs. But the basis for deserving a grade has to do with the 

quality of one's work, not a deprivation or burden that the grade could make up for. The 

basis for deserving a job has to do with one's qualifications, abilities, or past experience. 

Although most consider securing a job to be a good thing, the job itself is not purely a 

benefit meant to make up for some past sacrifice. This leads Sadurski to say, "job 

placement does not fit the general pattern in which the categories of 'desert' are 

applicable and thus should not be governed by the principles of justice-as-desert."''*' 

Thus, Sadurski seems willing to concede that his theory of desert is not consistent with 

our tendency, in ordinary language, to employ the concept of desert in the context of 

awarding jobs. 

The suspicion I am raising - that the equilibrium theory of desert is a poor candidate 

for a general theory of desert - is not by itself a fatal objection to the equilibrium theory. 

It is only problematic if one accepts that (1) the ordinary language tendency to use 

'desert' in the concept of grades and jobs should be accommodated by a theory of desert. 
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and (2) there is a common logic or structure ail desert claims share. Sadurski rejects (1), 

and George Sher rejects (2), so these theorists would not be terribly bothered by my 

complaint. However, it is worth bearing in mind that one must give up either (1) or (2) to 

adopt the equilibrium theory as a theory of desert. Since I want to resist giving up either, 

I need to show the expressive theory is at least as good as the equilibrium theory at 

handling cases such as punishment and income distribution, without failing to explain 

other cases of desert out of reach of the equilibrium theory. I shall begin that task by 

considering some criticisms of the equilibrium theory of punishment. 

6.5 Problems with the Equilibrium Theory of Punishment 

Richard Burgh has forcefully presented some of these criticisms in "Do the Guilty 

Deserve Punishment?"'''^ Burgh discusses two possible interpretations of what counts as 

the benefit the criminal unfairly gains, which must be removed or balanced by the 

punishment. The first identifies the benefit as the sphere of non-interference protected 

by the laws which the criminal violated. The idea is that everyone receives this benefit 

equally, as the law is designed to provide various equal spheres of non-interference. The 

criminal too receives this protected sphere, just like everyone else. Once the criminal has 

broken the law, however, he is no longer entitled to this benefit, since he has failed to 

Sadurski, op. ct., p. 155. 
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share the burden of self-restraint, which others have carried to make these spheres of non

interference possible.'"^ The second interpretation of the benefit, which is to be balanced 

by punishment, is the extra freedom the criminal gains when he violates the law, thus 

releasing himself from the self-restraint which limits the freedom others enjoy. Morris 

seems to me ambivalent between these two interpretations, but since Burgh clearly 

interprets Morris as holding the first, I shall refer to it as the Morris interpretation. I will 

call the second interpretation, the Murphy interpretation, as this is clearly his view. Sher 

holds a third view, which I will discuss below. Burgh argues that on either of these first 

two interpretations, the equilibrium theory faces decisive objections. 

Against the Morris interpretation of the criminal's unfair benefit. Burgh objects that 

some laws do not provide everyone with a sphere of non-interference. For example, 

embezzlement is a crime, and this law provides those in a position to be embezzled a 

sphere of protection against it. Since however not everyone is in a position to be 

embezzled from, not everyone enjoys the benefit of this law. Thus, when someone who 

is not in a position to be embezzled from embezzles, it is not clear on the equilibrium 

theory what benefit must be balanced by the burden of punishment. Contrary to the first 

interpretation, those who are not in a position to be embezzled from never receive the 

Richard Burgh, "Do the Guilty Deserve Punishment?" The Journal of Philosophy 
79, no. 4 (April 1982), pp. 193-210. 
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benefit of this sphere of non-interference; hence, when they embezzle from others, there 

seems to be no need to impose burdens to make up for this benefit.'^® Yet clearly, 

whether one is in a position to be embezzled from is irrelevant to whether an embezzler 

deserves punishment. 

There are at least two kinds of responses available to the equilibrium theorist. 

Although Sadurski has not addressed this criticism explicitly, one premise in his 

argument provides a possible response here. Sadurski emphasizes that the benefits 

gained by people from the system of law are rights: the rights themselves, rather than the 

exercise of them or the ability to exercise them, are the benefit.'"" Even if I haven't any 

property, I still have a right that people not steal property from me. It is this right, rather 

than the protection of any actual property, which Sadurski identifies as the relevant 

benefit. So even if an embezzler was never in a position to be embezzled from, he still 

had the benefit of a protected right against others not to embezzel from him. Sher 

provides a different, though similar response to this objection: he suggests the benefit the 

criminal has received is the protection of some sphere which is merely similar, rather than 

identical, to the sphere he violates by his crime. Even if an embezzler has not himself 

benefitted from others' self-restraint against embezzlement, he has likely benefited from 

Ibid, p. 203. 
Ibid, p. 205. 
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the self-restraint others exercise in not defrauding him (even if only of his labor). As 

long as the spheres of non-interference are defined generally enough, it is plausible to 

think criminals benefit from the restraint of others.'^" 

These responses are plausible, but still not fully convincing. The task for the 

equilibrium theory is first to point to a fair system of benefits and burdens, then to explain 

how criminal wrongdoing upsets this balance, while punishment restores it. One problem 

is that the system of rights protected by the criminal law yields a number of benefits and 

burdens, other than the rights themselves and the self-restraint required for their effective 

exercise. The rights may apply to everyone equally, but they are not equally valuable to 

everyone. If deserving punishment has to do with achieving a balance of benefits and 

burdens, we need a non-arbitrary explanation for why only the benefit contained in 

having the right, rather than the benefit of exercising it, is relevant to the balance to be 

achieved. Sadurski's attempt to provide a non-arbitrary explanation is that the prior 

(hypothetical) distribution of benefits and burdens that is fair and just in criminal justice 

is an equal distribution of rights, not an equal benefit from exercising them. Neither 

justice nor fairness requires that everyone be able to enjoy the exercise of their rights 

equally, but it does require that the rights, and protections of them, apply equally. Since 

Sadurski, op. ct., p. 225. 
Sher, op. ct., p. 79. 
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justice in criminal law distributes rights, not their exercise, this is the relevant benefit 

criminals have enjoyed. 

What is puzzling about this explanation is that the benefit it appeals to is not a 

material benefit to people, unless they are in a position, or are likely someday to be in a 

position, to exercise their rights and benefit from the exercise of them. So the value of 

the rights comes from their exercise, not from simply having them. But whether or not 

one can actually experience in any material sense the value of one's rights is irrelevant to 

Sadurski. What counts is something quite abstract: the having of a right. Yet the burden 

imposed by punishment is a material burden, or at least it should be to constitute 

appropriate punishment. We think the embezzler is appropriately punished only if he 

actually loses his own property, or goes to jail. These treatments typically cause real, 

material suffering, and that is exactly what we think the embezzler deserves. Yet 

Sadurski's identification of the unfair benefit as the abstract having of the right leaves it a 

mystery as to why the burden imposed to balance this benefit must be a material burden, 

and one that is experienced as such. Suppose, for example, instead of putting the 

embezzler in jail, we asked the judge to take away the right not to be embezzled from. 

Suppose the embezzler's name v^dll show up in a file of people who no longer have rights 

not to be embezzled from, so that if the embezzler ever is in a position to be embezzled 

from, the law will not protect him. Would we regard this as appropriate punishment, 

assuming it could be practically administered? Surely not, especially if we thought it 
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very unlikely that this embezzler is ever really going to suffer from having his right 

extinguished. What makes us think punishment is appropriate is whether the harshness of 

it, and the suffering caused by it, is proportional to that caused by the criminal in his 

wrongdoing. But Sadurski's reply to Burgh cannot make sense of this intuition, since on 

his theory, what the criminal deserves is a punishment which makes up for that unfair 

benefit he gained, the right not to be embezzled from. What better way to extinguish this 

benefit than to extinguish it, literallyl That should restore the balance. But it does not 

satisfy our inmitions about what the criminal deserves. Hence, I do not think what he 

deserves is to have the benefit Sadurski identifies extracted or extinguished via 

punishment. He may deserve that some burden be imposed, but the point of imposing 

this burden does not seem to be to make up for the unfair distribution which occurs as a 

result of the criminal benefiting from the right not to be embezzled from, while failing to 

restrain himself from interfering with this right of others. 

Sher suggests a different response, which avoids Sadurski's trouble: Sher identifies 

some similar right, such as the right not to be defrauded, which the criminal in fact 

benefits from. So Sher seems to be after an actual benefit, rather than an abstract one. 

But this is a dangerous move for an equilibrium theorist, since it leads us to ask why we 

do not take into account all the material benefits criminals had before they committed 

crimes, and compare these to others to see if they had a fair share. If material benefits are 

relevant to the balance which must be restored, and not merely the abstract ones people 
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have when they have rights, then why restrict the benefits to the material benefit gained 

from others' self-restraint regarding this particular right? And why not measure exactly 

how much material benefit a criminal gained, compared to other people, from the self-

restraint of others. Those who have less to lose will receive less material benefit from the 

self-restraint of others. It is clear that Sher would not want to take these tangible, 

material benefits as the relevant benefits, since in that case the equilibrium theory would 

recommend quite different punishments for people who committed the same crimes but 

have benefited (in tangible ways) unequally from the self-restraint of others.'^' Since this 

result would be very counterintuitive, Sher avoids the problem Sadurski faces above only 

to find himself in equally trepid waters. Both responses suffer from a kind of 

arbitrariness in the identification of benefits and burdens to be balanced. To be consistent 

with our intuitions about the sort of punishment deserved for criminal wrongdoing, both 

theorists require that at least some part of the burden imposed by punishment be a 

tangible, material deprivation or loss. For Sadurski, the requirement that the punishment 

be tangible or material appears arbitrary, since the unfair benefit the criminal has already 

gained is not itself a material benefit. But Sher's altemative strategy of focusing on some 

tangible or material benefit gained by the criminal remains arbitrary, since it is not clear 

''' Sher could rely on the theory of declining marginal utility to address this worry, 
but I doubt it can do all the work required. 
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why only some ways in which people materially benefit from the law should count as 

relevant to the maintenance of the balance. 

Suppose we turn to the second of the above two interpretations - proposed by 

Murphy - according to which the benefit to be balanced by punishment is the extra 

liberty or freedom a criminal enjoys when he renounces the burden of self-restraint 

associated with obeying the law. Burgh asks in what sense we carry a burden when we 

obey the law? One natural answer is that self-restraint is a burden insofar as it requires us 

to reject or ignore our inclination to break the law. If this is so, then the burden of self-

restraint should correspond to the strength of our inclination to break the law. It follows 

from this that the benefit gained by the criminal who renounces his burdens should also 

correspond to the strength of the inclination to commit the crime in question. The 

problem which Burgh raises is that the strength of inclinations to commit crimes does not 

correspond to our intuitions about the seriousness of the crimes, or the degree of 

punishment deserved for committing them. For example. Burgh believes a murderer 

deserves more punishment than a tax evader. But in order for Murphy's version of the 

equilibrium theory to explain this intuition, it must hold that the strength of the 

inclination to commit murder is stronger than the strength of the inclination to evade tax. 

If that were true, then the murderer would derive a greater benefit from renouncing his 
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burden not to kill, and would therefore require a heavier penalty to offset this benefit. 

M o s t  p e o p l e ,  h o w e v e r ,  a r e  m o r e  i n c l i n e d  t o  e v a d e  t a x  t h a n  t o  c o m m i t  m u r d e r . I t  

follows that either the burden cannot be explained in terms of the inclination to commit 

crimes, or else Murphy's version of the equilibrium theory is seriously at odds with our 

intuition that punishment must be proportional to the severity of the crime committed. 

Sadurski rejects Burgh's suggestion that the burden be understood in terms of an 

inclination to commit crime. The key to Sadurski's response is that neither the burden 

implicit in obeying the law or the benefit gained by those who break it need be 

experienced as a psychological burden or benefit. The burden we undertake when we 

obey the law is a limitation of freedom: 

...most people do not consider their duty to refirain from murder, assault or rape 

as an actual inconvenience. They do not feel constrained or deprived of 

anything because they think that even under the conditions of unrestricted 

liberty they would not like to act in this way. But this psychological fact is 

irrelevant here; the point is that those restraints that are prerequisites for the 

effectiveness of rights can be presented reasonably as burdens upon a person's 

Burgh, op.ct., p. 209. 
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life since they cut off a range of options which would be otherwise available to 

them.'" 

Similarly, the benefit gained by criminals is not a material, financial, or 

psychological benefit. It is only the benefit of fireedom from the burdens of self-restraint 

described above. With this response, Sadurski is immune firom Burgh's criticism. The 

strength of the inclination to commit crimes is irrelevant to the description of the burden 

associated with obeying the law. 

Sadurski still requires, however, an explanation for how to measure these non-

psychological, non-material benefits and burdens in such a way that the punishment 

required to offset them is consistent with our intuitions about the degree of punishment 

deserved. Sadurski seeks to achieve this by reference to the value of the spheres of non

interference protected by the laws broken: 

The fundamental benefit, that is, the benefit of non-self-restraint, is a function of 

the violation of the protected sphere of liberty. Whithin this sphere, some 

values are regarded more highly than others. Human life is usually considered 

as more important than property ... the more precious the value, the bigger the 

benefit of non-self restraint acquired by the criminal. The intuitively just 

principle that more serious crimes should be punished more heavily is not. 

Sadurski, op.ct., p. 226. 
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therefore, violated by the proposition about punishment as a restoration of the 

balance of benefits and burdens. The present notion of the benefits of autonomy 

which are distributed and safeguarded by the rules of criminal law necessarily 

implies that the relative importance of the sphere of autonomy violated by a 

criminal constitutes a measure of the advantages which he derives from his 

act.'" 

Sadurski appeals to the non-controversial fact that some spheres of non-interference 

protected by the law are more valuable than others - to have our lives protected is more 

valuable than to be protected from injury, which is more valuable than having property 

protected. More controversial is Sadurski's move from that fact to the premise 

(emphasized in italics above) diat the size of the criminal's benefit of non-self-restraint 

corresponds to the value of the protected sphere violated. It seems clear to me that 

having my life protected from the interference of others is more valuable to me than 

having my property protected. However, when someone murders me, they do not acquire 

extra protection for their own life. What they acquire is the liberty or freedom or option 

to kill me. Why should the option to kill someone else (this is what Sadurski means by 

the benefit of non-self-restraint) be more valuable than the option to steal a few thousand 

dollars from them? Sadurski might remind us here that the benefit of non-self-restraint is 

Ibid., p. 229, italics added. 
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not to be measured in material terms, and it is because we imagine the material benefits 

of the stolen money over the dead body that makes us suspect the option to steal provides 

a more valuable benefit to the criminal. This may be so, but without some sense of how 

the option or extra liberty to steal or murder is a benefit to us, we carmot measiire the size 

of the benefit. To simply assert that the liberty a criminal takes to murder (the liberty 

itself) constitutes a greater benefit to the murderer than the liberty to steal is to the thief is 

to beg the question. The fact that the protected legal and moral right not to be murdered 

is more valuable than the right not to be robbed does not settle the question. It is worth 

pointing out, moreover, that the right not to be murdered is more valuable than the right 

not to be robbed, precisely because of the value of the material benefits secured by a right 

not to be killed over a right not to be robbed. 

Now murder is certainly a more seriousness wrong than stealing. The problem for 

Sadurski's version of the equilibrium theory here is that the size of the benefit of non-

self-restraint does not necessarily correspond to the wrongs of the crime, and hence, there 

is no theoretical guarantee the punishment required to offset the criminal's unfair benefit 

will correspond, as our intuitions suggest it should, to the wrong committed. 

Sher seeks to avoid this problem by claiming that the strength of the moral 

prohibition violated determines the degree of a wrongdoer's excess benefits: 

If we believe that the murderer deserves a harsher punishment, it is surely 

because we regard murder as by far the more seriously wrong act. But if so. 
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then the most natural candidate for what determines the murderer's degree of 

extra benefit is precisely the strength of the moral prohibition he has violated. 

By this criterion, the reason he has benefited more is not that he has indulged a 

stronger inclination, nor yet that he has received greater financial or psychic 

rewards. It is, instead, that he has violated a moral prohibition of far greater 

seriousness.'" 

But how does a wrongdoer benefit from violating a moral prohibition, and why is the 

benefit greater for more serious wrongs? Is there an answer to this question that is not 

merely ad hod Sher believes so: 

... a person who acts wrongly does gain a significant measure of extra liberty: 

what he gains is freedom from the demands of the prohibition he violates ... as 

the strength of the moral prohibition increases, so too does the freedom from it 

which its violation entails. 

Moreover, Sher's modification of the equilibrium theory promises a double 

advantage. Not only does it help him out of the proportionality problem that has now 

surfaced for both Morris' and Sadurski's versions of the theory, but it provides a defense 

against the "whole life view" of criminal desert, according to which not only punishment 

Sher, op.ct.,p. 81. 
Ibid., p. 82. 



but also previous hardship can offset the benefits gained by wrongdoing. Some criminals 

have indeed experienced extreme financial or other kinds of hardship prior to their 

wrongdoing. If punishment is justified because it achieves a balance, why do we think it 

is deserved, even when criminals have already experienced greater than average hardship 

in their lives? Sher's answer is that once the relevant benefit has been identified as the 

fi-eedom from moral prohibitions, it is clear that only punishment and not previous 

hardship can balance this benefit: the benefit of freedom from moral prohibition is 

incommensurable to the harm of previous financial or other hardship.'" 

C.L. Ten provides a devastating set of arguments against this final attempt to save 

the equilibrium theory. First, Ten charges Sher with an arbitrariness similar to that which 

I claimed arose with the above versions. Why should one choose Sher's measure of what 

counts as relevant benefits and burdens, rather than an alternative? "It is as if an 

accountant, asked to balance the books, simply ignores certain items because taking them 

into account would not allow the books to be balanced easily.""® 

Second, Ten believes that Sher must presuppose exactly what his theory is meant to 

show. Recall in the early sections of this chapter I claimed that the retributivist must 

explain why punishment is not itself a wrong. Utilitarians concede that punishment is an 

Sher, op.ct., p. 84. 



evil, but argue it is not a wrong, since it is outweighed by greater good consequences. 

Since (some) retributivists do not appeal to consequences to justify the evil or harm 

imposed by punishment, they must explain why depriving criminals of liberty or 

intentionally causing them to suffer does not amount to the same wrong the criminals 

have inflicted on their victims. The answer, according to Sher, is that the punishment 

restores a balance of relevant benefits and burdens. Ten's point seems to be that we have 

no argument for why the punishment is described as "the removal of the wrongdoer's 

extra benefit," rather than "as another violation of a moral prohibition on a par with the 

criminal's act."'^' In the absence of such an argument, it seems that Sher must 

presuppose the punishment is not morally prohibited, not a wrong in itself, which is what 

the retributivist needs to explain, and what the utilitarian will reject. 

Third, and most importantly I think. Ten claims that the whole notion of balancing 

benefits and burdens seems unnecessary to Sher's account. Sher finds it necessary, in 

order to solve the proportionality problem, to appeal to the degree of wrongness or 

seriousness of the moral prohibition violated. Once we have appealed to the degree of 

wrongness of the act, however, this is already a sufficient basis for her punishment.'^ 

C.L. Ten, "Positive Retributivism," Social Philosophy and Policy v.7. Issue 2, p. 
197. 

Ibid., p. 197. 
Ibid 
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What need is there to appeal to the benefit the wrongdoer gains in the process? The 

contribution this appeal was supposed to make, of course, was to explain why it is both 

permissible and just to punish wrongdoing, even though punishment itself treats people in 

ways ordinarily wrong. But if Ten is right that this is presupposed, rather than explained, 

by Sher, then the appeal to balancing benefits and burdens does not succeed in this 

contribution, leaving what essential role it plays in the theory in question. 

Finally, Ten constructs an example meant to show that the balancing of benefits and 

burdens justification of punishment is counterintuitive, even when Sher's measure of 

benefits and burdens is accepted: 

Suppose that A assaults B, B assaults C, and C assaults A. In each case, an equivalent 

harm is inflicted on the victim. So we have three distinct acts of equal wrongdoing which 

proceed in a nice circle, balancing the benefits from moral restraint that each person 

receives.'®' 

If punishment is really about balancing benefits and burdens, then even if the 

benefits are described Sher's way, in this example the balance is achieved without 

punishment, which suggests punishment is not deserved. Yet our intuition is that 

punishment is deserved, whether or not the wrongdoer has suffered as the victim of a 

similar violation. This suggests the justification for punishment lies elsewhere. 
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6.6 Punishment and the Expressive Account of Desert 

Punishment is an important test of the expressive theory of desert, since perhaps 

more so than with any other treatments, the mtuition is widely shared that pimishment is 

just only if it is deserved. This is by no means to say the justification for punishment 

must rely wholly on considerations of desert; desert can play a key role in whether and to 

what degree pimishment is justified, without ruling out an equally necessary role for other 

considerations, such as the consequentialist considerations of deterrence or an increase in 

safety. But such consequentialist reasons for punishment lose their plausibility altogether 

if the punishment is not restricted to those who deserve it. Thus, it is intuitively hard to 

reject that desert is at least a necessary condition for punishment. For this reason, we 

would expect theories which explain why punishment is justified to shed some light on 

what it means to deserve punishment. Moreover, we would expect our theory of desert 

to be compatible with our intuitions about punishment. 

Despite its initial plausibility, the equilibrium theory of punishment is beyond repair 

in this regard. Moreover, the equilibrium theory fails, partly because of a problematic 

theory of desert implicit in the account. The theory of desert implicit in the equilibrium 

view is that (1) desert claims are only meaningful against a backdrop of some actual or 

hypothetical fair distribution of benefits and burdens, (2) desert bases must be construed 

Ibid., p. 198. 
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as benefits or burdens, and (3) deserved treatments must be construed as benefits or 

burdens, capable of making up for losses or gains in the balance. On this view, the 

benefits or burdens imposed in a treatment are relevant, in a very direct way, to whether it 

is deserved. Above, I raised suspicions about such an account on the grounds that it 

could never serve as a general theory of desert. Although I did not take this, by itself, to 

be a fatal flaw, it is important not to underestimate the problem. Many standard cases of 

desert do not conform to this picture at all. Thank-you notes, medals of honor, grades, 

and the predictable consequences of laziness or irresponsible behavior are all examples of 

treatments that are deserved, yet none of these treatments seem to fimction to make up for 

some loss in the distribution of benefits and burdens. Certainly, deserved treatments do 

usually count as benefits and burdens, since they are typically either pleasant and 

generally desired, or unpleasant and generally avoided. But the benefits and burdens in 

these standard cases do not, in any tangible or clear sense, make up for an imbalance in a 

previously fair distribution of benefits and burdens. It would be very surprising if desert 

claims about punishment fimction so differently from this wide variety of other standard 

cases. Indeed, the problems which plague the equilibrium theory arise because cases of 

deserved punishment also do not fit this model of desert. The standard desert bases for 

punishment - robbery, murder, rape, kidnapping - do not all result in some clear and 

common kind of benefit to the criminal, nor do the standard punishments for criminal 

conduct - imprisonment, probation, community service, a criminal record, or being put to 
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death - clearly function to restore some balance. The attempt by equilibrium theorists to 

try to fit desert bases and punishments into this model comes across as ad hoc, precisely 

because there is such a range of ways and degrees in which people are harmed or 

benefited by criminal wrongdoing and punishment. The equilibrium theory cannot get 

the right result without restricting the benefits and burdens, but the theory gives them no 

plausible basis on which to explain the restriction, since the theory claims it is benefits 

and burdens themselves that are important. This is the sense in which the equilibrium 

theory takes the actual benefits and burdens of treatments as directly relevant to whether 

they are deserved. Thus, the equilibrium theory not only fails as a justification of 

punishment; it fails as a theory of desert. Indeed, it appears that it is largely because it 

fails as a theory of desert that it fails as a justification for punishment. 

However, it remains to be shown that the expressive theory of desert coheres any 

better with our intuitions and practices regarding punishment. Since we have a strong 

intuition that punishment must (at least) be deserved in order to be just, if a theory of 

desert is inconsistent with our intuitions about punishment, then it is probably a flawed 

theory of desert. 

Fortunately, there is already work in the literature on punishment which paints an 

optimistic picture for the application of the expressive theory of desert to punishment. 

The most notable example is Joel Feinberg's "The Expressive Function of Punishment." 

In this piece, Feinberg provides what might be called a conceptual, rather than a 
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justificatory, theory of punishment. His aim is to describe what must be involved for a 

particular treatment to count as punishment. He argues, persuasively, that previous 

definitions of punishment as "the infliction of hard treatment by an authority on a person 

for his prior failing in some respect," fail in that they leave out a crucial "expressive" 

function of punishment.'®" Feinberg argues that punishment is "a conventional device for 

the expression of attitudes of resentment and indignation, and of judgments of 

disapproval and reprobation, on the part either of the punishing authority himself or of 

those 'in whose name' the pum'shment is inflicted."'" Furthermore, Feinberg argues that 

the "hard treatment" aspects of punishment - its unpleasant consequences - are not fully 

distinct from the expressive function, since "the unpleasant treatment itself expresses the 

condemnation:"'®^ 

To say that the very physical treatment itself expresses condemnation is to say 

simply that certain forms of hard treatment have become the conventional 

symbols of public reprobation. This is neither more nor less paradoxical than to 

say that certain words have become conventional vehicles in our language for 

the expression of certain attitudes, or that champagne is the alcoholic beverage 

Feinberg, "The Expressive Function of Punishment," Doing and Deserving, p. 95. 
'" Ibid., p. 98. 

Ibid, p. 99. 
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traditionally used in celebration of great events, or that black is the color of 

mourning.'" 

It is no surprise, on the expressive theory of desert, that punishment should turn out 

to be (1) expressive of reprobation, and (2) something we think just only if it is deserved, 

since on the expressive theory of desert what it is to say that punishment is deserved is to 

say that punishment is an effective expression of a judgment or attitude of blame and 

moral reprobation for an act which is morally wrong, and hence worthy of the evaluative 

judgment expressed in the punishment. Thus, if the expressive theory of desert is 

accurate, we would expect punishment to have a clear expressive function. 

C.L. Ten proposes a view of the level of punishment that supports the idea that 

punishment has an expressive Sanction. In discussing various ways in which the amount 

of punishment which should be inflicted for various crimes might be determined. Ten 

points out that the punishment must in some sense be proportional to the crime. Ten 

distinguishes thin firom thick versions of this proportionality principle. He rejects a thin 

version, according to which proportionality is satisfied so long as a purely ordinal scale of 

punishment is followed, whereby more serious crimes are punished more heavily. He 

rejects the thin version on the grounds that it allows quite serious crimes to be punished 

mildly, so long as less serious crimes are punished even more mildly. The problem with 

Ibid., p. 100. 
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such a scale, according to Ten, is that it "does not reflect the moral gravity of the offense 

relative to other offenses."'" Ten himself advocates a mixed justification for punishment, 

where a thick proportionality principle gives broad guidelines as to what level of 

punishment is appropriate, within which utilitarian considerations can be invoked to 

determine a specific punishment.'" The implication of his view is that the broad 

guidelines laid down by the thick proportionality scale reflect the moral gravity of the 

crime. 

Feinberg's argument supported the expressive theory of desert by pointing out that 

one paradigm case of deserved treatment, punishment, has as a necessary element an 

expressive function. Ten further supports the expressive theory, by arguing that not only 

must the punishment express reprobation or moral condemnation, it must also reflect the 

degree of wrongdoing, or the moral gravity of the crime. This element of punishment fits 

well with the expressive account, since that account requires that the content of the 

expression of deserved treatments be the evaluative attitudes or judgments which the 

desert basis warrants. Hence, morally grave crimes will be worthy of more severe 

reprobation, which will be effectively expressed with more severe punishment. 

C.L. Ten, Crime, Guilt, and Punishment OUP, 1987), pps. 158-9. 
Ibid., pps. 59-60. 
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Expressive desert contrasts with the equilibrium theory of desert here in an important 

respect. Above I argued that one source of the problems faced by the equilibrium theory 

of punishment is that the theory of desert implicit in it ties deserved treatments too 

directly to the actual benefits and burdens (whether material, psychological, or abstract) 

of the treatment. The problem is that this theory requires we be able to measure benefits 

and burdens in treatments fairly precisely, that different people (who have the same desert 

basis) experience the benefits and burdens of treatments similarly, and that our intuitions 

about what or how much is deserved correspond to the benefits and burdens of the 

treatment. But none of these requirements fit with our desert practices, and the attempts 

to restrict the benefits and burdens of treatments to only some relevant portion of them 

suffer firom arbitrariness, since nothing in the theory motivates the restriction. By 

contrast, expressive desert considers the benefits or burdens of a treatment as more 

indirectly relevant. They are relevant only insofar as benefits and burdens tend to have 

expressive capacities. Positive treatments, which are beneficial and generally desired, 

tend to express positive evaluations (and similarly for negative treatments). The indirect 

relevance of the benefits and burdens of deserved treatments allows the expressive theory 

to avoid these flaws of an equilibrium account. 

There are, however, two weaknesses in the expressive theory of punishment, which I 

shall now try to address, to show that the expressive theory of desert is not necessarily 

affected negatively by these. In Chapter 3,1 raised the objection against the expressive 
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account that it leaves us with no explanation for why we cannot just as well send letters 

or utter mere verbal expressions of our values to people. Why is it that what is deserved, 

is either an unpleasant or a pleasant treatment? This objection is particularly strong in the 

case of punishment. It is surely clear that criminals must be imprisoned; it will not give 

them what they deserve to merely send them a letter describing the moral attitude their 

crime warrants. My response was that letters don't effectively communicate most kinds 

of moral wrongdoing. A letter cannot hope to express how wrong murder is. Feinberg's 

claim that the hard treatment itself is a conventional expression helps support this point. 

Even if this objection is met, however, there is another question about punishment 

not fully answered by the expressive account. Ten has claimed that punishment must 

reflect the moral gravity of the crime. But he offers no real argument as to why we think 

this is important. Similarly, 1 claimed in Chapter 3 that the conceptual theory of desert I 

offer tells us that part of the justification for desert will have to appeal to the value of 

expressing evaluative attitudes. Just like Ten's description of punishment, the expressive 

theory of desert does not itself explain or reveal why expression should be so important; 

it only tells us that if we think desert is important, then we will think expression or 

reflection of our values in the world is important. I suggested in Chapter 3 that broader 

moral theory might be invoked at this point to support considerations of desert as morally 

important. This clearly, is an area suggested by the expressive theory for further inquiry. 
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Second, one may worry that an emphasis on the expressive fimction of punishment 

will have the effect of making conventions for punishment immune to criticism. For 

example, the death penalty is still carried out in the United States, and it seems plausible 

that putting someone to death can serve as an effective expression of the extreme 

disapproval, which is typically warranted by the behavior of death row inmates. 

However, critics argue that the death penalty should be abolished on the grounds it is 

undeserved. Now if it is true that the death penalty expresses the appropriate evaluative 

attitudes effectively, it will be difficult on the expressive theory to accommodate these 

critics. A number of responses are available to the expressive theorist. First, one could 

argue that the real problem is that the death penalty is inconsistently applied, which will 

make it an inconsistently effective expression. Second, one could try to show that in the 

context of the many cases in which criminals who have committed similar crimes receive 

less severe punishments in the same criminal justice system, the death penalty 

ineffectively expresses the severity of the wrongdoing. If these strategies fail, one could 

emphasize the many non-desert considerations which may be responsible for our intuition 

that capital punishment should be abolished, such as the facts that the consequentialist 

argument for it is weak, the fairness of its application is questionable, and that it tends to 

promote barbarism. If these considerations can fully explain the intuition of the critic that 

capital punishment should be abolished, then the critic will need to say more to convince 

us that capital punishment is not only immoral, but also undeserved. It is only the latter 



claim which threatens the expressive theory, and even then, only when it is combined 

with the claim that putting criminals to death is an effective expression of the wrongness 

of their act. 

Despite these areas for further development, the expressive theory of punishment 

seems to me good prima facie evidence that the expressive theory of desert is on the right 

track. 
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7. CONCLUSION 

Throughout this thesis, I have used many examples of desert claims of the sort 

commonly made in a diverse range of everyday contexts. These claims are important, 

partly because many of them urge treatments which have significant impact on people's 

well-being. Desert claims are used to determine who shall be given particular jobs, what 

grades students shall receive for their work, how long criminals will be deprived from 

their basic freedoms, and how much money people shall eam. Many elements of our 

social and political institutions are morally constrained by, and partly designed according 

to, claims of desert. Moreover, at least as used in ordinary language, appeals to desert are 

distinct from other moral appeals, such as those to utility or entitlement. Therefore, it is 

clear that we rely heavily on the concept of desert in the pursuit of a moral and just 

society. 

At the same time, exactly what it means to deserve something, and why that should 

have moral force, has remained vague. If, as a society, we send people to prison on the 

justification, "Criminals deserve to go to jail!" we should be able to say exactly what we 

mean by that, and be able to explain why it is true. A standard response is to that sending 

someone to prison is a fitting response to wrongdoing. Yet that notion is as vague as 

desert. 
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The theory I have developed here is a necessary first step to providing the 

understanding and explanation of desert. We cannot understand the justification for 

desert without a clear understanding of what is entailed in a claim of desert. I have 

argued that desert claims function to express value judgments of people, on the basis of 

their characteristics and actions. According to this view, each desert claim actually 

implies three claims: a descriptive claim about the agent's characteristics or actions, a 

value claim that the characteristics or actions are worthy of some distinctively evaluative 

attitude, and a claim that some treatment is an effective expression of that attitude. 

Hence, it is necessary that legitimate desert claims be based on true descriptions of 

agents' characteristics or actions and appropriate evaluations of these. 

I am arguing this theory captures our many diverse appeals to desert in ordinary life, 

so the style of my argument has been to appeal to a wide variety of ordinary claims, 

institutional practices, and generally shared intuitions regarding them, in an attempt to 

show the theory is consistent with them. In this context, I have shown that the expressive 

theory is compatible with our intuitions about the distinctness of desert firom entitlement, 

and the priority of desert to institutional practices. Yet, the priority of desert is consistent 

with our intuitions that in some cases, entitlement outweighs desert when the two 

conflict. Moreover, since desert is only a prima facie moral claim, it is consistent with 

both the moral force of desert claims and the tendency for other kinds of considerations 

sometimes to outweigh desert. The theory can explain the sense in which deserved 
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treatments are fitting or appropriate responses to the actions and characteristics we value 

(or disvalue). It resolves the otherwise puzzling tendency to claim, on the one hand, that 

neediness cannot generally make one deserving, and on the other, that the homeless 

deserve food and shelter. It explains the frequency of deserved treatments to have a 

strong conventional element to them, without characterizing desert as a merely 

conventional or subjective moral consideration. None of these strengths of the account 

would be possible without both the evaluative and expressive components of the theory. 

In each case, both the expressive function of the treatment and the value claim (which is 

part of, but distinct from the desert claim) are crucial to the explanation. 

The other thread of my overall argument has been to show what follows from the 

theory. One interesting consequence is that much of the difficult work in the justification 

of desert claims is likely to come from one's more comprehensive normative and 

metaethical theory. For example, 1 have argued that desert claims imply an evaluative 

claim of the form "6 is worthy of some evaluative attitude," but this evaluative claim is 

distinct from the overall desert claim. Nothing in the concept of desert itself will tell you 

what this claim means, or which claims of this form are true. In a nutshell, desert claims 

piggyback on independent judgments about which things are worthy of valuing, 

disvaluing, praising or blaming. One must look to metaethics to answer metaphysical and 

semantic questions about this evaluative claim, and one must look to normative theory to 

know which things are worthy of the evaluative attitude in question. 
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Another consequence of the theory is this. If it is true that we ought, other things 

being equal, to give people what they deserve, then it follows from the theory that we 

ought, other things being equal, to treat people in ways that effectively express our 

evaluations of them. Hence, the normativity of desert depends on the moral significance 

of expressing evaluations of people, or not expressing wrong or false evaluations of 

people, in our treatment of them. So the theory has the consequence that justifications of 

desert will need to justify not only the evaluation implicit in the claim, but also the 

importance of expressing the evaluation. 1 do not attempt to provide the moral argument 

that expression is significant, arguing instead that one will need to look to one's broader 

moral theory for this justification. 

Although the account is both powerful and plausible in a number of respects, there is 

one objection to it that worries me still. If desert is just about expression of evaluative 

attitudes towards people, then why must people be punished, or paid, for wrong or 

valuable behavior, rather than merely told in words or letters what evaluations their 

behavior warrant? The response I gave is that words are not enough to express attitudes 

effectively, yet there is an element in the objection I'm afraid the reply still hasn't fully 

touched. Even if it is true that words are poor communicators of some attitudes, this does 

not explain a central characteristic of our attitudes about deserved treatments. When a 

heinous crime has been committed, and we assert the criminal deserves to suffer for his 

wnrongdoing, the suffering seems essential to what he deserves. If the expression of our 
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attitudes and values were really the basis of desert, then it seems our focus on the 

suffering itself should not be so central. In Chapter 2,1 rejected Feinberg's claim that the 

attitudes themselves are the basic items deserved, and treatments are deserved only 

derivatively. Central to my argument against Feinberg was the claim that we do not 

perceive the beneficial or painful aspects of one's deserts as merely indirectly relevant, 

only insofar as they represent someone's attitudes. We think of the treatment itself, with 

the suffering or pleasure essential to it, as what is deserved. A similar claim might be 

made here. If expression were the key, we would not expect the physical or 

psychological effects of the treatment to seem so essential to the agent's getting what she 

deserves. My response relies heavily on the idea that the physical and psychological 

effects of our treatment of others are essential to what those treatments express, and what 

is expressed in the treatment is relevant to its moral justification. Thus, the theory views 

the significance of the suffering or benefit in a deserved treatment in terms of the 

expressive capacity of the suffering or benefit. The theory would be stronger, if this 

feature could be better defended. One part of the thesis that lends support to this idea is 

Chapter 6, where the fatal flaws of the equilibrium theory were shown to derive from that 

theory's insistence on the direct benefits and burdens of both the wrongdoing and the 

deserved treatments. Hence, even though the response I give to the above objection may 

not fiilly satisfy yet, we would be unwise to reject expressive desert in favor of an 
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account which ties the nature of desert more directly to the suffering or benefit in 

deserved treatments. 
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