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ABSTRACT 

Michel Eyquem de Montaigne (1533-1592) was a 

humanist and a jurist, whose mother tongue was Latin. The 

Essais (1570-1588) are basic conversational humanism based on 

historical memory. They were written in French, when 

everything sacred or learned was written in Latin. They are 

a quasi-professional polemic against efforts to change the 

government of France which was occurring on the philosophical 

and legal levels of jurisprudence, both in teaching and in 

treatises, and on the political level by the Catholic League 

and by Protestants, who set up independent governments in the 

Midi. 

The purpose of this dissertation is to examine the 

rhetorical effort of the Essais to defend the public law of 

France, the ancienne coustume. as the remedy to govern and 

preserve the Kingdom as a traditional Christian Monarchy and 

to end the civil and religious strife. The Essais are 

metaphor in the tradition of tropical philosophy, to focus 

thought, to capture the attention of the audience to persuade 

them to consider truth, or a truth, and to reorient their 

thinking so they will act for the purpose for which he was 

attempting to persuade them. The effect depends in part upon 

the reader or hearer. They are dialogues which are not 

dialogues. The texts dialogue with each other, and with 

intertexts. The Essais set forth coustume in its various 



meanings of habit, usage, custom, and customary law (case law 

of judicial decisions) as the guardian of tradition, and 

relate it to law, justice and government fpoliced, according 

to Montaigne's knowledge and experience. 
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INTRODUCTIOH 

The tem Essais evokes lessons and attempts of 

scholeurs to present knowledge as well as to discuss it. In 

reading Montaigne one Bust consider what he says, what it 

•eant for hia, what it aeant in the context in which he said 

it, what it aeemt for his readers, and how they aay have 

considered the original authors. Saint Paul in his Epistle to 

the Hebrews says that God set forth truth in the Old Testament 

in a frag•ent^u:y Banner, and that is what Montaigne seeas to 

do. It is a procedure of insinuatio. that is to adopt the 

teras of the other to persuade hia. For his the civil wars 

were a reversal of history. Truth was not known until Christ 

explained it in the New Testaaent. 

Montaigne spoke in tens of every aspect of the 

culture known to his tiae, to help to find a reaedy for the 

disorders of the civil wars in France. He shared his 

specialized knowledge. The meanings of exempla and sentences 

are conditioned by their context in t^e Essais. much as 

humanistic commentaries in a legal pleading displace the 

quotation from its original meaning, and they become 

metaphors. In his argument for coustume and the ancienne 

coustume. he presents diversity, and sets forth a unity to 

restore order. Aristotle says that in metaphysics 

multiplicity of beings is unified by the oneness of their 

cause. Cousttime is a cause of order. Philosophers try to 
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reconcile unity and multiplicity in the real, and in our 

knowledge of the real (Regis, 1946, p. 84, n. 64). "A 

multitude of truths is possible" (p. 47). For a multitude of 

truths there must be multiple principles, and multiple acts of 

knowledge (p. 50). 

Saint Thomas Aquinas says "that knowledge is 

presented as a remedy for the ontological poverty of every 

creature" (p. 94, n. 91). It permits man to break his 

limitations, and to participate in the imitation of God, which 

imitation is the ultimate explanation of man's activity. Man 

lives by art and reasoning, which sets him apart from the 

animals (Mclnemy, 1981, p. 24). However, since a being 

possesses knowledge according to its nature, the operation 

which comes from that knowledge will be according to its 

nature as well (Regis, 1946, p. 50). Man possesses knowledge 

through the senses, and all his operations reflect that 

dichotomy of body and soul. 

One of Montaigne's principal rhetorical procedures is 

disjunction, displacement of terms. It seems a trace of the 

Calvinist idea of a remnant, a covenant people, who have the 

truth. The persons who possessed the truth to a greater 

extent, that is knowledge which conforms to reality, were 

humanists and magistrates. As philosophers, they could or 

should "convey the sense and purpose of life, the fundamental 

orientation of a person to a goal" (Mclnerny, 1981, p. 6). 



Montaigne intended to sketch a complete artistic 

example of a Renaissance person. It is artistic rather than 

discursive, since for the most part he presented matters in an 

imaged rather than in a discursive manner. Discursive 

passages discuss coustume. and matters related to it. He did 

not dwell long on most matters, or those which did not concern 

him, an aspect of good manners. He has been read according to 

current historical memories, or current intertextual 

knowledge. La Bo6tie, through his library and his writings, 

provided a pretext and an intertextuality for the Essais. 

His M6moire sur les troubles (1983), was published only at the 

beginning of the twentieth century. 

Saint Louis of France is the exemplar of a Christian 

King, according to the ancienne coustume of France, known to 

Montaigne and his contemporaries at least from Joinville. In 

the century of civil and religious strife, the ancienne 

coustume evokes Saint Louis, and the time of Cathedrals and 

Crusades, of saints and scholars. 

Montaigne presents law as process, as well as text 

or knowledge. In secular law, the Court has the sole right to 

construe the law. In virtue of the principles of primacy and 

infallibility, the Catholic Church claims the sole right to 

construe disputed cases of Scripture, doctrine and morals. 

Montaigne and La Bo^tie as Magistrates could suggest how to 

construe the law. Only Parliament could pronounce judgment. 
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I. SOME LAWS 

Montaigne might have begun his Essais with 

Messieurs les Maaistrats. At the time he began to write there 

were humanistic controversies, and those about law both in 

teaching, in commentaries and in jurisprudence, as well as 

endless civil strife caused by the religious troubles in 

France. It was a time of religious and political crisis in 

all of Europe. England had broken with the Church of Rome, 

Germany was largely Protestant, and the Calvinists in Geneva, 

and the Protestants in the South of France, were in rebellion 

against the Catholic Church and the Catholic sovereign. 

During the centuries of the Renaissance man had begun 

to seek the basis of authority in his own reason, and 

considered his own reason as the basis of authority. For the 

ancients, reason was the basis of authority, except in the 

case of oracles. The Church Fathers and Saint Thomas Aquinas 

had looked beyond the human reasons of the Greek and Latin 

moralists and philosophers, in the light of revelation. The 

attachment of the pagans to tradition was one of the principal 

obstacles to the Catholic Church in the early ages, but it is 

the strength of coustume. Montaigne sensed that the studies 

of antiquity had led to alienation of spirits (Tournon, 1985, 

p. 65). In the sixteenth century the research into the 

sources of human law and efforts to change customary laws in 

various nations, preceded the research based on Scripture and 
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science, in regard to the sources of the faith. Holy 

scripture, and the right to interpret it without the 

intermediary of the Church was claimed by Luther and Calvin. 

They did not seem to distinguish between the Old Testament and 

the New Testament. 

M. Andre Tournon in Montaigne; la alose et l^essai 

says the Essais are clearly a philosophical undertaking 

(1983, p. 73), and later notes that Montaigne uses the 

familiar procedures of philosophical rhetoric. There has been 

much discussion about whether Montaigne is presenting le cas 

Montaigne. or ie cas humaniste. Those points of view would 

result from a discursive reading of the Essais.^ Read 

analytically, one could consider that he is discussing law and 

history as well. 

Thibaudet says that Montaigne presents imagery of 

the outer appearance contrasted with or related to the inner 

reality (Thibaudet, 1961, p. 508 ff.) The exempla which he 

claims Montaigne does not dispose, but rather piles up, are 

placed by Quintilian among extrinsic proofs, though as Tournon 

says they are interrelated, and evidence an underlying 

philosophy. An example is an historical fact, or one presumed 

to be so, which serves to persuade about the exactness of an 

opinion or a fact. The similitude may be total or partial, 

and interpreted according to the extent to which it may apply 

(Balavoine, 1985, p. 66). Montaigne presents diverse modes of 
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existence of the same reality (Phelan, 1973, p. 39). 

In terms of Foucault, Montaigne was implicitly 

concerned with government through law (Hunt, 1994), and 

through a particular kind of law. Foucault's theories about 

law and government are dispersed throughout his writings, as 

are those of Montaigne. Foucault is interested in the modern 

configuration of technological disciplinary control by 

government through law, which emphasizes police or policing as 

control. Increased surveillance, and information as a means 

of control contribute to the power of the government. 

Montaigne's effort shifts the balance to the governed through 

the leaders and the magistrates, who should support the King. 

Juan Luis Vives felt the balance had shifted to the people 

(Watson, 1922, p. 8). 

Tradition is regarded as a force of inertia, 

remaining in spite of changes. Ideology attempts to replace 

traditional religion. For Montaigne coustume or tradition is 

a force of stability. It includes the concept of law as well 

as of established usage. It is dynamic, in that it preserves 

order and thus life, includes the traditional religion of 

France, and argues against replacing religion with an 

ideology. The relationship between Church and Monarchy had 

been a reality for over a thousand years, and Montaigne urges 

that it remain so. 

The premise of this dissertation is that the Essais 
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are a philosophical-' rhetorical effort to persuade those 

engaged in civil strife to maintain the traditional 

relationship of subjects to the King, and the structure of the 

Monarchy with its relationship with the Church. Montaigne's 

"cases" or exempla are resumed in the manner of the concise, 

laconic glosses of a professor of Roman law from the Middle 

Ages (Kantorwitz, 1969, p. 33). They follow the spirit of the 

Style of the Parliament of Bordeaux, where he was a counsellor 

in the Chambre des Encpjetes. A person who examined cases was 

called a reporter. A reporter was to examine and to report a 

case to the Great Chamber of the Parliament, and to recommend 

the type ofjudgment to be applied. 

Montaigne speaks about matters concluded, so that his 

examples are like recorded verdicts, for which one did not 

know the details, or the reasoning which led to the 

conclusion. He presents examples, and indicates his opinion 

about a judgment, but does not render a verdict. He may 

summarize his point at the end of an Essai (Tetel, 1981, pp. 

191-199). 

The description he gives of his style as a low style, 

which is common and ordinary, may be construed in various 

ways. He wrote in French when everything sacred or learned 

was in Latin. Toumon's excellent discussion of contemporary 

commentaries about law CTournon, 1983, p. 147 ff.) makes it 

clear that Montaigne was following a pattern of commentary 
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similar to jurists who had dealt with problems of Roman Law, 

customary law and humanistic learning toward the middle of the 

sixteenth century. They were legal and personal commentaries, 

and those of Alciat, an Italian, were contentious, though his 

assertions about law were attenuated. The law, commentaries, 

treatises, polemic and teaching were in Latin. Montaigne was 

thus popularizing knowledge. As Saint Paul at Corinth, 

Montaigne was speaking to the market place, to philosophers, 

who esteemed he was speaking babble. In Smyrna Aesculapius 

used to counsel the mentally ill, and Montaigne is seeking a 

remedy for a nation which had departed from reason. The laws 

and proceedings in Guyenne were in Latin even after the Edict 

of Villers-Cotterets (1539), so to most they remained 

unintelligible. 

Montaigne presents himself as a microcosm of man, in 

contrast to presenting the divinity, or a hero. His metaphors 

are anthropocentric, and represent reality, as opp osed osto 

fictitious constructs. He proceeds from the exterior to the 

interior, but not from the human to the Divine. Though man is 

capable of being deceived, since he learns through the senses, 

he has some choice about the forces which will control the 

incamational aspects of his life. In the climate of the 

sixteenth century, in which iconoclasm was one of the aspects 

of the reform, he presents man as incarnate, and in need of 

the Incarnation, the personal Christ of the Mew Testament in 
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the Church of Rome, the fulfillment of the God of the Old 

Testament, who was present by his power and judgment, and 

manifested himself through his prophets (Nichols, 1980). 

Several inscriptions of Saint Paul on the beams of Montaigne's 

library recall that Saint Paul did not personally know Christ, 

but he preached Christ. 

The Essais resemble glosses, since they are a 

continuous presentation. The glosses were grammatical, 

dialectical, historical and philosophical. The Medieval 

commentators had adapted Roman law to the circumstances of 

their times by means of the glosses, which were the texts used 

in the universities. He said of this, as well as of other 

matters, 

Et en ont faict les homines (de la raison) 

comme les parfumiers de I'huile: 

ils I'ont sophistique de tant d'argvimentations 

et de discours appellez du dehors, qu'elle 

en est devenue variable et particuliere 

k chacun, et a perdu son propre visage 

constant et universel (III, xii, Thibaudet, 

1961, p. 554). 

In "De 1'affection des peres aux enfants" (II, 

viii), he refers to discourse and to the observance of laws. 

Since man has been endowed with reason by his creator, he has 

judgment and freedom of will, and reason alone should conduct 
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one's inclinations. 

Puisqu'il a pleu a Dieu nous douer de 

quelque capacite de discours, affin que, 

corame les testes nous ne fussions pas 

servilement assujectis a des lois communes, 

ains que nous nous appliquassions 

par jugement et liberte volontaire, 

nous devonss prester un peu a la sinple 

authorite de nature, mais non pas nous 

laisser tyranniqueraent emporter a elle; 

la seule raison doit avoir la conduite 

de nos inclinations (II, viii, I, p. 424). 

Coustume occurs more than one hundred times 

throughout the Essais. For Roland Barthes, a word pronounced 

is always incorporated, and he believes that in the vocabulary 

of an author there is always a mot-mana. a word whose meaning 

is burning, multiforme, not able to be grasped, and as though 

sacred. It gives the illusion that by this word one may 

answer to everything (Bauer, 1991, p. 69). The general word, 

or key word, or mot-mana for Montaigne would seem to be 

coustume. Coustume as defined by Villey (1933, p. 157) means 

accoutumance. habitude. that is, what is according to usage, 

or habitual. However, according to the Categories of 

Aristotle, the meaning intended is signified by the context in 

which a term is used. Scientific demonstration involves 
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extension of language (Strange, 1992, p. ii). The jurists 

discussed every possible meaning of a word, in each language 

in which it was used. Thus coustume in Montaigne may be 

construed to mean law or laws, tradition and government. 

C'est a la coustume de donner forme 

a nostre vie, telle qu'il lui plaist; 

elle peut tout en cela, c'est le breuvage 

de Circe, qui diversifie notre nature comme 

bon luy semble (III, xiii, Thibaudet, 

1961, p. 554). 

Montaigne said that he set forth only what he knew 

from experience. used in the sense of having seen something 

and examined it. In the sense of the Skeptics it was an 

investigation of opposing opinions, which was analagous to 

medecine (Boyle, 1983, pp. 123-124). "Experience" in the 

modern sense means experiment for measurement or 

investigation. He was attempting to convince the humanists 

that skepticism, stoicism, epicureanism, Platonism, 

Aristotelianism, pagan wisdom, and Christian fideism, are not 

true remedies. An extension of the meaning of the term 

coustume. could be supposed. 

Cicero was of the opinion that historical writing 

must be a mirror of truth (C6ard, 1993, p. 224). Montaigne's 

examples are historical. They incarnate or present an image 

of the truth as in a mirror, similitudes of his present 
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reality rather than a paradigmatic presentation. Rigorous 

reasoning was not possible because the subject matter was 

imperfect, and since rhetorical persuasion includes the 

popular mentality, other means would be more effective. The 

disfavor with which Scholasticism was regarded would have 

extended to matters of logic. His lesson is the world he 

presents. 

Ce grand monde. . . c'est le miroiier ou 

il nous faut regarder pour nous connoistre 

de bon biais. Somme, je veux que ce soit 

le livre de mon escholier (I, xxvi, Thibaudet, 

1961, p. 557). 

The exempla are related to the emblem, and art of 

making things speak. The sentences accompanying the emblem 

seek the enigma, but do not exclude other meanings (Balavoine, 

1985, p. 59). They are defined as a symbol composed of an 

image and of a sentence, which serves to express a rule of 

life or the personal program of its bearer. It was the basis 

for many games in society, permitting characterization of 

oneself or others by improvisations of this type (Klein, 1957, 

p. 320). 

For Aristotle, a term does not demonstrate the full 

definition, but shows what it must be (Berti, 1971, p. 361). 

Aristotle held that scientific explanation is of generalities 

(laws), rather than of specific events (p. 109), by which 
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principle Montaigne when he says he is speaking from 

experience, implies that he is concluding to laws and 

generalities. The impersonality of generalities is conveyed 

by the use of examples from antiquity and from history. An 

action is neither a definition nor an axiom. The analysis 

would rest on a definition (Ceard, 1993, p. 235). A 

philological return to an original text had already been a 

practice of pious pre-reformation milieus (p. 224). The 

Reformation was concerned with the lexicon and the complete 

enunciation. Rhetoricians were interested in the conventional 

meaning of the word, and its referential function (p. 225).' 

Coustume is used in its conventional sense, and in the 

context of Montaigne's Essais. refers to customary law and to 

the ancienne coustume of France. 

The model of government, which is a reality for 

sixteenth century France, is that of the sovereignty of the 

traditional monarchical state, of which religion was the 

principal basis. Francis Hotman took upon himself the task of 

studying the feudal structure of France, and the ancienne 

coustume. His works were in Latin, and Montaigne seems to 

present a companion piece, which differs in opinion from the 

works of Hotman (Giesey, 1967, pp. 581-611), as Ramus' pupils 

published companion volumes about Rhetoric in Latin and French 

(Leake, 1968, pp. 84-107). 

In Montaigne the concept of coustume is opposed to 
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that of nouvellete. which refers to all the changes, but 

principally those brought about by a new religion, which was 

changing not only the beliefs and the cult, but also the form 

of police, as governance, government and sovereignty, and 

included economic changes diverting revenue from the King. In 

"De la coustiame et de ne changer aisement une loy receue," he 

says 

Je suis desgouste de la nouvellete, 

quelque visage qu'elle porte, et ay raison, 

car j'en ay veu des effets tres-dommageables. . . 

les maux et mines qui se font depuis sans elle, 

et contre elle...(I, xxiii, I, p. 126). 

The source of authority for coustume is considered 

ancient and accepted usage. The ancienne coustume had 

maintained the kingdom for centuries, since Montaigne knew 

that things hold only for the most part, his part of the 

dialectic is to urge that all follow what may be surmised to 

be the ancienne coustume. 

The term coustume used by Montaigne in the Essais. 

includes all the meanings of the idea of police in the 

sixteenth century. It designated political structures and the 

management of states, and the way in which the conduct of 

individuals or states might be directed. It included the 

government of children, of souls, of communities, of families, 

and of the sick. It included legitimately constituted forms 
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of political and economic control, and modes of action, that 

is, possibilities designed to act upon the action of other 

people. Governing in this sense is to structure the possible 

field of action of others (Hunt, 1994, p. 24). 

The troubles of the sixteenth century in France were 

due to a disagregation of government in all its forms. It was 

based upon religious strife, which at the time involved 

sovereignty, property, and conduct. It was a guestion of 

government versus liberty in modern terms (when religion is 

not considered a principal element in that relationship). In 

the sixteenth century in France, it was the principal element 

in relationships. Considerations were grouped around the 

Church rather than around the State. It was prior to the 

eighteenth century technologies of disciplinary norms, or 

those of today, in which government is command, control and 

punishment (p. 19). 

There was as much theoretical confusion about 

government and the domain of government, if not more, during 

the sixteenth century, as there is at the present time. It is 

an ongoing discussion and dispute, a matter of legislation and 

of law suits. The model was sovereignty and power, but 

modified by coustume or tradition in all its aspects. 

Sovereignty was the sxibject of many theories and treatises at 

the time. Egalitarian principles were very relative. The 

area of private discipline was in the domain of the Church. 
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St. Thomas' distinction between interior and exterior matters 

was recognized, if not always observed, for example in cases 

of heresy, and alleged witchcraft. The rights of the Church 

were inseparable from those of the Monarchy. Those rights 

were not only being disputed, but ravaged by civil wars and 

religious controversy. The efforts at tolerance were 

concerned with regulatory techniques to quell the troubles and 

ensure justice and liberty of conscience. Self-government was 

a recognized concept at that time, but had been very limited. 

The displicines were diverse and dispersed, and 

becoming more so. Philosophical discussions about freedom are 

not legal discourses, but do perenially pose the problem of 

government and freedom. It is a core question today, as it 

was in the sixteenth century (p. 71). Montaigne understood 

law as governance, not coercion. He recognized that matters 

most often transpire on the micro-level, of which he presents 

himself as a typical example. Surveillance and restrictions 

in Court life in the sixteenth century were undoubtedly beyond 

any modem attempts. Police power as regulation or punishment 

at that time was often arbitrary and summary. 

The idea of civic troubles, or those of a kingdom as 

an illness, is a commonplace during the sixteenth century. 

Machiavelli counseled remedying disorders when they begin, for 

medecine is more effective then than when the illness is 

advanced, and useless when it is incxirable (Machiavelli, 1952, 
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p. 39). The theme of illness and medicine is a constant one 

in the Essais. Montaigne uses it to describe himself and the 

state of the Kingdom. 

Les maladies et conditions de nos corps 

se voyent aussi aux estats et polices: 

les royaumes, les republiques naissent, 

fleurissent et fanissent de vieillesse, 

comme nous (II, xxiii, Thibaudet, p. 523) 

En ces maladies populaires, on peut 

distinguer sur le commencement les sains des 

malades; mais quand elles viennent a durer, comme 

la nostre, tout le corps s'en sent. . . (Ill, xii). 

In the case of civil war and revolution, the result 

would be a complete change of the constitution of the kingdom, 

the situation destroying France for some ten years when 

Montaigne began the Essais. Some remedy was needed. The 

state of rebellion on the civic level in the Midi would be 

enough to have given Montaigne a pretext to urge the 

observance of a law, a law which he set forth as the ancienne 

coustume. Though Montaigne claims that he does not have great 

ingenuity, which cannot be taught, but is needed for an orator 

to produce something timely and persuasive, he used his 

ingenuity to defend France and the Chxirch. He followed 

Monluc's advice about the siege of Sienna regarding the 

importance of psychological action. 
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Messieurs mes Compagnons, quand 

vous vous trouverez en telles noces, 

prenez vos beaux accoutrements, parez-vous, 

lavez-vous la face de vin grec et la faites 

devenir rouge, et marchez ainsi bravement 

parrai la ville et parmi les soldats 

(Michel, 1971, p. 48). 

Montaigne says he presents only the testes. the 

principal characteristics. His exempla and vignettes have a 

plastic quality, rather like antique statues in an old Roman 

theater (Fuchs, 1987), or remains of monuments with Latin 

inscriptions, many of which could be found in the south of 

France. He says it is to avoid having to write explanations.* 

Je ne dresse pas icy une statue a planter 

au carrefour d'une ville, ou dans une 

Eglise, ou place publique. . . II m'a 

fallu jetter en moule cette image, pour 

m'exempter la peine d'en faire faire 

plusieurs extraits a la main (II, xviii 

ibid.) 

It is contrasted to the painting he presents of himself, 

which he implies is more varied and more multiple (Thibaudet, 

1961, pp. 558 ff.) The details may be attributed to the 

influence of Vives dialogues to teach Philip II of Spain the 

Latin Language, which were a series including everyday 
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language such as clothing, games, a kitchen, and a palace 

(Vives, 1970). 

Montaigne's presentation is not static, or 

paradigmatic, and could be defined as a metaphorical rather 

than a symbolic "representation of selected aspects of the 

behavior of a complex system for particular purposes" 

(Nichols, 1980, p. 153). As for Scripture, the term figural 

is a more accurate term than model. Figural interpretation of 

the Scriptures was the accepted method until after the Council 

of Trent. The fourfold interpretation was used by Saint Paul 

in the Epistle to the Hebrews. In the ninth century figural 

interpretation was considered as a commonplace. The letter 

recounted past events, the allegory instructed as to belief, 

the tropes as to duty, and the anagogical about the eternal 

goal toward which the faithful keeping of the creed and the 

Commandments led (Flanders, 1929, p. 499 ff.)' The term 

"model" is more related to scientific systems, which began to 

be developed at the beginning of the seventeenth century. 

There is always an attempt, "a human quest to find analogies, 

intelligible links and consonances between various aspects of 

experience, and various faces of the cosmos" (Nichols, 1980, 

p. 153). Montaigne Essais are to suggest, as well as to 

enable his readers to discover analogies, links, consonances, 

and disconsonances. 

The Essais have an artistic quality which has been 
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noted by various critics. They are unique. They are neither a 

philosophical nor a legal treatise, but an attempt to present 

the reality of the times and his own reality. To understand 

Montaigne's point of view it is necessary to be acquainted 

with some basic assumptions, which would have been accepted or 

rejected at that time; with modes of reasoning, discourse and 

rhetoric, and with some of the historical events which 

occurred. 

The concept of coustume in the Essais is in 

opposition to that of Roman law, considered written law, based 

upon a priori principles, whose authority depended as much 

upon the commentaries as upon the law itself. It was the 

customary law of Italy. Coustume includes equitable or 

jurisprudential law as practiced particularly in Guyenne, and 

as was practiced in England. In general is a common law of a 

particular region or pays, but in Guyenne common law was 

considered apart from the coustume. The coustumes were not 

taught in the universities, but were the subject of 

commentaries. Provincial coustumes had been codified in some 

cases, and a Code inspired by Roman Law was a principal 

interest of Francis Hotman (Giesey, 1967, p. 599 ff.) 

The interpretation of the law as it was taught and 

practiced, depended upon the commentaries or treatises of 

learned doctors from the Middle Ages to the present. The 

desire was to return to the law itself, as distinct from the 
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coTiunentaries, to simplify the law, as Justinian had done 

(Maitland, 1985, p. 42). Justinian had also destroyed previous 

commentaries. 

The term coustume evokes English Common Law, 

preserved in England until the nineteenth century by the Inns 

of Court. The magistrates as students of Roman Law would have 

been aware that in Germany and Scotland customary law had been 

replaced by Roman law at the beginning of the sixteenth 

century. In Germany it was detrimental to the peasants, and 

the occasion of the Anabaptist uprisings (p. 83). An attempt 

had been made in England to introduce Roman civil law, but a 

conservative reaction by jurists and Catholics around 1538, 

caused the Common Law to be retained. The effort in England 

had included non-publication of the Year Books, ancient law 

reports, in which doctrine based upon equity was developed. 

It meant that case law, the law of judicial decisions, which 

is the basis of the Common Law, was not being reported. (It is 

the Common Law which was the basis of Colonial charters in 

North America.) 

Jurists were conscious of the clearness of the 

outline of Roman civil law, which included categories of Canon 

Law in effect at the time. They were concerned with aspects 

of social life such as feunily, teaching, social welfare, 

business, provisions for war, and the institutions of peace 

(Gaudemet, 1976, p. 245). Hotman distinguished between 



28 

private law, dealing with individual, and public law, which 

deals with the government of the Kingdom (Giesey, p. 599, ff.) 

He criticized Roman Law, but wished to codify French Law using 

Roman Law as an inspiration, taking into account French 

institutions in matters of public law. Due to the fact that 

Hotman was a Protestant, and his writings a rallying point for 

the dissidents, Montaigne agreed only in part, that is, that 

the ancienne coustume be observed, the ancient public law of 

France. Montaigne speaks in defense of France, of the French 

Monarch and of the Church. 

Roman law contained concepts of justice and of the 

rights of individuals, for example, that the accused had the 

right to be interrogated directly, that the gravity of a 

previous offense did not increase ̂  post facto (Hadas, 1965, 

pp. 164-166). Machiavelli cited the principles of the Romans, 

which made religion useful to the state, that the state is 

maintained by strength, and the necessity of political 

assassination (Yates, 1983, p. 51 ff.) Religion was an affair 

of the State in the sixteenth century, and one of the bases of 

its power. 

Classical law is aphoristic. It consists of 

sentences or of the opinions of jurists, but it does not pose 

principles of law. The aphorisms are not like the philosophy 

of Marcus-Aurelius, who observed facts, nor Epictitus, who 

posed principles (Villey, 1976, p. 406). An example of Roman 
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provincial law from the second century A.D. comes from the 

fragments of the Sentences of J. Paulus inscribed on a 

monument (1956, p. 5 ff.)- Provincial officers, legates and 

soldiers were prohibted from becoming imperial magistrates 

during the year in which they returned to Rome. 

Presides provinciarum legati quaestores 

prouvinciae vel equestres (?)® eo anno, 

quo Romam redierint, magistratus imperium 

potestatem capere prohibentur (Paulus, 

1956, (p. 5). 

Crimes against the state and lese maieste were 

severely punished. After 250 A. D. one had to report members 

of the family who were against the state.' In Roman law an 

influential person had to carry on a law suit for a person who 

was not wealthy or influential. The person could not speak 

for himself. It is of interest in regard to the trial of 

Christ. No one came forth to speak in his favor. Pilate in 

Saint Luke's Gospel questioned Christ personally as to whether 

He was King of the Jews. Christ replied "You said it." 

Pilate took it upon himself to declare that he found no guilt 

in Him. Pilate did not have jurisdiction in the matter, and 

had to hand him over to the Sanhedrin. The Sanhedrin was a 

Senate composed of the most influential Jews, whose members 

were priests from the new tribe installed by Herod forty years 

previously after he beheaded the last of the Maccabees 
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(Daniel-Rops, 1962, p. 55). They were accusing Christ. Peter 

tried to defend him in the Garden, but not in the law court. 

Joseph of Arimathea spoke for him only after the Crucifixion. 

It is a contrast between the law of the Romans and Jewish 

customary law into which many factors entered.® Saint Paul 

as a Roman citizen, demanded to be tried as such, and in the 

end demanded to be heard by Caesar. Pilate must have felt 

convinced of the truth of what Christ said, and he wrote, 

"Jesus of Nazareth, King of the Jews," and refused to change 

it. 

Law is a fact and a teleological system, which 

enables man to attain his ends. Until the nineteenth century, 

the juridical problem was confounded with the problem of 

natural law for the professional jurists. Natural law sets 

forth the first principles of law known by reason and founded 

on the nature of man, considered in itself, and in its 

relations with the universal order of things (Brimo, 1968, p. 

1 ff.) 

For the Greeks, the principle of the equality of the 

members of the group and the recognition of the individual as 

the fundamental support of rights (that is, that rights inhere 

in the individual), date from the time of Pericles at the end 

of the fifth Century before Christ. Thucydides had proclaimed 

the equality of the poor and of the rich in the exercise of 

the prerogatives of citizenship (Preaux, 1983, p. 128). 
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Francis Hotraan, who was to publish La Boetie's 

Servitude. a treatise about tyranny, felt there should be a 

new Justinian (Maitland, 1985, p. 21). At the time the danger 

was considered to be absolutism. Arnoul Le Ferron, Counsellor 

of the Parliament of Bordeaux until 1563, and commentator of 

the coustume of Bordeaux, was opposed to the authority of 

written law, that is Roman civil law. 

Nous ne sommes aucunement astreints 

aux lois romaines; nous nous bornons 

a utiliser les principes sur lesguels 

elles sont fondees, comme substituts 

de la raison naturelle. Certains jurists 

italiens pretendent que nous en sommes 

affranchis de fait, non de droit; mais ils 

se trompent, faute de considerer I'origine de 

I'autorite imperiale dont les Romains s'etaient 

empares (Chaban-Delmas, 1982, p. 72). 

The reference to the Roman policy of conquest and universal 

domination seems a specious reason to protest accepting Roman 

law as the law of France, which would usurp the ancienne 

coustume. and was doing so. There was attempted usiirpation by 

arms during the civil wars. Hotman's theories about a 

codification of French law from Roman law date from 1560. He 

was a professor at Bourges, and education in the law was much 

disputed (Giesey, 1967, p. 599). 
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Hotman had been invited to teach at Oxford, but 

spoke lightly of Littleton and Coke, who wished to preserve 

the Common Law (Maitland, 1985, p. 13). He was a Calvinist, 

but quarrelled with Calvin, who accused him of changing his 

religion six times (p. 56). He brought Conde in touch with 

Elizabeth I of England. In England Wyclif was of the opinion 

that English persons did not need to learn the law of the 

Emperor, and that civil law, that is, Roman Law, is "heathen 

and does not have the form of the Gospel, as though the Gospel 

were not as good" (p. 54). 

The renaissance of Roman law during the sixteenth 

century contained the notion of imperium. which was 

substituted for the notion of personal authority, and made the 

concept of sovereignty abstract and objective. The State 

would become sovereign (Brimo, p. 115). Since the fourteenth 

century there had been as well an effort to support the 

hegemony of the King of France as Dominus mundi (Yates, 1983, 

p. 304). 

The renaissance of Roman civil law occurred before 

the Reformation, and the Reformation weakened the relationship 

of the State with religion. Luther and his disciples believed 

that politics could only be approached from the point of view 

of the relationship between Church and State, and had only a 

sporadic relationship to historical events. The Byzantine law 

maintained a very close relationship between civil law and 
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canon law, between Church and State. It was published by 

Hotman, but generally unknown at the time. 

There was research in France for official doctrine 

as a reaction to attacks on the authority of the Monarchy, as 

well as a search for juridical or theological arguments for 

authority. From the eleventh to the thirteenth century there 

had been an intense preoccupation among scholastic thinkers 

with divine omnipotence, and the ways in which God's power 

worked through divine attributes of will, reason, and 

goodness, in the divinely established orders of nature, 

morality and grace. One may recall that medieval histories 

always begin with the creation of the world.' Discussion 

about the attributes of God was particularly concerned with 

the power of God as absolute, and as it was expressed in the 

natural order (Courtenay, 1993, p. 739). The analogy with the 

attributes of the King as the representative of God upon earth 

is apparent. The attributes and power of the king were 

expressed in treatises, which provided a basis for the 

ancienne coustume. or public law of France. 

Montaigne lived in a region usually considered that 

of written law, which Bacon distinguished as Gascony, 

Languedoc, Provence and Dauphine. The lie de France, 

Touraine, Berry, Anjou, Brittany and Normandy were considered 

to be governed by customs, which was a municipal law, and used 

the civil law only for grounds, or to decide new or rare 
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cases. Only about two-fifths of France was considered to be 

pays de droit ecrit (Maitland, 1985, p. 67). 

Planiol notes that when the customary laws of Paris 

were written in Paris, the majority of the counsellors of 

State were from the northern provinces. The Parliament of 

Paris had had a preponderant role in creating the ancient law, 

and thus the customary law predominated in the Code. He says 

that the contrary would have been historical nonsense (p. 66). 

The coustume of Bordeaux considered the written law beneath 

natural reason (p. 67). The beginning of the codification of 

the coustumes is attributed to Louis XI. In 1453, the Edict of 

Montils-les-Tours, commanded the official redactions of the 

general customs of the provinces. There was progress under 

Charles VIII and Louis XII. Around 1510 many customs were 

redacted, which made them true written laws. Those of Orleans 

were redacted around 1509, and those of Paris in 1510. There 

were also demands for codification of customary law by the 

Estates General at Orleans in 1560. The spokesman for the 

clergy said: 

Nous demandons une foy, une loy, un roy (p. 74). 

Elective power is a tenet of the scholastics, within 

context. Saint Thomas recognized that it is not always 

necessary to obey unjust laws, and his theory that the 

sovereign was not bound to obey his own laws, sounds 

absolutist. It echoes half of the sentence in Byzantine law. 
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which recognized that the sovereign is held to obey the laws 

of Christ, and is elaborated in various ways in the ancient 

and medieval treatises about the French monarchy. 

Montaigne would have had an interest in English 

Common Law, since Bordeaux had for several centuries been 

under England. After the salt rebellion when it lost its 

privileges, England had been asked if it wanted to take the 

city back, but declined." 

Montaigne had a personal and professional interest 

in the Common Law. He would have been able to inform himself 

about conditions in England through the English ambassador, 

Thomas Smith, who had been Secretary of State to Queen 

Elizabeth I, and before that had been appointed by Cardinal 

Pole, a cousin of Henry VII, to a professorship of civil law, 

that is Roman law, at Cambridge (Maitland, p. 8 ff.) Cardinal 

Pole had studied Roman law at Padua, and visited the French 

universities where a new jurisprudence was being taught. He 

was at the French Court in 1565 (p. 65). 

Smith may have changed his opinion about the civil 

law. In 1565 He wrote the Commonwealth of England (1565), 

which was a comparative chart of government policy in France, 

Italy, Spain, Germany and other countries of the Roman civil 

law. He considered that the Pandects and Code of Justinian, 

Plato's commonwealth, Xenophon's Persia, and Sir Thomas More's 

Utopia are feigned commonwealths, such as have never existed. 
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nor will exist. He said they are vain imaginations and 

"phantasies" of philosophers to occupy their time and exercise 

their wits. He considered that England is governed 

differently. His book contains the traditional medieval 

Germanic and Parliamentary elements in English life (pp. 15, 

65). 

Cardinal Pole had been in favor of Roman civil law, 

and a commentary attempting to win him to King Henry's point 

of view in the divorce matter, which failed, terms the laws of 

the Normans as barbarous (p. 44). Montaigne's term farouche 

may refer to the basis of English law in Guyenne as a former 

English territory. 

Montaigne was not in favor of the Roman civil law, 

and when he says the pagan authors insinuate themselves, it 

may be a reference to those described by Pasguier. 

Le si^cle de I'an mil cing cens nous 

apporta une nouvelle estude de loix gui 

fut de faire un mariage de 1'estude du droict 

avec les lettres humaines par un langage latin 

net et poly: et trouve trois premiers 

entrepreneurs de ce nouveau mesnage, 

Guillaume Bude, Andre Alciat, Italien, 

Udaric Zaze Alleman (p. 6). 

Every magistrate would have been aware of the changes in 

France, and the endless controversies in regard to 
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jurisprudence. 

Montai ,Tie asks his readers to consider whether the 

nouveautez of the universities, in addition to other changes, 

is a source of troubles, and reminds them of customary law, 

which was not taught in the universities. 

The Essais are a kind of case book, and the form of 

the Essais in which examples are resumed, are like year books, 

and reflect conflicts which were occurring in relation to the 

civil wars. As a combination of humanism and jurisprudence, 

the form and the contents of the Essais suggest the 

combination to be of an irregular nature. That was the 

opinion of the civil law advocates about customary law. The 

Essais are written in French, but the French Montaigne knew 

from the region of Gascony. That might recall the criticisms 

made of English Common law, which was written in what Maitland 

calls decadent and colonial French (p. 4). There were many 

efforts in England at the time to improve the Latin of the 

courts, which was considered as lamentable as the French. 

Phrase books for Latin were also being prepared for French 

jurists. Montaigne was perfectly at ease in Latin. The 

magistrates would have known about the discussions in England, 

and understood that Montaigne was opposing Roman civil law, 

and its relation to the Reformation, which it seems to have 

preceeded, as well as the disputes and incertitude, which 

resulted from the commentaries. 
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The Roman law upon which changes were based was 

Justinian's Institutes. the subject of legal studies from the 

Middle ages onward (Kantorwicz, 1969, p. 122 ff.). The 

examples from antiquity presented by Montaigne indicate the 

excellence or non-excellence of ancient law. The magistrates 

were more than aware of inequalities of justice in the ancient 

Roman Empire, such as the use of influence to win cases, which 

meant that lasser persons had to be sustained by one more 

influential, quadruplators. who professionally sued for 

quadruple damages, armed force used to collect damages or 

judgments, and law suits which continued for thirty years 

(Kelly, 1966). Those knowing Roman history would recall that 

the history of the Roman Republic is one of social struggle, 

of conflicts between patricians and plefaians. The differences 

in power, wealth and prestige were enormous (p. 21). The 

civil wars of the sixteenth century in France were considered 

or used by many as a social struggle, though related to the 

religious controversy. 

Montaigne insists upon his common style. He presents 

aspects of life which would not ordinarily be the subject of 

jurisprudence, which is a philosophical discussion of legal 

principles. Thibaudet says the most common type of imagery in 

Montaigne is the contrast between the outer and the inner, the 

dehors and the dedans. He says the interior signifies the 

natural and the exterior the fortuitous and the accidental. 
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The interior is disguised by an exterior which is false. It 

is the contrast between the body and the clothing, the mask 

and the face. On the philosophical level, it would imply the 

constrast between substance, that which makes a thing what it 

is, and accident, which requires a sxibstance in which to 

inhere. The contrast between interior and exterior is often 

in terms of movement, fluidity and inconstancy (p. 509 ff.) 

In terms of law coustume would be the interior and 

Roman law the exterior; the feudal structure the interior, the 

new central administration of the Kingdom, the exterior. 

Louis XI had abolished the authority of the Council of the 

King (Giesey, 1967, p. 583), whose advice had been a coustume 

from time immemorial. The common style could refer to the 

procedures for preparing litigation in Parliament. 

Instructions for preparing litigation were the subject of 

Royal ordonnances as well, but followed established practice. 

There is a term of legal intertextuality which has 

heretofore escaped scholars of Roman civil law, and that is 

the reforms of Justinian's Institutes in the Byzantine Empire 

in the eighth century and tenth centuries (Freshfield, 1932). 

It is of interest in relation to the theories which elaborated 

the ancienne coustume. which is expressed in similar terms. 

Justinian is considered Byzantine, and the basis for 

establishing Roman Law in sixteenth century Europe. His laws 

were in Latin. Montaigne would have been familiar with the 
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reform of Leo III, The Ecloaa. and that of Constantine 

Porphyrogenetos in the tenth century, known as the Procheiros 

Nemos. because Francis Hotman, a Protestant jurist, whom 

Montaigne knew, and with whose publications he sustained a 

polemic,, published a partial translation of them. It had 

been written in Byzantine Greek, as opposed to Attic Greek, 

since knowledge of Latin had fallen into disuse in 

Constantinople. There the Byzantine language enabled it to be 

understood readily, and the civil law and Orthodox Canon Law 

were closely linked. During the sixteenth century Byzantinism 

was considered to be the normal and rightful relationship of 

church to state, and it was felt that it would be discovered 

in Justinian's books (Maitland, 1985, p. 62). Saint Louis of 

France encouraged the use of Roman Law, probably for the same 

reason (Delaney, 1983, p. 196) Justinian I (527-565) wrote 

the Digests. the Institutes. the Novels and the Codes. which 

were considered the criteria. The continuations of the Roman 

tradition in Constantinople do not seem to have been generally 

known, or considered. The continuations occurred before the 

Schism of the East in 867, fomented by Photius, when the 

Byzantine Church was still united with Rome, that is, they 

recognized the Pope as the Supreme Pontiff. 

Some interpretations of the Roman tradition in the 

sixteenth century were truly "Byzantine." There were 

treatises supporting monarchs against Rome. Henry VIII wished 
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to be monarch of both the church and the state (p. 14). 

Scotland in 1558 claimed independence from the Church, and 

demanded that the case be judged by the New Testament, the 

ancient fathers, and the laws of Justinian the Emperor, which 

they felt were approved by God (p. 62). The case of Scotland 

could have had repercussions in France, since Mary Stuart, the 

wife of Francois II, was Queen of Scotland. 

The reform of Justinian's law, the civil law of Leo 

III (Freshfield, 1932) is based upon Roman law, the Code of 

Justinian (685-695), but improved in the direction of 

humanity. Justinian had revised the Theodosian Code^ and had 

summarized previous legislation. They termed themselves a 

Romaic commxinity, and wished to maintain the continuity of the 

Roman tradition. It was when the connection between the old 

Rome and the new Rome was on the point of being severed. In 

726 A.D. the Ecloqa of Leo III was published (p. 10). It 

treats mainly of private personal law, which would touch the 

lives of even the humblest subjects on a daily basis (p. 13). 

It was a new departure in civil jurisprudence, and is the 

first book on Roman laws as distinguished from occasional 

edicts. It is the first time that a Roman sovereign used 

Greek instead of Latin as the official language. It is also 

the first Roman Code law in which there was a professed 

attempt to introduce into Roman law some principles of 

Christian equity (p. 14). 
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The Ecloqa differed from all which preceeded it, and 

set an example for all which followed in Imperial legislation. 

The law was improved in the direction of humanity, and secured 

a close and harmonious cooperation between the civil law of 

the Empire and the Canon law of the Orthodox Church, which was 

based upon a Synod held to supplement Ecumenical Councils (p. 

16). It was expressed in a language which was currently 

spoken, and came to be applied to all the subjects of the 

Basileus in the later Roman Empire, and those who were in 

communion with the Orthodox Church and the Patriarchate of 

Constantinople. The Turks allowed the conquered persons to 

retain their Orthodox laws in a line through Belgrade, a 

rather Roman trait. The Canon law of the Byzantine Empire 

imposed penalties on all the non-Orthodox (p. 16). The Ecloaa 

may have escaped the attention of the humanists, who would 

have considered Byzantine Greek as unlearned. It had been 

translated into Slavic by Saints Cyril and Methodius, and was 

the basis of law in the Slavic countries, and in Russia. 

The Roman law in Constantinople left the ancient 

world behind, with no break in the continuity of Roman law. 

Montaigne indicates an opposition between the ancient world 

and the Christian world, when he speaks of his friend La 

Boetie as being an example of classical learning, whose soul 

was molded in the pattern of an older time. Classical 

learning was pagan, and La Boetie died in 1563. In the Essais 
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he becomes a symbol of an antagonist, a prosopon. He speaks 

for himself only through his poetry. Montaigne saw the 

consequences of some principles of humanism, which were being 

used theoretically to continue disturbances, and which indeed 

were attempting to change the Kingdom of France. 

The Imperial commissioners employed by Leo III to 

prepare the new code, re-edited a number of short codes on 

customary and traditional laws, which had previously been 

expressed in Latin and Greek. The Theodosian Code (438 A. 

D.), with which the magistrates would have been familiar, had 

been published simultaneously in New Rome and Old Rome, when 

the Empire was one body politic. The Empire was then held by 

two brothers (p. 17). When the dyarchy ended, Italy and North 

Africa became Teutonic kingdoms, conquered by Goths and 

Vandals. However, the Goths in Italy recognized the 

Suzerainty of Constantinople. The Gothic King Theodoric 

observed Roman Law, and the Emperor Zeno gave him the title of 

Patrician. Justinian I (527-565) expelled the Goths, and his 

legislation attempted to unite Christendom, and was imposed 

throughout the Empire. He was unable to expel the Lombards 

from Sicily and Southern Italy, and their law, which was 

considered barbaric prevailed there. 

The Emperors Theodosius and Valentinian wrote to the 

Prefect of the East in 438 A. D. 

Otir clemency has often been at a loss to 
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so many rewards are held out for the maintenance 

of art and liberal studies, so few are found 

who are endowed with a full knowledge of 

the civil law, and even they so seldom: 

. . . hardly one or two have attained to 

sound and complete learning (p. 68). 

They had reviewed the "enormous multitude of books, the 

diverse modes of processes, and the difficulty of legal 

cases," as well as the huge mass of imperial constitutions, 

and made a short compendium. Thus men need no longer wait for 

answers from expert lawyers. They considered that they had 

wiped away the cloud of volumes on which many had wasted their 

lives, and had brought to light imperial constitutions since 

the time of Constantine, and they forbade anyone to use other 

authorities in the practice of law after January l of the 

following year. They had mentioned the previous Emperors, but 

made their constitutions briefer. 

It is enough and more than enough to satisfy 

our consciences, that we have unveiled the 

laws eind redeemed the words of our ancestors 

from the injury of obsctirity (p. 70). 

Other constitutions in the Byzantine Empire were not to be 

passed without imperial approval. It seems similar to 

Montaigne's effort in the Essais. which are not only an 
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abstract of humanistic, legal and social culture, but an 

effort to redeem the ancienne coustume of France from 

obscurity. 

The Ecloaa of Leo III was drafted like an English 

Act of Parliament. There is a short title, followed by a 

preamble, eighteen chapters, eight appendices, and an Ecloga 

of the Mosaic law. The text refers frequently to both the Old 

and New Testaments. The appendices are from siabsidiary codes, 

and two from Justinian's Institutes. The Title indicates that 

the laws are a selection from the Institutes. the Digests. the 

Code and the Novels of the great Justinian. (Some laws were 

enshrined in novels at the time, and the Empress Eirene spoke 

of herself in the masculine, much as Marguerite of Navarre 

spoke of herself as Parlemente in the Heptameron. The 

Parliament was the body which registered edicts, remonstrated 

with the King, and judged cases involving peers of the realm.) 

As did the customary law of the provinces, which is 

private law, the Ecloga dealt with Betrothal, Marriage, Dower, 

Simple gifts, wills, intestacy, guardians, freedmen and 

slaves, sale and purchase, loan and pledge, deposit, leases, 

testimony, penal code, division of spoils of war. The 

appendices dealt with boundaries and trespass, mutiny, 

punishments for heretics, sorcery and poisoning, illegal 

marriages, punishments for murder, astrology and heathen 

sacrifices, degrees of kinship, jurisprudence from the 
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Digests, and the Mosaic law. 

As did the Institutes of Justinian, the Preamble of 

the Ecloqa invokes the Holy Trinity (p. 37 ff.) 

In the name of the Father and of the Son and of the 

Holy Ghost, Leo and Constantine the Faithful 

Emperors 

of the Romans... 

It continues to state the purpose of the Ecloaa. In the 

Apoloqie of Raymond Sebond Montaigne may have been trying to 

convey what the Emperors state. 

Our God the master and maker of all things 

who created man and granted him the privilege 

of free will and gave a law in the words 

of prophecy to help him and thereby made known 

all things which he should and should not do 

so that he might choose the former as sponsors 

of salvation and eschew the latter as the cause 

of punishment; and not one of those who keep 

His commandments or who, save the mark, disregard 

them, fails to receive the appropriate reward 

of his deeds. For it was God who declared 

declared both these things aforetime and the 

power of His inalterable words, judging every man 

according to his deeds, will not, as the Gospel 

tells us, pass away (Freshfield, 1932, p. 37 ff.) 
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Saint Thomas Aquinas expresses this principle at length. It 

is a basic principle, which he analyzes and explains in his 

Treatise on Law (Aquinas, 1947, I, Q. 90 ff.) 

The preamble of The Ecloaa continues that He bade 

the Emperors, as he bade Peter the supreme Head of the 

Apostles, to feed His most faithful flock. They deem there is 

no more acceptable way of thanksgiving to God than the 

righteous and just government of those entrusted to them by 

God, to break the bonds of wickedness, the unjust breaches of 

covenants, the attempts of transgressors, and to establish the 

throne on a firm foundation. 

One might note that God is one, but all else is two 

or multiple (Bryer, 1951, p. 17). The Emperors associated 

their role with that of the Pope, and their motive was to 

confirm their throne. Montaigne made a distinction between 

religious and secular roles, when he says that he does not 

feel qualified, nor authorized to discuss theological matters 

per se. They are in the domain of the Church of Rome. 

The Emperors were concerned with those things which 

please God, and are conducive to the public interests, and 

prefer Justice to terrestrial things, as the promise of things 

celestial. Since it is from God, it is a power sharper than 

any sword against foes. They do seek pious laws, a just 

prosecution of the guilty, and wish to correct those who have 

a natural propensity to evil doing. 
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They exhort the judges to abstain from all human 

passions, and to pronounce sentences of true justice, based 

upon sound understanding, neither despising the poor, nor 

permitting transgressors to go unpunished. They are not to 

make a pretence of doing justice and equity by word, while 

choosing injustice and cupidity as profitable. The Ecloaa is 

directed toward those who know what is right but pervert the 

truth, and for those who lack good sense, or are incapable of 

equitable judgment. They wish those who administer justice to 

exercise straight vision in their judgments, for which Solomon 

is the example. 

Montaigne, like the Emperors, was striving to uphold 

the sceptre placed in the hands of the King by God. He was 

endeavoring to resist the foes of that sceptre as the Kingdom 

was constituted, and endeavoring to "increase and advance the 

highest happiness of those, sealed with the emblem of Christ" 

(Freshfield, 1931, p. 42). There are several quotations from 

Scripture in the Ecloaa. From John, 24, vii, it says 

Judge not according to the appearance, but judge 

righteous judgment (p. 42). 

From the prophets Amos and Isaiah: 

woe to those judging unrighteously 

for the sake of reward who turn aside 

the way of the meek and take away the just 

due of the righteous from him; their root 
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shall be as rottenness and their blossom shall 

go up as dust because they have cast away the 

law of the Lord (p. 42). 

They determined judges should be paid from the Imperial 

treasury, so it might not be fulfilled as Amos said, "he sold 

justice for money." Leo III was partial to the prophet Amos, 

and reproduced a passage from Amos in mosaics over the chancel 

arch of Saint Eirene at Constantinople, which he rebuilt after 

a fire. God speaks: 

I have built heaven, my upper chamber, and 

established my vault over the earth; I summon 

the waters of the sea and pour them out upon 

the surface of the earth, I, the Lord by name (p. 

42). 

The inscriptions on the beams of Montaigne's library 

may recall inscriptions on the buildings and ruins of 

antiquity, and the inscriptions which are often found as part 

of Byzantine mosaics and icons. The Romanesque and Gothic 

cathedrals did not have inscriptions or explanations, thus the 

inscribed portraits of the Essais would recall both Eastern 

and Western antiquity. To study Montaigne is in part to 

evaluate how he may have envisaged his sources of knowledge in 

the Essais. 

Montaigne justified his reason for writing the 

Essais. Some had invited him to write about the affairs of 
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his time, believing that he regarded them more dispassionately 

and more closely than others, since he knew the leaders of 

various parties. He says he felt it would be iniquitous to 

know his country was in trouble and do nothing to help it. 

As Plutarch used examples from history, so Montaigne 

proposes examples useful for posterity, presented in such a 

way as to encourage virtue, which would recall Aristotle's 

definition of the purpose of human law to induce men to 

virtue, which is cited by St. Thomas Aquinas (Aquinas, Q. 90, 

Art. 3, p. 994). It evokes the theory of law as presented by 

Saint Thomas and the theorists of medieval law, and a purpose 

of law proposed by Leo III. Montaigne implies that he is 

writing in his capacity as a jurist. It suggests that the 

purpose of the Essais is that of the purpose of law, for the 

common good, and the subject matter, that the virtue with 

which hximan law is concerned is civic virtue. He says that 

will and desire make their own laws. Actions receive law from 

public ordinances (III, i, p. 211). 

Saint Thomas distinguishes eternal law, natural law, 

human law and divine law. The eternal law is the Providence 

of God, in which rational creatures participate, as well as 

irrational creatures, each proportionately. Natural law 

participates in the Divine reason, according to its own mode, 

imperfectly. We have knowledge of certain general principles, 

but not proper knowledge of each single truth, and in regard 
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to practical reason, not as regards the particular 

determination of individual cases. The human reason thus 

needs to sanction particular cases by law. Laws are dictates 

of human reason. Foucault says that in modern times there is 

concern with technologies of control rather than with general 

principles (Bates, 1994, p. 20). Montaigne's opinion of law 

as functioning of itself in administrative matters would be in 

accord with the fact that principal legislation was enacted by 

the King. It was the prerogative of the King to remedy wrongs 

as well. In "Du repentir" (III, ii), Montaigne proposes 

une vie basse et sans lustre: c'est tout 

un: on attache aussi bien toute la philosophie 

morale h une vie populaire et privee qu'& une vie 

de plus riche etoffe: chaque homme porte la forme 

entifere de I'humaine condition (Michel, 1971, p. 

118). 

Monluc was a friend of Montaigne's father. He did 

not have a high regard for the gens de robe. His criticism of 

Roman law was based upon ruins he had seen in Italy, and he 

felt it responsible for the slowness of the French justice 

system. Monluc had ideas about the qualities and virtues of 

a good soldier, and believed success could be obtained by the 

boldness of common soldiers. Montaigne's father revered 

education as a result of the Ceimpaigns in Italy. He wished to 

imitate Francois I in miniature as a patron of letters. All 
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powerful lords kept a school of gentility or servitude. 

Toward the middle of the sixteenth century there were learned 

works in prose and verse concerning education. Pierre 

Eyqyem's method was discussed by eminent professors, and 

probably had an influence on the education of Henri IV 

(Hazlitt, 1861, pp. 18-19). 

Monluc noted the evolution of society and the 

triumph of humanism. It was no longer sufficient for young 

men to be brave and vigorous, they had to be cultivated (p. 

90). He harangued his troops before going into battle, and 

Parliament when he needed to raise troops and money. He said 

the people will be encouraged and enemies fearful when they 

hear that the Cour du Parlement s^arme (p. 89). There were 

harangues by lawyers at the opening of the Parliament of 

Paris, which pointed out faults committed in the interim 

between the sessions (Pasquier, I, 1968 pp. 138). 

The part creatures were to play in the Divine 

government of the world was defined by Saint Thomas Aquinas 

(Farrell, 1952, p. 44 ff.) Han's part is based upon what man 

can do to man. Man plays his chief part in divine government 

by communication of truth, by teaching his fellows. One 

generation of ignoremt or wicked teachers, whether in the 

classroom or outside of it, can corrupt an entire nation. 

Each man steers his life by his own reason. . . 

"by what of truth he has been able to grasp" 
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(p. 144 ff.) 

Each is able to find something of truth by moving from what he 

knows to what he has not known. He is able to learn from 

instruction, profiting from the wisdom of others, k man must 

have truth to live. It is too slow a process for him to learn 

by himself, but he must have light from the first moment of 

his human living. Ignorant or with distorted truth, man faces 

the helplessness of the blind, errors, and the "misery of the 

misguided and betrayed" (p. 147). 

The mind was considered by Saint Thomas as a tabula 

rasa. The teacher has more to do than jog the memory of the 

student. The student has to know for himself. He must 

possess the truth personally, or he is still blind: 

in this greatest role of government or direction 

of men, the nobility and humility of our work 

are inextricably intertwined. We give what 

men must have or fail in their living; yet we 

give it in a lowly ministerial fashion, as 

extrinsically as a doctor gives medicine 

(Farrel, 1952, pp. 147-148). 

The remedy is described by Saint Thomas, who says 

that the greatest charity is to teach. One removes the 

impediments to a man's seeing, to blocking the light. 

Knowledge cannot be inserted into the mind, nor can light to 

know the truth be furnished. Mature is set free to do its 
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work, by the teacher who imitates nature but never supplants 

it. The steps from the known to the unknown are shown by 

contrasts, examples, similes, in the hope that the mind will 

come to the truth. The intellect of the teacher is similar to 

that of the students, not to the superior intellect of an 

angel. A teacher brings the material for knowing, lays the 

material out in order, removes the impediments for knowing, 

and then hopes for the result of knowledge. Saint Thomas' 

example from Scripture is that of Christ. Christ said that He 

was born into the world to give testimony to the truth. 

You shall know the truth,and the truth 

shall make you free (p. 149). 

According to saint Thomas, laws are made by the 

whole people, or by the one who has charge of all the people. 

The first proposition was the point of difficulty during the 

disputes about the Monarchy in sixteenth-century France. 

Saint Thomas says that a private person cannot lead others to 

virtue, since he can only advise, but has no coercive power, 

which the law must have to prove an efficacious inducement to 

virtue. David prayed to God to give him His law. It is 

necessary to have a Divine law to direct human conduct, since 

a law is needed proportionate to man's last end of eternal 

happiness, which is beyond his natural faculty. Hximan 

judgment is uncertain, especially in regard to contingent and 

particular matters. Different persons form different 
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judgments about human acts (Aquinas, 1947, p. 998). The 

result is different and contrary laws. Man needed a law from 

God, since such a law cannot err. 

Man can make laws in those areas in which he is 

competent to judge. However, interior movements are hidden, 

and for the perfection of virtue. Divine law is necessary. 

Human law is unable to sufficiently curb and direct interior 

acts. Divine law had to intervene. It converts souls because 

it directs both exterior and interior acts. 

Human law is unable to punish or forbid all evil 

deeds: aiming to do so, it would do away with many good 

things, and hinder the common good, which is necessary for 

society. Divine Law had to supervene to forbid all sins, in 

order that no evil might remain unforbidden and unpunished. 

Montaigne states, and it would be understood, that judging 

interior acts or dispositions of others is not within his 

competence, either as a magistrate or as a private person. He 

could suggest private judgments as a reporter of the Chamber, 

but he could not render a verdict. He is concerned with some 

exterior manifestations, such as cruelty in children. He 

counsels it be corrected immediately, since it leads to 

forbidden exterior acts (children would naturally be subject 

to surveillance). It is in this sense that one may understand 

that for Montaigne the wise person must retire his soul from 

the crowd and keep it 
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en liberte et puissance de juger librement 

des choses; quant au dehors, qu'il doit suivre 

entierement les fa<?ons et formes receues 

(I, xxiii, p. 125) 

It was prescribed by the Style of the Parliament 

that the person examining a case consult his conscience and 

soul before consulting the law (Tournon, 1983, p. 164 ff.) 

The procedure was to be scrupulously observed. Montaigne's 

reflections about private judgment and natural law doubtless 

refer as well to the varying results obtained from personal 

opinions about litigation. 

He felt that public society has nothing to do with 

our thoughts, but our actions, our work, our fortunes and our 

own life must be loaned and abandoned to its service, and to 

common opinions. Socrates refused to save his life by 

disobeying the magistrate, though an unjust and iniquitous 

magistrate. Montaigne says that la regie des regies. et 

aenerale ley des lois. is that each observe those of the place 

in which he is. More harm than good is done by changing an 

accepted law, since any change affects the entire corpus (I, 

xiii, I, p. 125). He is not just referring to statutes. Even 

a new commentary affected the concept of a law, or of law, 

which was fxirther altered by jurisprudential equity. 

Montaigne is meUcing a "scientific" attempt, in the sense of 

inductive reasoning from observed facts, to urge an 



57 

approximate principle of stability, in a world in which 

everything was changing, with a great deal of help from those 

who wished it to change. If man participates in the eternal 

law, which is from God, Who is unchangeable, unmovable and 

immanent, man must participate in that in some degree, since 

man participates in the eternal law through natural law, as 

well as through Divine law. 
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II. MONTAIGNE 

Michel Eyquem de Montaigne (1533-1592), d^oriaine 

gascoane. aentilhomme. maaistrat. soldat. invited his readers 

to review his knowledge and his ideas with him as in the 

courtroom of his mind, or in consultation in the chambers of 

Parliament, and to make their own commentary or judgment. 

Through a common culture, he evoked the ideas and suggested 

the judgments his readers would need to make to remedy the 

difficulties of their time. He says he does not paint a 

complete picture, only a picture surrounded by some 

grotesques. The ideas are not incomplete, but express his 

underlying convictions, and are evocative, of his culture, and 

of that of others. As a reporter of a case for Parliament he 

prepared an abstract of principal documents, points of law and 

difficulties, and suggested a judgment. It was to be reviewed 

by other counsellors of the chamber. They read abstracts and 

made their own commentaries. The report was signed, 

countersigned by the president, and given to the recorder to 

read in the Great Chamber of Parliament, the only entity with 

the power to hand down verdicts. The verdicts were called 

placite or arresta (Tournon, 1983, p. 47 ff.) They were 

entered in a register as handed down, not as pleaded. 

Montaigne was denied a promotion from the Chambre 

des Enquetes to the Grande Chambre. of which his brother-in-

law and father-in-law were members. Later he characterized 
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the situation as 

se tenir chancelant et mistis, de tenir son 

affection immobile et sans inclination aux 

troubles de son pays et en une division publique 

je ne trouve ny beau ny honneste (III, i. Brown 

1963, p. 50). 

Tournon's discussion (Tournon, 1983, p. 165 ff.) 

indicates that it was the situation of the law itself as well, 

not only in regard to the religious troubles. 

The situation in Bordeaux was violent. "Par divers 

moyens on arrive a pareille fin" (I, i, p. 3) was in praise of 

clemency, at the time when twelve hundred persons were 

condemned in absentia (p. 45). He felt that animosity and 

fighting between neighbors, friends and brothers could lead 

only to devastation and ruin of his country, an evil cause 

sanctioned in the name of religion (I, Ivi, II, xxiii, Brown, 

p. 46). 

The Essais (1572-1588) may be envisaged in various 

ways, and have been so. They seem a sort of heraldic sign 

system, as medieval coats of arms were devised to reveal the 

identity of the bearer, by locating the individual within the 

family in terms of generations. The concept of time was 

compressed into the space of an image. Quotations from 

ancient authors are locutions which destroy the concept of 

time in some sense. 
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Montaigne in addition to being a counsellor in the 

Chambre des Enquetes of the Parliament of Bordeaux, was a 

aentilhomme de la chambre to the Kings of France since Henri 

II, and to Henri of Navarre, who was to become Henri IV. He 

negotiated with Henri IV, on behalf of Henri III, and later 

when he was mayor of Bordeaux. Henri IV visited his chateau 

twice. Monluc reports a precise, confidential statement made 

to De Thou at the time of the Estates of Blois (1588). 

Montaigne had told him that he had been a mediator between the 

King of Navarre and the Duke of Guise, when these princes were 

at Court. Guise had done everything to gain the friendship of 

Navarre, but when he recognized that Navarre was deceiving 

him, he had recourse to war, as the last resource which was 

able to defend the honor of his house against an enemy he had 

been unsUsle to win over. 

Guise was Catholic and Navarre Protestant. 

Montaigne thought it was a good pretext to have members of 

their party follow them. It was felt that the interests of 

religion concerned neither. Both Monluc and Montaigne were of 

the opinion that hipocrisy masks the desire to take power 

(Michel, 1971, p. 86). 

In 1588 the Spanish envoy Bernardino de Mendoza in 

a letter to Philip II expressed his opinion of Montaigne, as 

a Catholic gentlemem serving Henri of Navarre, under Matignon, 

a relative of Henri of Navarre. Henri of Navarre's agents 
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were directly known, and Montaigne's mission would be secret 

(Brown, 1963, p. 50). Later Matignon, a cousin of Henri of 

Navarre dealt directly with him, advised by Montaigne. 

In 1590 Montaigne responded to a letter from Henri 

of Navarre, who requested his presence, and said he would 

reimburse him. Montaigne said he had not considered expenses 

in the matter, and asked him to believe that he would never 

complain of his purse in a cause in which he would not 

hesitate to risk his life. He said he had never received 

anything from the liberality of kings—nor asked nor deserved 

any present, or payment for steps taken in their service. He 

had served the predecessors of Henri of Navarre, and will more 

willingly serve him. Montaigne says he is as rich as he 

wishes to be (Hazlitt, pp. 500-501). 

Montaigne's neighbor and patron was Germain Gaston 

de Foix, Marquis de Trans, Count of Gur(;on and Fleix C1506-

1591), a cousin of Henri of Navarre (Chaban-Delmas, 1982, pp. 

101-111), but an intransigent Catholic and devoted to the King 

of France. The authority of the Marquis rested upon the fact 

that feudal customs, which joined the suzerain and his 

vassals, were still in effect during the sixteenth century. 

Provincial nobility followed the fortunes of their patron, 

regarded as the natural protector of his neighbors and clients 

(p. 102). Montaigne was the vassal of the Archbishop of 

Bordeaux, Jean de Foix, suzerain of the Barony of Montraval, 



62 

of which the Chateau of Montaigne was a part. His grandfather 

and father had rendered hommage to the Archbishop. 

During the sixteenth century recent nobility, or 

those of lesser ranJc, could not enter and advance at Court, in 

the Church, in the army or in the administration, unless they 

were first presented, and then supported by a protector, to 

whom they devoted themselves. According to the feudal custom 

they owed their loyalty to their suzerain (p. 103). Many of 

Montaigne's associates and relatives, even members of his own 

family, were Protestants. His niece is canonized. Saint 

Jeanne Lestonnac (Brown, 1963, p. 32)." 

Henri of Navarre, though baptized a Catholic, was 

Protestant. His father, Antoine of Bourbon, who professed 

Protestantism for a period of time, was the suzerain of the 

Foix-Candale. Montaigne and his friend La Bo^tie and other 

Catholics, opposed the politics of tolerance of the then first 

president of the Parliament of Bordeaux during the first civil 

wars by becoming vassals of the Sieur d'Escars and of the 

Foix-Candale. Blaise of Monluc was Governor of Bordeaux in 

1567 and Lieutenant General of the District. At the time 

Henri of Navarre, Governor of Bordeaux, was only twelve years 

old (Courteault, 1970, p. 24). 

Antoine of Bourbon his father had been Lieutenant 

General of the Kingdom after the death of Frangois II, and 

Governor of Bordeaux. Later the Count of Gurgon served as a 
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mediator between the King of France, Henri III, and Henri of 

Navarre, as would Montaigne. Gurpon's wife became a lady in 

waiting to the Queen Marguerite (the wife of Henri of 

Navarre). In 1578 and 1579 she accompanied her mother 

Catherine of Medicis to Bordeaux for a reconciliation with 

Henri of Navarre, and there were meetings and fetes at the 

Chateau of Fleix and of Cadillac (Chaban-Delmas, 1982, pp. 

104-105). 

Montaigne believed that one should speak about what 

one knows best, and not about the profession of another. "Un 

traict de quelques ambassadeurs" (I, xiii, I, p. 72), sets 

forth the functions of various professions: iurisconsultes 

are concerned with rights, the laws, the establishment of 

administration and ordonnances, and similar matters; 

theologians are concerned with matters of the Church, such as 

ecclesiastical censure, dispensations, etc. (which are not 

theology proper, but have to do with Canon law); courtesans 

are concerned with customs and ceremonies; warriors with the 

tale of exploits in which they have teiken part in person 

(something very much in favor at court during the campaigns of 

Italy (Courteault, 1970, p. 42 ff.);" ambassadors with 

negotiations, intelligence and practices, and the manner in 

which to conduct them. It echoes old treatises, which speak 

about the division of functions in the Kingdom, and the 

principle that every part is ordained to the whole, as 
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imperfect to perfect. He had carried out diplomatic missions 

after the Saint Barthelemy. In "De la ressemblance. . 

speaking about March 1579 and May 1580, he said 

les occasions me detiennent ailleurs par fois 

plusieurs moys (II, xxxvii. Brown, p. 49). 

Blaise of Monluc noted that those who were writing 

at the time dared only ecrire a demi (p. 118). Montaigne 

requests his readers to read between the lines of his Essais. 

Joint qu'a I'aventure ai-je quelque obligation 

a ne dire qu'a demi, a dire confusement, a dire 

discordamment (p. 118). 

and above all the fidelity of silence was required (III, xiii. 

Brown, p. 50). It is one of the principles enunciated with 

regard to the King's Council. 

Montaigne says he speaks according to his knowledge, 

not that of another. His testimony of himself is by his 

works, 

Ce ne sont mes gestes que j'escris, c'est moy, 

c'est mon essence. . . De dire moins de soy qu'il 

n'y en a, c'est sottise, non modestie (II, vi, I, 

p. 416). 

He believed that if he who is proud of his knowledge would 

regard past centuries, he would find thousands of spirits who 

surpass him. The same is true of valor. Mo one considering 

his many imperfections and weaknesses, and the nihilite of the 
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human condition would be proud. The study undertaken by 

Socrates to know himself, and thus coming to despise himself, 

was the reason he earned the name of Wise (ibid., p. 417). 

Montaigne believed that other centuries were more fertile in 

spirit. 

Nous nous promenons sur nos pas (III, v, II, p. 

339) 

In addition, what we know is nothing compared to what is 

unknown. Particular events escape us, as well as the state of 

great governments and nations. If one saw more of the world, 

one would see a perpetual multiplication and change of forms. 

II n'y a rien de seul et de rare eu esgard a 

nature, ouy bien eu esgard a nostre cognoissance, 

qui est un miserable fondement de nos regies et 

qui nous represente volontiers une tres-fauce 

image des choses (ibid., pp. 340-341). 

From the viewpoint of the equation of knowledge with power 

made by Foucault (Hunt, 1994, p. 14 ff.) the Essais are a 

democratizing effort. Information is regarded as a means of 

control, and Montaigne is making his knowledge available to 

everyone. 

A discussion of liberty and ethicity by Caracciolo, 

(1968, pp. 481-500), permits one to understand that Montaigne 

was not just discussing political opinions, but mirroring the 

choices to be made by any or many persons of his time. The 
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extent to which this is true will be discussed in the chapter 

regarding coustume. in which the concept of legal 

infallibility (not religious infallibility), reveals the 

extent to which the political activity of the Protestants 

could affect France. 

As the logos liberty cannot appear as an 

abstraction. The self has to be evoked and made present, 

ontologically and structurally, in its authentic image. 

Montaigne does just that in declaring 

c'est raoy que je peins. . . je suis raoy-raesmes 

la matiere de mon livre (I, p. 1) 

in his simple, natural and ordinary fashion, without 

constraint and artifice. Caracciolo says it is an endless 

task, always to be completed, and never fully completed (1970, 

p. 495). It is the task undertaken by Montaigne. He sets 

forth an ontological and ethical moi. as a cosmic and 

metacosmic singular. He says that it is without constraints, 

implying that it is his liberty, responsibility, initiative of 

action, and autonomy, whatever the restrictions may be. 

Philosophical reflexion is for each person a 

personal problem. It necessitates a personal engagement in an 

inalienable effort of clarification. The propositions heard, 

read or remembered must be rethought. It is only the moi 

which is able to create truth in the moi. In the act of 

thinking, only the moi is present and acting (p. 496). When 
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Montaigne says he remembers in general, and that he leafs 

through books without studying them, could be interpreted 

that he neither memorizes them (at the time students of law 

memorized Homer), nor does he write a commentary about them. 

He says, 

ce qui m'en demeure, c'est chose que je ne 

reconnois plus estre d'autruy; c'est cela 

seulement dequoy mon jugement a faict son profict, 

les discours et les imaginations dequoy il s'est 

imbu; I'autheur, le lieu, les mots et autres 

circonstances, je les oubli incontinent (E, II, p. 

54). 

Montaigne's thoughts and arguments constitute a sort 

of mappemonde of the culture of his time, since he had to an 

eminent degree received a humanistic education. He read the 

same literary works which the medieval theologians and 

moralists, and the Italian humanists had studied, translated 

and commented. One difference is that many had now been 

printed, and disseminated through libraries and through 

humanists, who often travelled to foreign universities. His 

references are from his classical education, his legal 

education, and from the library which his friend La Boetie 

left to him in 1563. 

Montaigne drew from himself the synthesis of 

energies of his act of thinking. One has only to read "Que 
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philosopher, c'est apprendre a mourir" (I, xx, p. 81) as his 

recognition that dying, as living, does not depend upon his 

powers. He sets forth his perception of the problem(s), and 

then draws upon the perceptions of others^tradition, history, 

a rich patrimony of meditations, which permit clarification of 

his thought. 

Montaigne's presentation of himself is a 

configuration of authenticity, which is constantly changing to 

some extent. He follows the authentic law of thought 

regarding the philosophical conscience, which questions 

itself. In many cases his questions are rhetorical, since he 

indicates the choice he would make. An identity of the will 

with the imperative is accomplished on the religious level, 

not on the ethical level (Cotta, 1968, p. 497). Montaigne's 

many examples of situations in which a choice is to be made, 

are so many examples of ethical situations. 

On the political level, the principle is that a 

proposition is true for me only if it imposes itself on me 

after I am engaged in a personal and serious critique. It 

must be rethought as a function of the reality of which this 

teaching is said to be the interpretation. One must see and 

judge whether what one teaches me is valid, and in what 

measure. It is in the realm of practical wisdom. 

The Essais are an overview, a schematized 

representation, a sort of mappemundi. which according to 
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cartographic traditions, assimilated time to space, as a 

cosmological diagram in which terrestrial space also pertained 

to the form of the human body as minor mundus. The civilized 

world, the oikumene was in the center, and the dangerous 

fringes beyond. It recorded and aided in recollecting 

cumulative knowledge about the world, and both types of images 

were designed "to unlock memory through a linkage of space-

time relations" (Kupfer, 1993, pp. 748-750). In the old maps, 

the habitable earth with its seas was presented as surrounded 

by mountains. There was no communication between the Atlantic 

and Pacific Oceans, and the earth and the seas were considered 

to be two concentric spheres (Randies, 1984, p. 440). 

Montaigne's Essais. which communicate among themselves, are 

like the passages between oceans of maps drawn after the 

explorations. The oikumene or civilized world for Montaigne 

would be France, and that of countries of Roman law would be 

the dangerous fringes beyond. The concept also recalls the 

Greek and Byzantine worlds. 

He says 

mes fantaisies se suyvent parfois de long 

et d'une veue oblique (III, ix, II, p. 438). 

In a world in which printed texts were as 

illustrated as medieval manuscripts, the illustrations are 

constituted by symbols, an abstraction or rational 

simplification of something more differentiated. The symbol 
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is accidental, conventional and arbitrary, and as a limited 

entity, stands for another limited entity. On a level of 

language, scientific languages are models for symbolic 

perfection. As symbols they need an explanation. Symbolism 

related to science is "exact" when its concepts stand in the 

completeness of a system, which is unchangeable, static, 

limited, whole, absolute, perfect and closed (Foss, 1946, p. 

71 ff.) The ancient Greek philosophers neither thought they 

were perfect human beings, nor did they believe humans were 

perfect. They did have an idea of perfection, but realized it 

could be achieved only for the most part. 

Scientific language was inadequate in Montaigne's 

time, as will be realized from the difficulties encountered by 

those who wrote accounts of the explorations. Political 

vocabulary was inadequate as well. The question is still 

open, and is discussed in an article which says that there has 

been a promise of an "impersonal, mechanical, third person, 

deanthropomorphized explanations of reality. . . a science 

(logos) [that] seems to liberate us from metaphor" (Papin, 

1992, p. 1253). It is a search for a non-metaphorical 

language, since metaphorical language is considered 

incompatible with serious thought, or truth. It is a post-

Montaigne approach to language. It is related to a tendency 

since the Enlightenment to consider truth as neutral (Hunt, 

1994, p. 11). Mason explains that it is incompatible with 
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philosophy, which requires metaphors in order to exist. 

Illustrations are usually considered to be in the 

realm of symbol, rather than of metaphor. The Essais would be 

like a frontispiece illustration of a book printed in a 

traditional monarchy, presented with mythological characters, 

and with suitable symbols of exploration, though vicarious, 

indicative of a new age. 

Montaigne's referents are the culture and the 

society, the theories and the troubles of his time, seen 

through history, ancient history, some modern history, and his 

own story, as in deforming mirrors. The references are most 

often from one book to another, and are fragmented, commented, 

augmented or diffracted. The works, which include history, 

and accounts of explorations of the new world, face each other 

as mirrors, but of unequal dimensions. The images are not 

identical, but on a different scale as in a convex or concave 

mirror, reflected backwards, upside down and/or deformed 

(Pelegrin, 1985, pp. 50-52). It is anamorphosis, an image 

which does not resemble the object. It is both the process of 

intertextuality and the baroque aesthetic. A mirror suggests 

a certain distancing from reality. It is related to the 

procedure of the mundus inversus. or the world turned upside 

down. The descriptions of strange customs and of the new 

world are literally and figuratively a mundus inversus. The 

cannibales are on the other side of the world, and have 
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customs other than Christian. Until the time of the 

Portuguese explorations there were discussions about whether 

those on the other side of the world would fall off the globe. 

Sartre in L'imaainaire says that the image is an 

act which looks toward an absent or non-existent object in its 

corporeity, through a physical or psychic content, which is 

not present, but is an analogical representation of the object 

(Sartre, 1940, p. 34). For Sartre the image of which he 

speaks is that created by a conscience, which is only able to 

constitute an unreal world, and is thus deprived of the 

category of the real (p. 46). 

It seems somewhat contradictory. 

Saint Thomas explains that the image is apprehended 

by the imagination, and the essence abstracted by the 

intellect, since the intellect does not directly apprehend 

sensible objects (Aquinas, I, p. 253 ff.) The emblem 

literature was metaphysical puzzle, since one was to guess the 

meaning of an image, thus to assign an essence, an intrinsic 

nature, to an isolated image. The image had a basis in the 

real world. 

Montaigne used the example of a rabbit, not even 

awakened by more than forty arrows shot at him to indicate the 

impression which images make upon our imagination. A Turkish 

knight said it had given him courage in battle, since he felt 

that fate decides when one's hour has come (II, p. 115). 
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knight said it had given him courage in battle, since he felt 

fate decides when one's hour has come (II, p. 115). The event 

caused the knowledge. Montaigne mentions the providence of 

God, Divine Providence, which is omniscient and governs the 

universe. Since his contemporaries would hold that all 

creatures participate in Divine Providence, the Turkish knight 

was expressing his idea of participation in an implicitly 

recognized providence. In "De la vertu" (II, xxix, II, p. 109 

ff.) Montaigne discusses the prescience of God, Who knows 

about chance, and voluntary matters which depend upon the 

liberty He has given our will. Montaigne says He knows we will 

fail in that in which we have wished to fail (pp. 113-114). 

Lanusse in 1895 noted Montaigne's talent of seeing 

and depicting scenes and persons (1969, pp. 212-216). In the 

context of the Essais it is the Ignatian technique of 

meditation, which is to depict the scene of the subject about 

which one is meditating (Loyola, 1964, p. 54). Montaigne does 

so, but in an epigrammatic and disjunctive manner. 

Michel Butor describes Montaigne's artistry as a 

style of mannerist painting at the end of the sixteenth 

century, a central picture surrounded by a garland of 

grotesques, considered as free imitations of decorations found 

in the ruins or grottoes of the Golden House of Mero (Butor, 

1968, p. 66 ff.). Butor finds a great difference between the 

central subject of am Essai. and the "grotesques," 

which he esteems an aimless exercise to follow. 
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Montaigne's technique is more related to Focillon's 

theories of Romanesque art as decoration (1943). Patterns are 

contained within a framework, and designs going from one place 

to the next combine among themselves certain independent 

relationships and outlines throughout history. The sketch of 

one Essai is the principal topic of the next, or of another. 

One of the puzzles of the Essais is to discover 

their framework. Classical history studied individual 

manifestations as patterns of action, or examined them in 

order to draw conclusions as to causes, effect, and ways of 

improving matters. The examples in the Essais are related to 

the typological exegesis of the figure or type, and its 

fulfillment or antithesis (Galdon, 1975, p. 143 ff.) The 

typological structure and images of the Bible have not been 

applied much to Renaissance and Reform literature (p. 72). 

Montaigne's imagery is inside and outside, as the decorations 

on Greek vessels for wine used at a symposion (Stansbury-

O'Donnell, 1996). The designs, one person or an entire scene, 

were models of contemporary life and thought. 

The amfora was used to store the wine. The hydria 

had three handles and was used for pouring. The krater. the 

largest Greek vase, was prominently placed in the center of 

the dining room, and used to mix water with the thick wine. 

The pouring vessel had a trefoil mouth to allow careful 

regulation of the flow of wine into the drinkers cup, the 

kylex. small so not too much could be poured at one time. 
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There was a single figure at the bottom, such as a school boy, 

and a school scene around the outside. Socrates said a 

besprinkling would persuade the guests to a more sportive 

mood, preferable to excess. 

The designs may have resembled wall and panel 

paintings of ancient Greece found in literary accounts. Wine 

was served during the symposion. an intellectual discussion, 

which often took place in the formal dining room or andron of 

the Greek house after a meal, as for some of Plato's 

dialogues. There could be musicians, dancers and bards. 

The designs of gods and goddesses watching over and 

regulating the affairs of the world, or of the young man of 

the house carrying out a most important civic duty, service in 

the military, conveyed a sense of order and duty, an idealized 

state of affairs, a model for the Greek citizen and drinker. 

Heroes opposed foes representing chaos or injustice. The 

spectators wore contemporary dress, models for the persons at 

the symposion. who presented themselves as corporate rather 

than private citizens. 

Montaigne presents himself both to his family and 

his contemporaries as French, Catholic, and a member of the 

nobility and the magistrature. The Greek motif evokes La 

Bo^tie, a magistrate. The designs were often reversed out, 

light on a dark background. In the Essais the light is a 

name, an anecdote, a quotation or a svunmary, and indicates a 

background intertextuality. Historical or contemporairy 
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heroes, warriors and philosophers appear, sketched with a pen. 

Grotesques suggest silenae. containing perfumes or remedies. 

The Essais as imagined discussions with La Boetie 

or other prosopons are both symposion and commentary. 

Sixteenth- century jurists wrote commentaries about a case 

with reference to their consciences, to previous cases, 

commentaries and law. Montaigne says he borrows a polished 

painting around which he sketches his fantasies or grotesques, 

pleasing by their variety and even monstrous strangeness, 

without order, continuation or proportion (I, I, pp. 197-198). 

They stand outside of an ordered and hierarchical universe, 

numerous, singular and enmattered. Analogies of proportion 

and proportional relationships are often disturbed (Phelan, 

1941). 

Tournon discusses commentaries made by humanists and 

jurists for lessons and for cases (Tournon, 1983, p. 147 ff.). 

The sixteenth-century commentators multiplied annotations in 

works they edited. They were in Latin, but Tournon says they 

are perhaps the formal models of Montaigne's style (p. 147). 

Turnfebe in 1564 said to distract himself from misfortunes of 

the time and the ruin of France (p. 148), he perused works 

which seemed the most interesting, and wrote whatever came to 

mind about them, and sometimes fo\ind errors. Encyclopedic 

thought began to replace vast syntheses (pp. 148-149). 

Alciat presented his philological, historical and 

literary remarks about law texts as an amusement. The 
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Paradoxa juris has humanistic commentaries from his law 

courses. He added greenery, birds and a landscape to the 

hero. He used the same procedure for judicial commentaries, 

often refuting a traditional or recent gloss (p. 149. 

The internal organization was determined by the 

convergence of assertions grouped together with the reflexions 

of the author. One word in Greek or Latin, might be the 

occasion of a moral lesson. Some cases occasioned 

commentaries about dementia, that caused by troubles or by 

love, and commentaries about marriage and troubles, including 

the history and geography of the region where the persons 

concerned lived. The proliferation of glosses was necessary 

to clarify all aspects of a juridical document, satisfy the 

curiosity of the public with moral observations, and 

historical, scientific and literary erudition (p. 155). 

Alciat questioned whether a lawyer should use 

specious argviments only because he wished to win rather than 

to present the truth. Mew doctors, who could set forth the 

truth in a few words, have reduced jurisprudence to verbal 

quarrels by their vain subtleties (pp. 156-157). However, he 

adopted a humble attitude towetrd the jurisconsults of the 

Digest, saying that he and the commentators of the sixteenth 

century are so much inferior that they are not able to discern 

the point about which those jurisconsults may have been 

mistaken (p. 157). 

Justus Lipsius in presenting his Politica says that 
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the invention and the disposition are his. The expressions 

and the maxims from ancient writers, are associated according 

to their affinities, or related by his own text. He praised 

the ancients in contrast to the new Machiavellian doctors, a 

rhetorical rather than a philosophical endeavor. He treated 

real problems as well. The meanings of the quotations were 

determined according to their place in the discourse. It was 

a question of strict morality and political realism (pp. 160-

161). 

Humanism was in perpetual conflict with its 

traditions, a tension which Montaigne emphasized rather than 

attenuated (p. 162). He did not attempt to reconcile 

precepts, continually professed his ignorance, presenting 

fantasies he says are informes irr^solues. . . (pp. 162-

163). 

Jurisprudence during the sixteenth century was 

subject to the critical functions of humanism. Its form was 

the commentary, inserted into the practices which regulate the 

application of law to social, economic and political 

realities. It is neither a question of pure erudition, nor of 

rhetoric, or to confirm answers knovm in advance. Accepted 

conventions are in question. Alciat considered the books of 

Droit Civil inviolable (p. 164). 

The judge had to render verdicts in conformity with 

accepted law; the lawyer had to adhere to it in his pleading. 
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For the tribunals the texts of the Corpus were not able to be 

disassociated from the commentaries of the school of Bologna. 

Quidquid non agnoscit glossa, non agnoscit 

Curia (p. 165). 

The judge was required to interpret it according to the 

commentaries. In practice, when learned doctors were in 

disagreement, the principle of frequentior sententia applied, 

giving preponderance to the most notable when the count was 

nearly equal. The humanists considered it abusive. Some 

attempted to accumulate names and citations (p. 166). Bohier 

noted that one should not depart from the commonly held 

(juridical) opinion, but the verdict should be based upon the 

best reason and most subtle motives (pp. 166-167). Judges 

might have difficulty in resisting a lawyer who has dozens of 

citations. New versions and interpretations did not have the 

weight of the freauentior sententia. However, Alciat noted 

that facts cause numerous doubts, and no man is able to 

resolve them according to the forest of laws of the Corpus. 

He noted that Justinian had the works of the ancient jurists 

destroyed. The question is, where is the truth of the law 

situated (pp. 167-168), which is the difficulty addressed in 

the Essais by analogy. Judicial practice admits neither 

fantasy nor indecision, but the humanistic jurists incessantly 

admit incertitude (p. 169). Hotman noted that no one was in 

agreement about emendations of the original of the Pandects 
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(p. 170). Alciat admitted that his opinions differed from 

those of other jurists, and Montaigne insists that his 

opinions are his own. However, in the style of juridical 

humanism, he excludes categorical assertions. His use of the 

first person causes his assertions to be subjective rather 

than objective certitudes (p. 170-171). 

Montaigne's style depicts a universe which is 

somehow out of order. The reporting of litigation was a 

discontinuous, individual phenomena. A case would be heard 

and judged by having the parties appear before the judges of 

the Great Chamber. If the case was sufficiently clear, a 

verdict could be pronounced immediately. When the cause was 

too complex, it was received to be judged. The dossier was 

sent to the Chamber of Inquests, and given to a counselor 

called a reporter. The reporter personally examined the 

dossier at his leisure, prepared extracts of each point, then 

presented it to his colleagues in a meeting, completing his 

expose by arguing each point of view alternately. The 

president gathered the opinions, then if at least two 

colleagues agreed, the meeting was ended. The first reporter 

then wrote the sentence, and at a later meeting submitted it 

for the approval of the other judges. The final decision was 

written and signed and countersigned by the president, then 

given to the recorder with the file, to be pronounced in the 

Great Chamber. The last formality alone made it a verdict. 
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and gave it its full effect (p. 187). The verdict would end 

the matter, unless the Great Chamber because of the 

intervention of the King, of some influential person, or 

because of the doubts of the presiding judge, or if the case 

were appealed, sent the case to be judged again. Montaigne 

terms them self-propagating inventions (III, xiii, Tournon, 

1983, p. 199). 

The orderly universe is miniaturized in Montaigne's 

description of the patronage of a benefice held in common with 

the Baron of Caupene (of Montesquieu's family), in Chalosse, 

at the headwaters of the Durance, which flows through the 

Papal states of the Comtat Venaissin."^* The inhabitants of 

the valley of Angrougne had a unique life, with their ways of 

doing things, their clothes and their customs. They were 

ruled and governed by certain particular regulations and 

customs, passed down from father to son, to which they obliged 

themselves only because of the reverence they had for them, 

not because of constraint. This little state continued from 

toute anciennete in such a happy condition that no neighboring 

judge was needed to adjudicate. Mo one needed alms. They 

fled alliances and commerce with the outside world, so as not 

to alter the good order of their government. It continued 

until one with noble ambitions sent his son to leam to write 

to become a notary in the village. They began to disdain 

their anciennes coustumes and were attracted to other regions. 
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He advised the first person who was robbed of a goat to 

present his case to the Royal judges, who were nearby, and 

then to another, until all was ruined. (The Comtat Venaisson 

was more subject to Roman law than other provinces.) 

Many of the magistrates had become Protestant, and 

it was they who were precisely in charge of order and justice 

in the Kingdom. It is also a commentary about the state of 

administrative affairs in France. The Royal judges until that 

time acted only in cases of rebellion, such as the salt tax 

rebellion of 1548 in Bordeaux. Hazlitt says many prominent 

persons, including magistrates, were involved and were 

summarily p\inished. 

Chalosse recalls the case of an inquisitor sent to 

a subalpine village, where he burned more than a hundred women 

either as witches or for participation in the sabbats. The 

peasants rose up to stop the massacre, and referred the matter 

to the bishop. It was esteemed the women needed hellebore 

more than punishment. St. Augustine and Origen were of the 

opinion that such matters were illusory, or the result of 

dreams (Tournon, 1983, p. 147 ff.). 

Montaigne presents himself as a member of a definite 

species, formally characterized by the possession of a 

reasoning intellect. The reason of man is a principle of the 

species man, and a principle of rightness in human thought and 

voluntary action. To judge rightly, the speculative reason 
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must be conformed to the "existing nature of its real objects" 

(Bourke, p. 23). Speculative reason rules or rectifies 

practical reason by its judgments. Existing things regulate 

speculative reason, which thus rectified, regulates practical 

reasoning. 

The rightness or wrongness of a practical 'udgment, 

and of the resultant moral act, is determined, not 

by a direct comparison of the proposed act with 

the natures of things, but by the conformity or 

nonconformity, of practical reasoning with 

speculative reasoning, through which the real 

order is primarily known (Bourke, 1947, p. 24). 

The cousture of Montaigne's examples, often so 

disparate in appearance, may suggest St. Augustine's idea of 

ratio superior and ratio inferior, that is that the same hioman 

reason may look down toward earthly things, or up toward the 

eternal reasons of God (p. 24). They are a proportional 

analogy. Montaigne in the Essais is not evidencing skepticism 

so much as he is attempting to illustrate how the mind may 

perceive and judge, or to illustrate how it tends to perceive 

and judge. His readers already know that they must come to 

ultimate moral decisions, and since many are engaged in the 

civil war, the judgments they make as to religion or party, as 

real beings in existence and in operation, will affect them 

both in this life and hereafter. Their choices will be based 
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upon the speculative intellect, and become practical 

judgments, and Montaigne in his Essais recalled to his 

readers, in a timely manner, what they need to consider in 

making their judgments. 

Both parties in the civil war believed they were 

acting in the moral order of reason, and under the Law of God. 

The Law of God for the Protestants was Scripture, whereas for 

the Catholics it was the Catholic Church, comprising 

Scripture, Tradition and ritual. Papal primacy, and the 

Magisterium of the Church, defined by Church Councils, 

including that of Trent (1543-1563). 

Busson explains that both religions were combating 

atheism and immoralism. Calvin burned his own heretics, who 

were not Catholic (Busson, 1971, p. 320 ff.) Saint Thomas saw 

two principles to consider, the goodness of a moral act, which 

is measured by its conformity to the thoughts from which it 

proceeds, and the ultimate measure of moral goodness, which is 

the Divine Law, the Reason of God (p. 26). 

In the real controversy among Roman Law, the 

commentaries and humanism, Montaigne analogically looked to 

coustume. judicial law or case law, and specifically to the 

ancienne coustume of France as tradition, as the ultimate 

measure for the Kingdom of France. Because it allied the 

Monarchy so closely with the Church, it included the law of 

God and the laws of the Church, a model of monarchical 
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government. Philosophers and jurists are always in 

disagreement among themselves. Ancient lawgivers often 

claimed a divine origin for the laws they made, and often for 

themselves as well. Montaigne is in accord with scholastic 

doctrine when he says that the cathedrant is the sacro-sainte 

volonte divine. which rules us without contradiction, and is 

above human and vain disputes (Tournon, 1983, p. 93). 

Aristotle, and many of the humanists, sought only 

subjective self-perfection, or like the Stoics, thought that 

man should live in accordance with nature. "They differed as 

to whether nature is that of individual man or that of the 

cosmos," but they all agreed that to live in accord with 

nature is to live in accord with right reason (p. 27), not in 

accord with natural instinct, or the "fomes" as Saint Thomas 

Aquinas says. Though the Stoic concept of the divinity was 

materialistic, naturalistic and pantheistic, "they conceived 

of a deity which could be an immutable guide for moral action" 

(p. 27). Montaigne proportionately sets forth coustume. which 

becomes an immutable guide, in contrast to laws and judgments, 

which always change. The right reason of the Stoics, is one 

high point in Greek ethics. Bourke says it is a case of low-

grade metaphysics accompanied by high-grade moral ideals (p. 

28). Their influence was constant through Roman writers; 

Cicero, Seneca, Marcus Aurelius, and Macrobius, to Boethius, 

Cassiodorus and Isidore of Seville, grammarians and 
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rhetoricians, the Church Fathers, and the scholars of the 

Middle Ages, all trained in the liberal arts tradition. 

Christian moralists found appealing the Stoic ideal 

of a life of reason undisturbed by passion. It was not 

apathy, that is the complete stilling of all sense feelings, 

an unnatxiral virtue for man, but good if taken to mean control 

of inordinate passion (p. 29). It should be noted that both 

Saint Thomas and Montaigne quote Cicero a good deal. 

One of the concepts with which the humanists were 

familiar, and which Montaigne acknowledges by his presentation 

of a real world, is the Greek idea of perfection. Foss 

discusses the ideal of Greek philosophy in The Greek Idea of 

Perfection in the Western World (1946). They sought a static 

mastery of the world of nature and a systematic balance of 

thought. Greek philosophy struggled between a rational 

philosophy and a desire to understand the position of man in 

the universe, but Greek philosophers were unable to explain 

the ultimate foundation of man's existence (pp. 3-4). Foss 

says that theories and laws are mental anticipation, and the 

"universal" ideas of science are an anticipated perfection, to 

be reached by subsequent investigation of details (p. 5). It 

is a hypothetical perfection, which stands its ground in 

ethics, aesthetics and religion. It leads to the demand for 

categorical, unconditioned perfection in the sphere of life 

and action. The good was an absolute standard of perfection 



87 

for Socrates, and ethical systems have sought to give an 

increasingly precise meaning to this standard of perfection. 

(pp. 5-6). As with science, measurements depend on the mind. 

On the natural level " [perfection] is the conformity 

of a reality to its concept" (p. 8). A thing adequate to the 

idea we have of it is perfect, or it is perfect when it is 

constructed according to the model of its concept. For both 

Aristotle and Saint Thomas perfection is an attribute of 

things, related to the fitness for the purpose. It is the 

adaptation of the material to form, the realization of an idea 

(p. 8). This is revelatory in considering Montaigne's Essais 

as rhetorical form for the purpose of defending the basis of 

the existing order of France, in order to restore peace. He 

also cautions against believing one is able to attain that 

perfection in this life. 

Men are executors of their social purpose, but every 

purpose is a limited one. The purpose is a termination, an 

ultimate aim, and the more limited the end, the more one is 

able to expect perfection (pp. 9-10). Montaigne suggests this 

in the Apoloaie when he describes the organization of animal 

life. It is perfection in a limited and inferior sphere. 

Perfection is "the way in which a thing represents, partly or 

fully, its species" (p. 11). When it is a question of high 

human powers: judging, inferring, abstracting and 

systematizing, it is a spiritual accomplishment, and 
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indicative of sublimity of intellect. For the average man, 

which Montaigne claims to be, it is a question of "clarity and 

surety of judgment, precision and accuracy of premises, and 

conformity to the conclusion" (p. 11). The perfections of 

clarity, consistency, distinctness and completeness are more 

complete if the area of thinking is simple and restricted. 

The ideal of the Sophists to convince and defeat their 

opponents was clarity, distinctness and completeness. Clarity 

was "the distinctness and completeness of concepts; the 

premises as related to the conclusion; the predicate in 

relation to the subject, and the applications in relation to 

the law" (p. 12). They believed it to be a matter of training 

and habit, and organized schools for that purpose. Criticism 

of them was due to the fact that their principal concern was 

for the purpose, not for truth. 

There is limitation in life, but not in thought, 

which would be related to Saint Thomas explanation of man as 

infinite spirit, since he is able to grasp the concept of 

infinity, but not comprehend it (Robb, 1974, p. 30 ff.) 

Montaigne insists upon reality, not upon the relationship to 

innumerable other concepts, which would lead to other 

judgments. 

An order which would embrace all other order is 

still limited. The Greek spiritual world, world-order, the 

"cosmos," is total and limited. The realization was the small 
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city state, enclosed in walls and seclusion. Alexander's 

conquests, after which he wished to organize a one world order 

for economic purposes, destroyed the democracy of the Greek 

city states (Robinson, 1959, pp. 29-40). As with ideas, 

"[t]he more the conceptual entity expands, the less content 

there is" (Foss, 1946, p. 15). As a concept, "Being" is 

imperfect and empty, unclear and indistinct. In Pantheism, 

all is divine, but limited and indistinct (p. 16). 

Montaigne's Essais are a process of becoming, as 

they describe a process of becoming. He says at various times 

that everything is constantly changing, that nothing is 

stable. They are a form which is its own content, its own 

thought, but on the level of many words, not that of logos. or 

pure form. Tournon says that his proliferation of words is a 

logical equivalent of dialogue. Montaigne did not seek to 

reconcile contraries, but to make them evident, and speaks 

discordantly in relation to the efforts to of commentators to 

reconcile differences in texts, and between law and 

humanism.(Tournon, 1983, p. 85). Aristotle regarded the 

source of actuality as the "potentiality" of matter to become, 

appearance, as compared to Socrates' Ideas, "nothing" vs. 

conceptual constructions and perfect definitions (Foss, 1946, 

pp. 17-18). For Aristotle it was a question of matter versus 

"nothingness," matter as a strange element in "the perfect 

world of intellectual completeness" (p. 18). It is a question 
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of "entelechy," the process of becoming, as tending toward an 

end, telos. St. Thomas' entelechy or process of becoming, 

the unstable stream of change, which may vanish into the 

unlimited, or the infinite, is limited by the concept of an 

end or purpose, thus rescuing to some extent the idea of 

absolute perfection (p. 18). 

Pure thought may be pure perfection, but the 

material world exists, and Montaigne presented a world of 

matter. For Anaxagoras nous meant an objective world soul. 

Heraclitus and his followers believed that "logos was an 

objective order, a law, a rationalization and scientification 

of God" (p. 21). Aristotle denied any action of God in regard 

to the world, and believed the perfect divine order was walled 

up and totally self-sufficient, and could not have any 

relation to this world (p.21). The idea of the spiritual and 

material world was combined into the concept of identity (p. 

23). Aristotle said "that form and content, aim and object of 

aim, are identical and that this identity is God" (p. 23). 

Montaigne recognized with Saint Thomas that identity 

and causality can be one only in God. He sought to define 

causes by analogy. Though he wrote in an abstract realm of 

pure thought, apart from the world of matter, of concrete 

things, he evoked or represented them. A lawyer or a judge 

does not witness the altercation or the crime, but must 

represent them to himself. It is a sort of scientific 
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systematization, the basis of the idea of perfection (p. 25), 

a scientific and systematic experiment to present intellectual 

entities. Montaigne did not deal with Greek static and 

intellectual perfection, but with living entities, akin to the 

New Testament concept of doxa meaning soul, person or heart 

(p. 28), rather than a force or power (p. 28). 

With Saint Augustine (Contra adacemicos). Montaigne 

presents seeking as not only a clue to our existence, but as 

existence itself (p. 40). The Stoics believed that the cosmos 

was a finite whole, that there was a proportion between things 

and cosmos, and proportional knowledge in regard to the 

cosmos. Montaigne presented France as a finite whole, and the 

idea of coustume is related to this cosmos, and is 

proportional in relation to other parts of the world. It is 

also proportional in regard to the relation to individual 

heibit, local usage, coustumes of the individual provinces, and 

the coustume of France. 

Montaigne's Essais are dialectical, that is, a form 

of polemic in order to clarify (Reeve, 1992, p. 2). In terms 

of Aristotle, the first principles are justified empirically 

by the world. In the matter of ethics, it is a question of 

knowledge of universal principles, but also knowledge of how 

to apply them correctly in particular circumstances, to 

achieve well being. Montaigne explores common beliefs, 

reputcible opinions, observed facts, appearances, practical 
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wisdom, examples of actions and decisions, in regard to 

problems and puzzles, which he also presents. He attempted to 

lead to a discovery of what would be true for the most part 

(pp. 3-4). 

Sextus Empiricus wrote Hypatyposes. a sort of 

introduction to Skepticism. They opposed an equal proposition 

to every proposition, and suspended judgment between the two, 

since they held that we do not and cannot know which 

proposition is correct. The skeptic is the disputant, not the 

judge, the inquirer, not the dogmatist (Boyle, 1983, p. 17). 

Aristotle was a dogmatist, as were the Stoics. He is 

called the Academy. It was characteristic of the Academy not 

to put forward a conclusion of its own, but to approve those 

which seemed to approach nearest to the truth. They compared 

arguments, to draw forth all that may be said on behalf of any 

opinion. Without asserting any authority of its own, it left 

the judgment of the inquirer wholly free (p. 170). Cicero 

felt that one should continue to search for truth, in spite of 

obstructions to knowledge, both from subjects under 

investigation and humam faculties of judgment. For Cicero 

some things were probable, others improbable (pp. 19-20). 

Hontaigne combated the skeptics in the matter of 

religion. He states that it is beyond human reason, but he 

searched for the most probable solution in matters of human 

conduct. St. Augustine felt judgment should be suspended in 
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certain matters. Erasmus said he could not tell with 

certainty what was true. He was willing to accept the 

decision of the Church, about any doctrine which had been 

defined, since he wanted the institution, which had been 

making the distinction between truth and falsehood for 

centuries, to take the responsibility (p. 171). He felt that 

in the perennial problem of the struggle between liberty and 

authority, persons were free to conform their will to that of 

Christ. In fact, he felt that those who do not conform their 

thoughts with Christian piety are criminal (Tournon, 1983, p. 

52). 

Montaigne distinguished between the two sources of 

knowledge: experience and reason. There is an opposition 

between the laws and the exempla of cases (p. 198). There are 

reasons for and against the civil wars. It was a paradox for 

the King to swear to uphold the Church, and then to issue 

edicts of tolerance or to permit an interim. It was a paradox 

for Christians to be acting like cannibals. The laws and the 

Feudal code of honor were in opposition, as were the still 

existing feudal structures and the efforts at centralization. 

The Roman civil law conflicted with the coutumes. and the 

coutumes could be in opposition to other coutumes. Equity 

could conflict with both of the latter or all of the above. 
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III. THE ESSAIS 

Montaigne's method of rethinking his thoughts is set 

forth in a 

registre des essais (c'est-a-dire) des experiences 

de ma vie, qui est, pour 1'interne sante exemplaire 

assez, a prendre 1'instruction a contrepoil (I, XX, 

I, p. 91 and III, xiii, II, p. 532). 

Montaigne was using a school exercise or a lesson as 

a rhetorical device, to remind persons of what they seemed to 

have forgotten. It may have been a parody of Luis Vives 

(1492-1540), who wrote in Latin and whose work about education 

was in Montaigne's library, vives had been chosen by Henry 

VIII and Catherine of Aragon as tutor of Mary Tudor after a 

short term as a lecturer at Oxford. He prepared a plan of 

study for her, and recommended she speak to her tutor and her 

fellow pupils in Latin (Vives, 1971, "Forward). He was of 

Spanish origin and his mother was of Jewish descent (and had 

been investigated by the Inquisition). Vives was a friend of 

Erasmus, whom he had recommended to Ferdinand of Spain as a 

tutor for Charles v. Montaigne's teachers at the College of 

Guyenne were his friends. His school dialogues were to help 

Philip II of Spain leam to speeik Latin (Vives, 1970, vii ff.) 

He presents the ordinary daily life of boys in every detail, 

articles of clothing, arrangement of a house, a banquet, the 

equipment for an excursion, the King's Palace, the weather. 
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rules of games, and two ethical dialogues. His treatise about 

the education of Christian women, was about training for 

domestic life in which the mother should be pious, and with 

the intellectual education for religious development. His 

example was Queen Isabela of Spain, who felt that among good 

women it was a shame to be idle, and taught her daughters 

(four future queens) to spin, sew and paint (Watson, 1922, p. 

56). 

Montaigne presents detailed descriptions in French 

for men and women, though his mother tongue was Latin. All 

learned men spoke Latin, and those who dealt with the general 

public spoke some Latin, even beggars (p. xx). It was spoken 

inaccurately, and differently in each country, and Montaigne'^s 

French of Gascony reflects that. The deplorable state of 

Latin may have had a negative influence on Scholasticism. 

The word essai means an attempt. In the sixteenth 

century it had four groups of meanings: 

I. "examen, epreuve, mise k I'epreuve." 

II. "Experience;" 

III. "Degustation, echantillon, specimen;" 

IV. "coup d'essai, tentative, exercice, travail 

d'apprenti, d'ecolier." (Nacas, 1980, pp. 91-

92). 

All of the meanings would apply to the Essais considered as 

Montaigne rethinking his verite. The word essai as an attempt 
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(Telle, 1968, pp. 225-247),is a trait of modesty in accord 

with Vives dictum that all arrogance must be excluded from 

studies, since even the most learned man alive is ignorant of 

many things, and what they know is "scanty, obscure and 

uncertain" (Vives, 1968, p. 109). In philosophy there are 

surmises, not verdicts. 

Jean de Luc in Placitorum summae opud [sic] aallos 

curiae. Libri XII (Paris 1559), set the criteria for verifying 

and amending the verdict before it was pronounced. He said it 

was an examen. une epreuve. un essai. It had to examine, to 

determine the truth, and to judge. The Chamber made the 

judgment or iudicia. whereas the Great Chamber pronounced the 

placite or arresta. which were indicated by the formula II 

sera dit. . . (Toumon, 1983, pp. 193-194). The verdicts were 

written in a register, without indicating the details of the 

case or the reasons for the judgment. In this sense, 

Montaigne's Essais are like a register, or a summary of his 

life, as he says. 

The Essais as a scholarly rhetorical exercise have 

the brevity of a gloss, rather than the amplitude of a 

philosophical discourse. In rhetoric, of which public 

declamation was the goal, the student was to use examples from 

his reading in class in composing his exercise. The Essais 

themselves were not a recognized genre (Colie, 1971, p. 76). 

They were the first of their type in France, and seem more 
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related to the loose rhapsodic structure of the essay in Tudor 

England. The Essai is near to an oral composition, which is 

non-periodic, and proceeds in an adding on style. The 

episodic style, with its loosely serial organization, is 

typical of controversial literature, chronicles, and character 

romances. The looseness of style is considered residual 

oralism, even when in imitation of written models (Ong, 1965, 

p. 150). The residual oralism in the Essais is considerable. 

They might be said to be an oral gloss of matters which would 

relate to the world of a jurist, and to Montaigne's own world. 

The quality of orality is achieved by having others speak 

through quotations, and suggests adventure rather than 

dispassionate discourse. 

Scholarly treatises of all sorts had an oratorical 

coloring, and logic and dialectics (the art of formal debate) 

were considered an art. The object of education was to 

produce orators to defend or to attack the stand of others 

(Ong, 1982, p. 147). One learned by defending a thesis, or a 

proposition. 

At present only certain topics are addressed in 

academic institutions. The humanists and Montaigne did not 

have such restrictions, and Montaigne meikes it clear that he 

is not writing as part of an academic institution, or a given 

tradition," nor is he writing a translation or a 

commentary, except in the case of the Apoloaie. Of 
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Scholasticism he says he does not know it, and sees no true 

reformation in those who do know it (III, xiii, II. p. 531). 

He may refer to the dialectical arrangement of medieval 

commentaries about Roman civil law, and it would indicate that 

he preferred to judge according to equity or to coustume. He 

says about the authoritative commentators of Roman Law that 

they cause doubts. So many opinions dissipate the truth. 

There is always a need to reinterpret the truth. It is 

intellectual contradiction, not dogmatic skepticism. 

Mous doubtions sur Ulpian, redoutons encore 

sur Bartolus et Baldus. 

The innumerable diversity of opinions should be done 

away with, not used to decorate one's discourse, and make 

posterity subject to them. I do not know how to say it, but 

I feel from experience that so many interpretations dissipate 

the truth and destroy it. Who would not say that the glosses 

increased doubt and ignorance, since there is no book human or 

divine to be seen, with which the world is concerned, for 

which interpretations cause the difficulty to cease. It is 

even more to be seen in disputes. The authority of law is 

given to an infinite number of doctors, verdicts, and to as 

many interpretations, but do we thus find an end to the need 

to interpret?" (Ill, xiii, Tournon, 1983, p. 199). Montaigne 

says that to criticize the ancient glosses is to add new ones 

to the labyrinth, to better lose oneself. 
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Ce sont les exigences du jugement libre qui 

incitent a cette aventure (ibid.), 

which refers as well to the practice of judging in equity. 

There is always room for a new commentator in the 

pursuit of knowledge (connoissance^, and it is a sign of 

limitation or of lassete when one is content. No generous 

spirit is content, and will go beyond its strength. If one 

does not advance and engage in controversy, one is only half 

alive (p. 199). Montaigne noted that the glosses are words 

about other words, always on the margin of reality. Montaigne 

said, too, that the discussions of philosophical sects are 

merely verbal. 

II y a plus d'opiniastrete et de picoterie qu'il 

n'appartient a une si saincte profession 

(I, XX, I. P. 82). 

Toumon describes the jurists as modest but 

aggressive. Montaigne noted that it is 

une espineuse entreprinse,. . . de suyvre une 

alleure si vagabonde que celle de nostra esprit; 

de penetrer les profondeurs opaques de ses replis 

internes ... Et est un amusement nouveau et 

extraordinaire, qui nous retire des occupations 

communes du monde (ibid.) 

If he studied something else it was to make it his own. 

Though coustume prohibited speaking of oneself, he foxand that 
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saints, theologians, and philosophers speak at length about 

themselves. Socrates speaks of himself more than of other 

matters, and has his students speak not about books, but about 

their being and the disposition of their soul. Montaigne says 

Catholics speak to God and to their confessor as the 

Protestants speak to everyone. He may have been aware that 

Erasmus did not believe in Confession, since he did not 

believe Christ had mentioned it (Boyle, 1981, p. 17 ). Faults 

were to be brought to the attention of the governmental 

councils of the protestants. It is a disciplinary 

surveillance and police control, as in prisons and asylums 

during the eighteenth and nineteenth centuries (Hunt, 1994, 

pp. 10, 18, 20). 

Montaigne's Essais have the rhetorical character of 

timeliness, to deal with the civil wars, the problems causing 

them and problems they cause. He remarks that 

Toute ma petite prudence en ces guerres civiles 

oil nous sommes s'employe a ce qu'elles 

n'interrompent ma liberte d'aller et venir (III, 

xiii, II, p. 523). 

However, in "De la vanite" (III, ix), he remarks that that 

defense of the laws costs him (p. 404). In effect his chateau 

had been invaded, and he believes he escaped more through good 

fortune and prudence than by justice. He remarks that it 

displeases him to be outside the protection of the laws, and 
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under another safeguard than theirs. 

Or je tiens qu'il faut vivre par droict et 

par auctorite, non par recompence ny par grace 

(ibid.)" 

He says he prefers to obey or serve for the sake of honor, 

rather than because of civil constraint. He prefers offices 

sold to those owed to another. One of the difficulties of 

France was the endless sale of offices, and the law officers 

and tax collectors, who had to justify receiving pay from the 

crown. As mayor of Bordeaux he later petitioned the King for 

relief for the poor people who had to support all the new 

officers. He discusses the effects of too much liberality in 

"Des coches" (III, vi), as well as its consequences. His 

opinion is that the virtue of kings is to be just, rather than 

to be liberal. It was the opinion of Saint Louis in his 

teachings to his son (O'Connell, 1972, pp. 59-60). 

The Essais are in three books. Considered as a 

polemic with Francis Hotman, they are a commentary about the 

published treatise about feudal institutions, fig feudis 

commentatio tripartita. and the unpublished Antribonian. which 

recommended changing the laws and institutions of France, of 

establishing a Code, inspired by Roman Law (Giesey, 1967, p. 

568), and perhaps conversations with Hotman or commentaries 

about his teaching are included. 

The Essais as a report of "cases" may echo the 



102 

English Year Books, which ceased to be published in most cases 

during the time of the Reformation in England. Montaigne's 

recounting of cases is a parody of law reports. Such reports 

were considered necessary for continuity of the law in 

England. In France the commentaries provided the continuity. 

Law reports even now are in the public domain, and are not 

subject to copyright. 

The number of books may evoke the three fleurs de 

lys. of the arms of France, which signify faith, wisdom and 

valor (Collections. 1995, p. 49); the three estates; or three 

of four books of St. Thomas' Summa contra gentiles. the last 

of which deals with God. His library may have represented the 

sublunary world, and the inscriptions the fixed stars, in 

which the elements were arranged in concentric circles, or 

Scipio's Dream (Macrobius, 1952), in which the empyrean 

sphere, that of immutable happiness would have been indicated 

only by the inscriptions on the beams, that of the planets, 

which moved in their regular courses, and that of matter, 

which was below the moon. It evokes the Greek world of Plato, 

rather than the Roman world of history, as does Montaigne's 

study, which is a kind of cave from which shadows of the real 

world appear. It could also be a Moah's Ark of warning. 

Much of the extensive literature about the Essais of 

Michel de Montaigne, is concerned with specific influences, 

textual presentations and continuity of thought in the Essais 
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(1572-1580). This dissertation sustains that his effort was 

made to find an end to the troubles, to present the causes and 

suggested remedies, and to defend the tradition of France, as 

well as himself. The basis of his remedy both as specifically 

stated, and in virtue of his examples, was coustume. which is 

a definite legal concept as well as a term designating usage, 

custom and habit. It was as well a philosophical concept used 

by the skeptic philosophers, to remedy dogmatism (Boyle, 1981, 

pp. 123-124). He considered the many ways in which coustume 

affected civic and personal life. In order to understand his 

thought, it is necessary to be familiar with the principal 

currents of his time, and the modes of discourse and rhetoric 

by which he expresses or conveys his opinions. 

The idea of coustume as custom, usage, and law 

related to government, is proportionately the principal idea 

of the Essais. It is an analogical presentation, in the 

manner in which St. Thomas used analogy, which would have to 

be proportional when comparing the qualities of Man with the 

qualities of God, for example. Montaigne's presents the 

coustumes of microcosms in relation to France, which in the 

Essais would be the macrocosm. 

No study of Montaigne could pretend to be 

exhaustive, since he presents an entire culture, based upon 

the extensive intertextuality and meta-textuality of the 

humanistic culture of sixteenth century France, and of Europe 
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to some extent, since humanism was a Latin based culture and 

was international. 

The purpose of this dissertation is not to examine 

the meta-textuality [intertextuality] which Richard-Laurent 

Barnett defines in part as "texts, sub-texts, or textual 

segments," which participate in the elaboration, construction, 

or deconstruction of the work, as annexed, or as unseverable 

components. All of the elements constitute a discourse on 

discourse, and their focus is elsewhere. (Barnett, 1991, p. 

3). 

Extra-textuality [metatextuality] is very relevant, 

since Montaigne assumes a culture common to his readers. 

Montaigne's texts have a simultaneous existence and a 

simultaneous order, and his intention was to have them 

evaluated and interpreted in relation to the entire existing 

order, as well as to the system of literature. He recognize 

that he was a unique catalyst, incorporating and transforming 

past and present works to make them his own (Morgan, 1985, pp. 

4-5). The Essais are a humanistic commentary about life 

rather than about a text. 

Attempting to understand Montaigne's Essais is more 

than a matter of literary intertextuality. One must be 

familiar with basic assumptions, concepts and procedures 

common to him and to his readers, which they would have 

recognized. It is a culture from antiquity through the Middle 
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Ages and included the sixteenth century. Jurists, first 

obtained a maitrise es arts. They were trained in Roman law, 

which was designated civil law in contrast to canon law for 

ecclesiastical matters. 

Aristotle in his Rhetoric states that 

It may be said that every individual man and 

all men in common aim at a certain end which 

determines 

what they choose and what they avoid. This end, to 

sum it up briefly, is happiness and its constituents 

(Aristotle, 1965, p. 1). 

He says that "all advice to do things or not to do them is 

concerned with happiness" (ibid). No one would fail to 

recognize that life in France was neither happy nor 

flourishing, and there was complete misery in many cases. 

Aristotle's discussion of the happy or flourishing 

life in the Nichomachean Ethics may be schematized as related 

to nous, which meant intuitive intellect or understanding. 

Eudaimonia meant happiness. flourishing, or well-being. Daimon 

meant a spirit, who was a wamer," phainomena meant 

appearances, or observed facts, episteme meant scientific 

knowledge, and theoria meant study. Endoxa meant common 

beliefs, or reputable opinions. Secondary eudamonia is 

considered the activity using the knowledge of ethical 

universals to best achieve happiness and well-being. It is 
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practical wisdom or intelligence. For Aristotle God is 

primary substance, and primary happiness or well-being, and it 

is not possible to argue to Him, since he is a first principle 

(Reeve, 1992, p. 1. ff.) 

The relationship of the Greek terms to Montaigne's 

meanings may have been understood in their common meaning, or 

by homonyms. It may have been as well a subtle reference to 

the Byzantine Greek of the Ecloaa. discussed above. In the 

context of Greek philosophy, it reminded his readers that man 

was to live according to right reason, the basis for judgments 

made in equity, the type of judgment most persons make in 

their daily lives. 

Phainomena refers to forms which may be known by the 

senses, and from which the intellect, whose object is what a 

thing is, is able to abstract the essence. They are in the 

intellect according to the nature of the intellect (Aquinas, 

1947, p. 223). Montaigne seems to combine phainomena (forms 

which may be known by the senses, from which the intellect is 

able to abstract the essence, what a thing is)theoria 

(study); epistemej valid in the sense of Foucault's concept of 

the term as "broad constellations or patterns of thought" 

(Hunt, 1994, p. 10). It is a particular configuration of 

modes, objects of knowledge, and the particular conditions 

that make them possible in a given time and place. For 

Aristotle it was a particular configuration of institutions. 



107 

beliefs and reputable opinions). Montaigne describes or 

suggests episteme in both senses. Humanistic readers would 

have been able to consider what he meant on all levels. 

Philosophers as well as jurists disagree among themselves. 

Every sentence, every gesture, is subject to different 

interpretations. Tournon says that Montaigne's discourses are 

modeled on what is real and on himself. The synthesis is left 

to the reader (Tournon, 1983, p. 86). Montaigne believed that 

Icnowledge acquired passively paralyzes and alienates the 

spirit (I, xxvi, Tournon, p. 24). He was interested in the 

present, not in a reconstructed antiquity. 

Montaigne says he was speaking according to man's 

nature, since what is considered to be against nature is 

generally something contrary to coustume. Newness or novelty 

causes error and astonishment (p. 47). Forms are of the 

imagination, which is sensible, and the possibility of human 

error due to the senses or the imagination is a commonplace of 

philosophy, psychology, law and literature. 

One of the ideals of antique culture was to serve 

one's country with one's talents. In Portugal a special 

academy was established to serve the ideals and interests of 

Portugal's expansion in the Indies, by a pupil of Andre 

Gouv^a, the head of the College of Guyenne when Montaigne was 

a pupil there (Rebelo, 1984, p. 466 ff.). Andre Gouvea, a 

distinguished humanist and jurist, had taught at the 
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College Sainte-Barbe at the University of Paris before coining 

to Bordeaux. His uncle Diogo of Gouvea had taught Saint 

Ignatius at the University of Paris (Teyssier, 1984, p. 824). 

He was a jurisconsult, and a renowned European humanist. 

Montaigne considered him sans comparaison le plus grand 

principal of France (ibid.1 He may have inspired Montaigne's 

interest in the study of law, and taught him law and a 

knowledge of humanistic writings about legal theory, which 

would have taken place in other countries as well as in 

France. Gouvea was from a family of humanists of Portuguese 

origin, some of whom were still in Portugal. The Royal 

College, which he later established in Portugal, became a 

Jesuit college in 1555. Gouveia accorded a preponderant 

importance to literary matters, with an emphasis on rhetoric 

and poetics (Pinto de Castro, 1984, pp. 699, 708-709). 

Montaigne was more interested in history. 

Montaigne's mother was of Portuguese origin. 

Antoinette de Louppes' grandfather of Portuguese-Jewish origin 

had emigrated to France, and though Montaigne speaks of his 

father, his interest in the unfortunate treatment of Jews in 

Portugal and in Spain, may indicate why he did not speak of 

her. Montaigne says that one should read what he says in 

reverse. His readers who knew Latin and Greek would refer to 

the original texts, through which he was referring to 

contemporary matters. As a reporter Montaigne was to present 
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both points of view in a litigation, and could only suggest a 

judgment, though such judgments were accepted by the President 

when at least two colleagues concurred. 

Burkhardt says of the Italian Renaissance, that it 

was not a resurrection of antiquity. Already modern 

technology, such as printing, the mechanical clock, artillery 

and accounting (letters of change and bank fairs), were 

changing the manner of life (Carvalho, 1984, p. 52). 

Burckhardt remarked the idea of the Renaissance that life is 

a work of art, and man may make his life what he wishes. It 

was not to be a copy of ancient life. 

The humanistic historian, Diego de Teuve, who had 

been a pupil of Andre de Gouvea, and who became head of the 

new College of Arts in Coimbra, wrote Commentarius. an account 

of the Portuguese history of the conquest of India, as a civic 

contribution (Rebelo, 1984, pp. 465-486). He dealt with the 

topos of a great war, as did Latin historians, and with that 

of liberty, in this case the loss of liberty by the Gujaratis, 

and the misconduct of the Portuguese governors. The terms 

were those of Titus Livius and of Cicero, which would have 

been recognized by other humanists and jurists as terms 

evoking war and defending liberty. He wrote in Latin, which 

presented technical problems, since there were no Latin terms 

for new phenomena, such as artillery. A language must be able 

to express a new world, and Guillaume Bude adopted certain 
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methodological norms as a guide for comparative terms. Teuve 

wrote a Latin term, then the Portuguese translation. A 

grenade was amphora ianea or panela de polvora (p. 473). 

There was another problem in describing ancient institutions 

and those of modern France, since there was no real 

equivalence, a reason for which Valla criticized Ciceronism, 

since Cicero did not deal with all matters, and not 

contemporary matters (p. 472). It is the same problem 

encountered by those who wrote of the explorations, and 

technology and exploration changed the scale of values of 

reality (Carvalho, 1984, p. 61), and of description. 

The Essais are a literature of "exploration," since 

Montaigne describes himself, his style of life and his 

customs, a microcosm of contemporary society, but he set forth 

his inner thoughts as well, and says he is presenting the high 

points, much as points on a navigational chart. The 

technicians and scientists who were explorers wrote in 

Portuguese to be better understood. They were not humanists, 

nor did the Reform have an effect in Portugal. Dom Joao de 

Castro, a scientist and technician, wrote a chartier from 

Lisbon to Goa in 1538. From his experience he said he feared 

that appearances deceive us, since they escape us as do most 

things and secrets of nature. . . (p. 77). As for the 

humanists and jxirists, who sought error in their predecessors, 

the explorers refuted previous knowledge in many cases, that 
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of texts as well as of commonly held opinions. Alciat, a 

jurist, submitted his notes to the judgment of the reader, so 

the reader could decide ^ connaissance de cause (Tournon, 

1983, p. 149 ff.) . 

Montaigne does not deal with speculative issues, but 

with actual problems of man, who must try to perform good 

voluntary actions under existing conditions. He does not deal 

with abstractions which do not exist, such as a "man operating 

morally in a state of pure nature," and his depictions of 

lands being explored set forth how men live in what would be 

considered a state of nature (Bourke, 1947, p. 40). He was 

concerned with the problems of man as he does exist in France, 

in the sixteenth century, not as he would have been had Adam 

not sinned, nor even as man would have been had there been no 

civil wars. Montaigne looked beyond virtue, since he states 

clearly that he does not believe man has a purely natural 

ultimate end. It is not an ̂  i£ presentation. Though on a 

natural level, the supernatural is implied, and would have 

been so understood by his contemporaries. 

Saint Thomas recognized an imperfect happiness, 

attainable in this life, if man is fortxanate. It is not the 

ultimate end of man, which is the Beatific vision. The Greek 

moralists did not have any idea that man was to enjoy personal 

immortality, and have the possibility of a human participation 

in divine happiness. Bourke says they had a vague longing for 
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a Supreme God, "Who would be an object of perfect 

contemplation" (p. 41). That is one reason why St. Thomas did 

not detach the natural from the supernatural, and used 

classical moralists and philosophers to clarify principles of 

Christian morality. A work of Aristotle's school De bona 

fortuna "teaches that there is a higher principle or standard 

of morality than human reason" (ibid.). The vague longing 

seems to have gone awry among readers of pagan literature from 

the Middle Ages onward, since it produced rationalism in 

Italy, atheism in France, and a sort of immoral illuminism to 

the east in Europe (Busson, 1971, p. 320 ff.) 

Bourke notes that Saint Thomas realized the 

difficulty and complexity of practical reasoning (his task was 

to determine whether Aristotle could be taught) and he 

approached problems many times, changing his point of view at 

times. "He never claimed to have written the last word on any 

problem" (Bourke, 1947, p. 7). Some of his procedures are 

evident in Montaigne. He ornamented his texts with many 

citations, which were not for the purpose of advancing the 

argument, since he relied very little on the argment from 

authority, a trait of Montaigne as well. The documentation of 

Saint Thomas was "to show the relation of his thought to 

various traditions, to clarify his terminology, to situate his 

views historically, and to appraise and criticize his 

predecessors (p. 10). In Saint Thomas' time quotations needed 
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mention only the author and the work. 

Montaigne forms his argiment from human experience 

and demonstrative reasoning. It was original since from the 

fourteenth century onward either civil or canon law was the 

basis of most moral works (p. 9). This dissertation is 

concerned with the legal foundation of Montaigne's search for 

order and happiness in sixteenth-century France. Montaigne's 

discussions are implied questions and answers, more in the 

form of the sixteenth century Neo-Platonic dialogue, than of 

either the discourse of Aristotle, or the formal question, 

objections, discussion of the question, and answers, of Saint 

Thomas. His long lists of examples would seem to echo the 

long lists of Greek and Latin moralists (Aristotle, 

Andronicus, Cicero, Plotinus, Seneca and Macrobius) in regard 

to integral elements of each major virtue, to append 

definitions of different species of prudence, justice, 

temperance and fortitude, and subordinate virtues which 

resembled the principal virtues (p. 35). Each virtue has an 

opposing vice, or vice versa. Montaigne does not dwell on 

vice, but on the minimum of virtue required to live a 

reasonably happy life. 

Mon livre est tousjours un. Je me donne loy 

d'y attacher (comme ce n'est qu'une marqueterie 

mal jointe) quelque embleme supemximeraire. Ce 

ne sont que surpoids, qui ne condamne point la 
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premiere forme (III, ix, II, p. 401). 

As the Greek historians, Montaigne also presented 

matters from which general rules of political conduct could be 

learned. For the ancients history was a natural history, of 

natural and general facts which would serve as examples for 

"the universal laws of events, for the scientific 

systematization of politics" (Foss, 1946, pp. 92-93). The 

ultimate end of historiography was to perfect political 

conduct in a political system. It was an ideal of technical 

perfection, restricted to human ends, an idea of perfection 

which is the basic idea of scientific systematization (p. 25). 

Perfection is the limit of human and rational capacity Cp^ 

31), but it is not the sublime. 

Machiavelli seems to have comprehended that vision 

of historiography, which within limits, he attempted to 

develop into a system of governing. He claimed that his 

observations were scientifically real, though based upon the 

concept of man according to pagan antiquity, which was already 

a philosophical concept (Callot, 1963, p. 102 ff.). It seems 

a combination of Cicero and the new Skepticism (Boyle, 1981, 

p. 16). His effort was in conjunction with the study of Roman 

civil law in the universities, an effort at secularization, as 

a study separate from Canon law. 

Saint Thomas' discussions were based upon 

metaphysics, and the nature of the moral act. Metaphysical 
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questions are inquiry, and Mason (1989) says a metaphysical 

system is absolute only so long as it serves a working 

hypothesis. That seems a contradiction, since Foss says 

philosophy is not absolute. When it becomes unsatisfactory, 

imperfect and useless for the purpose, it has to be replaced 

(Foss, 1946, p. 75), or perhaps adjusted. It is an expression 

of the eternal and infinite inquiry, and of eternal problems 

(p. 76). It attempts to transform the infinite into the ideal 

of perfection and finality through identity, analogy and 

symbolism. Identity prevails in ancient thought, and analogy 

in scholasticism. Symbolism is a characteristic of modern 

times. Scholasticism bridged the distance between heaven and 

earth by analogy (p. 76). 

Montaigne is interested in the sphere of earth, and 

particularly that part of earth, which is France. He and his 

contemporaries take it for granted that right reason is the 

rule of morality, as it was the idea of the Greeks to live in 

accordance with right reason. It explains the Essais. and his 

concern with the faculty of judgment. Right reason is not 

for him an anti-religious, naturalistic rationalism. "All 

beings exist and do, or should, operate according to the law 

of reason" (p. 22). St. Thomas regards the reasoning 

intellect as the formal principle of the moral quality of an 

act, since reason is the rule and measure of human acts. The 

human will is the dynamic faculty which produces the moral act 
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(p. 2 2 ) .  Truth is contained in the reasoning intellect, and 

may impel the will to action. Montaigne notes that it is 

difficult to draw men of his time to truth. He reminds them 

of truths which they may have forgotten, but which as first 

principles on the one hand, and law on the other hand, whether 

ecclesiastical or civil, still existed. He says 

Je ne corrige pas parce qu'ils n'ont pas le 

courage de souffrir etre corriges, juges et 

connus (III, viii, II, p. 358). 

It is a time when "mechamment faire" is common (III, ix, II, 

p. 382). People contribute to the corruption of the century 

by betrayal, injustice, irreligion, tyranny, avarice, and 

cruelty from the powerful; the weak contribute by stupidity, 

vanity, and laziness. In the midst of the cprands maux. there 

was neither law, nor justice, nor magistrate who carried out 

his office, nor at this time (ibid.) 

The problem of philosophy is the many. There are 

multiple truths, and there must be a multiplicity of measures 

to explain them, since "the many as such is unintelligible, a 

huge disorder, a profound irrationality (Regis, 1946, p. 39). 

Viv6s says, however, that nothing "more pleasant 

than the intellectual savoring of innumerable things" can be 

imagined (Vives, 1968, p. 109). Montaigne says his writing is 

so much knowledge given, the result of long acquaintance and 

familiarity, which allows another to see in three days in what 
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he has recorded, more surely and more exactly, more than they 

would be able to learn by themselves in a bookstore or 

library, and to learn his secrets of knowledge and thoughts 

(ibid., p. 422) During the Renaissance there was a 

proliferation of indices and exegeses, produced by extracts 

from texts, and some snytheses of remarks (Tournon, 1983, p. 

151). Montaigne warns of accepting everything one may hear in 

a dispute or in a conversation, since he says many are 

conceited because of the knowledge of another, and sometimes 

make remarks whose import they do not understand. He says 

that universal judgments say nothing (III, viii, II, pp. 372-

373). Sometimes Erasmus' commentaries explored all the 

possibilities of a subject, as Montaigne does in his Essai "De 

I'amitie" (I, xxviii, p. 197). It was a procedure in law 

cases, since all aspects of the law had to be examined. 
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IV. RHETORIC AND PHILOSOPHY 

Montaigne wrote in the tradition of "ordinary 

language philosophy" or "conceptual analysis," which addresses 

particular issues, but not an entire line of argument. As 

Aristotle, he began with what his predecessors had to say. 

Aristotle believed his contribution to be very important 

(Mclnerny, 1981, p. 4) Montaigne tends to deprecate his 

presentation in many cases. 

Philosophical Rhetoric by Jeff Mason (1989) enables 

a modern reader to understand more clearly Montaigne's 

rhetorical procedures, as distinguished from philosophy and 

legal pleadings, and to seek his opinions, which are presented 

for the most part in an indirect manner. He presents major 

thinkers or examples in a field, their theories or theses, as 

well as his ovn. The missing term or terms are events, basic 

common assumptions, such as the ideal of living according to 

right reason« and as usual in rhetorical discourse, what 

someone has said, and whether it makes sense. 

Philosophers contributing to a continuing debate may 

not need to convince others following the same path that it is 

the path to follow. In Montaigne's time as now, consensus 

about many matters was lacking, and Montaigne's discussion of 

the philsophers in the Apoloaie de Raymond Sebond notes the 

lack of consensus sunong ancient philosophers and schools. It 

was a question of the relation of humanistic philosophy and 
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learning to Christianity (in the Middle Ages it had been a 

question of the relation of philosophy to theology), and at 

present it is a question of a particular philosophy for every 

discipline. 

Mason notes that it is a commonplace of ancient 

rhetoric that persuasive techniques are needed in uncertain 

situations. The situations are those of the court and the 

assembly, of judicial and deliberative rhetoric. Manuals of 

rhetoric set forth successful procedures. In Hellenistic 

times manuals of rhetoric were divided into five parts. What 

to say was called inventio; the arrangement of the material 

was dispositio; the finding of appropriate verbal formulations 

was elocutio; memorizing the speech, memoria; and the 

delivery, pronunciatio." 

Dialectic was the macro-structure of oratorical 

presentations, and rhetoric was the micro-structure. There 

were many treatises of rhetoric in France during the sixteenth 

century, both in Latin and in French, from antiquity and 

modern. There were Greek and Greco-Latin editions. The 

principal texts for reference were Quintilian and Cicero. 

Quintilian's Qs institutione oratoria was published at least 

eighteen times between 1519 and 1580. Latin rhetorics were 

usually summaries of the ancients, and resembled compendia 

(Gordon, 1970, p. 11 ff.) Some were limited to a single 

aspect, such as amplification or figures. Le Grant et vray 
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art de plaire of Pierre Fabri (Rouen, 1532), was the first 

French rhetoric of the art of prose. It's success was 

curtailed by the triumph of Ronsard's School (pp. 15-16). 

Ramus retained only the domains of elocution and 

pronunciation, and relegated invention to dialectic rather 

than to rhetoric. 

Henri III possessed an immense culture (Cameron, 

1970, p. 400, n. 14), and had a passionate interest in 

rhetoric. There were works of rhetoric addressed to the King. 

Jacques Amyot developed a Proiet de 1'eloquence royale between 

1574 and 1589, which dealt with the parts of rhetoric which 

could serve the needs of a king. It dealt with style, and he 

paid particular attention to subjects which a sovereign would 

need to speak about, such as arms, the duties of a king and 

the affairs of the kingdom. Amyot attached great importance 

to la, parole. and maintained that the King would thereby 

establish,maintain and increase his kingdom, more than by any 

other means. The significance of ia parole is recognized by 

Monluc, who always harangued his troops before battle, and 

addressed Parliament upon occasion. At the time there were as 

well prisoners of la. parole, those Protestants persecuted for 

preaching Scripture. 

Forget's rhetoric for Henri III, in addition to 

technical matters, insisted upon the necessity of a profound 

knowledge of philosophy, history and geography. Arguments 
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could be taken from the Topics of Cicero and the Seventh Book 

of Quintilien. His examples were from Gamier, who wrote 

religious tragedies (pp. 16-18). 

Cardinal du Perron wrote a preface to rhetoric, 

touching upon its usefulness, difficulty, the necessity of a 

vast culture, and defended it against those who claimed that 

natural talent is sufficient for the orator. Guillaume du 

Vair (1590), who wished to improve French rhetoric, included 

a critique of the orators of his time, and added morality and 

dialectic to the requirements of a long formation and 

extensive culture. He furnished examples rather than 

precepts, and translated three discourses modeled on 

antiquity. There were treatises about the poetic art as well. 

Of Etienne Dolet's planned treatise of rhetoric, addressed au 

peuDle fran^oys. only a part concerning punctuation and 

accents has been found. It may be a commentary about Ramus' 

school. 

Etienne Pasquier was interested in historical 

questions concerning the history of the French language, and 

the history of France. He criticized Montaigne's French, 

which Montaigne refused to change. Pasquier noted that the 

chapter headings of the Essais seldom seemed to coincide with 

the contents, felt that Montaigne spoke too much about himself 

and his family, and did not understand the meaning of 

diversion. (Pasquier, 1972, p. 38 ff.), in Latin, to turn away. 
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Diversion may be a play on the idea of the court fool, which 

Montaigne mentioned in one Essai. Folie and its variants 

occur some one hundred times in the Essais (Leake, 1981). 

Rhetoric was accorded the same status as philosophy 

at the University of Paris. Theoretical studies were 

accompanied by readings of Ovid's Pastes and Metamorphoses. 

Virgil, Titus-Livius, Lucan, Persius, and passages of Juvenal 

and of Horace, which were not against good morals.^® The 

Jesuits included the Rhetoric and Poetics of Aristotle, and 

classical and Christian authors. One of the steps was to 

compare an essai with other authors who had used the same 

ideas or the same expression. Ideas were verified by 

referring to the opinions of the wise. History, fables and 

all the erudite sciences were called upon to explain the text. 

Montaigne wrote as Cicero's man of rectitude 

described as outstanding in intelligence, enthusiastic in 

seeking truth, and refined in art and judgment (Boyle, 1983, 

p. 16 ff.) Montaigne is less ambitious than Cicero, and does 

not seek the origins of things nor secrets of the universe. 

Montaigne sets forth what he knows and tries to know himself, 

but does not feel he can attain communion with the Divine 

Mind. He investigates what is known to enable him to discover 

virtue, the objects of nature and human duties, so he may 

choose a rule for the conduct of life. The proper end is 

moral conduct. 
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As Cicero, he believed the pursuit of the truth of 

human nature to be both natural and morally right. He insists 

upon experience, since one should not treat the unknown as 

known, nor spend too much time in the study of matters which 

are obscure, difficult and useless. Practical learning 

oriented to civic affairs was more important than speculation, 

and the Renaissance adopted this attitude from classical 

antiquity, as opposed to scholasticism, for which the ultimate 

object of knowledge was contemplation of the divine. Duties 

to human society were given preference. In speaking of 

invention, Cicero sought not only what is morally right, but 

what is advantageous. That which is morally upright is 

honestum. The dutiful man was to take the civic good as the 

rule, and to use diplomacy to settle a controversy for the 

sake of expediency. 

For Cicero discussions were to draw out and to give 

shape to a result which may be true, or may be the nearest 

approximation to the truth. He did not bind himself to follow 

the laws of any school, but sought the most probable solution 

to every problem. He explained that the Academy did not 

conclude, but approved arguments which seemed nearest to the 

truth, and compared them. It left the judgment of the 

inquirer free. 

Skepticism seems to repudiate Scholastic dogmatism, 

except that the matter with which Scholasticism ordinarily 
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dealt, is theology and morality. Skepticism was a series of 

epistemological critiques of philosophical dogmatism. The 

rrot of the word skeptic means to observe carefully, to 

examine, to consider. It does not mean to doubt. it 

developed in opposition to Stoic assertion. k Stoic was a 

dogmatist. Skepticism at first considered truth unattainable. 

They were characterized as Protean. It was a philosophical 

exercise of questioning the nature of reality. Later a 

criterion of truth was established, based upon the calculation 

of possibility, or probability. The range of experience most 

manifest and able to be tested was considered an appropriate 

location for the criterion of truth. It coincided with 

verisimilitude, or the probable. No beliefs were considered 

absolutely certain, but many were considered justifiable. 

Qualified assertion was allowable, but only when supported by 

the most credible evidence. 

Erasmus had engaged in a Ciceronian debate with 

Luther (p. 39). He emulated rather than imitated Cicero. 

Cicero had studied the law of the Roman republic, then 

accommodated it to current affairs. It was an ideal of the 

orator-historian (p. 41). 

Cicero had progressed from the affairs of state to the leisure 

of letters. From his Tusculan villa he had written, "The wise 

man is never out of office" (p. 41). He had said 

As history, which bears witness to the passing 
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of the ages, sheds light upon reality, gives 

light to recollection and guidance to human 

existence, and brings tidings of ancient days, 

whose voice, but the orator's, can entrust her 

to immortality? (p. 41) 

Montaigne was entrusting history to immortality, and 

deliberating for a consensus about disputed questions, to 

honor the tradition in the face of its rejection. It was 

deliberative rhetoric, in which tradition served as a norm, 

but was set forth for discussion as well. Cicero had played 

an interlocutor, and written dialogue for his adversary, and 

that is what Montaigne does in regard to his discussions of La 

Boetie's works, and the implications of works by Hotman 

concerning Roman Law, Feudal institutions in France, and 

Francoaallia. It is not clear whose opinion is being set 

forth in regard to La Boetie's Memoire without having read it. 

It is like the twin horsehead motif of the Etruscans, and 

suggests some obscurity. It was undiscovered for several 

centuries, and not published until 1917. La Boetie is a 

disputant, not an adversary. 

The distance from medieval methods of thought and 

practice, as well as the nature of Montaigne's reasoning, may 

be determined by considering Mclnemy's discussion of Saint 

Thomas Aquinas modes of discourse (1981). At the time of 

Saint Thomas the work of the philosopher was intellectual and 
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moral. All the disciplines and arts were considered necessary 

for the well being of wisdom, and were teleological, that is, 

ordered to knowledge man could attain of the divine. The 

expression of that knowledge was contemplation (Mclnerny, 

1981, p. 7). 

Saint Thomas said poetry, which deals with 

universals is more philosophical and serious than history, 

which deals with particulars. It is a contrast between type 

and individual. A myth is composed of wonders, which the 

philosopher replaces with an account. To say of Plato's forms 

that they are patterns in which things share is to use empty 

words and poetical metaphors. It is based upon his premise 

that words of Scripture, since spoken by God, are based upon 

reality (Flanders, 1929, p. 499). 

Theological poets speak mythically, and philosophers 

speak apodictically, that is in syllogisms. The language of 

poets is metaphorical. In Aristotle's Poetics mythos is 

translated as plot. The plot is the logic of the events 

depicted on the tragic stage. It is a logos or the 

intelligible structure of the events. Aristotle viewed 

theological poets as precursors of philosophy. The tragedy 

cannot be equated with what is said, since it is an enactment, 

an imitation or praxis (p. lo). 

The tragedy includes speeches employing metaphor. 

It is the difference between narrative poetry and dramatic 
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imitation. Mimesis is a dramatic imitation and the telling of 

a tale. Myths involve a doing as well as a saying. They may 

be first steps toward a scientific explanation, as 

deliberative allegories which must be interpreted in order to 

arrive at their literal truth. They may have their own truth 

which may not be reduced to that of science (p. 12). 

Aristotle considered philosophy to be a replacement of myth 

and that myths may encode literal truths. (He believed 

history to be cyclic.) 

Apodictic discourse is the demonstrative syllogism. 

Discourse may be apodictic, dialectical or probable, or 

rhetorical, that is persuasive. A syllogism may be invalid 

when one of its terms is used metaphorically. Dialectical and 

rhetorical discourse are considered to be less than apodictic 

(p. 14). Sophistic and poetic discourse, which are 

metaphorical, are not even on the scale of discourse. The 

Sophists were reproached for their lack of concern with the 

truth. It was originally the name for philosophers, but 

Plutarch showed they had degenerated and become charlatans and 

impostors. It was commented about by Alciat in relation to 

lawyers who may use specious arguments. Wishing to win should 

not do away with concern for the truth. Alciat claimed that 

lawyers had reduced their science to verbal quarrels. It was 

accepted that lawyers had a right to sustain a just cause with 

false reasons (Tournon, 1983, p. 156). 
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Philosophy was considered rational discourse, on 

whose edge was primitive ritual and myth (p. 18). Over the 

centuries philosophy has made use of poetry, aphorisms, 

lecture notes, commentaries, citations, themes, autobiography, 

treatises, essays, prayers, fragments, pensees. disputed 

questions, summae. compendia and Biblical exegesis. Aristotle 

touches on the idea of episteme, but does not expand upon it 

(p. 14) According to Foucault, though episteme refers to 

broad constellations or patterns of thought, this organization 

of human knowledge is not considered coextensive with 

discourses, since it includes non-discursive elements. It is 

a discursive apparatus, and Foucault is concerned with the 

relationship between ideas and practice, as is Montaigne. For 

Foucault discourses generate truth claims, and give rise to 

regimes of truth (without asserting truth it would seem) 

(Hunt, 1994, p. 11). Montaigne sought truth per se, while 

Foucault seeks to identify techniques of truth and power. He 

interrogates the conditions of possibility of specific 

historical truths. He is interested in domination and how 

domination is produced (pp. 19-20). Discipline, to control 

and to train people to produce docile bodies is the 

distinctive form of modem power. Montaigne sought virtue, 

and a happy and prosperous life. The emphasis is on rational 

thought rather than on technological control through methods 

of surveillance. 
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It is far from Aristotle himself, who divided 

philosophy into theoretical and practical. The first was 

natural philosophy, mathematics and theology, and the latter 

was ethics, economics and poetics. In the Metaphysics. he 

sometimes added the category of productive. Hugh of St. 

Victor considered that logic taught the mode of all sciences, 

with the exception of physics, which requires experiments. 

Poetry was an aspect of grammar (Mclnerny, 1981, p. 64). 

Ramus considered logic inadequate for the sciences and with 

little profit for the conduct of life (Waddington, 1855, p. 

23.) It is a question of different orders of being or of 

existence, the diversity of which Montaigne suggests by his 

examples. 

If there are different rational acts to be directed, 

logic is subdivided. Defining is for simple apprehension. 

Composition and division require the logic of propositions. 

Discourse is the final act directed by logic. Art is said to 

imitate nature, since artful or rational acts mimic natural 

activities in so far as is possible. There are three types of 

natural activities: those in which nature acts with necessity 

and cannot fail; those achieved by nature for the most part; 

those in which nature fails. Discourse which is not necessary 

or apodictic (the syllogism) has only more or less certitude. 

In the process of reasoning, poetic argumentation is at the 

lower end of the hierarchy (p. 25 ff.). 
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Aristotle in his Topics developed dialectical or 

probable argument, which is productive of opinion. Rhetorical 

argiunent produces suspicio. that is surmise (Rhetoric^. The 

movement from dialectical to rhetorical discourse is 

descending. Saint Thomas implied that rhetorical persuasion 

does not address pure intellect, but appeals to the emotions 

as well. Montaigne clearly is using rhetorical discourse, 

since he appeals to all aspects of the person. 

The apodictic or demonstrative syllogism leads to 

the conclusion that one thing is true and another false. In 

dialectic and rhetorical discourse, the exclusion of the 

contradictory of what one holds to be true is only imperfectly 

present. Montaigne indicated that his thought inclined to one 

side of the contradiction in disputes, as a judge would choose 

when opinions of commentators for one side or the other were 

numerically equal. 

In his first Essai. after examples of mercy shown by 

conquerors, he says 

L'un et 1'autre de ces deux moyens m'emporteroit 

aysement. Car J'ay une merveilleuse laschete 

vers la misericorde et la mansuetude. Tant y a 

qu'^ mon advis je serois pour me rendre plus 

naturellement a la compassion, qu'a I'estimation. . 

.(I, i, p. 4). 

He notes that the Stoics wish to help the afflicted, but not 
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to have compassion on them. His opinion is that even if 

compassion is said to be proper of feeble souls, one should 

revere a holy image of strength. 

The opinion is given in the middle of the Essai. 

after examples of mercy. He then recounts examples of 

vengence. He then notes that man is 

un subject merveilleusement vain, divers et 

ondoyant. . . II est malaise d'y fonder jugement 

constant et uniforme (I, i, pp. 7-8). 

Alexander was merciless to some of his captives, and to the 

city of Thebes. Montaigne speculates as to whether he felt 

bravery was so common that he did not admire it, or whether he 

thought it so much his own quality, that to see it in another 

caused a jealous passion, one that Vives called a passion of 

the soul. The dislocation of Montaigne's opinion in the 

Essai. in the second case he places his speculations before 

the description of the carnage and enslavement of Thebes, 

which is a conversational rather than a judicial procedure, as 

is his questioning of the reason for Alexander's behavior. 

Montaigne deals with many matters, and the impression of 

skepticism may result from his view of a particular matter, 

which in another context would be contradictory. 

In the case of Scriptxare, since man learns about 

intelligible things through the senses, metaphors are used, 

because God provides for all things befitting their nature 
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(Summa, la, q.l, a 0., p. 34). Metaphors are necessary or 

useful for Scripture, whereas the poet uses metaphors because 

such a representation is delightful. He recommends the 

virtuous by means of a fitting representation (Mclnerny, 1981, 

p. 31). Saint Thomas strove for beauty in his writing (p. 

70). Poetic knowledge deals with things which cannot be 

grasped by the intellect because of their defect of truth, 

thus similitude is necessary. Theology deals with things 

beyond reason. The symbolic mode is common to theology and to 

poetry, because neither is proportional to reason. God 

exceeds our capacity to understand. In poetry the subject 

matter lacks truth, determination, necessity or fixity. To 

speak metaphorically is to speak about something in terms of 

something else. Perfections exist in God in a most eminent 

manner, but our intellect grasps them in their creaturely mode 

(p. 40). 

Man learns about intelligible things through the 

senses. Scripture uses metaphors from necessity or utility, 

whereas the poet uses metaphors since such a representation is 

delightful. He recommends the virtuous by means of a fitting 

representation (p. 31). 

Our discourse reflects the way in which we know 

divine and spiritual things. God is always denominated from 

creatures, and spoken about with reference to them. It may be 

the reason for which so many reverse the terms." It is the 
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process of incarnating God in an image (Nichols, 1980), as 

Montaigne represents human conduct, which is real, by examples 

from history. 

Something said analogously of many, is found 

according to its proper notion in only one, from which the 

others are denominated. The metaphorical extension of a term 

is based upon something which is associated with the things 

about which the term is properly predicated. What we say is 

part of a vast network, and what is said does not express how 

it is to be understood. The words are juxtaposed and in 

sequence. The effect of the prose does not depend upon the 

meaning of the word alone (Mclnerny, 1981, p. 58). 

The language of the philosopher is meant to explain, 

to argue and to make clear the way things are, not to create 

an image. It may be a succession of apodictic utterances, 

that is demonstrative syllogisms, and the assigning of values 

to variables in a system. Rigor depends upon the subject 

matter. Philosophy is not always pursuing rigorous truth. 

Practical philosophy is loose because of the contingency and 

variability of its subject matter. There is no one measure of 

an appropriate style for philosophical discourse. Modern 

philosophy has sought a single method to solve all 

philosophical problems, but the metaphors and systems are 

always changing. 

Metaphysics and morals, neither of which is notable 
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for the apodictic mode, are an essential part of philosophy. 

They are related to art, and expressed metaphorically, which 

is an activity of the practical intellect. It is an 

illustration of the conception of philosophy as a way of life, 

of becoming someone, not just a disembodied thinker (p. 70). 

The panorama of human rational activity presented by 

Aristotle seems an episteme. Man is ontologically isolated, 

but immersed in the world, he overcomes that isolation through 

perception, survival, food, etc. (p. 46). Aristotle moves 

from outer to inner sense, from experience to art (p. 49). 

Thibaudet says that the movement from exterior to interior as 

the principal characteristic of Montaigne's metaphors. The 

emphasis is on art, or the practical, which is accorded 

chronological and thus linguistic primacy. Theoria requires 

leisure. Montaigne's presentation of his life as leisure, 

implies he is dealing with Theoria. 

Montaigne amassed considerations on behalf of a 

truth, by revealing an order in the world, and a disorder, a 

sense of the way things were. It may deal with the order of 

all things, as in the Apolocry of Raymond Sebond. or of 

something in the light of the whole, such as the ancienne 

coustume of France in relation to the King, to the Kingdom, to 

the Church, to the laws, and to individuals. 

Though Montaigne used all the figures of rhetoric to 

present the situation of France (Gordon, 1970), there is 



135 

always some dislocation. He presents a sketch of examples, 

but describes sensations only in regard to himself. The 

historical examples are a kind of mundus inversus. He is 

saying that the conduct of life in France at the time is not 

as it should be. 

There was a decided taste for the repetition of 

words and of sentences during the sixteenth century, which is 

related to the tradition of oral culture. Montaigne practices 

repetition on a hyperbolic scale. The examples of the many 

descriptions of customs which occur are repetitions. The Essai 

"Des Cannibales" (I, xxxi, p. 230) follows Montaigne's 

description of Montezuma's custom of sacrificing fifty 

thousand men per year to his gods. The descriptions of 

customs are a figure of interpretatio. expressing the same 

idea several times in different terms. It is a procedure of 

amplification, meant to move the auditors in grave matters 

worthy of indignation or commiseration. 

Frequentatio is a piling up of details, and a way of 

developing thought with new details or explanations. It 

occurs in passages which express indignation, blame, 

accusation or praise. It is used to amplify important ideas, 

or to give them preponderance, as in legal pleadings. The 

accounts of ancient customs, and those of lands newly explored 

are a device of displacement. They mirror some events in 

France by analogy. 
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Distributio develops a general idea systematically, 

enumerating the different elements which constitute it. The 

Essai De l^amitie enumerates the various types and nuances of 

friendship, with particular reference to his friend La Boetie. 

It includes correction as a reprise of what has just been 

said, in order to substitute a more correct expression. In 

some legal pleadings, every sense of a term in one language 

and in another would be considered. 

The sentences, which express a universal truth in a 

few words, and generally contain a moral teaching, set forth 

brilliantly, should be neither too numerous nor too 

artificial, according to Latin rhetoric. Tragedy and comedy 

are an exception. Montaigne used sentences, both classical 

and his own, proverbs, which are commonplaces, and quotations 

from the classics to such an extent that the Essais become 

almost a theatre dans im fauteuil. 

The proverbs evidence the legal theory that the judge should 

not depart from the commonly received opinion about the 

application of a law. 

The evocation of La Boetie is a variety of 

prosopopea. which is to have absent persons speak. As a 

figure of rhetoric, it is meant to give variety and movement 

to the discourse, and is a means of amplifying thought, and of 

creating an effect of pathos. The words must be in conformity 

with the personage who is speaking. It means a mask as well. 
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La Boetie is a pretext for Montaigne's own discussions with 

the works of Hotman, Beza and Mornay, and their consequences. 

Dialoaisme is a pretended conversation of several persons 

with each other (p. 78), and the many quotations in the Essais 

make them seem like dialogues. 

Having inanimate objects and abstractions speak is 

a development of Ramus' school. In Ronsard's Hymne du roy 

Henry II Germany as a captive beseeches the King to liberate 

her, implying that the King of France is being petitioned to 

free France from her troubles. The Continuation du discours 

des misferes de ce temps. ends with a prosopopea of France, in 

which the country appears feeble and downcast. France 

complains of her lot, and of the enemies which are attacking 

it from Geneva. The country has not lost hope, and declares 

its confidence in the support of the Queen Mother and of the 

King. It expresses the profound sentiments of the poet, and 

announces victory (pp. 178-179). Specters and rivers speak as 

well. The god of the Charente speaks to those who are 

rebelling in Guyenne. 

Hypotypose is a lively description of events and of 

things. Quintilian felt the description should be so striking 

that the auditor would believe he was seeing it rather than 

hearing it. One is able to imagine Montaigne's descriptions 

in his first Essai. "Par divers moyens on arrive a pareille 

fin (I, i, p. 3). Many would have taUcen part in sieges of 
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towns, or been in besieged towns. The conduct of the 

commander of the troops would have had a great effect upon 

them. 

Prosoaraphia is for real men who speak, not for 

fictitious characters. Praomatoaraphia is a description of 

events; topoaraohia. a description of places, and topothesia. 

a description of an imaginary place. Montaigne uses the 

figures of hypotypose, prosographia, pragmatographia and 

topograpia. He does not deal with the imaginary, except when 

commenting upon effects of the imagination, which he examines 

in relation to reason. He avoids chronoaraphia. a description 

of the time of day, as well as references to time in general, 

except in cases of a major change, such as that of the 

calendar. 

The coustume of France as opposed to the conduct of 

the parties in the civil war, is oxymoronic in character, 

though not always a complete opposite. Comparisons in 

Montaigne are often implicit. His description of his meeting 

with the Indians in Rouen contains similitude, a conventional 

image of a king, an amplification of the differences between 

their king and the King of France, and creates a discordant, 

rather than a poetic atmosphere. 

Tropes have more credit in modern times. Quintilian 

defined the trope as a change by which a meaning different 

from the habitual meaning is given to a word or a sentence. 
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It means a mutation, and is employed from necessity or to 

embellish a sentence. The Essais are themselves a trope, 

since an essai was associated with scholastic or judicial 

endeavor, rather than with literature. The Essais are like, 

and unlike, school essais or judicial deliberations. Since 

Montaigne is the subject of his works, the Essais are a 

metonymy of Montaigne. The metonymy depends upon a real 

relationship of cause and effect, not upon a resemblance, as 

does the metaphor. 

The synedoche names a part for the whole, or the 

whole for a part, as Montaigne designates the ancienne 

coustume to indicate the entire civil and religious tradition 

of France, as well as customs and public law. Chalosse 

represents an orderly kingdom, as Machiavelli found France to 

be, which became disorderly due to outside intervention, which 

occurred first in the realm of ideas. 

Montaigne's uses of figures of rhetoric are 

hyperbolic, because of enumeration, rather than because of 

exaggeration. The customs he describes are from histories and 

accounts of explorations. The enumerations help to make 

believable that which is almost unbelievable. Hyperbole was 

often used in poems of praise. Montaigne uses it ironically, 

in paraphrasing the troubles of the civil wars by endless 

examples of strange customs, which would seem hyperbolic 

because of their strangeness. 
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Rhetoric was originally tied to the existence of an 

oral culture, which relied heavily upon verbal memory to 

collect and pass down knowledge. It should be noted that 

Montaigne disparages his memory. Saint Thomas Aquinas quoted 

from memory, but Rand says that it was as a gentleman would 

quote, not always exactly (Rand, 1946, p. 6)." Rhetoric 

became a study after the invention of writing. The res and 

the verba. the matter and the style became important in Latin. 

It was then as now, necessary to develop argxments, recognize 

kinds of appeals to an audience, notice fallacies, and arrange 

the material in the most effective way. Style is also 

necessary for effective speaking. The questions of invention 

(ingenium) and topic (togos) or place of argument, and that of 

the language of tropes, particularly metaphors, are very 

important. Foss says that ingenuity or ingenium, a 

combination of appropriateness or timliness cannot be taught. 

Montaigne's text is eminently rhetorical in the oral 

tradition. The narrative voice is also an interpretive voice. 

He invites the participation of the listener or reader (many 

texts at that time were read aloud, and poetry was sung), by 

the use of nous and nostre five thousand times (Leake, 1981, 

p. 846 ff), which implies common opinion. There are as many 

uses of je (p. 636 ff), which attentuates assertions and 

places them in the realm of private opinion. The impersonal 

on is used around eighteen hundred times (p. 877 ff.) 
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nous tenons en nostre siecle que. . . (I, 2). 

Nous opinons du reste, c'est icy la certaine science 

qui (I, 14). 

Nous nous excusons faussement (ibid.) 

Je voy qu'on s'honore de pareilles choses (III, 8). 

Qui pourroit trouver moien qu'on peut juger par 

justice (III, 8). 

At the same time the text is dialogic due to its 

many quotations and proverbs, which convey the impression that 

Montaigne is speaking with others. Montaigne's text may be 

judged according to criteria of aesthetics for oral art. John 

Miles Foley ( O'Keefe, Speculum 1984, pp. 468-470) maintains 

that "the crucial difference between oral and literate art is 

oral art's extratextual dimension," which liberates rather 

than imprisons, and is centrifugal rather than centripetal, 

connotative rather than cliched. "The 'traditional 

referentiality' of oral traditional art means that each 

instance of an oral work calls on the entire tradition for its 

meaning." It is a preexisting tradition external to the work, 

and meaning is metonymic. The metonomy functions at the 

macro- and micro-levels of the text(p. 469). It is perhaps 

why one often feels that one is reading Montaigne's Essais in 

slow motion. 

The cooperation of the audience for rhetorical 

effects, is what Foley calls reception theory, in which the 
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audience interprets the "texts," or "intertexts" in accordance 

with the rules of the tradition they share. Montaigne says 

his text is partially for himself, partially for his hearers. 

The audience fills in the textual indeterminacy of 

the work by reference to the larger tradition. In Montaigne's 

case, the larger tradition of the work or works, is envisaged 

in the context of fundamental assumptions about liberty, 

involving choice, and law as having an infallible character, 

and climate of problems, conflicts and doubts, both religious 

and legal. Foley argues that traditional phraseology and 

narrative structures are actually cognitive categories which 

join poet and audience in co-creating the work (ibid.) 

In the oral tradition, there is variation of texts 

of the same story. It seems a characteristic of Montaigne's 

circularity, which repeats the same idea in a different manner 

in various parts of the Essais. Doane and Pasternack (Volk-

Birke, 1989, pp. 458-460), Point out that there is no correct 

original in the case of oral texts of the Middle Ages, and 

that each variation is "correct," since versions were not 

always copies, but re-creations by the scribes "comparable to 

the different oral versions of a story in performance" (p. 

460). 

Of his topics, not restricted to specialized 

knowledge, thus rhetorical in nature, " Montaigne says 

Les noms de mes chapitres n'en embrassent pas 



143 

toujours la matiere: souvent ils la denotent 

seulement par quelque marque,. . . (II, p. 438). 

Like Plutarch, who forgot his theme, one might say that 

le propos de son argument ne se trouve que par 

incident, tout estouffe en matiere etrangere 

(II, p. 438). 

It could refer as well to seemingly extraneous matters 

discussed as a part of a legal pleading. 

Though the Essais appear to be biographical and 

deductive, as does Plato whose Dialogues Montaigne esteems 

assez trainans. . . et estouffans par trop de 

matiere (II, x, I, p. 455). 

They discuss topics or topoi in the tradition of philosophical 

or legal questions. His discussions do not conclude, as tell 

maintains that the Essais are not meant to reach a conclusion 

(Telle, 1968, pp. 225-249). They are not intended to seek a 

philosophical truth, but to reveal truth in terms of a long 

tradition upon which liberty, choice and law were 

traditionally based.He says he sought to become better, 

not wiser or more eloquent (II, x, I, p. 455). It is a quest 

for the sense and purpose of life, a fundamental orientation 

to a goal (Mclnemy, 1981, p. 6). 

Je veux des discoxirs qui donnent la premiere charge 

deins le plus fort du doubte; Ciceron est bon pour 

I'escole, le barreau et le sermon. . .11 est besoin 
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de parler ainsi aux juges qu'on veut gagner a tort 

ou a droit, aux enfans et au vulgaire a qui il faut 

tout dire, voir ce qui portera (ibid.) 

implying that what he says is rhetorical rather than 

imperative in nature. 

He declared his interest is in man in general, who 

in histories 

paraist plus vif et plus entier qu'en nul autre 

lieu, la diversite et verite de ses conditions 

internes en gros et en detail, la variete des 

moyens de son assemblage et des accidents qui le 

menacent (ibid., p. 457). 

He notes that those who write lives are apt to give counsels 

rather than to discuss events, what is interior, rather than 

what comes from outside (ibid.) He says he is giving an 

account of his life according to his fantaisies (thoughts), 

not according to his actions (III, ix, II, p. 381). They are 

ordinary thoughts, since he does not like inculcating even 

useful things, and does not wish to follow the example of 

Seneca and his Stoic school, repeating at length general 

principles and presuppositions, and always repeating arguments 

and common reasons (ibid, p. 400). 

He discusses the different manners in which history 

may be written, and believes the most competent are those in 

charge of, or who have participated in wars, negotiations. 
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etc. When Montaigne speaks of himself, it is about the lesson 

he has drawn for himself from the event. It is not his 

doctrine, it is his study, his own lesson. He also believes 

he should communicate it, since what serves him may also serve 

another. It recalls Saint Paul, who preached for others. 

Si je fay le fol," c'est a mes despens et sans 

1'interest de personne (II, vi, I, p. 414). 

Montaigne is not above flattery to obtain his 

perlocutionary effect of persuasion, that of sharing his 

)cnowledge and experience to enable others as individuals to 

make decisions and choices, something which is an individual 

endeavor. In De la praesumption II, p. 40) he says 

La beaute est une piece de grande recommandation 

au commerce des hommes; c'est le premier moyen de 

conciliation des uns aux autres, et n'est homme si 

barbare et si rechigne qui ne se sente aucunement 

frappe de sa douceur (II, p. 40). 

The ideal of beauty came from the Platonists, for whom the 

greatest beauty was spiritual, and included all levels of 

intellectual endeavor (Silver, 1978, pp. 51-107). It was a 

question of harmony, suggested by the idea that music both 

distinguished noble from base men, the two sorts which for the 

most part occupy the world, and that music could soothe the 

passions. He says 

Les ames communes et populaires ne voyent pas la 
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grace et le poids d'un discours hautain et deslie 

(II, p. 61). 

He implies he is following the Greek idea of the Mouosike. 

which meant the "education of a free man capable of exercising 

balanced judgment in every realm of thought and action" (pp. 

86-87). The celestial music which designated the souls of 

noblemen was above this sphere, a celestial harmony which 

animates the entire universe. 

Mais les belles ames, ce sont les ames universelles, 

ouvertes et prestes a tout, si non instruites, au 

moins instruisables (E, II). 

That this upper realm is implied is stated when he says 

ce qui est a nos pieds, ce que nous avons entre-

mains, ce qui regarde de plus pres 1'usage de la 

vie, c'est chose bien esloignee de mon dogme 

(II, p. 53), 

which statement indicates he is writing about reality, and 

thus discordamment.'" 

His exeunples may be considered as rhetorical means 

of persuasion, or as metaphors to convey a concept. The 

authors he quotes, are authoritative texts, used as a method 

of polemic or disputation of proposing and replying, as in 

councils. The desired result of such assemblies is union and 

peace (Gill, 1964, p. 251). He was not writing a manual of 

behavior, in the sense of rules. The opinion of the 
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seventeenth century may refer to the manner in which he passed 

over many matters lightly, without appearing to insist on any. 

The bizarre cousture of his examples, which are always 

singular, are enumerations in order to persuade, and to convey 

his ideas at every level of social comprehension. It seems 

like Saint Paul, to be all things to all men in order to 

persuade them to his point of view. 

Montaigne discussed philosophical topics either 

directly or indirectly, but he set forth their practical 

applications, or evoked them. Montaigne speaks of 

epistemology, metaphysics, philosophy of language and mind; 

and philosophy of politics, ethics and aesthetics. He opened 

the field of empiricism, which began to gain ascendancy with 

Descartes. His insistence upon experience may have been in 

answer to Ramus' opposition to Aristotle. As today in medical 

ethics, there are questions which demand immediate answers. 

Montaigne said that there are images of life which 

one has neither hope nor desire of following, from those who 

present des vers qalants et de reformation theoloqienne 

quereleuse (p. 251.) Virtue in the affairs of the world is 

mixed and artificial, not straight, clear, constant, nor 

purely innocent. In spite of his comments about 

Scholasticism, he says that he has a vertu scholastique and 

novice. inept and dangerous for the service of public affairs 

(p. 251). As Lucain says 
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Qu'il quitte la Cour, celui qui veut raster sage 

(III, ix, II, 435). 

Scholasticism had been reduced to method by 

followers of Saint Thomas, and to nominalism by Ockham. 

Francisco Sanches in Portugal is an indication of the problems 

of thought perhaps occasioned by acquaintance with ancient 

texts whose object was a happy and prosperous life, or by 

those who contested the geographical observations of the 

ancients (Silva, 1984, p. 723, ff.). The metaphysical 

principle common to Christians, Jews, Arabs and Byzantines was 

that there is an ideal order which reigns in all parts of 

nature, and that man is a microcosm, with his place in this 

organization, which surpasses him. The metaphysical synthesis 

was based on first causes, which Saint Thomas examined in his 

Summa contra gentiles. It dealt with common beliefs and 

structures of reasoning, and was directed to Jews, Arabs and 

Byzantines, who were familiar with those beliefs and 

structures. Ulrich of Strasbourg, a student of Saint Albert 

the Great, also wrote about first causes, but since the 

fourteenth century there had been a humanistic natxiralism 

which tended to study the forces and structures of nature and 

of society by themselves. 

The Ockhamists neglected everything which concerned 

the origin or the end of things, that is, first principles or 

metaphysics, and entelechy, and studied nature in itself and 
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for itself (p. 724). It was the time when Christians were 

entering disputes with the Papacy, and attempts to establish 

a conciliar Church at the Council of Basle. Their politics 

were far from supernatural ends, and placed Christian unity in 

danger (p. 724). 

Technicians gained ascendancy, and the philosophers 

were doctors or occult astrologers. The metaphysical 

conception of the world was exchanged for the interest in 

everything concrete, in the experience of observation of 

nature. Scholasticism was losing itself in abstract 

dialectical subtleties. Aristotle and Plato were studied for 

themselves, rather than as sources of knowledge. Stoicism and 

epicurianism were taught, and the result was skepticism. 

In ancient times the skeptic understood the cure of 

philosophical disorder in analogy with the physician. For 

rashness, he used weighty and strongent arguments. If the 

disease was slight and easily curable, he used persuasion. 

The medical method was evidence, history and inductive 

comparison. He avoided speculation about unobservable 

entities, including the invisible, and researched the causes 

and cures of diseases by experience or observation of 

symptoms. He considered facts noted by contemporaries or 

recorded by predecessors, and inferred from these facts. The 

similarities and differences of known and unknown diseases 

were weighed, in an inductive passage from the likely to the 
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unlikely, and a diagnosis was made (Boyle, pp. 123-124). The 

Renaissance sought another way of thought, but there was no 

philosopher to point it out. It is an aporia Montaigne sought 

to resolve. 

The Renaissance believed it was creating a new 

world, since it regarded man and nature in a different manner. 

They criticized Aristotelian logic and dialectic, the physics 

of Aristotle, and the cosmology of Ptolomaeus. The explorers 

all mentioned that Ptolomaeus was incorrect. There were many 

incoherent and contradictory systems, which caused doubt and 

discouragement in humanism as well as in law. 

Sanches made the same type of enumeration that 

Montaigne made in the Apoloqie. of the Atoms of Democritus, 

the Ideas of Plato, the Numbers of Pythagoras, the Universals, 

the active intellect and the possible of Aristotle. He sought 

truth in natural things, and in transnatural things, such as 

mathematics. He perceived Aristotle's physics as having no 

experience. (Perhaps since Aristotle was concerned with a 

restricted audience, any experiments would have been known, 

and he may not have thought it necessary to repeat or to 

describe them.) 

During the Renaissance the concept of philosophy was 

ambiguous. Philosophy corresponded to science (p 726). There 

was a conflict between metaphysics and experimental science, 

which was founded on the observation of proximate causes of 
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nature. Sanches sought more precise perspectives than the 

scholastic methods. He was, however, trained in the 

scholastic method, and his terminology and the structure of 

his thought is scholastic. For him universal ideas (that is 

the knowledge of the essence of things in the intellect), are 

subjective creations of the imagination. For Aristotle true 

science is that of the universals (perhaps because philosophy 

and science were synonymous). Sanches believed that only 

knowledge of the concrete singular leads to true science. The 

Dialecticians claimed that the principal source of knowledge 

was the syllogism. The syllogism, however, is only the way of 

presenting a reasoning, not the source of knowledge. 

For Sanches the power of the intelligence, the 

judgment, should be oriented towards experience, upon which it 

would depend. He did not believe that the theories of being, 

of causes, of categories or of predicables were useful or even 

valid. For him metaphysics was based upon abstractions, and 

the play of ideas, rather than upon reality. 

Willicun of Ockhan (1280-1347), was a nominalist, a 

terministe. For him the universal concept or mental term 

represented only an object of scientific knowledge. He 

preferred logic and dialectic, and had an obsession for 

logical questions. 

Among the Ockhamists was Gerson, a pupil of Pierre 

d'Ailly (d. 1420), and Gabriel Biel (1425-1495), who taught 
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professors of Luther. Gerson was a Chancellor of the 

University of Paris, a Papal legate in Avignon, and he was one 

of the principal theorists for a conciliar Church at the 

Council of Basel, whose regionalism contributed to the 

separatism of the Reformation. 

Sanches rejected metaphysics and nominalism, and 

finally affirmed that all universal ideas are words (p. 732). 

He said we should begin with the name, since in his opinion 

all definitions are nominal, and so are almost all questions. 

The Ockhamists did not admit the principle of causality, and 

they wished to simplify problems. They saw becoming as a 

succession of moments, without relationship between them, 

without cause. D'Ailly adhered to OcJchamism since he was 

convinced that one could not rationally 

prove the existence of God, one could conclude only to the 

probability of his existence (p. 733). Sanches opened the 

way for Descartes, as a defender of the experimental method, 

as did Ramus, and Montaigne himself. 

In the dismemberments and divisions of France, 

Montaigne says he sees each working to defend his cause, but 

even the best do so with disguise and lying. Matters are such 

that it is 

un corps vermoulu et vereux. . . d'un tel corps 

le membre moins malade s'appelle sain; nos qualites 

n'ont lettre qu'en la comparaison (ibid., p. 437). 
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Things are enmattered. Unconditional science is 

matterless, and Montaigne describes it as attempts to find the 

philosophical stone and to square the circle (I, p. 8). 

Enmattered things, general cases, particulars and exceptions, 

are able to hold only for the most part (Reeve, 1992, Chapter 

I). One argues to first principles (which for Aristotle are 

intuited, or may be considered basic assumptions, whether 

correct or incorrect) in a dialectic manner, that is, 

considering different possibilities, as an inquiry. It is the 

method for a nascent science. Montaigne argues from 

particulars to a first principle for restoring order to 

France, the inductive method. In terms of Aristotle, first 

principles are justified empirically by the world. Montaigne 

explores common beliefs, reputable opinions, observed facts, 

appearances, practical wisdom, examples of actions and 

decisions, in regard to problems and puzzles, and attempts to 

ascertain what would be true for the most part, or possible or 

probable. . 

Mulle forme ne ressemble i un autre entierement, 

et n'en diff^re entierement. . . [il y a] quelque 

similitude, mais tout exemple cloche; la relation 

qui se tire de 1'experience est toujours defaillante 

et imparfaite; les comparaisons sont jointes par 

quelque coin. Tel les lois, qui servent par 

quelque interpretation destournee, contrainte 
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et biaise (III, xiii, II, p. 522). 

The principle of "for the most part" is consistent 

with the presentation of Montaigne, concerned with matter, 

which is constantly changing. It would also apply to the 

practice of the magistrature, since every case at law is 

slightly different. In this dissertation it is a question of 

the manner in which he is arguing to principles concerning 

coustume. police loi and justice, and his reasons for doing 

so. 

The structure of the Essais demonstrates the fact 

that we cannot, at one time, raise to the level of full 

consciousness, everything which any statement means, or every 

bit of truth the statement involves (Ong, 1982, p. 30). He 

may return to his idea in the following Essai. of which it may 

be the subject, or many Essais later in another context. 

Father Ong is of the opinion that the truly profound and 

meaningful principles and conclusions of matters of deep 

philosophical or cultural import are aphoristic or gnomic and 

paradoxical. They are always duplex, that is, they say, at 

least by implication, two things which are related to one 

another by asymmetric opposition (p. 31). It permits 

vicarious rather than experiential learning. Montaigne's 

Essais proceed in a dialectical manner, that is each statement 

is qualified by another statement to move toward fuller truth. 

In Dg I'art de conferer Montaigne says contradictions do not 
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offend him. One should listen to correction. Usually one 

does not consider whether an opposition is correct, but how 

one will rid oneself of it. He welcomes correction. 

Les contradictions done des jugemens ne 

m'offencent, ny m'alterent; elles m'esveillent 

seulement et m'exercent. Nous fuyons a la 

correction, il s'y faudroit presenter et produire, 

notamment quand elle vient par forme de conferance 

[conversation], non de rejance [le<?on de regent 

(professeur)]. A chaque opposition, on ne regarde 

pas si elle est juste, mais a tort ou a droit, 

comment on s'en deffera (III, viii,II, p. 357, 358). 

In the academic tradition it is a polemic structure, 

that of academia from ancient times to the present. It is 

verbal combat, as in an agon, a "struggle, which came to be 

used as a legal term signifying to bring witnesses together 

for the contending sides in a lawsuit. There were two 

witnesses and a judge. It was a setting controlled by rules, 

either explicit or implicit. Though the reason for the 

confrontation is to arrive at truth, human beings struggling 

for some kind of dominance are involved (Ong, 1982, pp. 45-

46). It is not immediately apparent in Montaigne, since he 

presents texts and situations with which his readers would 

have been familiar, but which are not present to them. 

Oral combat, though ceremonial, is for survival. It 
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involves two interior consciousnesses, whose terms are never 

fully stated. Obscure, deep, inarticulate, unconscious human 

struggles are involved (p. 47). Montaigne uses the struggles 

of antiquity as an analogy for the contest taking place during 

the civil wars. The wisdom and cultural structures of the 

ancients were the currency of culture during the sixteenth 

century, including Roman civil law. Though not explitictly 

stated, medieval and contemporary wisdom and culture would 

have been recognized, as well as the discrepancy between the 

terms of the older cultures, and that of the time of the civil 

wars in sixteenth- century France. The literature of the 

pamphleteers, which was a battle of concepts, was highly 

polemical, thus rhetorical." 

He made humanistic culture and legal principles 

available to those who would not have studied letters, which 

would require a knowledge of Latin. It gave the nobles and 

women access to male tribal wisdom purveyed in academia (Ong, 

1982, p. 141). Blaise de Monluc, military commander of 

Guyenne (1562-1570) while Montaigne was a member of 

Parliament, wrote his Commentaires in 1570-1571, as a book of 

military science for future captains. It may have inspired 

Montaigne. He recalls Monluc's regrets about losing his son 

(1566), to whom he had never expressed his affection (II, 

viii, I, p. 442). Monluc wrote 

Je m'ecris a moi'meme et veux instruire ceux qui 
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viendront apres raoi; car n'etre ne que pour soi, 

c'est dire en bon francpais etre ne une bete (Michel, 

1971, p. 130). 

Monluc wrote about military life in the sixteenth 

century, when firearms were beginning to be used. He 

preferred the old weapons, which allowed personal courage to 

be manifested, but realized that firearms are necessary for 

the great battles. A friend and familiar of Henri II, and a 

favorite of Catherine de Medicis even after the death of Henri 

II, he was familiar with the court, its decisions, cliques and 

calumnies. He knew everyone in Guyenne, and had informers 

among the Protestants. He was an advisor of Catherine of 

Medicis. 

Monluc had noted the evolution of society, and the 

triumph of humanism. It was no longer sufficient for young 

men to be brave and vigorous, they had to be cultivated. 

Brantome appreciated his eloquence. Monluc believed that a 

man who had read and retained is more capable of carrying out 

great enterprises than another. He felt he had had enough 

natural talent to have been able to harangue his troops, and 

the Parliament upon occasion. In one case it permitted him to 

win battles, and in the other to have support for his 

soldiers, and sometimes to avoid armed conflict (p. 90). 

Montaigne's effort countered the efforts made by 

Francis Hotman to persuade magistrates to reconsider 
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traditional concepts of law. Since Hotman was a Protestant, 

Montaigne recognized that Hotman's Francoaallia. though it 

discussed the ancienne coustume was an implicit criticism of 

the present state of affairs. Montaigne urged that the entire 

concept of the ancienne coustume be accepted. To do otherwise 

would be to divide the Kingdom. Hotman's ambiguity, was the 

implication that the immediate past and the present rulers of 

France were not following that coustume. which Hotman himself 

was not following. Since Montaigne was a private person, it 

was advisory, but it was also advisory in his capacity as a 

former counsellor of the Parliament of Bordeaux, which would 

have made him a member of every other Parliament of France. 

One of the privileges of members of Parliament was 

to petition the King. He presented his printed Essais to 

Henri III, which could be construed as a plea to the King to 

end the troubles and the division of the Kingdom. He set 

forth his ideas to obtain a perlocutionary effect, an indirect 

effect, which is the object of rhetoric. It is especially the 

purpose of the rhetoric of the forum to persuade, not to seek 

absolute truth. He intended to clarify, if not change views 

and attitudes, but the change was not within his power. His 

readers and hearers had to change themselves. 
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V. SOME INTERTEXTS 

Montaigne's intertexts are principally 

philosophical and historical, or used from that point of view, 

as opposed to intertexts which could be astronomical, 

numerological, mythographical, etc. Villey's summary 

catalogue of Montaigne's books indicates a preponderance of 

Latin authors and of historians of all types, ancient and 

modern (Villey, 1976, p. 273 ff.) There are also books which 

he claimed to have possessed or read, others from which he did 

not quote, and others published at the time, which he may have 

at least feuillete (p. 58). Though Villey does not list them, 

he supposes that Montaigne possessed the appropriate legal 

books for his profession as a Counsellor of Parliament. 

The Ecloaa. already discussed is probably an 

intertext, since it was published by Hotman. The Francoaallia 

(1573), Qg Feudis and the Antitribonian (posthumous) by 

Francis Hotman are discussed elsewhere. They deal with 

coustume. Roman Law, and proposed changes in public law for 

contemporary France. The other two who were termed 

"monarchomachs" were Theodore Beza and Philip Du Plessis 

Mornay. Beza's Qe iure maaistratuum (1574) and Mornay's 

Vindiciae Contra Tyrannos (1579). They advocated changes in 

governmental structure, and opened the question of 

tyrannicide. All were published after the Saint Barthelemy 

(Giesey, 1970, pp. 41-56). 
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Montaigne's involvement in a quasi-professional 

polemic may be better appreciated from a discussion of some 

typical libraries of the time. An examination of the library 

of Gaston Olivier, Archbishop, Chancellor of France, and 

chaplain of Henri II (Le Houx, 1957, p. 107 ff.), reveals 

theological books about the current controversies of the 

Reformation, books of history, of geography, medical 

treatises, and literary works, including medieval manuscripts. 

There seems to have been great care to be fully informed about 

theological matters. Gaston Olivier also possessed eighty 

wall maps, including some of the new world. The Vatican 

Gallery of maps has forty maps from the sixteenth century by 

Ignazzio Dante (Collections, 1995). 

Montaigne, when it is a question of religion, says 

that he relies upon the authority of the Church, and that he 

does not consider himself qualified to discuss theological 

questions, though he does in a general way discuss questions 

related to theological matters from a philosophical point of 

view, in the Apoloaie ̂  Raymond Sebond. It seems that he 

would consider theological questions those having to do with 

dogmatic matters of faith, and ecclesiastical rules regarding 

ritual. 

Montaigne was a jurist, thus a discussion of the 

library of Jean de la Rebertiere, a jurist, is of interest. 

He was bom at Loches in 1540, and tutor of Anne, Duke of 
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Joyeuse, a favorite of Henri III, and then in 1579 in Paris, 

lawyer in Parliament and docteur regent en la faculte de 

decret. He wrote manuals, including Topicon juris civilis. 

and in 1580, a book concerning questions about the Institutes 

of Justinian, a commentary about Roman law (Aquilon, p, 213 

ff.) His library was largely professional, including the 

Corpus juris civilis.the Institutes. the basis of teaching of 

law, nine books of customary law, styles of practice and of 

procedure, and collections of royal ordonnances. The books 

about coutume commented those of Touraine, of Berry, of Anjou, 

and there were as well some compilations of decisions. He 

had no devotional books, but one for the instruction of cure2 

and vicaires. a book about the rule of human life, and a 

translation of Thesaurus orthodoxae fidei. called the Nicetas. 

There were some Latin poets, and he was interested in Greek 

culture and institutions, oracles, and the aphorisms of 

Hippocrates, as well as in history and geography; Tacitus and 

Caesar, Froissard, Du Haillan, and Plutarch, as translated by 

Amyot. Plutarch dominated the common territory of historian 

and philosopher (Aquilon, p. 217). 

La Rebertiere also possessed some books about 

romance, un Lg pourquoy d^amour, the Diane of Montemayor, the 

Amadis. some plays, an encyclopedia of curiosities, a volume 

about astronomy, the Pimandre of Jean de Foix, Montaigne's 

friend and neighbor, the classic book about the maison 
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campestre. entitled Nouvelle invention pour bien bastir et a 

petitz frais (p. 218). There was a Croniques des roys de 

France (from the time of Charles V), 58 medallion portraits 

(Lyon 1546), and among other books were Alciati's animal 

emblems, Grevin's work about demonology, Jean Bodin's La 

Republique. and Jean-Luis Vives L'Instruction de la femme 

chrestienne. 

The common ground between the jurists, whose culture 

the library of La Rebertiere represents, and that which 

Montaigne presents in his Essais would seem to be principally 

Plutarch, for whom Montaigne expressed a preference, and 

history in general, represented by Caesar, and the Greek 

historians. Vereno in "La liberte religieuse et la dimension 

sociale de I'homme," in the series Hermeneutique (1968, p. 

450, ff.), says that of all the modem sciences, jurisprudence 

has the most immediate rapport with history. Technical 

science derives its knowledge from numbers, 

about whose nature and definition Plato and Aristotle were in 

disagreement (Annas, 1976, p. 1 ff). Vereno feels that 

technical organization has no form, since it has neither 

mystical nor eschatological influence, and it unifies through 

things, not qualitatively in determining the spiritual life of 

individuals (1968, pp. 450-453). 

Jurisprudence, though abstract and scientific in its 

procedures, has an immediate rapport with the concrete 
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existence or form of society as history. Jurisprudence began 

the road toward secularization (though it might be more 

accurate to say that jurisprudence permitted a principle of 

order, after the debacles of the sixteenth century). It 

became more a question of the rights of man and of natural 

rights than of man as a member of one community or another. 

The subject of jurisprudence became man as such, not as a 

member of one or the other society founded upon a tradition. 

The freeing of the person (or persons having freed themselves) 

from traditional social structures has led to modern 

individualism. Individualism has led to liberalism, in which 

civil society attempts to take over the functions of Church 

and State. When too liberal, the totalitarian State takes 

over the functions of the Church and of civil society (Molnar, 

1994). It should be noted that jurisprudence does not use 

theological language, though some of its language is similar 

to terms of morality. 

Montaigne reflects about the nature of man within 

the given social structure of France of his day. He realized 

that a person is not able to mature, develop and become an 

adult person except under the guidance of authority, and 

within the framework of society, as Vereno says (p. 451)." 

Vereno states that a Government which is "neutral" in regard 

to the religious point of view is an illusion (p. 453). This 

is pertinent in regard to the discussion of coustume as 
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Montaigne presents it. 

It is related to the principle of the Constantinian 

church, begun by the Emperor Constantine, which held that the 

prosperity of the Church of God was indissolubly joined to a 

special ordering of human society, in which the Church was 

accorded a particular and manifest status and dignity. There 

was an understood presupposition of a providential coincidence 

between the kingdoms of this world and the kingdom of God and 

of Christ, which was continually renewed. The constitutional 

position was related to its being, the real accomplishment of 

its evangelical and pastoral mission. The most manifest 

contemporary example is the Church of England. Byzantinism, 

through the Institutes of Justinian, was thought in the 

sixteenth century to establish the proper relationship between 

Church and State. 

The accidents of history, that is governments, were 

considered to have provided the Gospel with an impenetrable 

armour, assuring the continuation of a religious tradition, 

and a visible unity, in the midst of divergent beliefs, which 

it is sacrilegious folly to touch, and must in no way be put 

in danger (Makinnon, 1970, p. 426). Different regimes might 

mean a different religion, or persecutions. This concept of 

the Church is implicit in Montaigne's presentation of 

coustume. The difference is that of Papal Primacy, the Pope 

as sole head of the Church, in contrast to the Emperor, who 
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considered himself head of the Byzantine Church. 

Montaigne's orientation is humanistic in the philosophical-

rhetorical mode. 

His purpose is to deal with the city of man, rather 

than the city of God. He discusses the same matters as St. 

Paul in his Second Epistle to the Corinthians in which he 

states that "the spiritual was not first; rather the natural 

and then the spiritual." The matters with which St. Paul 

deals in that epistle are implicit in the Essais. He believes 

that the sting of death is sin, and St. Paul's concern with 

moral and ethical values is because corruption does not 

inherit incorruption. He notes that not all flesh is the 

same, there is one kind for human beings, and another for 

animals, and that heavenly bodies and earthly bodies have 

brightness of different kinds. 

It is rhetorical persuasion, such as Montaigne used 

in the Apoloqie in discussing the organization of the animals, 

and how it differs from that of man. The Epistle deals with 

problems which also existed in Montaigne's time: divisions in 

the Church, true wisdom, the role of God's ministers, the 

pattern of Paul's life, moral disorders, lawsuits before 

unbelievers, sexual immorality, marriage, idols, rights, 

overconfidence, problems in liturgical assemblies, women's 

headdresses, the Eucharist, spiritual gifts, charity, 

prophecy, rules of order fThe New American Bible. 1988, pp. 
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2006-2032). Montaigne may have thought of this Epistle, since 

Corinth was a seaport, and notoriously corrupt. Nevertheless, 

many Corinthians became converts. Bordeaux was a seaport, and 

Montaigne's Essais as well as historical accounts, and even 

the King, through the Chancellor L'Hospital, noted the 

corruption of the region and of the magistrates. (Griin, 1970, 

p. 109 ff.) 

The epistolary form is indirect. Writing itself is 

a procedure of indirection. It is of particular interest in 

regard to Montaigne as a magistrate, since at that time 

evidence in complicated civil cases was written, whereas in 

criminal cases it was still oral. Notarial acts were in 

writing. The reporters of Parliament were required to present 

their deliberations in their own handwriting. 

Hearsay evidence was not admissible. Michel Reulos 

discusses the search for truth through oral testimony, which 

is that of judicial proceedings. The object is to permit each 

party to present its arguments so that the judge may ascertain 

the truth. The problems posed by this type of research of the 

truth are found in the proverbs of popular wisdom, and in 

judicial texts about rules of procedure, especially those for 

the Parliament of Paris. (Reulos, pp. 139-144, 1993). The 

functioning of justice has always been subject to humor and to 

complaints, and was so in the sixteenth century by Rabelais 

and others. 
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There is a proverb: 

Homme plaideur, home menteur (p. 139). 

The rules of procedure, from the reforms of Saint Louis were 

inspired by those for Canon law. A single witness was not 

credible, nor was a witness to hearsay evidence (p. 140). 

Un seul oeil a plus de credit que deux oreilles 

n'ont d'audivi (p. 141). 

An oath was required as a general precaution. There was a 

Grand Coutumier of France by Jacques d'Ableiges, from the end 

of the fourteenth century, and a manual of oral parliamentary 

style. Some of the earlier books were reedited during the 

sixteenth century. Texts of Roman law were also published. 

In criminal cases there was concern about 

discovering the truth through credible witnesses. Mobles and 

Princes of the Blood could be tried by their peers and the 

Parliament. The party who offered to prove facts through 

witnesses had to give the names of the witnesses, but the 

adversary could esteem that relations existed which rendered 

the evidence suspect, or particular circumstances related to 

the personality of the witness (p. 142). General accusations 

were not admissible, nor those of an acquaintance, friend or 

servant if not a member of the household, other accusations, 

such as thief, perjurer, etc., were not received if there was 

no sentence or settlement. There were accusations admitted by 

persons carrying out functions, such as foresters, who were 
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considered credible up to the amount of cinq sols (p. 142). 

There was a special case in the matter of proof of 

the existence of a coutume. There had to be two sets of two 

witnesses, who responded in an identical fashion. It was not 

a question of the official redaction of coutumes. since then 

the text would be adopted by an assembly of representatives of 

the three orders under the supervision of royal commissioners 

(p. 142). 

The judge had to examine everything. Antoine 

Loisel, who published an Institutes coustumieres in 1607, used 

both local coutumes. and non-judicial sources, such as rural 

and popular proverbs (p. 141). He said 

Sage est le juge qui ecoute et tard juge. Car de 

fol juge brieve sentence. Et qui veut bien juger 

ecoute partie (p. 143). 

Erasmus said in his In Praise of Follv that jurists 

(iuriconsultes^ pile up discussions and arguments to such an 

extent that the truth is obscured. In Rabelais the witness 

was told to tell the truth or he would lose his head (p. 143). 

The formalities required for testimony from the time of Saint 

Louis were considered fundamental as essential guarantees of 

good justice. Later they became simple formalities left to 

the discretion of each jurisdiction (p. 143). 

The technical procedural point of view caused 

forgetfulness of the fact that the mission of the judge is the 
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search for truth based upon the pretentions and allegations of 

the parties (p. 144). It was a subject of the Style of the 

Parliament of Bordeaux, as well as of the Code Henry III, 

which admonished the counsellors to consult letters, registers 

and previous cases, before rendering a judgment (Tournon, 

1983, p. 188 ff.) 

Montaigne used all the resources of humanism to 

discuss his topics, which are topoi of philosophical 

discussion from ancient times to the present. Some of the 

topics of Plutarch's Essays are "Curiosity," "Fortune," 

"Hearing," "On Tranquillity of Mind" (Plutarch, 1937, p. xi). 

Montaigne's mention of Plutarch evokes the fact that Plutarch 

was independently wealthy, and could devote his time to study, 

a fact which Montaigne mentions in regard to himself several 

times. 

The word experience. is one of the meanings of the 

word essai. Its use would evoke the first time it appeared, 

in a letter by Philippa of Lancaster in 1379 (p. 80). It 

would also evoke the time when Jean I of Portugal became king 

by the first bourgeois revolution on a national scale. In the 

Portuguese chronicles the principal personages are the people 

of Lisbon and of Portugal. The son of Jean I was killed by 

the old nobility of Castile because he opposed expansion by 

military conquest, and supported a peaceful and commercial 

expansion. It is encountered often in the exploration 
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themselves: 

nous sommes enseignes par 1'experience (p. 80). 

L'experience, qui est la mere des choses, nous 

detrompe et nous enleve tous les doutes (p. 81). 

Duarte Pacheco Pereira, a noble and servant of the 

King, and a navigator and technician of navigation, found that 

experience proved that the part of the earth thought 

uninhabitable, was indeed habitable. Experience became the 

new criterion of truth, in both the empirical sense, and with 

the connotation of common sense. Dom JoSo de Castro with 

reason and understanding. He said it is necessary for the 

senses to obey the understanding, since the senses often 

deceive. One can perceive the distinction in his statement 

J'avoue que grace k cette raison, et a cette 

experience, I'entendement devient tr^s convaincu 

et les sens tr^s d^trompes (p. 82). 

Montaigne says 

Je n'enseigne point, je raconte (III, ii, Balavoine, 

1985, p. 66). 

Navigation had an influence on the development of 

science, since navigators used Arabic numerals, whereas 

historians used Roman numerals. Distance around the world by 

land and by sea could be calculated, as well as experienced. 

Castro believed in the immobility of the earth, though the 

navigators had noted the movement of the stars, and later 
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Castro believed in the immobility of the earth, though the 

navigators had noted the movement of the stars, and later 

Galileo would negotiate with Spain in regard to the 

establishment of latitudes (Clavelin, 1968, p. 22). The 

navigators noted that men did not fall toward the sky when 

they were in the opposite hemisphere, as evolved a theory of 

gravity. Galileo first worked on the theory of gravity, 

before attempting to prove that Copernicus' theory about the 

sun as center of the universe is correct. Perhaps there was 

a misunderstanding of Aristotle. Aristotle believed that 

gravity, wherever it was on the surface of the globe, would be 

attracted to the center of the earth (Randies, 1984, p. 

437ff.) Doubts about theories of the earth were based upon 

general theories of accessibility, that in general the earth 

was accessible to man. Some of that earth was known, but it 

was not thought that the seas were joined, since earth and 

water were considered separate spheres. The theory that there 

was a passage between oceans was postulated in 1498 (p. 443). 

Ptolomaus thought the earth surrounded enclosed areas of 

water. There had been no project by the Portuguese to go 

around Africa. 

The navigators used prudence in writing, since 

strange and impossible things, though true, might be found 

scandalous by ordinary persons. It is an idea expressed by 

Montaigne in relation to coustume. The Inquisition could also 
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find them scandalous. The literature of exploration used the 

terms of known culture to describe the new lands- They quoted 

Pliny, Ptolomaeus, Pomponeus Mela, Aristotle, Vitruvius, 

Xenocrates, Strabon, Hipparches, Archimedes, Euclid, Drusus 

Lucullus, Diodordus Sicullus, and Saint Anthony, a dominican, 

and Archbishop of Florence (which may have been an evocation 

of Saint Anthony of Padua," of Portuguese origin, and a 

descendant of Godefroy of Boulogne, a Crusader). Montaigne in 

"Sur des vers de Virgile" (II, v, 262), in Book III, 

expresses the problem of speaking of a new world of lands and 

of inventions 

inconnu des daemons et sybilles. . . et nous (III, 

vi, II, p. 341) 

Terminology was a problem in regard to Roman civil 

law, since the medieval commentators had made provisions for 

new social and political structures unknown to the Romans. 

The old commentaries had to be supplemented, and new 

conditions would mean new changes. 

The Portuguese had to classify everything from their 

voyages. The classifications were made according to their 

epistemological system: what was the same was positive, and 

what was different was negative. Such a multiplicity also 

posed the problem of distance. At what distance could and 

should the other be placed? How were the texts presented? 

The texts were constructed like images, and ideology was often 



173 

hidden in the texts. The writer was limited by paper, and had 

to select from information transmitted in the oral tradition, 

what should be preserved. The authors wished to avoid being 

too lengthy, but omitted much information valuable for knowing 

the multiplicity of relations and negotiations. It was felt 

that things should be seen, not described. They realized that 

the written text was not the equivalent of oral narration. 

There was also the reader to consider. Father Caspar de la 

Cruz recognized that what one does not understand is boring. 

Marco Polo's account was placed in the category of the 

literature of the marvelous. 

Montaigne's interest in the histories of the 

explorations of the new world was a trait of Portuguese 

humanism (Villey, 1908, p. 97 ff.) The examples he uses are 

a rhetorical device of enumeration for preponderant evidence, 

and of displacement. One of the roles of Portugal in European 

humanism, an international phenomenon, whose language was 

Latin, was to mediate between Portugal of the discoveries and 

the rest of Europe. The were often translated from Latin into 

the vernacular. On the epistemological level, they modified 

the image man had of himself, and of his place in the 

universe. Another trait of Portuguese humanism was their 

patriotism and the spirit of Crusade, believing Portugal had 

a providential mission to propagate the Catholic faith, and to 

oppose Islam. For them it justified the wars of conquest, and 
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the monopoly of the spice trade. It never led them to a true 

crisis of conscience (Teyssier, 1984, pp. 833-834). 

Montaigne remarks at one point, quite ironically in 

view of the devastation of peoples both by the Portuguese and 

the Spanish for their purposes, that King Ferdinand the 

Catholic did not wish to send magistrates to the new world 

since he felt it would cause disputes. The Portuguese sent 

their magistrates. A comparative study of the results would 

be of interest. There is as well a question of whether 

insistence upon natural law was an opening for coustumes. as 

opposed to Divine and human written law. Law is a norm, and 

natural law begins with no norms, which leaves the mind 

floating, and the will with no regulatory norms. 

Montaigne says that if one saw more of the world, 

one would see a perpetual multiplication and vicissitude of 

forms. There is nothing unique and rare in nature, or in our 

knowledge, which is not a good foundation for our rules, and 

presents us willingly with a very false image of things. One 

estimates the decrepitude of the world from one's own weakness 

and decadence (ibid.) He felt that the submission of the new 

world was by violence, not by justice amd goodness, nor by 

magnanimity (ibid., p. 342). Montaigne implies that 

magistrates might have lessened the devastation of those 

peoples, at least to some extent. The magistrates in France, 

even though Catholic, had in many cases protected the 



175 

Protestants, when the spirit of massacre spread throughout 

France after the Saint Barthelemy. Portugal did not have the 

civil strife caused by the Reformation in other countries, and 

remained faithful to the Church at that time. 

There were lacunas in some of the literature of 

exploration; especially about slavery, and matters of 

sexuality, which was for the sake of the reader (Margarido, 

1984, p. 507 ff.) It may be a reason the problem of slavery 

was allowed to continue at that time. Some of the literature 

was quite explicit, and Montaigne presents a Christian point 

of view in those matters, in addition to the fact that such 

questions were explored in judicial procedings. Juan Luis 

Vives in his book about the Instruction of Christian women 

recounted atrocities of ancient conquerors toward women in 

some detail, citing women who had committed suicide rather 

than submit (Vives, 1959, p. 165 ff.) He says such cases were 

discussed by Saint Jerome. Kontaigne is thus reminding some 

persons of stories from ancient history, without the details. 

He discussed conditions and duties of husbands and wives in 

great detail. " It places Montaigne's commentary in a 

perspective of recounting how he carried out his duties. 

The lack of Christian law in the new world led to 

the political solidarity of the conquering persons, and the 

bond of sociability was opposed to or negative toward the 

native inhcUoitants. It was before the modem tendency to 
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law is universalist, since it opposes wrong wherever it may be 

manifested (Cotta, 1970, p. 35). 

The example of Anne Rulman (1583-1539), a humanist 

and jurist of Mimes at the beginning of the seventeenth 

century, continues the effort to establish religious peace. 

The College of Nimes had been a vehicle of the Protestant 

reform since 1539. It was a Calvinist academy from 1560 until 

1632, when the Calvinists shared it with the Jesuits (Sauzet, 

1993, pp. 145-152). At the end of the sixteenth century the 

head of the academy was Jean de Serres, the brother of the 

agronomist. The Rulmans were of German origin. Anne Rulman's 

father had come to France. As a humanist the Rulman were 

interested in Gallo-Roman antiquities and in the lanoue d^oc. 

The program of the academy concentrated on Scripture, Greek 

and Latin grammar, and on Montaigne, because of his vigorous 

thoughts. They studied Virgil, Pindar, Plutarch (in Amyot's 

translation), du Vair for elegance, and the Sepmaine of 

Salluste du Bartas. One of Rulman's models of style was the 

Dominican Coeffeteau. 

Rulman believed in fearing God and obeying the 

prince, which principles he believed no good man could 

separate. That is a tenet of the Calvinists. He associated 

the peaceful tradition of humanism and the dream of the union 

of the Churches with his monarchical loyalism. The 

intellectual commerce within the framework of the Republic of 



171 

Letters in the service of a common cultural patrimony, is a 

favorable factor in avoiding conflicts over confessional 

boundaries. For Rulman the value of letters was to make 

customs less barbarous, though Montaigne felt that it was a 

great accomplishment to be able to curb our appetites by the 

discourse of reason (Tournon, 1983, p. 51). 

Rulman was not in favor of the persecution of the 

Albigensians, which occurred in the thirteenth, and again in 

the sixteenth century, since he did not believe that 

consciences were changed by the sword.He eventually 

became a Catholic. His wish was for the reconciliation of 

Christians: 

Heureux qui pourra contempler cette grande 

joum6e et mourir content aprfes 1'avoir vecue: 

Un Dieu, une foy, une loy et une seule Eglise 

visible (p. 152). 
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VI. COUSTUME• POLICE AND LAW 

The comparison of the kingdom to a corporal image 

was a commonplace from the Middle Ages. It is an 

incarnational image of a moral, rather than a spiritual 

entity. It would evoke Saint Paul's Epistle about the Church 

as the (mystical) Body of Christ. 

Montaigne says that 

II se trouve une merveilleuse relation et 

correspondance en cette universelle police des 

ouvrages de nature. . . les maladies et conditions 

de nos corps se voient aussi aux estats et polices; 

les royauraes, les republiques naissent, fleurissent 

et fanissent de vieillesse, comme nous (II, xxiii). 

Old and ill, the State is also a monstrous body, 

whose diverse members are related to a single head (II, xxx, 

II, p. 88). He describes France as not only ill, but near 

perishing. The civil war is an internal war, like poison 

secreted by a sick body (III, xii). France is being 

dismembered, and everything is crumbling. 

To remake a great mass and to change the foundations 

of such a great building is for those who destroy in order to 

clean, to amend particular faults by a universal confusion, 

and to c\ire illness by death. The world is not able to cure 

itself. The illness goes from one part of the body to the 

other. Malice becomes legitimate, and with the collusion of 
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the magistrate, takes on the coat of virtue (III, ix). He 

says that his opinion like medicine is a result of examples 

and of experience. Medicine 

se forme par exemples et experience; aussi 

fait men opinion (I, xxvi, I, p. 176). 

In the Essais coustume means habit or custom as well 

as customary law and tradition. Customary law is civil law or 

secular law, as distinguished from Canon Law or ecclesiastical 

law. When speaking of the coustumes in this dissertation the 

sense is case law, or statutory law if the coustumes had been 

redacted. Montaigne sets forth many examples of coustume as 

unwritten law, as well as usage or habit or simply custom. In 

support of coustume as law and tradition, he says that it is 

not wisdom to abandon ourselves to the mercy of the agitation 

of so many contrary winds (II, xxxvii, II, p. 184). 

How does Montaigne describe coustume? His principal 

statement is in the Essai. "De la coustiime et de ne changer 

aisement une loy receiie" (I, xxiii, I, p. 112 ff.), in which 

he describes or defines coustume as something which 

establishes itself imperceptibly, through force of habit. 

Change causes violence. He criticizes kingdoms which vary 

their administration or government as the situation requires. 

He notes the diversity of rules and justice, and believes that 

liberty of conscience should be observed. However, the forms 

of civil conduct should be followed. There is the distinction 
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of Saint Thomas between "interior," associated with Divine 

Law, and "exterior," associated with human law. 

In "De la liberte de conscience" (II, xix, p. 72), 

which Villey places around 1578 (1976, p. 386), Montaigne 

began by noting that it is common to see good intentions which 

are conducted without moderation, push men to very vicious 

effects (II, xix, II, p. 72). The best party is that which 

maintains the ancient religion and government of the country. 

En ce debat par lequel la France est a present 

agitee de guerres civiles, le meilleur et le 

plus sain party est sans doubte celuy qui 

maintient et la religion et la police ancienne 

du pays (ibid.) 

He does not mean those who use their religious convictions as 

a pretext for their private vengeance, or for their avarice, 

or to curry the favor of Princes. He means those who are 

motivated by true zeal for their religion, and a holy desire 

to maintain the peace and the state of their country. There 

are some whom passion pushes beyond the bounds of reason, and 

causes them to follow unjust, violent and risky advice. The 

conclusion of the Essai is that liberty of conscience has 

caused division, exacerbated by the cruelty of Christian to 

Christian. Unchecked opinions increase divisions, but may 

also cause a loss of enthusiasm. He says that the Kings not 

having been able to accomplish what they wished, have 
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pretended to wish what they could accomplish (II, xix, II, p. 

76). 

Police refers to the government as structure or 

process. It may also indicate regulated manners of conducting 

an entity, such as a generic or informal group, a family, or 

an organization. It indicates an orderly conduct of business 

or matters. The laws constitute the government. He sees no 

evident benefit in changing a loy receue. He says one change 

is felt in all the parts: 

une police, c'est comme un bastiment de diverses 

pieces jointes ensemble, d'une telle liaison, 

qu'il est impossible d'en esbranler une que tout 

le corps ne s'en sente (I, xxiii, I, p. 125). 

In is a metaphor of a process or of a force, and of opposing 

forces. The state of justice in France already placed the 

laws and the codes of honor of the nobility in opposition. 

The separate elected government of the Protestants was making 

the opposition double. 

Montaigne understood that if the foundation 

disappears, the King disappears. 

La liaison et contexture de cette monarchie et 

ce grand bastiment ayant est4 desmis et dissout, 

notamment sur ses vieux ans, par elle - donne 

tant qu'on veut d'ouverture et d'entr6e k 

pareilles injures. La majeste royale,. . . 
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s'avale plus difficulement du sommet au milieu 

qu'elle ne se precipite du milieu a fons (ibid., 

p. 126). 

He says the Reform has had disastrous effects. By 

accident it has caused continuing evils: 

tout produict et engendre, voire et les maux 

et ruines qui se font depuis sans elle, et 

contre elle (ibid, p. 126). 

Montaigne denounced those who disturb such order, and warned 

that they are the first to be engulfed in ruin. 

Ceux qui donnent le branle a un estat, sont 

volontiers les premiers absorbez en sa ruyne. 

Le fruict du trouble ne demeure guere a celuy 

qui I'a esmeu, il bat et brouille I'eaue pour 

d'autres pescheurs (I, xxiii, I, p. 126). 

The laws themselves have been affected by the 

necessity of remedying the evils. Though the pretext is 

honest, public vices have been given gentler names, in order 

to excuse them. He says that even the best pretext for a 

nouvellet6 is very dangerous (ibid., pp. 126-127). civil wars 

bring with them a terrible corruption of morals, and changes 

in the government. He says it is a great presxmption to 

promote vices which are inevitaible and known, to combat 

contested and debatable errors (ibid., p. 127). If the judges 

have the capacity of judging in a sovereign manner, (as did 
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the Parliaments), Montaigne believed that that capacity should 

serve to explain and extend the usage received, not to set it 

aside and innovate. Though Divine Providence sometimes has 

suspended its laws, we are not dispensed from them. We are 

not to imitate, but to admire its extraordinary examples, the 

kind of miracles it offers to us as a witness to its power, 

which is beyond our orders and our forces. For us it is folly 

and impiety to try to imitate it, and we must only contemplate 

Acts of God with wonder (ibid, p. 128). As it is, it is a 

marvel that the state still holds together. 

The struggle against the dissidents is dangerous 

and unequal. 

Et quand on resiste k I'accroissance d'une 

innovation qui vient par violence ̂  s'introduire, 

de se tenir, en tout et par tout, en bride et en 

reigle centre ceux qui ont la clef des champs, 

ausquels tout cela est loisible qui peut avancer 

leur dessein, qui n'ont ny loy ny ordre que de 

suyvre leur advantage, c'est une dangereuse 

obligation et in6qualit6. . . (ibid., p. 129). 

The ordinary discipline of a State in good health does not 

provide for extraordinary accidents, since it presupposes 

unity and a common consent and observance: 

elle presuppose un corps qui se tient en ses 

principaux membres et offices, et un commun 
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consentement a son observation et obeissance 

(ibid.) 

Octavius and Cato during the civil wars of Sylla and of Caesar 

preferred to have their country undergo suffering, rather than 

to help it by dispensing with its laws. He felt that one 

could make new laws without abolishing the old laws. He did 

not condone the retaliatory actions of Catholics, which 

included repressions by Royal authority, for as imitators they 

were more vicious to follow examples which they had condemned: 

si les inventeurs sont plus dommageables, les 

imitatieurs sont plus vicieux, de se jetter en 

des examples, desquels ils ont senty et puny 

I'horreur et le mal (I, xxiii, I, p. 38). 

No vice was ever corrected nor any government reformed by 

punishment (II, xv, II, p. 13 ff). A further danger is that 

when it is a question of religion, a valet may be of an 

opposing party, as was the case for the Duke of Guise, 

assassinated by a member of his household. Even relatives are 

not to be trusted (ibid., p. 14). 

Montaigne did not believe persons should be excluded 

from society for following their consciences, and one should 

expect help from God. However, he felt there was no one so 

foolish as not to realize that he was proceeding to 

reformation by the worst deformations, and going toward his 

salvation by means which will expressly cause him very certain 
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condemnation. He wondered how by overturning the government 

(police 1, the magistrate and the laws under which God had 

placed him, practicing cannibalism, encouraging brothers to 

parricide, calling upon the devils and the furies for help, 

anyone could hope to help the sacrosanct gentleness and 

justice of the Divine word. Ambition, avarice, cruelty and 

vengeance, in addition to their natural impetuosity, are being 

inflamed by the glorious titles of justice and devotion. 

II ne se peut imaginer un pire visage des choses 

qu'ou la meschancete vient a estre legitime, et 

prendre, avec le conge du magistrat, le 

manteau de la vertu (III, xii, II, p. 492 ff.) 

Plato held that the extreme kind of injustice is when that 

which is unjust is held as just. The people will suffer from 

it, now and in the future. Montaigne says he was pillaged 

when his farmers were pillaged, causing him a loss of 

livelihood for many years (ibid., p. 493). 

There are difficulties of suspicion, not worth 

answering, since evidence is enfeebled by discussion, but 

those who hear no excuse feel it is because of weakness 

(ibid.). Montaigne says he had depended only upon himself. 

In spite of his troubles he had continued to regard mercy as 

preferable to vengeance. Aristotle was reproached one time 

for having acted mercifully toward an evil man. He said he 

had been merciful to the man, not to the evil (ibid., p. 525). 
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Plato did not agree that violence be done to his country to 

carry on a war, and he did not accept that blood be shed and 

citizens ruined to usurp a tyrant (ibid. p. 491). 

In the Essai. "D'un enfant monstrueux" (II, xxx, p. 

117), Montaigne expresses his opinion about medical theories. 

They are a metaphor of the division of France, and an appeal 

to common sense, to support the ancienne coustume to unite 

France. France is still France, though it may become 

accustomed to the changes. 

Ce double corps et ces membres divers, se 

rapportans a une seule teste, pourroient bien 

foumir de favorable prognostique au Roy de 

maintenir sous 1'union de ses loix ces pars et 

pieces diverses de nostre estat. . .(II, xxx, 

II, p. 118). 

He says we say something contrary to custom is contrary to 

nature. However, things are as they are, and that reason 

should chase away error and astonishment brought by novelty 

(p. 118)." 

His personal opinion is that the laws have relieved 

him of great trouble. They have given him a party and a 

master. For him any divergence should be immediately 

corrected. 

toute autre superiorite et obligation doibt 

estre relative a celle la et retrench6e. Si 



187 

n'est pas a dire, quand mon affection me 

porteroit autrement, qu'incontinent j'y 

portasse la main. La volonte et les desirs 

se font loy eux mesmes; les actions ont a la 

recevoir de I'ordonnance publique (III, i, II, 

p. 211)." 

Law is a teleological system, which enables man to 

attain his ends. The juridical problem was confounded with 

the problem of natural law, which exposes the first principles 

of law known by reason and founded on the nature of man, 

considered in itself and in its relationship with the 

universal order of things. It was the problem in Montaigne's 

time, and continued until the nineteenth century (Brimo, 1968, 

p. 1 ff.) 

In matters of interpretation, one may only guess 

about things already done. Cicero complained of presages made 

from interpretations made after the event. What appears 

montruous to us may be in God's plan, but we do not always 

perceive it. What one usually sees is not astonishing. 

Something which one has never seen, is considered prodigious. 

Cicero says that something which is contrary to coustume is 

termed unnatvural. Everything is according to custom. It is 

a universal and natural observation, which may obviate the 

error and the astonishment which novelty brings (p. 1 ff.) 

Medicine as a remedy may also refer to Roman civil 
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law, since the metaphor of medicine is used by Machiavelli. 

Montaigne remarks that those under the regime of medicine 

become ill soon, and are cured late. It would apply as well 

to humanists, who sought remedies in ancient philosophies. 

je ne voy nulle race de gens si tost malade et si 

tard guerie que celle qui est sous la jurisdiction 

de la medecine (II, xxxvii, II, p. 178). 

The treatment itself alters and corrupts their health (p. 

178), as commentaries about the laws may alter and corrupt the 

law or the judge. An art which can kill so many persons with 

impunity is suspect (p. 182). He felt French persons should 

use French remedies. 

A favorite means of treatment were the healing 

waters at spas. Montaigne describes the different manners in 

which persons of different nations use them. He includes the 

customs of the Romans, who built monumental baths all over 

their empire. He says they have different laws and usages, 

which achieve like results, but they did not cure serious 

illness: 

des loix et formes de s'en servir toutes diverses 

et,. . . I'effect quasi pareil (p. 191). 

He says one should not be too ill to enjoy the company, the 

promenades, and the exercises. 

pour pouvoir jouyr le plaisir des compagnies 

qui s'y trouvent, et des promenades et exercices 
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a quoy nous convie la beaute des lieux (ibid., 

p. 191). 

Marguerite d'Angouleme went often to the Baths of 

Cauterets. The Heptameron was written there (Franck, 1897). 

The Court of Marguerite, and her plays and poems had favored 

the Reform. It must have been a shock to the Protestants, 

many of them noble, that after some thirty to forty years of 

tolerance, there should be such a massacre as the Saint 

Barthelemy. They read the Bible, but were not theologians. 

Montaigne noted that that laws were written in a 

language which persons could not understand. The coutumiers 

were in old dialects, and feudal laws were a matter of 

accoutumance. The state of education of the clergy and laity 

was lamentable, and most of the higher clergy were feudal 

lords, and frequented the Court. The Protestants had become 

accustomed to tolerance, which was their downfall, and the 

clergy was reformed by the decrees of the Council of Trent, 

which forbade benefices being given to absent clergymen. 

Theological treatises and documents were always written in 

Latin, and thus not accessible to the ordinary layman. 

The problem at the moment was to maintain the 

Catholic religion until desired reforms could take place. The 

King named all the hierarchy, and disposed of benefices. Some 

clergymen sold their lands to lend money to the King. The 

Protestants in the South were using the King's revenues for 
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their own purposes. 

There were many massacres in Guyenne during the 

1550's and 1560's. Montaigne was not in favor of tolerating 

the French Protestants, but neither was he in favor of 

slaughtering them in prison or even of torturing them. No one 

hearing of the agony of Charles IX, sobbing with guilt because 

of the Saint-Barth61emy (Baird, 1879, p. 635 ff.), would be 

unaware of consequences of violence. When Montaigne began his 

Essais. there were many great chiefs and nobles, who had 

already perished. 

When Henri III returned to France in 1573, there 

were two opposing factions, determined to destroy each other. 

The Chancellor Michel de L'Hospital had been asked to resign 

in January 1573 because he was too tolerant. He died in March 

1573. The politiques or malcontents. who were Catholics, had 

formed a pre-eminently French party. They demanded that 

Italians and persons from Lorraine be expelled from the 

kingdom, or at least from the management of public affairs, 

and that there be a return to the former usages of the 

kingdom. The most important decisions were to be made only in 

consultation with the Estates General (p. 615). 

There was an anonymous work which enunciated the principle 

that an unbounded obedience is due to the Almighty alone, and 

obedience to human magistrates (the King was considered the 

chief Magistrate), is by its nature subject to limitations and 
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exceptions. If the supreme authority of kings and other high 

magistrates violates the laws, which by oath they are bound to 

observe, and they become tyrants, who do not allow room for 

better counsel, it is lawful for the lower magistrates to 

oppose the tyrant, and to make provision for themselves and 

for those committed to their charge. It is probably a 

reference to Mornay's Vindiciae contra tyrannos. which Baird 

says opened the way for tyrannicide (p. 615). 

In spite of many battles, the civil wars depended in 

part upon documents. The King had to issue Edicts to prevent 

or to ensure tolerance. Parliament had to register those 

edicts, without which they would not be considered to have the 

force of law. Parliament also had to register treaties. 

There was a further war involved, that of pamphlets and 

treatises, as well as that between coustume and Roman civil 

law. It was in this climate that Montaigne decided to write. 

He felt, as did Pasquier, that the pen is as mighty as the 

sword. 

Montaigne remembered that Francois I wished to 

conserve his maison [his kingdom] free from war, so that it 

would be able to furnish money and help when opportune. War 

devastates. The peasants do not submit peacecUsly to 

devastation by those of their party, and foment seditions and 

troubles. One is not able to permit the license of robbery 

and pillage in one's own country, which is what renders war 
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supportable elsewhere (I, xlvii, I, p.317)." He believed 

with Plutarch that Alexander the Great's teacher Aristotle did 

not have him learn principles of geometry or compose 

syllogisms, but rather taught him good precepts about valor, 

bravery, magnanimity and moderation, and assurance not to fear 

anything. With that Alexander, still a child, set out to 

subjugate the world (I, xxvi, I, p. 183). Alexander is an 

example for those in the civil wars. In spite of cities 

destroyed and masses killed, Montaigne believed he had many 

excellent virtues (II, xxxvi). Alexander was just, moderate, 

liberal, kept his word, loved his own, and was humane toward 

the conquered. 

Montaigne's Essais are timely, in terms of 

philosophical rhetoric. Montaigne in "De I'art de conferer 

(III, II, vii, p. 355) remarks about the appropriate time to 

speak, and to be silent, to choose one's point, to break off, 

or to speeUc with magisterial authority (III, viii, II, p. 

272). He is dealing with an existing situation, in which 

persuasion is of the greatest importance. In the Ethics 

Aristotle defines timeliness as the time seen as opportune, 

the occasion as favorable, the crucial instant. It contains 

the notions of appropriateness and moderation, and seems to be 

the very brief moment in which all the reversals of a 

situation, good or bad may occur, or be caused, the moinent of 

the possibilities. It is a critical instant, an infinitesimal 
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moment, always decisive, but which always contains some 

contingency, which leaves a place for the unforeseen. It must 

be exactly seized, and may be missed (Aulotte, 1990, pp. 153-

163). As Montaigne says 

II faut passer le temps, quand il est mauvais et 

incommode, mais le prendre, quand il est bon ((III, 

xiii). 

What cannot be otherwise in regard to understanding 

knowledge is a substantial thesis "to elucidate a current 

concept of understanding, the understanding consists of 

knowing the necessary connections in natures" (Strange, 1992, 

p. 11). Montaigne is dealing with thought other than 

axiomatized science (p. 110). The idea of coustume as related 

to something other than haibit or usage, could be inferred from 

Aristotle's belief that knowledge involves principles which 

are true, primitive, immediate, more familiar than, prior to, 

and explanatory of the conclusion. Explanation requires that 

necessity in the premises be transmitted to the conclusion for 

explanitoriness (p. 110). To understand a theorem, for 

example, one must also understand why it is necessary (p. 

Ill). 

Montaigne says 

Les mots signifient plus qu'elles ne disent 

(III, v, II, p. 297). 

That the word coustume implies more than usage or custom is 
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indicated by his dislike of strangeness and disguise in 

language, and his opinion that French is sufficient. He felt 

that science, philosophical knowledge according to the liberal 

arts, treats matters too finely, too artificially and 

differently from what is common and natural. He found that 

Aristotle invented a language for purposes of his school, and 

if he (Montaigne) were a philosopher he would make the art (of 

dialectic undoubtedly) as natural as they have made it 

artificial (ibid.. p. 302). 

Aristotle presented his theory of a science as an 

account of the cognitive state of the individual person who 

has mastered a body of systematic knowledge (p. 97). 

Montaigne may be said to present his Essais as one who has 

mastered humanistic culture and law, to others who would have 

the same type of knowledge, at least to some extent. 

The idea of coustume as related to law itself has 

been discussed briefly by Frangoise Joukovsky, in relation to 

the conservatism of Montaigne (1972, p. 143 ff.) She notes 

the many Essais in which he treats the problem of coustume. 

the constancy of his attention to the matter, and the extent 

of these essais. There are three Essais in which Montaigne 

dwells at most length on the matter. "De la coustume. . ." 

(I, xxiii, p. 112), the critique of coustume in the Apoloaie. 

and pages from his last Essai. "De Inexperience" (III, II. 

xiii, p. 516). 
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Joukovslcy says that modern criticism has above all 

been interested in the diversity of coustumes from one nation 

to another, and in the differences between ancient customs and 

those of the sixteenth century. There has been less attention 

to the juridical aspect of the problem. She accepts the 

meaning as the psychological phenomenon of habit and being 

accustomed, or the style of life proper to each people, as 

well as a general source of law, which she says is non-written 

law, as opposed to written law. 

The jurists of the sixteenth century examined it, 

either in the history of Roman law, or of French law, notably 

in regard to the provinces, called pays de coutume. Montaigne 

in the Apologie and in the last Essai. notes the multiplicy of 

coustumes. more than "tout le reste du monde ensemble, et plus 

qu'il n'en faudroit ̂  reigler tous les mondes d'Epicurus" (p. 

145). 

JouJcovsky discusses Montaigne's various lamentations 

about the multiplicity of law, the principal theories about 

the source of law, both ancient and those contemporary to 

Montaigne, and the diversity of coustumes of individual 

provinces, and smaller enclaves. No one who has dealt with 

the coustTimes as law seems to have discussed the ancienne 

coustume. considered the public law of the Kingdom of France, 

with the exception of Lemaire. 

The ancienne coustume is the entire tradition of the 
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Kingdom of France, in which the King maintains the Church, in 

addition to being the chief legislator and dispenser of 

justice. It is understood by Hotman to be the public law of 

France (Giesey, 1967, p. 600). In this sense coustume would 

be understood to be related to the troubles caused by the 

division in adherence to religion, since the coustumes of the 

provinces were private law. The discussion referred as well 

to the administrative measures of the dissidents in the Midi, 

who set up an independent government. They echoed the ancient 

tradition in their declarations, but for them sovereignty 

belonged to the nation, and public authority was retained and 

conserved by the country according to the advice and 

deliberations of the Estates, in this case their own (Chaban-

Oelmas, 1982). Montaigne in discussing authority suggested 

that the Protestants, who claimed Scripture as their 

authority, were not living according to Scripture. They were 

not obeying the King as chief magistrate, and mutual charity 

had disappeeured. 

Customary law in the sense of common law is secular 

law, as is the civil law, in contradistinction to Canon Law. 

The nature of law as a recognized entity was discussed and 

influenced by theorists such as Gratian, the Thomistic school, 

d'Ailly, Gerson and Nicholas of Cusa. There was tension 

between the sources of authority for law, reason emd natural 

law, and parlisunentary law, in England. In France the tension 
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was between reason and natural law, and the decrees of the 

King, as well as between customary law and Roman civil law. 

In Guyenne there was an added tension due to the possibility 

of judging in equity. In England Parliamentary law was 

considered to exist because of some kind of consent of the 

people. The principle of consent was not extended to common 

law. For the practitioners the basis for common law was 

judicial usage and consent, case law, rather than popular 

consent, or judicial codes. 

For customary law, the purpose of law was to 

maintain order, to ensure justice, and to avoid mischief. 

Michel Foucault has explored tendencies of modern law as a 

means of technical control (Hunt, 1994, p. 20 ff.) Law since 

the eighteenth century has tended to become a means of power, 

control and repression to maintain order, rather than a 

principle of order, which Montaigne felt should assure order 

more or less automatically, or as a matter of routine. 

The voliintarism attributed to parliamentary law did 

not oppose the concept of natural or divine law, which was 

seen by the legal theorists as an additional source of the 

authority of law. Saint Thomas Aquinas explains human law as 

a participation in eternal law and natural law. Divine law is 

from God, and is directly concerned with interior as well as 

exterior morality. The use of reason connotes less the idea 

of morality as an authority for law, than the "abstract idea 
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of right and wrong," which is used to "exclude absurd and 

inconsistent, and . . . unjust results." (Doe, 1993, p. 747). 

The tension in late medieval thought about law 

between reason and consent, meaning the implied consent of the 

people of the kingdom, refers more to England than to France, 

where the King made laws with the advice and consent of 

Parliament. The English were known to be a very litigious 

people. That tradition was known in Guyenne, since it was a 

former English territory and remained under English rule for 

several centuries. Montaigne speaks of many conversations at 

court, and would have had more than the usual interest about 

the situation in England. Marie Stuart was at the Court until 

the death of Francois II in 1560, so Montaigne would have had 

occasion to hear of the Succession in Scotland, that is the 

adoption of the Roman civil law. 

The idea of consent appears in the creation of a 

separate state by the Protestants, on their own authority, in 

the Midi around 1573. It was held, by Montaigne for example, 

that bad rules are still laws. There was also the theory that 

bad rules are not rules at all if they offend natural law, 

which would be related to Saint Thomas' theory of unjust laws, 

and the theory that "law is that which is authorized by 

divinely created natural law" (Aquinas, 1947, p. 748). The 

tradition of judging in equity, especially in Guyenne. would 

also affect the view about consent, since judges were 
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tradition of judging in equity, especially in Guyenne, would 

also affect the view about consent, since judges were 

instructed to consult their consciences before consulting the 

law. 

At times there was congruence of the authority of 

consent and divine law in the same statute or judicial 

decision. Authorities favored the exclusion of 

"inconvenience" rather than "mischief." It was legal 

positivism, since the concept of mischief invokes the 

authority of reason to avoid injustice to an individual, 

whereas the concept of inconvenience emphasizes the 

principle of riaor juris, that is, that the law must be 

consistently applied at all costs, even if it offends 

morality. There is a separation in practice between laws 

based on consent, and morality proper. 

The law or laws exist. Multiplication, confusion 

and conflict of laws has serious consequences on the juridical 

level. Sergio Cotta explains the concept of infallibility in 

regard to law, which exists within the framework of the 

juridical experience (Cotta, 1970, pp. 27-35). He says that 

in every ancient or modem juridical system of European 

origin, the norms, laws and decisions are regarded in general 

as infallible. That is the concept that one may do only what 

the norm nrescribes. forbids or neiTnii"s 28) ̂ It is the 

norm alone, regardless of its type, which establishes the 
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juridical devoir etre. whatever its limits may be. The law is 

all powerful in its domain; there it is infallible, 

lex facit de albo nearum. de quadrato rotundum 

(p. 28). 

That is a pragmatic concept, in relation to the principle that 

law is to be a reflection of the Divine law. The status of 

the decision is even clearer: 

indicata qcq veritate habetur (p. 28). 

Montaigne discusses this principle in regard to the 

administration of justice. There are old adages which express 

the infallibility of the juridical pronouncement (of the 

legislation and of the jurisdiction), which is confirmed by 

experience. There were those who were condemned, though 

innocent, whose sentence was carried out, though the guilty 

party confessed. 

Laws may change because they do not achieve their 

end, but the quality of infallibility of the nature of law 

remains. The judicial system has means to eliminate the 

contradictions, and thus reaffimn the infallibility of law, 

that is, the juridical ordonnance. 

It should be remarked that infallibility in regard 

to the Pope is infallibility related not to the infallibility 

of the Word of God, but to its interpretation, a doctrine 

declared in 1887 CMancini. 1970. do. Montaicme does 

not discuss the authority of Rome under the sign of 
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infallibility, but under that of Papal Primacy, defined by the 

Council of Florence (1438-39), which was an Ecimenical Council 

to reunite the patriarchates of the Church of Constantinople 

with Rome, and to discuss all questions freely and openly and 

to come to a decision under the guidance of the Holy Spirit. 

The questions to be discussed, in addition to reunion, were 

Papal primacy and the nature of the Trinity, the Holy Spirit 

as proceeding from the Father and the Son, and its addition to 

the Creed (Gill, 1964, p. 235). There was first agreement 

about Papal primacy, in contrast to the Eastern position that 

the Patriarchates were all equal, and then Constantinople 

refused the Primacy. Isidore, the Patriarch of Russia was 

exiled from Russia, in favor of the Czar as head of the 

Church. Constantinople also refused to add the words of the 

doctrine of the Holy Spirit to their creed. In 1453 

Constantinople fell to the Turks. The Emperor had called the 

Eastern Patriarchates to the Council partially because he had 

been seeking help against the Turks. The Pope summoned the 

Ecumenical Council. There were many questions of precedence, 

and the Patriarchs wished to have the privilege of summoning 

an Ecumencial Council as well. A Council not summomed by the 

Pope would not be a valid Council. A Council may be 

suggested, but must actually be summoned by the Pope. 

In the climate of the Council of Trent (1543-1563), 

it is also a question of reuniting churches. Montaigne 
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insisted that he submitted to the authority of Rome, as the 

law, and by extension implied that the law of France to be 

accepted is that of the ancienne coustume. not Roman civil 

law, which was favored in Reformation countries. It is 

related to religion, since the ancient meaning of sacred is 

something sanctioned by law. 

Montaigne began his Essais in 1570, after the 

definitive decrees of the Council of Trent, which provided for 

the teaching of Scripture, veneration of relics, residence of 

the clergy, and other matters. The questions were no longer 

open to discussion, as they had been in 1561, when the first 

Edict of Tolerance was issued by Freincis II. There is always 

concern about the examination of doubt, and prying discussion, 

and the Concordat of Bologna (1516) forbade frivolous suits 

and endless discussion (Brosse, 1975, p. 431). 

Infallibility as related to law (or one might say 

the authority) as that of juridical norms depends upon the 

character ofinfallibility attributed to the legislator or the 

judge. No one is able to substitute himself for the 

legislator or for the judge to establish and declare what is 

or must be law, the quid juris. No one may substitute a law 

for an established law except the legislator himself. When 

the judge has pronounced a definitive sentence, not even 

another judge may change the sentence in the same case, or 

issue another decision, even if identical: non bis in idem. 
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It must be another case. It is the juridical reality 

considered in itself, or such as it is conceived by the 

jurists. Montaigne stayed within his function as an advisor. 

He was a former magistrate, a private citizen, and private 

opinion, which he says is what he set forth, technically has 

only advisory value. 

The problem of the infallibility or authority of law 

is in the existential realm, the problems and paradoxes of 

which are apparent in the Essais. and indeed are the basis of 

Montaigne's argument for coustume in all its senses. Man is 

a being who communicates, who is able to communicate, as 

Montaigne discussed in the Apoloaie. Communication is for the 

purpose of arriving at an agreement. Without the certainty or 

the possibility of an agreement, or something 

incontrovertible, communication is vanity. 

Communication is centered around something able to be 

discussed in order to arrive at something incontrovertible, 

thus infallible, otherwise it is only a beginning, or 

provision, and man disappears as man, that is as a rational 

animal. 

Argximentation is for the purpose of an accord, to 

establish propositions free from error, and infallible or 

authoritative in this sense. Thus it is attenuated 

adversivity, and less than rhetorical polemic, which seeks to 

persuade. Argumentation also occurs because of doubt, because 
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we know we are fallible, a point upon which Montaigne insists. 

If men were infallible, they would not argue or even 

communicate in the discursive mode; they would identify 

themselves in and with the truth (as one might suppose the 

angels do). 

Fallible man requires infallible discourse to be 

himself as a communicating being. Within the dialectic of 

compensation and accomplishment, man is a center of 

possibilities, which is a lack he seeks to fill, otherwise he 

will remain a nothing. The compensation is sought in the 

infallibility or certainty of his discourse, that which is 

most his own. Montaigne claims that the Essais are himself, 

understood in the sense that the discourse as he presents it, 

is his own. He does not claim to be infallible in the sense 

of absolute authority or certainly, but suggests that what he 

says is worth considering, for the most part. 

Contradiction in the perspective of dialectic is the 

expression of a typical movement of existence, to seek what is 

lacking. The search is limited, since human infallibility or 

authority is only a shadow and image of the infinity of the 

logos. 

Montaigne's Essais may be said to be only a shadow 

and image of his own humanistic culture, and of humanistic 

culture in general. On the juridical level, dialectic cedes 

to coherence, and the implication that infallibility or 
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authority is the foundation and support of the dire iuridique. 

which exists (p. 30). 

Man is fallible, but the legislator and the judge do 

not err in their word and in their authority. That is, what 

is written is written. The same problem presents itself if 

the creation of law is granted to the community, of which the 

individual members are fallible, or subject to error. 

Outside of the law there is force or grace. 

Regulated force is subject to law. It is incontrovertible 

and infallible or authoritative because regulated by law, and 

in turn naturally renders the authority of law efficacious. 

Non-regulated force may regulate or not. Non-regulated force 

which regulates is revolution, and substitutes one judge and 

legislator for another, even more "authoritative," because 

their legitimacy is founded on force, upon a clear and 

decisive opposition, in which no mediation is possible, and 

which sustains a struggle in terms of force (p. 39). This is 

precisely the situation in France during the civil wars. The 

Protestants constituted a non-regulated force, to substitute 

their judges and legislators for the existing ones, the 

hierarchy and the monarchy. It was a new government, though 

they did not proclaim themselves supreme. 

The encounters between the Protestant and Catholic 

forces were an example of a force which is non-regulated and 

non-regulatory, and which refuses to express itself in 
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normative decisions, or as in this case is in conflict over 

normative decisions, a state of pure violence or anarchy. 

Violence offers no solution. It is the imposition of will by 

a brutal material act (Cotta, 1970, p. 37), as the civil wars. 

While the entire feudal structure in France was 

still in place in the sixteenth century, the Protestants of 

the Midi, in Guyenne, Upper and Lower Languedoc, and in 

Dauphin6, established a minority state, in the interior of 

which they could fight, live and work. The State was called 

the Provinces Unies du Midi (Chaban-Delmas, 1982, p. 188 ff.) 

First they had to justify their disaffection in regard to the 

successive sovereigns. For Calvinists, revolt against the 

sovereign wished by God is grave and unacceptable. In 

February 1573 the Assembly of Anduze explained that the 

Protestants were constituting themselves as an independent 

minority to struggle against the bad counselors of the King, 

to restore dignity to France, and to permit the Protestants 

the liberty of their religion. The first article stipulated 

that the solution adopted is only acceptable as awaiting the 

justice, the will or the liberty of the king. 

The preambles and minutes of the Protestant 

assemblies stated the reasons for their formation of a 

different political system, though they claimed they were 

obedient and revered the King C1573). The next year the 

justification was that the legitimate King was in Poland, and 
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that the assassins of Saint-Barthelemy were governing France. 

They took the Prince of Conde as a Protector, in the place and 

authority of said Seianeur roi de France et ̂  Poloone (p. 

188). In 1579 they said they claimed they were still in 

danger, though they recognized royal authority, and had chosen 

a legitimate chief, Henri of Mavarre. 

The minutes of the assemblies evidence the concern 

of the Protestants to organize a power which will be able to 

be legitimized, though not necessarily as Catholic. They held 

that the power which they took away from the King of France 

belonged to the country, the pays. It was a move toward 

popular sovereignty, which Montaigne must have ascertained, 

since he expressed mistrust of the opinion of the foule. For 

them the power taken from the King was retained and conserved 

by the country upon the advice and deliberation of the Estates 

(189). The law established was set forth by the assembly of 

Millau of 1573. The Estates General were to observe 

[t]outes lois divines et humaines, constitutions 

tant eccl^siastiques que militaires de la justice, 

police et finances faites par toutes assemblees 

legitimes et sp^cialement par ceste presente auront 

la superiority et domination par dessus tous tant 

g^n^raux que magistrats (189). 

Thus a federal republic was created, composed of 

persons elected according to the manner of the sixteenth 
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century, that is, each order elected its representative. 

Since the clergy was abolished, its place was taken by 

ministers, notable persons or magistrates. The police, the 

government, was carried out by consuls and other public 

officials of the cities and of the villages, according to 

their ancient coutumes. These magistrates also proceeded to 

districting, and to raising taxes. A parallel judicial system 

applying the laws of the kingdom was integrated. 

The Parliament as the final court of appeal remained, though 

they were violently anti-Protestant. Later they were egually 

divided between Catholics and Protestants. 

J.-A. de Thou wrote in his history about a new kind 

of Republic, separated from the rest of the state: 

une nouvelle esp^ce de r^publique compos^e 

de toutes ses parties et s^par^es du reste 

de I'Etat qui avait ses lois pour la religion, 

le gouvernement civil, la justice, la discipline 

militaire, la liberty du commerce, la lev4e 

des impdts et 1'administration des finances (p. 

190). 

Cond6 took an oath in 1574 to obey the laws, rules 

cmd ordonnances of the General Assembly of the Churches of 

France, which is made up of nobility, magistrates, and 

commoners. Henri IV took a similar oath in 1579. but acted as 

he chose. After 1580 the Protector named by a Protestant 
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assembly would belong to a constitutional monarchy, 

understanding which the General Estates of 1588 decided to 

create a permanent and salaried council, which would follow 

the Protector everywhere (which would enrage Henri of Navarre 

[pp. 190-191]). It was a surveillance control type of 

government. 

When one considers this state, unstable though it 

was, one must remember that Calvin's goal was to convert all 

of France. The theoreticians, in exile, were active through 

publications. The Protestants had created a veritable 

constitutional revolution, though limited in time and space. 

It integrated existing institutions, provincial or particular 

assemblies, municipal officials of cities and country, removed 

in any case from centralizing tendencies, and accorded 

sovereignty to a patented and recognized institution (p. 191), 

though still structured according to the Constantinian 

principle of union of Church and State. It was a Calvinistic 

political structure, of which Federalism is a trait. The 

theoreticians were trying to legitimize and justify this 

revolution. A minority, withdrawn from the Monarchy, would 

accord its power to the Estates General, and thus the 

orgeuiization and political management of the Provinces tJnies 

were the affair of notable persons and of nobles (p. 191). 

These relations were multiplying and contradicting 

themselves, as laws do in any case because of man's 
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fallibility. That is the reason there are so many laws, 

theories of law, and judicial proceedings, if not armed 

conflicts. It is a primary need to defend against enmity, 

which is the reason for both moral and juridical law. Actions 

are one of the primary sources of enmity. Man's needs the 

authoritative quality of law, the infallible determination of 

what he must do in regard to others. There is always an 

existential search for the infallibility of the norm and its 

authors. That is the reason for philosophy of law, for 

philosophers of law, and even for defining the principle of 

Papal infallibility in regard to matters of Faith and morals. 

Montaigne recognized the absurdities of many laws, 

as well as the inimical existential existence of the 

Protestant laws and state in regard to the Kingdom of France. 

They were the nouvelletez as opposed to coustume. which is the 

major theme of his Essais. His basic assumption and belief in 

regard to religion is that the Church of Rome is the true and 

authoritative Church, and that the Pope is the Vicar of Christ 

on earth. However, the law of the Church is Canon Law, and in 

most cases would not directly affect most lay persons whether 

Catholic or not, unless there were intervention for matters 

such as heresy. 

One of the resolutions to the difficulty of the 

infallibility or authority of law has been the appeal to 

natural law. The infallibility of the law and the human 
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derivation, since they are vicars. Natural law comes from 

God, and the solution of human legislators as vicars is based 

upon the conviction that man's actions are able to be 

regulated with the necessary infallibility or authority, only 

by the divinity, or by a transcendent principle. It is not a 

question of the theoretical value of the doctrine of natural 

law (Cotta, p. 33, 1970), which Montaigne questions in the 

The notion of vicar is metaphorical in regard to 

law. It is a means of explaining the authority of the 

legislator. When the human legislator ceases to be a 

transcendent authority, it becomes a political authority; of 

the people, the nation, the class, the group. The function of 

politics is to respond to the existential need to safeguard 

relations, and to defend against enmity by a movement and 

bonds which estaU3lish a semblance of friendship, that is 

solidarity. Any political group needs a minimum of solidarity 

(p. 34). 

Bergson felt that in the political aggregation the 

more solidarity was estciblished, the more the group becomes 

separated from others, which has a color of enmity, or at 

least of opposition. Rousseau noted patriots are severe 

toward foreigners (p. 34). When politics submits law to its 

logic, that of civil solidarity, it seems to furnish a more 
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solid basis for its authority or infallibility. Nothing seems 

more authoritative than law established upon the lives and 

history of a community. The many contradictions of law, and 

the resulting enmity, show that this is not a solid 

foundation. The civic law of another country means little to 

a foreigner, and may appear to him as bizarre, 

incomprehensible and false. Montaigne insists upon the 

ancienne coustume as the law of France for France. His 

histories of ancient customs, which resemble in many respects 

the histories of the new world, illustrate different aspects 

of coustume as a concept, and reflect the psychological aspect 

of struggles between Catholics and Protestants in France, and 

the mindlesc? way in which they continue the civil wars. 

If politics is constituted according to the image of 

friendship, of which it seeks to reproduce the personal 

intensity, law is constituted in the image of charity, of 

which it attempts to reproduce the universal expansion. The 

external norms are the right to hospitality, the ius 

pereqrinorum. the law of peoples, and international law (p. 

35). The shadow and image of infallible charity exists in law 

as a nostalgic trait. For that reason it has a universal 

character, that is, it is applicable in different degrees to 

all persons. That is the reason for the necessity of its 

infallible character. In charity there is universality and 

intensity of the rapport with the other. In law it is 
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disassociated. Thus it remains outside of charity, and thus 

it is finally only fallible. As a shadow of charity, lived in 

a spirit of awaiting and of hope in the coming of an 

infallible charity, the infallibility of law may be fallible, 

but will not be false (p. 35). 

The objectives of the French Protestants in 1567 

were more than revolutionary, they would be considered 

treason. 

Du 28 au 30 de ce mois de septembre, le roi 

pris, la reine morte. La Rochelle prise, Bergerac 

pris, Montauban pris, Lectoure prise et Monluc mort 

(Michel, 1971, p. 79). 

Conde (the brother of Antoine of Bourbon, father of 

Henri of Navarre) had prepared a general uprising for 

September 29, the feast of Saint Michael the Archangel, 

actually the day on which the Chevaliers of the Order of Saint 

Michael, loyal to the King, would be named. He attempted to 

capture Charles IX and Catherine of M^dicis at Meaouc. His 

army menaced Paris. The King's Swiss guards stopped them, and 

Catherine negotiated with Cond6 until the moment at which the 

protestant army was defeated at Saint-Denis on November 10, 

1567 (pp. 18-21). 

The civil war is discussed by Baird (1879, p. 206 

f f.) who describes the Saint-Barth^lemy and its eiftermath in 

great detail. The Protestants invited to the wedding of Henri 
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of Navarre and Marguerite of Valois were massacred, 

principally at the instigation of Catherine of Medicis and 

Henri III. Francois II was reluctant, and his consent was 

obtained by representing the Protestants as a danger to the 

royal family. Coligny, a Protestant, had urged Charles IX to 

reign himself, disregarding the advice of his mother. The 

pretext of the royal family was that the Protestants were 

plotting to kill them. Not only were the Protestants killed, 

their property was looted, even by members of the Court and 

the King. The massacre spread to other cities. Some mayors 

and magistrates refused to arrest the Protestants. Some 

Protestc^nts were advised to absent themselves from the city. 

One hangman refused to execute anyone without a trial and 

written orders. others saved them by imprisoning them, 

effective only if an order to kill them in prison were not 

issued, or if the mob did not find them. Thousands of bodies 

were thrown into the rivers and polluted the Seine, the Loire 

and the Rhone. Frederick II the Elector pointed out to Henri 

III when he was returning from Poland, that he had provoked 

Divine retribution, and had diminished the reputation and 

influence of the French with everyone in Germany, and probably 

in Europe. since the French King wished to be Holy Roman 

Emperor, it was more than a reproach. When Henri III returned 

to France in 1873. there were two opposing factions; 

determined to destroy each other. 
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Montaigne in the conclusion to "De la coustume et de 

ne changer aiseraent une loi receiie" (I, xxiii, p. 130) tells 

of Octavius et Cato who allowed their country to be imperiled 

rather than help it at the expense of changing its laws. He 

feels that it is not wise to permit everything to be trampled, 

and that laws should allow the possible, since they are not 

always able to be absolutely maintained, a variation of the 

conclusion to "De la liberte de conscience (II,II, xix, p. 

72). He seems to say that a legislator should have some 

authority about changing a law. The legislator, duly 

constituted, has sole authority to change the law. 
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VII. THE ANCIENNE COUSTUME 

Montaigne's insistence upon the concept of coustume. 

indicates that he considered it a first principle, and as the 

first principle of the Kingdom of France. Since coustume is 

unwritten law or tradition, he opposed the concept to the 

plethora of publications, with their many diverse nuances of 

theories. He is really warning against following any theory 

which may be set forth, an idea expressed as well in his 

presentation of the philosophers in the Apoloaie. which notes 

many variations about one idea. He realized that the 

stability of the kingdom depended upon the people as well as 

upon the King. He is attempting to deduce a principle of 

stability, and a way of preserving the kingdom according to 

its ancient principles, which had endured for a thousand 

years. 

Montaigne's function as reporter relates his Essais 

to the Grandes Chroniques de France of Charles V, which was a 

presentation of royal imagery, and supported the legitimacy of 

the Valois line. It was concerned with such themes as royal 

sainthood and piety," dynastic succession and royal 

prerogatives. Such images were "static, ritualistic, and 

ceremonial in natxire" (Hedeman, Speculum. 1994, pp. 169-172). 

In the silent world where gesture, scale and position are 

predominant, though Kings are crowned, declarations made, and 

battles won or lost, motives and underlying values are not 
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apparent. The historical circumstances affected the 

presentation. 

The ancienne coustume is the elaboration of the 

French Monarchy throughout the centuries, as a traditional 

Christian Monarchy. It is the tradition and traditions of the 

police. that is the governance, which affect all aspects of 

life in the Kingdom. It is the stability Montaigne presents 

as necessary in a world which is 

. . . un branloire perrenne. 

La constance meme n'est qu'un branle plus 

languissant. jg ne peins pas 1'etre je peins 

ig pas?e^gg (III, ii). 

The world as constantly changing not only implies it 

is matter, but also that what he is describing partakes very 

little of the immanence, unchangeableness, and order of God. 

The proportionality is so disturbed, that there is great 

disorder. 

It is as well a question of psychological stability, 

since the King is considered the representative of God on 

earth, and he is a sort of mythical figure on the secular 

level. The King was to defend the Church. 

Louis IX of France, Saint Louis, embodied the ideals 

of the Christian Kingship of France. His tradition was 

accessible and familiar to persons in the sixteenth century 

since Joinville's Vie de Saint Louis contains an edition of 
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Louis' Enseianements to his son and successor Philippe III 

(O'Connell, 1972)." The Teachings which most resemble those 

reported by Joinville appear in the Grandes Chroniques of 

France of Charles V. Philippe III was a second son, and had 

remained unknighted for twenty-two years, seven of them after 

the death of his brother Louis. Instructions were perhaps 

even more necessary in the case where he was not trained as 

the successor. 

Louis was learned and read both Latin and French. 

The clergy had supervised his education. He gathered friends 

and relatives around him after dinner every evening, to 

exchange ideas and opinions about God, the saints, and their 

actions, and about stories from Sacred Scripture and the lives 

of the Fathers. He founded a library in the Sainte Chapelle 

where he placed copies of works he considered to be of capital 

importance so that religious would be able to consult them. 

It was considered to have been inspired by the library of a 

Muslim prince. 

Saint Louis relied upon the Bible, especially upon 

sections of the Old Testament, in which God speaks to the 

patriarchs and kings of their duties. He considers that there 

is a constant struggle between good and evij., and that the 

King is responsible for everything which happens in his 

kingdom. The King must root out evil and establish the city 

of God. It is an ideal of a Christian Emperor in Saint 
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Augustine's City of God. 

Gilbert of Tournai and Vincent of Beauvais wrote 

Specula Regis. a veritable florileaium. in which the authors 

quote Scripture, Fathers of the Church, and authorities from 

pagan antiquity. Their purpose was to advise the king on 

virtually every aspect of his private and public life, for the 

purpose of the establishment of a just reign. Saint Louis 

preferred the Scriptures to the scholastics. Vincent of 

Beauvais wrote Qe eruditione filiorum nobilium between 1247 

and 1249, dedicated to Marguerite, the wife of Louis. It was 

intended as a guide for royal tutors. 

Louis greatly admired his grandfather Philip 

Augustus, and though he supported the Church (Joinville's text 

includes an exhortation to the loyal to the Pope), he held 

firm when it was necessary to do so to protect his legitimate 

interests. His teachings are the result of study and of his 

vast personal experience. 

In the text of the teachings (O'Connell, 1972, pp. 

55-60), Saint Louis exhorts his son to love God with all his 

heart and all his power, otherwise nothing can have value; 

that he never commit a mortal sin; that if God sends him 

illness or suffering, he should accept it debonnairement. and 

thank God for it, since it is for his good, and perhaps 

because he may not have served God enough;, or done things 

against His will; he should thank God for health and 
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prosperity, gifts of God, and not be proud; he should go to 

Confession often, and choose confessors who are holy and 

educated, and follow their advice; he should attend Mass 

attentively; he should pity and help the poor, discuss his 

problems with his confessor, or with a loyal friend who will 

not speak about them; he should keep good company and listen 

to Our Lord in sermons and privately; he should pardon 

willingly, and love the good and hate the evil in another; he 

should not tolerate talk which may lead to sin, nor willingly 

listen to talk against another; he should tolerate no talk 

against Our Lord and Our Lady, and if a cleric or a person 

over whom he does not have jurisdiction errs, he should tell 

it to the superior of the person, or to one who may have 

jurisdiction; that he be good in all things so as to be 

worthy to receive the holy anointing by which the King of 

France is consecrated; that he be just, and in cases between 

rich and poor, favor the poor until the truth is known; he 

should present a quarrel to his council, but not insist upon 

it too much until the truth is known; he should make 

reparation for himself or for his ancestors, such as returning 

land, for the deliverance of his soul and that of his 

ancestors; he should maintain in his kingdom every kind of 

person, and especially those of the Holy Church. 

Saint Louis recommended his mother and his brothers 

to him. Church benefices should be given through the great 
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council of preudomes. and preferably to those who have less. 

He should not war against Christians, and should try means 

other than war, since many sins are committed in war. The 

poor should be protected. His officers of justice should be 

just. He should reverence and honor the Church of Rome and 

the Pope fI'Apostolel. He should not have taverns, gambling, 

etc. in his kingdom, to avoid sin in his kingdom. He should 

thank God for his bounty. He should spend carefully and 

wisely. 

Saint Louis asks him to have Masses offered and 

prayers said after his death by all the congregations of 

France. He blesses his son, exhorts him to honor and to obey 

God,so that they may see each other in Heaven. The last 

article says 

A lui soit gloire, honeur et louange qui est 

un Dieu avec le Pere et le Saint Esperit sanz 

commencement et sanz fin (p. 60). 

In the religious controversy Montaigne states that it 

is not for us to determine the portion of obedience we owe to 

the authority of nostre police ecclesiastique. Doing away 

with articles of faith only creates confusion and disturbs the 

conscience. The Reformers would leave little of traditional 

dogma (I, xxvii. Brown, 1963, p. 33) The ancients did not 

scrutinize established law and customs since they did not wish 

to engender disobedience. Saint Paul says that it is the law 
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which makes him guilty. Religions govern interior acts, and 

thus serve as a bridle against intemperate minds and unruly 

actions, and maintain an awareness of responsibilities and 

duties (II, xii, xvi, p. 34). 

In De la noblesse francaise aux XVIe-XVIIe siecles 

(1985), Constant notes that there was an idea of lost grandeur 

and a search for a return to a golden age. Some of the 

nobility tried to put the theories in practice, but failed in 

the face of a determined royal power. It was not the first 

time such attempts had been made. The nobility justified its 

privileges as descended from the Franks, who had conquered the 

Gallo-Romans in Gaul. The myth was evoked by H'^traan in the 

Francoaallia. and was very popular. It challenged monarchical 

authority. 

However, while noble English barons succeeded in 

imposing a national representation upon their sovereigns, the 

French gentlemen rarely even conceived a project of 

constitutional government until 1792, when they wrote a 

constitution for a constitutional Monarchy. It did not 

succeed, and Louis XVI was executed in 1793. They regarded 

their traditional Monarchy as a model (Constant, 1985, p. 

271). Yet from the fourteenth to the seventeenth century 

there were many attempts to take control of royal power, which 

coincided with periods of crisis for royal authority. The 

attempts usually had to do with demands regarding control of 
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taxation, and representation of members of the Third Estate on 

the King's Council. The same thing happened at the Estates of 

Blois in 1588. The King triumphed over demands to control 

decisions, taxes and nomination of members of the Council (p. 

272). The King won because of the support of the nobles. It 

was due to the myth or idea of the King of France as the chief 

of war and the natural head of the nobility, rather than to 

political or legal considerations of coustume. 

The great nobility always pretended to have the right 

to rebel against tyrannical measures taken by the King. They 

formed parties and several times waged war against the King. 

Under Charles VIII in 1485 and 1487, there was a cnierre folle. 

principally because of taxes. Until 1559 there had been 

external wars in France to satisfy the violence of the 

nobility, and the necessity of military conquest. From 1560 

until 1598, there were the wars of religion, civil wars. The 

internal struggle was more deadly because there were new 

methods of warfare. Artillery had done away with personal 

valor, which Monluc regrets. Thus when Montaigne says he is 

speaking as a fol. he is referring not only to a court custom, 

he is evoking Saint Paul's word to the Corinthians (v. 7) that 

he seems to preach folly. Montaigne was speaking in a century 

of growing rationalism, and was writing in favor of the 

ancienne coustime. He was writing in in a hostile atmosphere, 

in part in response to pamphlets being written by persons not 
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in France. 

He was not in favor of war to unify the country, a 

practice of past monarchs, who wished to occupy the always 

restive nobility. The country had been unified under 

Catholicism, and he believed it should be so again. 

The Monarchy of France, according to the ancienne 

coustume was indissolubly linked with the Catholic Church. 

That is true of Constantinople as well, but in a different 

manner, since the Emperor considered himself superior to the 

Patriarch, and the Emperor summoned Ecumenical Councils. The 

investiture quarrel was over whether the King could control 

ecclesiastical authority and appointments in his own Kingdom, 

but in no way claimed equality with or primacy over the Pope 

in religious matters. The King acceeded to the principles of 

the Council of Trent. 

For Montaigne the Christian religion has all the 

marks of justice and utility, the most apparent of which is 

the recommendation of exact obedience to the magistrate, of 

whom the King was considered the principal one, and the 

maintenance of the forms of government. It is an evocation of 

Saint Paul's Epistle to the Romans (13), that one is to be 

submissive to due authority. The underlying concept was that 

of the King having authority from God. In the preceding verse 

Saint Paul warned that they should not conform themselves to 

the present age, but seek renewal of the mind. There were 
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many members of one body. They should seek those who are 

lowly, pay taxes, and be charitable toward those who are weak 

in faith. The political order, established by divine wisdom, 

leads to victory against death and sin (p. 127). Montaigne 

contrasted fantasy with Divine Providence, which is all 

powerful, above our control and our force, so that it is 

madness and impiety to attempt to imitate it (p. 128). 

Quel est celui, en effet, qui ne serait emu 

par une antiquite conservee et certifiee par 

les plus eclatants temoignages? (p. 128). 

There was a danger of persons acceding to treatises 

such as the Francoaallia of Hotman, who was really showing 

that the present monarchs were not observing the ancienne 

coustume in political matters. Hotman had set forth questions 

about reform of the institutions and the magistrature in an 

early treatise, the Antitribonian. written at the request of 

Michel de L'Hospital, which Hotman did not publish during his 

lifetime (Giesey, 1967, p. 596 ff.) Montaigne reinforces his 

idea by saying that the laws could allow something, when 

unable to accomplish what is legislated, or suspended, or 

allow what is not forbidden. It touches on the realm of the 

infallibility of law, and the liberty of the judge to replace 

existing law, in effect, by the infallibility of his decision. 

New opinions, of which there were many at the time, did not 

have a great deal of success (Tournon, 1983, p. 169), and were 
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considered only private opinions. Montaigne reminds his 

readers that there must be a cohesive organization, 

un corps qui se tient en ses principaux membres 

et offices (I, xxiii, p. 129), 

and a common consent as to obervations and obedience. It is 

impossible to take away one part of a building made of pieces 

joined together, without having the entire building affected 

(p. 125). 

The Provinces Unies du Midi had already been 

established when he wrote this Essai. It does touch upon 

religion, because the sovereignty transferred to the people, 

echoed the dispute about the conciliar theory of the Church, 

that of the Council of Basel, which was condemned. It was a 

question of the Bishops ruling the Church over the primacy of 

the Pope, but also of the clergy, rather than the King or the 

Prince having regional control. Obviously the Protestants in 

the south of France had made two basic changes. They put into 

effect popular sovereignty, and that sovereignty was based 

upon another Church, thus denying Church, Pope and King. 

In regard to religious matters, Montaigne avoided 

those disputes. He believed that 

Cette partie estant hors de nos raison humaines, 

il est plus excusable de s'y perdre, a qui n'y 

est extraordinairement esclaire par faveur divine 

(p. 116). 
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His criticism of the state of justice indicates that he is 

aware of them, and seeking to analyze the probable causes on 

the secular level, since it was not only a question of freedom 

of conscience as well as of political adherence, it was a 

question of the right of persons to their property, and to 

dispose of it to ensure they would be able to live." 

Though the effort at centralization of government 

and the codification of local coustumes. begun under Charles 

VII had continued through Henri III, the entire underlying 

Feudal system was still in place in the sixteenth century. 

The frontier regions were governed by lieutenants aeneraux. 

princes of the blood or very great lords. Their power could 

lead them to betray, as was the case with Conde, Henri of 

Navarre, and the Provinces Unies. and the royal government 

delegated commissioners of bourgeois origin to the provinces. 

The medieval divisions of the Kingdom into baillaaes in the 

north and senechausees in the south conserved their 

privileges. There was an increase in judicial affairs caused 

by the increase in population, and a multiplication of 

judicial officers. 

The most important matters were the domain of the 

Parliaments: Toulouse, Grenoble, Aix-en-Provence, Bordeaux, 

Dijon, Rouen, Rennes. The most ancient Parliament was that of 

Paris. The Kings themselves had to take account of two 

immemorial privileges: the right to register ordonnances, the 
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great acts of government, such as treaties with a foreign 

nation, and the right of remonstrance, or petition (pp. 103-

104). Henri II and Henri III multiplied positions at the 

court, selling them to the highest bidder. It was later an 

immense burden, since these officers then had to be paid. The 

trimester system begun by the Valois was extended. Henri II 

multiplied by two the number of counsellors of the different 

Parliaments, and issued an edict that each of them would be 

present at only half a session a year. Henri III created 

original positions, such as inspectors of hay. The minor 

officers harrassed those under their supervision in order to 

justify their appointments. The provincial tax collectors 

cheated and gave false reports (p. 99 ff.) 

The Kings of France in the sixteenth century wished 

to have essential decisions reserved to the Council of the 

King, in contrast to Louis XI who took power away from the 

Council. It was almost impossible due to local privileges. 

It also impinged upon the role of the Estates General, who 

traditionally "granted" to the King the right to levy taxes. 

Loans were a terrible burden because of interest payments. 

The Church had always condemned lending money at interest as 

usury. It meant one should not charge interest, but according 

to Saint Thomas, paying interest was not wrong, if it was for 

a good purpose. The interest burden would probably fall upon 

the people. The King of France borrowed. Some bcmkers 
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profited, but some were exiled or executed. 

Montaigne says it is difficult to discourse and to 

reason about the ordonnances de la coustume (I, xxiii, I, p. 

119). He believes that a good sentence helps the ordinary 

stupidity of our judgment, which would also refer to the 

aphoristic nature of classical law. However, he found that 

the force of law and of examples revealed the foundation to be 

weak (p. 122). That is precisely the problem of the 

infallibility of the law, and of the foundation of authority 

for law and for sentences. 

The magistrates as well as the merchants, were the 

principal classes which became Protestant, including the 

Comtat Venaissin, which were Papal States. Montaigne evoked 

the function of justice as the prerogative of the King in 

Christian monarchies. The private judgments about religion 

were causing the civil wars and ruining everything. They are 

religiously a non-regulated regulatory force in terms of the 

authority of law in France at that time. It was a revolution, 

and they were attempting to replace the existing religious 

order, if not openly the order of the Monarchy. It was 

according to their private judgment, which was also the cause 

of private wars. One of the characteristics of Roman civil 

law is that it leads to particularism. Montaigne says he is 

disgusted with the new ways, all of which have contributed to 

the harm. 
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Je suis desgouste de la nouvellete, quelque 

visage qu'elle porte, et ay raison, car 

j'en ay veu des effets tres-dommageables. 

Celle qui nous presse depuis tant d'ans, 

elle n'a pas tout exploicte, mais on peut dire 

avec apparence, que par accident elle a tout 

produict et engendre: voire et les maux et 

ruines, qui se font depuis sans elle, et contre 

elle: c'est a elle a s'en prendre au nez 

(I, xxiii, I, p. 126). 

He says for each malady, for each part of the body, its own 

worker (p. 188). It recalls Rabelais' little men with 

lantern-pills who descends into the body to discover the 

malady before the patient expires, which Pasquier recounts at 

length in a letter written in 1585 (Pasquier, 1974, p. 311). 

Montaigne is quite positive when one considers the 

state of France, and the tone in which Agrippa d'Aubigne wrote 

Les Traaiques. Aubigne subscribed to the theories that the 

King should govern his people wisely, and should not command 

one part of the citizens to massacre the other. He felt the 

King of France had become a tyrant, and since the feudal pact 

had been broken, the Edicts signed by the King violated, he 

had also broken his alliance with God, which constituted the 

foundation of his authority. He could thus legitimately be 

deprived of his fief, the Kingdom of France. Aubigne 
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recognized extraordinary vocations, and believed Henri of 

Navarre was one of those chiefs whom God raises up when his 

people are in distress. He wished to raise the standard of 

Israel over France, and claimed the right to preach the pure 

Gospel, and to defend the liberty of the nobles (Soulie, 1982, 

pp. 164-165). He observed the same disparity of motives as 

Monluc and Montaigne. 

Blaise de Monluc had commented about the character 

of sovereigns and princes, and his attitude was somewhat 

ambiguous. He was indignant about the contradictions of 

politics, the ignorance of the Court about the real situation, 

and its complaisance for flatterers. Ingratitude seemed to 

him the vice proper to Kings. His criticism is softened in 

regard to individuals. He sketched the drama of the Valois 

and of France. 

Tant il y a qu'il y est bien aise de reprendre 

et trouver en faute ceux qui ont le maniement 

des affaires du monde, et meme si grandes comme 

elle a eu [Catherine], ayant sur les bras le roi 

et messieurs ses freres si jeunes, et etant tous 

les princes bandes I'un contre 1'autre, les uns 

avances, puis recules, et apres ce beau manteau 

de religion qui a servi aux uns et aux autres 

pour executer leurs vengeances et nous faire 

entremanger (Michel, 1971, p. 130). 
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Montaigne does not attack persons, he presents 

concepts. His political concept is based upon the theological 

vision of power according to which the French Monarchy had 

existed since ancient times. It was a consecrated doctrine, 

but not one established a priori. It was a doctrinal and 

militant orthodoxy. Later absolutism would conflict with 

traditional absolutism, with its long-standing accepted basis 

and full ethicity. It would also conflict with the doctrines 

of the popular origins of power and the right of resistance 

(Albuquerque, 1984, p. 249). Sovereignty cannot compromise or 

make peace with the right of revolt which puts power in 

question (p. 250). In the case of France it was an affair of 

state both spiritual and temporal. The King and the monarchy 

were the archetype of government. Juridically it was 

Christian and Catholic. The old meaning of raison d^etat is 

prudence. As the Affair of State or the Government, it would 

mean that it would be Christian, Catholic, just, humane, and 

legitimate (p. 252). 

The raison d^Etat according to religion, is to 

observe it. The power of the prince consists of the love of 

his subjects, not in liberty of conscience. Henri III was 

said to have made unfortxinate judgments after having read 

Machiavelli. Since he was responsible for the Saint-

Barthelemy, he may have judged that the Massacre was a remedy 

for ills, the "medicine" to which Machiavelli refers, a 
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metaphor used by Montaigne as well (p. 253). The Holy Spirit 

is considered the author of Sacred History, and there is a 

union of politics with piety. Some suppose the good Catholic 

to be a bad politician. In Spain, France, England, Scotland, 

Ethiopia, Turkey, Persia and Russia, the power of the monarch 

was not questioned, and the sovereignty was not shared by his 

subjects (p. 254). The problem in France was the articulation 

of the judicial-political structure of the council with the 

theory of sovereignty (p. 258), as well as the reform of all 

the institutions. Saint Thomas said there is a difference 

between advice and precept. Precept implies necessity; 

counsel is optional (p. 258). 

The nature of the French monarchy before the idea of 

droit dixin, clearly fulfills the description of a Christian 

monarchy of the time, as discussed by Lemaire in Les lois 

fondamentales dfi lA monarchie francaise (1975). The 

traditional Christian monarchy in France, Spain and Portugal 

were not edssolutist.'* It is of interest to summarize the 

principal theories, since Montaigne says it is the cause of 

the laws and the defense of the ancient state of the image of 

the laws, 

recedes et anciennes de cette monarchie 

(ChtUaan-Delmas, 1982, p. 70, I, p. 43), 

the vieux train, the ancicnnc ooltce das loix. the Isi* 

antiques. the only law which have validity because of their 
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ancient existence, those which 

sont en leur vray credit, ... celles 

ausquelles Dieu a donne quelque ancienne duree: 

de mode que personne ne sache leur naissance, 

ny qu'elles ayent est6 jamais autres (ibid). 

Early writers considered the royalty as almost a 

religious function, and the prince as the representative of 

God on earth, to cause justice to reign. The authors of 

public law were ecclesiastics, and their treatises were the 

basis of public law. The Ecloaa of Leo III was a secular 

matter and dealt with ordinary private law. The treatises 

about French law dealt with the obligations of the prince. It 

was perceived very early that one of the obligations of the 

prince was not to impose unnecessary taxes. The king was 

considered the chief, the head, the thought of the entire 

people, and wisdom was the royal virtue par excellence. They 

repeated the formula of Isadire of Seville that the name roi 

comes from cssi£ droitement. If he governs with piety, 

justice and mercy, he is rightly called otherwise he 

loses even the name and is only a tyrant (p. 3). The king was 

to govern according to right reason, and principally govern 

the people of God, command them with equity and justice, and 

bring about peace emd concord. 

The domain of the king is social relationships which 

result from the very nature of man (thus from natural law), as 
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well as the rapport of government with the subjects, and that 

of private persons among themselves, which have justice as a 

basis. The attributes were outlined by Jonas in De 

institutiione reqia at the beginning of the ninth century, and 

were included in the Church Council of Paris in 829, and in 

the Capitularies (p. 2). His presentation of the attributes 

of a king were those already claimed by Clovis, who wrote to 

the bishops, that peace and discipline may be in our kingdom. 

. which was published by Clotaire II in 614, two centuries 

later (p. 4). He was not to oppress persons, was to dispense 

justice equally to all, punish crime, defend strangers, 

orphans, widows and churches, nourish the poor with alms, 

believe the Catholic faith and drive out the impious from his 

kingdom, confide the affairs of the kingdom to just men, have 

counsellors who are mature, wise and sober, and defend the 

fatherland with courage and justice against its enemies, which 

were in a treatise by Jonas about the abuses of the century. 

They all contained moral considerations, which Montaigne may 

have had in mind when he remarked in Qe la moderation; 

Les sciences qui reglent les meurs des hommes, 

comme la theologie et la philosophie, elles se 

meslent de tout. II n'est action si prive et 

secrette, qui se desrobe de leur cognoissance 

et jurisdiction II, p. 226). 

Hincmar of Reims, a bishop of Reims of the ninth 
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century, wrote De ordine palatii in 882. The complex power of 

legislating, of ruling and of carrying out the laws, belonged 

to the prince. Civil and penal law at the time formed a sort 

of corpus coutumier. which the sovereign was to touch as 

little as possible. He was not to change the law, but to 

ensure its respect. His laws were apart from customary law, 

and he was not to modify customary laws unless necessary and 

under certain conditions. It is an attitude and language 

which subsisted until after the middle of the sixteenth 

century. 

Hincmar believed that all subjects must faithfully 

and conscientiously obey the King, because he who resists a 

power ordained by God, according to Saint Paul, resists God 

himself (p. 6). The King serves God by prohibiting and 

punishing disregard of his laws with a religious severity (p. 

7). Only the king could carry out these functions. However, 

he judged himself, or through the comte du palais (p. 5). The 

jurisdiction of counts in the provinces came from the King, 

and any cause, whether already judged or not, could be brought 

before the King. Difficult cases, those in which the coustume 

was uncertain, too rigorous, or contrary to Canon Law, were 

submitted to him. Secular law had to give way to religious 

law, and the difficulty was resolved according to the wisdom 

of the king. 

In Carolingian times, it was unanimously held that 
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the authority of the prince came from God alone. Pepin was 

chosen by the considerable persons and the ecclesiastics, but 

even if the prince governs, and even acquires his sovereign 

right with the consent of the people (the monarchy was not 

considered hereditary at that time), the people are in no way 

the source of this right or this authority. The formula is 

roi par la grace de Dieu. Choice and consent are considered 

only the instrioment used by God to manifest his will, as for 

the election of a bishop or an abbot. Royalty was a kind of 

ordination. It was believed to be conferred by Divine 

Providence, rather than because of ability, or of the will or 

the force of man. The king had to be concerned with the 

interests of God, because the king represented Him to the 

people, and God will demand an account of his mission on the 

day of judgment. 

In Charlemagne's time (ca. 800) the king governed 

with a council. The limitations of royal power were that it 

was necessary to have the agreement of an assembly, and the 

law imposed itself on the prince as well as on the people, and 

he was subject to moral and religious obligations (p. 12). 

The gQustume was to have olacite or plaids. They were 

assemblies of the great lords, the bishops, the high 

functionaries, who had a deliberative voice about the 

principal legislative or administrative appointments. The 

king was not present at the deliberations, but could attend. 
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if the assembly so desired. Car tel est notre bon nlaisir. 

means car tel est nostre placite. that is, our decision made 

after due consultation. 

The King governing with a council was a coustume. 

and was the origin of the Parliament and of the Estates, 

considered to be concerned with the nation. The limitations 

of royal power were that it was necessary to have the 

agreement of an assembly, the law imposed itself on the 

prince as well as on the people, and he was subject to moral 

and religious obligations (p. 12). Saint Thomas' phraseology 

that the monarch need not obey the law may be an incomplete 

citation, or an oversight in the editing of his manuscripts. 

It would seem to apply more to the Basileus of Constantinople, 

than to a French monarch. 

The ancienne coustume was the implicit basis for the 

actions of the Catholics against the protestants during the 

civil wars, which should also be judged within the context of 

the times. The King of France was not only to legislate for 

his kingdom, he was regarded as the guardian of the Faith. 

He was the great dispenser of justice, the judge of 

universal peace in his kingdom. It is more than an idea of 

the role of royalty, it is an entire conception of the State. 

Jonas, Bishop of Orleans, said that the king's justice is the 

peace of his people, emd the shield of the country. 

Le roi est le seigneur en faisant des lois 
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en son nom (p• 6). 

This theory held throughout the centuries was the 

basis for interpretations in regard to the volonte du prince 

even at the time of Montaigne. The theory of duty imposed 

itself upon the king, and by extension upon the ministers of 

State, and the baronies. The theoreticians of the tenth and 

eleventh centuries relied on Scripture or on the Fathers of 

the Church, more than on abstract reason (Lemaire, 1982,p. 

19), about the relationship of spiritual and temporal power. 

Most of the royal decrees of the epoch expressly mention the 

conseil and the assentiment of the bishops and of the 

considerable persons of the kingdom. 

At the end of the eleventh century (1100) the 

political doctrines and private law were transformed by Roman 

law, that is Justinian's law, and by the influence of the 

literature and philosophy of antiquity. Ives de Chartres 

discussed the Institutes. He says that what the emperor 

decided by prescrit or by edict has the force of law. In Rome 

the Praetor handed down edicts. 

C'est ce qu'on appelle constitutions (p. 20). 

Chartres says that by the royal law, the people transferred 

all its power to the emperor, but he did not cite it, since he 

deemed it did not seem proper for Christian political law. 

The source of authority, whether divine or temporal., is the 

question of the sixteenth century. It began to change the 



240 

nature of the monarchy, according to Bodin's theory of 

absolutism. It was an aberration of the theory of divine 

power inhering in the King. 

The Renaissance began in the thirteenth century with 

the interest in Aristotle's philosophy (pagan literature had 

appeared in the twelfth century). John of Salisbury was 

nourished by pagan literature (Cicero, Plutarch, Virgil, 

Horace, Ovid, Lucan, Juvenal) and he admited the transfer of 

sovereignty by the people. Suger at the time of Saint Louis 

was still a partisan of droit divin. The prince was the vicar 

of God, of whom he carried the living image in his person (p. 

21). 

Vincent of Beauvais, whose work, Miroir hystoryal 

reprinted in 1631, was in Montaigne's library (Villey, 1976, 

p. 265) established the distinction between spiritual power 

and temporal power, and the superiority of the first over the 

second. Instead of arguing that the first is conferred by God 

Himself, and the second by men, he discusses the differences 

of the nature and of the ends which distinguish them. He 

conceived of royalty as conferred by the Church, based upon 

the Old Testament in which the priesthood is instituted by 

God, and royal power by the priesthood, on the order of God. 

That is why, in the Church of God, the bishop consecrates the 

kings (p. 22 ff.). (The Saint Ampoule was held by the 

Benedictine Abbey at Reims, but the bishop of Reims anointed 
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the Kings (Coviness, 1993, p. 729 ff.)) 

William of Auvergne almost introduced popular 

sovereignty into the Church itself. He believed that the 

secular or spiritual magistrate possesses power, which is the 

power of the city of which he is magistrate. Every magistrate 

serves the city, even when he commands. He only exercises a 

jurisdiction, which belongs wholly only to the city itself. 

The kings are nothing more than the ministers of their 

kingdom. The Roman Pontiff recognizes that his function is 

that of a servant, and calls himself the servant of the 

servants of God." William of Auvergne was familiar with the 

doctrines of Aristotle. The discussion in the twelfth and 

thirteenth centuries, in the University, was about the origin 

of sovereignty (p. 24). It was a philosophical rather than a 

legal controversy. 

After the thirteenth century, the principle of 

hereditary monarchy took a more and more important place, and 

the notion of the fundamental laws was defined and developed. 

Hugues Capet and Robert were elected, and considered the 

kingship as elective. The origin in the ninth century had 

been due to ecclesiastical influence. The clergy preferred 

the elective system, as for a bishop or an abbot. At the end 

of the eleventh century, Ives of Chartres combined heredity 

with election and ecclesiastical investiture. Common 

consensus was required even in the case of heredity (pp. 25-
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26). Hotman later insisted upon this, but in the absence of 

a dauphin. 

The fundamental laws came from texts in which it was 

a question of a legitimate order, a royal coutume. The idea 

that the prince is the minister of public utility, the slave 

of equity, is implicitly or explicitly formulated. John of 

Salisbury in the twelfth century sketched out an idea of 

positive fundamental laws, as opposed to natural law. Though 

the prince is the image of the majesty of God on earth, he is 

not above every law. The prince must realize that the Divine 

law is not violated with impunity. He is also subject to 

natural law, that is, to those precepts legitimate to all 

peoples. Neither are subject to the caprice of the prince, 

which does not lessen legitimate power. When one says the 

prince is above the law, it does not mean that everything is 

permitted to him, but that he must be one who observes the law 

through love of justice, and not because of the fear of 

punishment, who procures the good of the State, and in 

everything prefers the advantage of others to his own will. 

If his will has force of law it is because he is permitted to 

wish only that which the law or equity orders, or that which 

the common good commands. He may not depart from justice (p. 

27). 

The laws include those which govern the transfer and 

the exercise of power. The prince is subject to the law, 
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governs the people in conformity with the law, and claims the 

first place, the highest functions, and also the heaviest 

burdens of the State only by benefit of the law. The tyrant 

is he who oppresses the people by violent domination. 

According to Lemaire, these theories exercised as 

much of an influence on the growth of the French Monarchy, its 

formation and its destiny, as the most important historical 

events. Those who taught the kings and created their 

doctrines, the state of opinion, which permits a government to 

live, were ecclesiastics, as well as important members of the 

Government. 

From the fourteenth century onward, the legists, who 

begin to hold the first places in the council of the prince, 

began to construct a theory of positive fundamental laws. 

However,they were taught by the University, which professed 

scholasticism and taught Roman civil law, and their theories 

evidence that influence (p. 30). 

Saint Albert the Great and Saint Thomas introduced 

Aristotelian doctrines into political science, and transformed 

many ideas. They vulgarized Aristotle's Politics. and 

commented it step by step. It was a departure from the notion 

of droit divin. Saint Thomas said that the right to rule 

belongs to the multitude in view of the common good. It may 

make the laws and choose the magistrates. It is sovereign; 

the magistrates only act in its name, and the prince only 
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holds its place. 

Saint Bonaventure felt that God often confers power 

with the cooperation of man. Saint Thomas said that there was 

cooperation, but not transfer or delegation, by the people of 

a right which belonged to it alone. The power of the king may 

be of divine origin, but removed by two degrees, since God 

gives the sovereignty to the people, and the people give it to 

the prince. Saint Robert Bellarmine (1542-1621), who was a 

Cardinal, said that the nation must, by natural law, choose a 

sovereign, and give him that sovereignty which the nation 

should not retain. Thus sovereignty is only the duty to 

create a sovereign, though inalienable, when the occasion 

arises, and that sovereigns, or those elected, are clothed 

with authority by God himself. 

Montaigne in the sixteenth century insisted on the 

ancienne coutume. developed through treatises, mostly by 

ecclesiastics, and carried out in practice by the King's 

Council and the Estates. The ancienne coutume was principally 

concerned with the succession of the King of France. The idea 

of Divine authority for the King as the representative of God 

on earth, and of a Divine order and Divine laws would provide 

a basis for the concept of the infallibility or authority of 

laws. The theory of Saint Thomas was that the power of the 

King, though it may be of divine origin, is removed by two 

degrees. It would make the basis for the authority of 
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positive or human laws more tenuous, though as laws none the 

less authoritative. Insisting upon the ancient coustume was 

also a restraint upon reform, not so much of the monarchy, but 

also of institutions, which Hotman was suggesting be inspired 

by Roman Law. 

The dispute about laws whether intangible, placed 

above human wills or, as coustumes and traditions analogous to 

those of private law, had become more well defined, probably 

since the time of Henri II, who had conducted research about 

the fundamental laws of France. Almost all public law in 

France consisted of the general laws of the Christian 

monarchy, called essential, fundamental laws (Lemaire, p. 33). 

This category included the judicial and legislative power of 

the prince, government tempered by a great assembly in 

council, the general obligation to respect the laws, the 

quality of being Catholic required of the prince, and the 

monarchical form of the State itself. 

The domain of positive law, of purely human law, 

which may vary with time, was then essentially customary, that 

is, a result of tradition and practice, even if stated in 

writing, rather than of a priori principles, which is regarded 

as "written law." It was concerned with the law of succession 

to the crown, which in the end became hereditary and 

indivisible, after having been elective, the exclusion of 

women as successors to the throne of France, as well as the 
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usages concerning the participation of the clergy and the 

lords in royal power. The question of succession was one of 

the principal problems at the time of Montaigne. 

The logical outcome of the doctrine of sovereignty 

belonging to the nation, which was to be developed by 

publicists in the sixteenth (and the eighteenth) centuries, is 

that the fundamental essential laws have as their object 

certain rules of natural law, which are very general and 

applicable to every government, whether Christian or not, 

whether monarchies or not. The principles were considered to 

be that the government must act for the greatest good of the 

nation, it must respect individual rights, and in general, 

respect natural law. But the form of government, whether 

monarchy, aristocracy or democracy, and the law of succession 

to power, whether elective or hereditary, the conditions of 

exercise of this power, whether absolute or controlled, that 

case in which the person or persons holding power may be 

deprived of it, should be regulated by the nation itself. 

The principle that the people confer sovereignty on 

the prince is from the lex reqia of Roman law. The prince 

must respect the laws because it is the laws which confer 

power upon him. Mot to obey them would be to attack his own 

sovereignty (p. 30). It seems a circular system of habitual 

observance, which by usage confers authority or infallibility 

upon those laws. Montaigne discusses the nature of natxiral 
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law, and in regard to the government, when he speaks of the 

ancienne coutume. he is implying the ancient tradition with 

its limitations of divine, natural and human law. The 

problem in regard to the authority or infallibility of natural 

law is precisely that it is to be principles of law discovered 

by right reason. In the Apoloaie Montaigne discusses at 

length the problems which exist in regard to discovering what 

natural law is, and what natural laws should be. Saint Thomas 

says that it is a sketch of law. Saint Paul says that all 

persons have the law written in their hearts. That it is not 

sufficient is indicated when he continues that it is the law 

which conveys guilt. 

When one is ignorant of the law, moral guilt may not exist. 

Around 1300 Philippe of Beaumanoir says that the 

king by right had the general care of all his kingdom, and can 

make all establishments, but they must be for a reasonable 

cause and for the common profit, and by grand conseil. and 

taUce care especially that they not be made against God nor 

apart from good morals (p. 37). Included in that which peut 

et doit fere the sovereign are those who have baronies, 

because each baron is sovereign in his barony (p. 37, n. 1). 

The Kings affirmed their intention to observe the 

coutume. Philippe V states in an ordonnance in 1318, that 

when we received the government of our ten kingdoms from God, 

the greatest desire we had, and still have 
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est de justice et de droiture garder et 

maintenir, sus lesquelles les diz royauraes sont 

establi et fonde, especiaument celi de France soit 

tenus et gouvernez aux bons uz et coustumes,et en 

la fourme et en la maniere que il estoit ou temps 

le Roy Monsieur Saint-Loys (p. 38). 

At the end of the thirteenth century there was a text which 

says that the Jcing is the great judge, in an absolute and 

general manner, without opposition, detemnination, nor 

restriction (p. 38). That may have occasioned advice to 

Philippe V, which would be the reason for his statement. 

The essential basis of public law, for the lay 

legists, as well as for the ecclesiastics, was the government 

par trfes grand conseil. the judicial and legislative power of 

the prince, and the respect he owed to the coutumes. to the 

privileges and liberties of the provinces or of the 

communities of the people. It was the point of contention for 

Hotman, Beza and Mornay. The Songe du verqier at the end of 

the fourteenth century recognized the possibility of electing 

a king. Much sooner, Jean de Meung in the Roman de la rose 

recounts the election of the first king by men tired of 

primitive anarchy, who said the greatest villain among them 

was made prince and lord, and that is the origin of earthly 

princes, according to the writings of the ancients (pp. 46-

47). Thus cQutume was the ordonnance of the people. It was, 
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however, considered coutume rather than the Salic law which 

excluded females from succeeding to the throne of France (p. 

46). 

The droit divin in the Sonae is not that of the 

ancient idea of a power received immediately from God with the 

cooperation of men. It is considered to have come from God in 

a miraculous and legendary manner. A legend is a story. The 

Holy Spirit descended with the holy oil to anoint the King 

Clovis at his coronation. The popular mentality accepted the 

legend of the three fleurs de lys. The legend says that the 

King of France receives special grace from the Holy Spirit, 

which also is clearly indicated by the very marvelous manner 

of receiving the arms, which the Kings of France carry to the 

present time. Before the Kings of France were converted, they 

had three crabs as their arms, which were miraculously changed 

into three fleurs de lys. in honor of the Holy Trinity (p. 

48). 

The professors of the University were not jurists. 

Nicholas of Clemengis at the beginning of the fifteenth 

century, does not confuse droit divin and arbitrary power. He 

says that the duty of the prince is to maintain intact the 

ancient liberty of the nation. He should not establish new 

taxes except in extreme necessity, and with the advice and 

consent of the three assembled estates (p. 50). 

The principal check upon absolute power was the 
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assemblies. In 1317 Philip V had convoked an assembly, not 

very numerous, to ratify his accession to the throne. He 

declared that women do not succeed to the Crown of France (the 

lawyers said that women should not or must not succeed). The 

ne doivent pas. indicates a regie coutumiere. about the 

interpretation of which there was disagreement. There was a 

defense for the succession of a woman, for which the customs 

and usages of kingdoms, empires, peerage, principalities and 

baronies were invoked, but the law of succession of France was 

considered as customary by everyone. Later when it was a 

question of the daughter of Philip V, the English ambassador 

requested Philip to abdicate in favor of his daughter, since 

he felt that excluding women was a bad ordonnance or 

regulation, on the part of the people. Philippe VI answered 

that old customs, and antique usages rule the succession to 

the throne in each nation, often very differently than 

inheritances at common law (a word play on the word 

succession^, and that the laws of the State must be kept 

inviolate. Thus the Empire is elective, and even if the 

German Emperor left ten sons, none of them is emperor (p. 44). 

In France Marguerite of Valois would not have been able to 

succeed after the death of Henri III. The daughter of Isabel 

of Valois and Philip II was proposed for the throne of France. 

In Portugal Catherine of Bragan(?a was considered for the 

throne of that country. Elizabeth I was reigning in England, 
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and there had been projects of marriage between Elizabeth and 

the Due of Alengon. Mary Stuart, the widow of Frangois II, 

was Queen of Scotland. 

The Estates and the Parliaments were the embodiment 

of the idea of the Cistercian Elinand, who summarized John of 

Salisbury during the thirteenth century. He commented about 

DS Institution de Traian. from Polycraticus. attributed to 

Plutarch (p. 28). He deduced the notion of the State, and of 

the hierarchy in the State, which remained always more or less 

that of the Ancien regime. He compared the State to a body, 

animated by a gift of God, and conducted by sovereign equity 

(which is related to distributive justice). Religion is the 

soul, the prince the head of this body. He is subject to God 

alone, and to those who here hold the place of God. The 

senate is the heart (which would be the councils or 

assemblies). The judges and the governors of provinces are 

the eyes, the ears and the tongue. Civil officers and men of 

arms are the hemds, and the laborers are the feet (p. 27). It 

is analogous to Aristotle's organic concept of the cosmos. It 

recalls St. Paul's description of the Church that there is one 

body with many parts (Corinthians 12). 

Clemengis called for a meeting of the Estates 

(fifteenth century), which he deemed indispensable for a 

general reformation of all the abuses in the Icingdom. and the 

best means for obtaining a fruitful reformation of abuses. 
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However, the popular assemblies had committed demagogic 

excesses in Paris in 1412-1413, and he called upon Parliament. 

He is one of the first theoreticians who attribute to 

Parliament the role of moderator of power, and of guardian of 

the surete of the State, but only in time of extreme calamity. 

He held that since the king is unable to remedy so 

many misfortvines by himself, the only chance of salvation, if 

one remains, must be sought in his Council. The Parliament is 

among the counsellors of the King and has more authority than 

the King's Council (which would be more directly related to 

the Carolingian placite). Mo one is better able to make known 

the desolation, the evil, the wounds, the calamities and the 

perils of the kingdom, and no one is better able to find 

remedies for them. In the midst of such a subversion of 

justice, it belongs to Parliament to make itself the defender 

of law, the representative of the desolated fatherland, and to 

watch over the common salut. 

It is the role assumed by Montaigne. A member of 

one Parliament was a member of all the Parliaments. 

Parliament had the right to register edicts and acts, and the 

right to petition the King. Montaigne was registering acts of 

monarchs, and petitioning for observamce of the ancienne 

cTQus-tiuing • at a time when revolution was already occurring in 

the Midi, and tyrannicide was a serious question, both from 

the camp of the Protestants and of the League. 
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Clemengis felt that so long as the State is free of 

misfortunes, the functions of Parliament are restricted to the 

judgment of private matters and particular lawsuits. When the 

kingdom is near perishing under a deluge of evils, the duty of 

Parlicunent is to leave private affairs for those of the State 

(pp. 50-51). That may have been the inspiration for the 

activities of the Parliament of Bordeaux during the civil 

wars. Michel de L'Hospital reproached their attention to 

political matters and neglect of legal matters. The reproach 

was made in the presence of Charles IX and Catherine de 

Medicis in 1565 (Grun, 1970, p. 109 ff.) The evocation of 

reproaches of Roman praetors to the legal profession would not 

have escaped the magistrates, nor would its association with 

the harangues at the opening of sessions of the Parliament of 

Paris. 

The remonstrance or petition to the king was 

discussed in a letter of Clemengis in which he sets forth his 

opinion that the clergy should make aware and direct the 

prince with religious knowledge in everything which concerned 

his salvation, and if he erred, admonish him with respect; 

point out to him his errors, exhort him to be just and filled 

with zeal for the State, to be the defender of the Church and 

the protector of his people, and inspire him with a hatred of 

tyranny by diligent warnings. Since the King is elevated in 

dignity and power, the accounting he will have to render his 
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sovereign judge will be heavier. The restraint of religion is 

regarded as an essential principle, as a fundamental law (p. 

49 ff.) 

In 1413 Gerson, Chancellor of the University of 

Paris, recognized four parts of the kingdom. The king is the 

head, where there is value and authority. Chivalry is where 

there is strength to confound adversity. Clergy is to 

proclaim the truth. Bourgeoisie is where there is labor and 

humility. The king has ruling power by justice. Chivalry has 

defensive power, by force. Clergy has illuminative power, by 

prudence. The bourgeoisie has substantive strength (p. 52). 

Gerson felt no man could have a perfect knowledge of 

how a kingdom should be governed, and have a civilized and 

enduring life, without the revelation of God. He exhorted the 

King to listen to the University favorably in regard to faith 

and right doctrine, because he will have to render an account 

of his government to God. 

He also thought that the king should govern by very 

great council, and believe and hold secret the counsels, 

otherwise it would be a mockery. He also felt that the prince 

had the right to impose taxes of his o%m authority, but only 

on the condition that it was truly necessary for the needs of 

the State, and that it be used wholly for the purpose for 

which it was imposed. He considered it a great sin to impose 

taxes without cause. His theories are based upon moral and 



255 

natural law, a priori principles, rather than upon positive 

law or coustume. 

Gerson (1363-1429) was not only the Chancellor of 

the University of Paris, he was a theologian, a chief member 

of a Church council, a spiritual director, and is considered 

one of the leading figures of the late Middle Ages. He has 

over five hundred and forty works, and his manuscript writings 

are the subject of scholarly research. His manuscripts in the 

major libraries of Europe attest to the fact that his 

influence continued into the early modern period (Calvot, 

1993, p. 728). He was a leading theorist of the Council of 

Basel which was attended by university theorists and young 

clergy, who sought to establish a conciliar Church, with 

regional autonomy. The Council of Basel had not been called 

by the Pope. It was condemned, and disavowed by some secular 

rulers. The Council of Florence was called, which declared 

Papal Primacy in 1439, that is, that the Pope has sole 

responsibility for the Church as Shepherd of the Church 

(Black, 1979). Montaigne in declaring that he affirmed his 

belief in the Roman Church, was not only declaring that he was 

not discussing theological or religious issues as truth, he 

was also separating himself from the Catholic theorists of the 

University, since they sustained a polemic about the nature of 

the Church. It was the University which objected to the 

establishment of the Jesuits in Paris. Henri II issued a 
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decree that they be established. Parliament, which had 

sustained the University, refused to register that decree, and 

after a suit, the matter was adjourned for thirty years, and 

the Jesuits allowed to stay in France." 
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VIII. FRANCO-GALLIA; RESISTANCE 

Francoqallia was one of many publications of Francis 

Hotman, a jurist and teacher at Brouges (Giesey, 1967, p. 

581). As a professor of law, he considered it his duty to 

examine the ancient institutions of France. Francoqallia was 

considered an antiquarian work. He wrote treatises about 

feudal law, Ds Feudis commentatio Tripartita. completed in 

1572, and printed in 1573. He uses Francoqallia as a synonym 

of France, fourteen times in the Qg Feudis. one of which 

refers to his manuscript of that title. Both are thought to 

be related to the Antitribonian regarding Roman Law and reform 

of French institutions, mentioned heretofore (Giesey, 1967, p. 

568 ff). 

During the previous century, Jean of Terre-Rouge 

wrote treatises about the succession to the throne, and the 

rights of the dauphin. They were reedited by Francis Hotman, 

a jurist and publicist, under the title of Francoqallia in 

1575. It was another treatise about the French Monarchy, but 

the fortunes of the Francoqallia indicate the state of the 

dispute eUsout the Monarchy amd about Sovereignty around the 

time Montaigne began to write his Essais. Montaigne possessed 

a copy of his book. He dined with Hotman in Basel during his 

voyage (Villey, 1976, p. 165). Hotman's book was the 

inspiration for the Protestants to continue their projects of 

self-government in the Midi, which were separate institutions, 
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and for renewed hostilities. Hotman's interest in Justinian, 

his associations with England, and his publications, would 

cause Montaigne to oppose him in part. 

Francoaallia first appeared alone, and was able to 

be published since it was accepted as a historical treatise. 

Later it was published in a volume with the Droit des 

maaistrats of Theodore Beza (who was the spiritual advisor of 

Henri IV). Beza set forth specific theories about resistance 

by the Estates and the lesser magistrates. The publication of 

the latter was forbidden in France and in Switzerland. Its 

publication was involved with the French Protestants, who had 

escaped to Switzerland after the Saint-Barthelemy, and who 

wished to recover their lands in France. Many of the French 

Protestants were nobles and bourgeois. Theodore of Beze had 

also been involved with the negotiations in regard to the 

succession to the throne of Poland by the Duke of Anjou, later 

Henri III. The Protestants in Poland were opposed, since the 

Duke of Anjou had a great responsibility for the Saint 

Barthelemy (Beze, 1971, p. XVIII). 

The question at the time the treatise of Beze was 

written was whether armed resistance to the King of France was 

legitimate. The French Protestants in Switzerland requested 

the Swiss cantons to use their influence with the king of 

France to release religious prisoners, such as the young 

Navarre and Conde. They also requested permission to re-enter 



259 

France to sell their properties, and to be able to have a 

"leans of livelihood. The Council of Geneva refused to 

negotiate with Beza, who represented the French Protestants, 

since there were also Swiss Cantons which were Catholic. They 

did accept to write in favor of the reguest. The French 

ambassador in April 1573 proposed an oath of loyalty to the 

crown to the noble refugees, who were Protestant. The oath 

was in terms of promising to remain good and faithful subjects 

of the king, without attempting anything directly or 

indirectly against His Majesty and his service. They declared 

that the only reasons for which they had left France were to 

avoid the fury of the rioting people and for the repose of 

their consciences (p. XVI). 

The ministers wrote a new oath to be submitted to 

the ambassador. The oath said that they had left France to 

avoid the fury against them, for the repose of their 

consciences, not having done anything of which they knew 

against the King or his edicts, and they promised to remain 

good and faithful subjects of His Majesty without doing, 

pursuing, nor attempting, either directly or indirectly, 

anything contrary to the obedience and service which they owed 

to him (p. xvii). 

The modifications in the text changed the 

responsibility from the people in the first oath, to no one in 

the second, thus leaving the signataries free to proclaim that 
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the responsible persons were the royalty. The Council of 

Geneva was furious about the meeting and the change in the 

oath. The text of the ambassador guaranteed total submission 

to the King, that of the ministers engaged obedience to the 

edicts of the king, including the edicts of tolerance, for 

which the French protestants had fought. 

A year later Beze was summoned by Conde who was 

preparing a new war against Henri III (p. XX). Geneva did not 

authorize the publication of Beza's book because it feared for 

its safety after the Saint Barthelemy, and requested 

protection from the Catholic cantons, and from Henri III. 

Geneva did obtain the support of the government of Henri III. 

A protestant version of the Saint Barthelemy was published. 

Pierre Charpentier claimed that the massacres were not 

directed toward the Protestants as such, but against the 

conspirators of the militant wing, led by Beze. The 

ambassador of France presented the official version, that the 

massacres were necessary to break a conspiracy of Coligny and 

of his partisans, against the royal family (p. XXI-XXII). 

It was necessary to present the Protestants as 

innocent victims, and the publications needed to be anonymous, 

since accusing the royal family would favor the intrigue 

against Henri III as King of Poland, but might endanger their 

alliance with the Swiss. The Protestants were forbidden to 

print a refutation, which nevertheless appeared in the form of 
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a letter, which the Council of Geneva (then under the House of 

Savoy) gave permission to print. The refutation was published 

as a general criticism of the Saint Barthelemy, entitled De 

furoribus aallicis. written by Hotman (Giesey, 1967, p. 581). 

Berne, where it was published sent a furious letter to Geneva. 

Beza and the other ministers were summoned. They complained 

of so strict a censure, arguing that it would undermine the 

freedom of the city, and prevent the publication of religious 

books (Beze, 1970, p. XXIV). They said it was not by Beza 

(who had a hand in having it published), and had not been 

published in Geneva. It forbade the sale of the book, and 

censured all political writings, and those concerning recent 

events in France, until 1580, so long as the negotiations for 

the alliance of the Swiss Cantons lasted (p. XXV). The 

treatise of Beza was published in Latin in 1576, and many 

times in the 1580's, 1590's, and during the seventeenth 

century. It sometimes appeared with The Prince of Machiavelli 

(p. XXXIV). The Latin version was destined by independent 

publishers for a more intellectual, international public. 

Du droit des maaistrats was considered both 

political and philosophical. The French editions were 

pxiblished for polemical purposes. It had an impact on the 

politics of the French Protestants, as noted by J. A. de Thou, 

in a passage describing the first political assemblies of the 

French protestants. He says that embittered spirits were 
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tending toward a new war, and certain writings of the time, 

among others the book entitled ̂  1^esclavaae volontaire of 

Etienne de la Boetie, and another under the title of 

Francoaallia by a famous jurist, were animating them (p. XV). 

Hotman succeeded in persuading the magistrates to 

authorize the publication of the Francoaallia. It was 

presented as a historical study of the origins of French 

institutions. It was that, but its applications to 

contemporary France were evident, and the French ambassador 

complained. The chiefs of the Protestant party in exile 

sought new arguments in favor of resistance, because it was 

necessary to persuade the nobility of France, and the 

governments of Europe able to help them, of the justice of 

their cause. The Catholic League had taken up arguments to 

authorize resistance to the crown as well, probably 

anticipating Henri of Mavarre as the successor. 

Both treatises, together with the Vindiciae contra 

tyrannos by Mornay (Franklin, 1969) advocate a particular form 

of resistance, which may be described as constitutional. They 

insist that resistance to the legitimate power could only be 

the business of the officials and the institutions, which 

already were invested with a part of governmental authority. 

They refused the idea that resistance could be the work of 

private persons, or of heads of communities, which attributed 

their powers to themselves. It sounds like Montaigne's idea 
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that private fantasies were dangerous. Bodin not only opposed 

tyrannicide, he opposed passive resistance (Albuquerque, 1984, 

p. 254 ff.) 

The French Protestants had to distinguish their 

efforts from the Anabaptists of the Peasant War, and from 

other uprisings, which occurred during the first years of the 

Reformation, especially in Germany. (Maitland is of the 

opinion that the uprisings were due to the terrible effects of 

Roman civil law on the peasants, op. cit.) The Anabaptist 

theories had to be rejected, since the French Protestant 

position was impossible without the support of the nobility, 

and of the magistrates of the cities, and both would only be 

horrified at popular radicalism. It was also the opinion of 

the authors of the treatises (Beze, 1970, pp. XXXVI-XXXVII). 

The theory of constitutional resistance 

distinguished them from their predecessors of the Middle Ages. 

These latter discussed the right of resisting tyranny, or of 

deposing a tyrant, and Saint Thomas said that one is not 

obliged to obey unjust laws, thus questioning an absolute 

authority or infallibility of law. This right was toward 

specific institutions. An exception was a Council of the 

Church, which could resist a tyrannical or heretical Pope. To 

attribute the right of resistance to secular institutions, is 

a principle or tactic which the Protestants may have adopted 

from the Council of Basel. 
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Subsequent revolutions have been constitutional 

revolutions. In Holland there were the General Estates, in 

England the Parliament, though the Common Law prevailed, as 

opposed to Scotland, which accepted Roman civil law. The 

Common Law was transferred to the American colonies through 

individual charters. It became the basis for law in the 

United States, where Blackstone was currently read. At the 

end of the eighteenth century in France the revolution was 

incarnated first in the Estates General, then in the 

subsequent governments, all supported by military power. They 

began by constitutional representative institutions, and 

justified themselves as embodying the work of the people 

expressing itself through these institutions. 

For Hotman, the institution for resistance was the 

Estates. He believed them corrupted by the ascent of the 

clergy, and the tyranny of kings such as Louix XI. He wished 

a reformed Estates. Hotman denied this role to the 

Parliaments, by whose registration and promulgation the royal 

decisions acquired the force of law. He attacked them as 

usurpers of the powers which belonged to those assemblies 

which represent the entire population. He had had quarrels 

with his fellow jurists in France, and the parliamentarians 

had often attempted to destroy the Protestant advance, 

rigorously applying the laws against heresy, refusing to 

register the edicts of tolerance, or the acts which confirmed 
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them, when they were issued by the crown (p. XXXIX). 

For Beza the possibility of resistance was between 

the Estates and the lesser magistrates. He recognized that 

the Estates could not always be called, or freely assembled, 

and sometimes that occurs when the tyranny is so bad that 

resistance is necessary. By inferior magistrates Beze meant 

first the nobles ̂  haut sang, that is dues. marquis. comtes. 

barons. and chatelains. who participate in the government of 

the kingdom as a whole, or in its provinces, and whose offices 

are hereditary, and secondly, the elected magistrates, who 

govern a great number of cities in France (p. XXXIX). His 

examples were from the Old Testament and from law, 

particularly Roman law. He was a theologian, who had studied 

law. 

The author of the Vindiciae believed that the power 

of resistance resides principally in the lower magistrates. 

He discerns two contracts, one between the King and God, from 

whom he has his authority, and the other between God and the 

people, which determines their obligation to obey. Since the 

French Protestants were a minority, his ideas were best 

adapted to their situation. The Estates General would have 

been more impossible to convert after the Council of Trent, 

but in the south of France the French Protestants could hope 

to win by depending upon the power of the lower magistrates. 

The author of the Vindiciae was a young gentleman, taking part 
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in the wars of religion in France, and not an intellectual in 

exile. He abandoned the idea of Calvin to convert all of 

France, and felt that they should be content to be a 

privileged minority, simply to survive (p. XLI). Obviously 

these treatises were more than the general observations of La 

Boetie in Servitude. 

Both Beza and Mornay recognized extraordinary 

vocations in which God calls certain individuals to accomplish 

acts of resistance, even though they have no position of 

authority. They also recognized that extraordinary acts could 

be the result of false pretensions. During the 1580's the 

militant Catholics adopted this theory to more radically claim 

the right of resistance. They developed a theory of 

tyrannicide, meant for a King who had betrayed by persecuting 

the true religion, or tolerating the falsa religion. It had 

been developed by a Spanish Jesuit, Mariana, who was opposed 

to the divine right of Icings as tyranny (Morthrup, p. 15). 

The tenets of the militant Catholics were considered 

a basis for assassinating Henri III and Henri IV, William of 

Orange, and were the source of numerous plots against 

Elizabeth I of England. It was the danger recognized by 

Pasquier in his Exhortation of 1562. In 1590 he wrote 

L^Antimartvr ^ Frere Jacques Clessnfc, ^ ^ 

Jacobins. about whether he had justly killed Henri III, and 

whether he (Jacques Clement) should be considered a martyr 



267 

(Pasquier, 1966, p. 178 ff.) It was in answer to a pamphlet 

attributed to J. Boucher, or to one named Pinselet, sustaining 

that Jacques Clement was a martyr. Boucher was a professor at 

the University of Paris, and preached against Henri III and 

Henri IV. Pasquier blames the league and the clergy as 

instigators of the assassination. 

Beza recognized the right to bear arms, but attacked 

the extremists who had attempted to assassinate Elizabeth I of 

England, and those who assassinated the King of France. After 

the Edict of Nantes in 1598, the French Protestant party 

tended toward conservative policies, supporting the existing 

governments, and not resisting, even if other elements of the 

population did so (p. XLIII). 

Montaigne's polemic was with the texts, the 

opinions, and with the practices. The Protestants of the 

Midi, in Guyenne, in Upper and Lower Languedoc, and in 

Dauphine, had established a minority State. They may have 

thought that Henri of Navarre would not abjure Protestantism, 

and that the people would follow the religion of the prince. 

They needed to justify their disaffection in regard to the 

sovereigns. The pays and the Estates had been diminished, but 

were alive in the texts of the jurists, in the mental universe 

of the sixteenth century, and the Parliaments seemed to be 

protesting the diminution. The Protestants had established a 

complete federal republic, which was aristocratic, but still 
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according to the coustume of France. The problem was the 

succession, sines the legitimate successor was Protestant, and 

the ancienne coustume was for a Catholic King. It was 

revolution. 

Jean de Terre Rouge, though reedited by Hotman, was 

intransigent about the coutume regarding succession to the 

throne, which in accord with the tradition, he held to be 

automatic, not willed, not according to common law, nor 

elective (Lemaire, p. 57). 

Hotman by publishing Jean de Terre Rouge 

rhetorically indicates that he was in favor of the Monarchy, 

but not the Church. His plea for legitimacy of succession is 

directed toward Henri of Navarre, or perhaps Alencjon, who had 

been in England as a prospective fiance of Elizabeth I, and 

had then gone to Holland. 

In France it is not a question of patrimony, simply 

of succession to the eldest son or next of male kin, and could 

not be changed. He also states that neither the Pope nor the 

Estates General, nor the civil body of the kingdom may name a 

coadjutor or a regent, when there is a dauphin. or prevent him 

from exercising his right of succession. He contradicts 

himself when he states that the organization of power and the 

choice of princes belongs to the people, and that the King is 

not permitted to change the constitution of the kingdom, 

though the kings have in a sense made the laws (Lemaire, 1982, 
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p. 58) . 

There are obviously two influences at work, 

tradition and scholasticism. The fundamental laws were never 

commonly known, but as coustume they were neither a priori nor 

arbitrary. The consent by the Church and the considerable 

persons of the Kingdom may have been more tacit than formal, 

imperceptible as Montaigne says. Those decisions were case 

law, decided according to the accepted practices or coustumes. 

Montaigne felt that it was not necessary for everyone to be 

aware of what transpires in the King's Council, precisely 

where succession of a particular person would be confirmed. 

He thus describes the way in which the ancienne coustume 

actually developed. It is not the only condition of its 

existence, and it does not follow that it results from a free 

deliberation (p. 58). That is Montaigne's critique in the 

Apolooie. There it is a question of natural law, upon which 

since ancient times all customary and positive law must be 

based. It is not automatic, such as the instincts of the 

animals, since in human law there needs to be some consent of 

rational human beings, faulty though that may be. 

The League in 1576 recognized the law of succession, 

wished to maintain the Catholic religion, and to restore all 

the privileges of the time of Clovis. The Instruction of 

January 4, 1577, from the Three Estates of the Kingdom of 

France, which the delegation sent to the King of Navarre was 
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charged to convey to him, siimmoned him to attend the Estates 

and to make profession of the Catholic religion, in his 

quality of possible successor to the throne of France. The 

Instruction insists upon proving that the necessity for the 

King of France to be a Catholic is a fundamental law. 

II y a difference entre les loix du roy 

et du royaume. Celles-ci, d'autant 

qu'elles ne peuvent etre faites qu'en 

generale assemblee de tout le royaume, 

avec le commun accord and consentement 

des gens des trois estats, ne peuvent 

estre changees ny innovees qu'avec 

1'accord et commun consentement des trois 

estats (Lemaire, 1975, p. 105). 

It distinguishes between the edicts of the King, and general 

laws of the kingdom. It is an innovation, and introduces a 

third party into the tradition of the King as legislator and 

judge. It maintained that the Catholic religion was received 

not by the will of the Kings alone, but consented to and 

approved in a general assembly of the Three Estates, with oath 

and promises reciprocally made, by the king and the subjects, 

to neither authorize, permit nor tolerate another. 

Thus the fundamental laws are not simply an 

ordonnance du peuple. they are presented as a pact between 

the nation and the king, but always the result of a free act 
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of the Three Estates. It is a nuance of the scholastic 

theory, and was here adopted officially by the Council of the 

prince, which approved the Instruction given to the 

ambassadors (p. 106). 

Between 1574 and 1576, the malcontents and the 

Politiaues grouped themselves under the banner of the Duke of 

Alen<?on. They were liberals, due to the governments under 

Charles IX and Henri III. They invoked the laws of the 

kingdom, and were perhaps the first to call them lois 

fondamentales. However, they considered them established by 

tradition, and did not think that it was the function of the 

people to change them. Lois fondamentales as customary or 

positive law, as constitutional law, underlines Montaigne's 

term coustume as insisting that the public law of France not 

be changed in contrast with the new theories of the treatises. 

It indicates as well that he was extremely conscious of the 

implications of the changes. A practical application of the 

principles of the ancienne coustume was in the declarations of 

the Due of Alengon and those of Henri III in regard to the 

religion of the King in relation to the succession. 

The Declaration of the Duke of Alencjon, dated at 

Dreux, September 15, 1575, proclaimed that the conservation of 

all kingdoms and lordships depends upon the observance of the 

laws (p. 107). The commentary, une brieve remonstrance a la 

noblesse de France sur le faict de la Declaration de 
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Monseiqneur le due d^Alencpon. stated that those who say the 

prince is above the law say well, but understand badly. It is 

not to break and abolish it, but he is above the law as a 

building is above its foundation. When the foundation is 

destroyed, the building falls. When the fundamental laws of 

a kingdom are destroyed, the kingdom falls. St. Thomas 

Aquinas used the same analogy. There are many laws, which may 

be changed, corrected and abolished, according to the 

circiamstances of time and persons, and the matter concerned. 

The fundamental laws of a kingdom can never be denied, 

otherwise the kingdom will fall soon afterwards. Those are 

the laws about which Monseiqneur speaks here, which it 

displeases him to see violated, and badly observed in France. 

It is not a question of the law, but concerned with obedience 

to the King. 

In a manifest published March 31, 1585, after the 

death of the Duke of Anjou made the King of Navarre (the 

future Henri IV) the presumptive heir to the throne, the 

League protested that 

en ce royaume tres-chrestien, on ne 

souffriroit jamais regner un heretique, 

attendu que les sujets ne sont tenus de 

reconnaitre, ni souffrir la domination 

d'un prince devoye de la foi chretienne 

et catholique, etant le premier serment 
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que nos rois font, lorsqu'on leur met la 

couronne sur la tete, que de maintenir la 

religion catholique, sous lequel serment 

ils resolvent fidelite de leurs sujets et 

non autrement (p. 134). 

The Cardinal of Bourbon was declared the premier 

prince du sang, but entry into orders excludes from succession 

to the throne. He was actually elected by the League as 

Charles X, but became a prisoner of Henri IV in 1590 and died 

in prison (Pasquier, 1966, p. 59). They also wished the 

Estates to meet more often to remedy grievances. The League 

affirmed its respect of the fundamental rules of the State of 

France born with royalty itself. 

The Estates were assembled several years afterwards, 

in 1588. It was at this memorable assembly that Henri III, 

with the representatives of the nation, proclaimed as a loi 

fondamentale the necessity for the King of France to be 

Catholic, and the recognition of the Catholic religion as the 

only religion of the State (p. 134). Coustume was stated as 

positive law, in this case constitutional law. 

In his edict of July 1588, two and a half months 

before the assembly of the Estates of Blois, the King renewed 

his oath of coronation to live and die in the Catholic 

religion. . . to promote the advancement of it, and to use all 

his forces and means to extirpate all schisms and heresies 
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from son royaume. Furthermore he ordered and willed that all 

his subjects together swear and promise, now and forever, to 

never receive as King, [or] give homage to any prince who was 

heretical or a promoter of heresy. Homage was used in the 

feudal sense, that is to become the liege, or vassal of a 

lord. The statement about law is of interest. He declared 

that he 

veut, statue, et ordonne que ces articles soient 

tenus pour loi inviolable, loi fondamentale de son 

royaume (p. 135). 

Henri III seemed to state that he could, of his own 

authority and by simple edict, create a fundamental law. As 

confirming a coustume it was a positive law, modeled upon the 

coustume. It contradicts his previous statement about the 

Estates. Three months later, the 16th of October, the 

statement of the King to the assembled deputies revealed the 

ancient concept of the will of the prince, but in cooperation 

with the Estates. 

Bien que j'aie jure tres saintement et 

solonnellement mon saint edit de union. . . 

je suis d'avis, pour le rendre plus stable, 

que nous en fassions une des lois fondamentales 

du royaume (p. 135). 

It implies that the cooperation of the King and of the nation 

is necessary to create a fundamental law, which was probably 
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the idea of the deputies. It is also possible that the King 

simply thought to maintain a language and a conduct which 

would flatter the feeling of authority of the representatives 

of the nation (p. 135). It implies the will of the prince as 

primary. 

In January 1577 the language had indicated that the 

Catholicity of the prince was already a fundamental law. It 

was a question of bringing it to light and proclaiming it. 

The edict of 1588 was a result of the influence of scholastic 

theory, which presented the fundamental laws as the absolutely 

free and voluntary work of the nation or of the Estates (p. 

136). The Instruction of 1577 regarded the title of Christian 

as a fundamental law of the kingdom, and that the law of 

religion was much more fundamental than the Salic law. Later 

the League proclaimed that the law of Catholicity was the only 

fundamental law, and that it was permitted to call to the 

throne of France a foreign prince, such as the Duke of Guise, 

the King of Spain, or his brother the Archduke Ernest, or even 

a foreign princess such as the Infanta of Spain (daughter of 

Isabel of Valois and Philip II). Marguerite of Valois was 

also mentioned, but then she was the wife of Henri of Mavarre, 

and had been exiled by Henri III to Agen, where she spent many 

years. He eventually divorced her. She had pleaded not to 

marry Henri of Mavarre, since she preferred Guise. So great 

was her reluctance, that at the marriage ceremony she refused 
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to speak, and her brother struck her, causing her head to go 

forward. That was taken as consent. According to Canon law, 

the marriage would be invalid. The sensible sign of the 

Sacrament of Marriage, that of the words of the contract, must 

be of free will, without force or fear. Even the state will 

now annul a marriage made by force. Saint Joan of Valois' 

marriage to Charles VIII was annulled on the same grounds. 

Henri and Marguerite remained on good terms and she spent her 

last years at the Court in Paris. 

In France the law of religion was a political law. 

Instead of invoking the condemnation of Rome, reported at the 

end of September 1585 by L'Estoile, against Henri of Navarre 

and Conde, which L'Estoile esteemed would lose those he should 

win back to the Church (Cameron, 1970, p. 404), the response 

to the Protestants was legal, from the law of the succession 

to the throne. That this law was fundamental could be easily 

established from the constant tradition of the monarchy and 

from the coronation oath. 

Some of the members of the League believed that it 

was up to the people to make and unmake the fundamental laws, 

and they finished by purely and simply denying them. In 1588 

they declared that it was the Estates which gave to the kings 

the power and authority which they have. The following year 

the Sorbonne absolved the French from their oath of fidelity, 

and Boucher proclaimed that Henri III was no longer rightfully 
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King of France. That was very serious, since Boucher was a 

professor at the University of Paris. The year was 1589, and 

Montaigne had finished writing his Essais. Henri IV was the 

legitimate successor, but it was not known whether he would 

abjure. Tyrannicide was openly preached, and bore fruit with 

Jacques Clement and Jean Chatel, whom the League considered 

saints (p. 139). The statements of Henri III made at Blois 

were made after the efforts of Boucher, who published Sur la 

juste deposition de Henri III in 1589, and who preached 

sermons against Henri IV. The doctrine of tyrannicide had 

been condemned by the Council of Constance, Session IV (p. 

140). 

According to Boucher the people are the judges of 

scepters and kingdoms. They create the kings of their free 

will. They have the choice of which type of government is 

most useful to them. He acknowledged the monarchy is the best 

form of government, but the people may change their kings. 

The influence of scholasticism is obvious, and perhaps that of 

the Council of Constance in the fovirteenth century, which 

attempted to establish a counciliar Church (140). 

The learned revolutionaries tried to do away with 

all established law. The right to elect is always superior to 

hereditary right. In a general manner, they held that laws 

are not identical for every people, and thus are neither by 

divine right, nor by natural law, but depend absolutely upon 
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the will of the people 

de son choix, de sa libre institution, de 

sa raison (p. 141). 

Montaigne is not convinced of the wisdom of philosophers, and 

would have had less confidence in that of the people in such 

matters. He noted how easily women are influenced, and 

recognized that persons do not necessarily understand the laws 

they obey. 

A traditionalist, Guy Coquille, transmitted most of 

the traditional theories, some defined in new terms. He 

declared that the coutumes take the place of and are the true 

civil law of the provinces, which relates them to positive 

law. The ancient liberties of the French people are 

represented by them, in so far as they had and have the right 

to make their own laws, which was the same right as that of 

the Roman people. 

He believed that the Parliaments are established to 

exercise justice in particular cases, and not to make laws, 

nor deal with affairs of state. The Estates are a great 

national council, the Parliaments are to render the King's 

justice together with the peers of France, and it is in the 

Parliaments that the edicts and constitutions made by the King 

were published and registered. In the matter of edicts and 

decisions, the King speaks alone and recognizes that the court 

is his council, and not his partner in the power of commanding 
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and of making laws (p. 146). That was contended by the 

Protestants in the Midi. Henri III felt he held the same 

prerogatives as his predecessors, but he was disputed on all 

sides by the Parliaments, by the Protestants, by the League, 

and by the theoreticians, both clerical and Protestant. 

Coquille said that the Estates were an essential 

part of the constitution, and more ancient than the bailiwicks 

and senechaussees. and the best councillors, since they are 

chosen by the provinces as men of prudence and honor, while 

the council chosen by the King may be composed of flatterers, 

who are hidden ennemies (p. 146-147). Until Charles Vll, the 

king did not have the right to impose taxes of his own 

authority. Since that time, the kings had commanded more 

absolutely, and it had been a source of troubles. 

He was in agreement with the theory that it is up to 

the Estates of France to judge, not only the three orders, but 

the princes of royal blood, the peers of France, and the 

general officers of the Crown, because all together they make 

up the Etats de France (pp. 147-148). That had been the 

contention of Conde at Orleans in 1560 when Francois II was 

going to try him, not by the Estates General, but by the newly 

appointed Estates of three provinces. The death of Francois 

II ended the trial of Conde, who then demanded a proper trial, 

and a declaration of innocence, something which had never been 

given before. Coquille felt that when it is a matter of a 
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simple dispute, the Estates should restrict themselves to 

applying the fundamental laws. 

For Coquille the Estates should be able to change 

laws they have made themselves, but their laws are not 

obligatory for the King. It is a statement of the Ecloaa of 

Leo III in the eighth century. That is a considerable 

departure from early theory in France that the King was bound 

to observe the laws passed by the other bodies. It is a 

question of the great ordinances, as those of Orleans (1560), 

or of Blois (1579), made according to the cahiers of the 

Estates (p. 148). He accorded to Parliament the right of 

council and remonstrance (petition or complaint) to the King, 

but not independent verification of edicts, which is also a 

departure. Some wished to make the latter a fundamental law 

of the kingdom. 

The questions discussed by the theoreticians were 

also discussed in Parliament. At the King's court in June 

1586, the President de Harlay declared to the King that they 

had two sorts of laws, the ordonnances of the kings, which may 

be changed according to the diversity of the times and of 

affairs; the others are the ordonnances of the Kingdom, which 

are inviolable, and by which he had ascended to the royal 

throne, and by which the crown had been conserved by his 

predecessors before him. One among others, and one of the 

most sacred, and which his predecessors most religiously kept, 
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was not to publish either law or ordonnance which was not 

verified in Parliament. They esteemed that to violate this 

law, was also to violate that by which they were made kings 

(p. 149). Verification by Parliament was related to the 

Carolingian placite. 

There is a distinction made between the royal edicts, 

and public law. The word ordonnances connotes written law, 

identified with Roman law, and those of the kingdom were 

regarded as independent of the King. The question of 

verification by Parliament, usually by registration, recalls 

the custom of having the king's laws sent to the Council for 

its advice, and the king taking the counsels of Parliament 

under advisement. The Parliament was the body for publication 

of the laws. Jean Bodin likened the Parliament to a true 

Roman senate. Pasquier spoke of France as a Republic. 

Montaigne did not advocate a Roman senate for France, though 

he was extraordinarily pleased to receive a certificate of 

Roman citizenship. 

The President L'Alouette did not consider the 

prerogatives of Parliament as fundamental. He admitted the 

distinction between the laws of the kingdom or fundamental 

laws, and the ordinary laws. It is a question of 

jurisdiction, in modem terms. For him there were two kinds 

of laws. On the one hand there were laws concerned with the 

niles and ordonnances of the State, upon which the reign was 
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built and formed from the beginning, by the order of its (the 

laws) own measures and suitable proportions, which made it and 

cause it to appear in a perfect form and figiare, which is a 

reference to the ancienne coustume. The others are the 

decrees and ordonnances of the monarch (p. 149). The 

principle of collective consent, is the legal principle of 

preponderant opinion as well as common opinion. As a 

principle of coustume. it arose each time the provincial 

Estates opposed the modification wished by the royal 

commissioners, for which purpose the Estates had been 

convoked. Coquille had formulated the principle of the right 

of the people of each Province to establish laws over 

themselves, which are the coustunes and unwritten law. Thus 

the commissioner sent by the King to preside in these 

assemblies of the Estates, authorized them, by breathing into 

them the power of the law. But in effect Coquille held that 

it is the people who make the law, which he considers a mark 

of the ancient establishment of this French Republic (a word 

beginning to be used by the theoreticians), a mixture of 

Democracy, Aristocracy and Monarchy (Chaban-Oelmas, p. 73). 

The concept of people meUcing the law implies the entire 

population, though it does not specify whether he meant that 

each city, for example, makes laws for itself. 

Montaigne reproached the instability caused by 

changes effected by the kings as well as by the Protestants, 
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which were directed at the infrastructure or police 

[government], by the kings, and at the fundamental structure 

of France by the Protestants. 

Rien ne presse un estat que 1'innovation: le 

changement donne seul forme a 1'injustice et 

a la tyrannie (III, 9, ibid.). p. 72. 

France was in a time of national tragedies. La 

Boetie in Servitude had felt that to tell persons about their 

servitude, and to instruct them about liberty, was a means of 

freeing them from slavery. He realized the value of 

instruction, but may not have realized that in a print 

culture, information is more widely available, and false as 

well as true opinions are also better able to be disseminated. 

There was a multitude of pamphlets and writings expressing 

philosophical doctrines. 

Peacemaking had been a recurrent requirement of life 

during the Middle Ages. It was a question of the peace of 

God, which also involved the populus. the free laypeople, or 

commoners, the wealthy merchants and impoverished peasants. 

Alcuin quoted the adage. Vox populi vox dei. The struggle for 

control over the Church was involved, which with regard to 

tithes sought power from below to redress the balance. The 

line between public emd private power was blurred, and there 

was an attempt to restrict privatized military requisitioning. 

The bishops were acting as agents for peace, but also as lords 
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in their own right (Head, Speculum. 1994, pp. 163-169). Since 

the civil wars were occasioned by religious struggles, the 

idea of the peace of God would occur to persons seeking peace. 

The medieval idea of the voice of the people was retained in 

Vives, who maintained the needs of the people and developing 

the well-being of the community were more important than the 

self-absorption of scholars. He also attempted to emancipate 

the ordinary student from the subtleties of professional 

dialecticians, to bring common sense into theological 

discussion, to emancipate women through education, and wrote 

a book about relief for the poor (Watson, 1922, p. 60). 
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IX. SERVITUDE AND APOLOGIE 

La Boetie's La Servitude volontaire is philosophically 

and historically oriented, rather than concerned with legal 

measures. It is a presentation of the negative of liberty, 

though it is an analysis of probable causes of servitude. 

Both Servitude and the Apoloaie are commentaries, though 

Servitude is a brief treatise. Montaigne says it was written 

when La Boetie was quite young, and then revised in 1552. It 

was thus revised when he was engaged in his studies of law. It 

is concerned with tyranny, and related to ancient history, and 

perhaps to the controversy about Roman civil law. La Boetie 

would know that his readers were familiar with Aristotle's 

definition of liberty. 

When Montaigne mentions La Bo6tie in the twenty-

eighth Essai of Book I, "De l'amiti6" (I, xviii, p. 297)", 

it is an implication that it is a question of a dialogue or a 

debate, a polemical endeavor, and a pretext for presenting his 

own ideas. It is a procedure of prosopon. having someone not 

present or an inanimate object speak (Henry, 1987). It is a 

contrast or justification for what he had set forth in his 

Essai *'De la coustume et de ne chemger aisement une loy 

receue." 

The dialogue or debate was not with La Boetie, who 

serves as a pretext to discuss tyranny. The polemic is with 

Hotman, Beza and Mornay, and especially the latter, who was 
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suggesting that overthrow of the 7overnBient, and tyrannicide 

would be justified. The troubles Montaigne foresaw were those 

occasioned by changes in law advocated by Beza, and 

revolution, advocated by Mornay, against the background of 

Hotman's criticism in Francoaallia. which would cause them to 

seem justified. 

The discourse, La Servitude volontaire was 

rebaptised Contre Un. It was written as a sort of essay to 

defend liberty against tyranny. It was circulated among 

persons d'entendement. and at the Court of Henri II in Paris, 

where it was brought by Montaigne (Hazlitt, 1861, p. 55). It 

is mentioned with qpielques memo ires about the Edict of January 

(1561), an edict of tolerance issued to attempt to appease the 

civil troubles occasioned by religiously inspired violence. 

Montaigne was acquainted with Servitude before he met La 

Bo6tie. He places Servitude in the context of men living in 

society, which is its subject. He says Aristotle felt that 

good legislators had more care of friendship than of justice. 

It is similar to the observation that politics is a simulation 

of friendship. 

Montaigne introduces the idea of virtue as related 

to society, since generally those whom voluptuousness or 

profit, or public or private need have formed, are less 

beautiful and generous (noble)," and less friends, since it 

is mixed with other motives (I, pp. 198-199). Montaigne says 
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that beyond all his discourse and what he may say in 

particular, there seemed to be some inexplicable and fatal 

power which was mediating the friendship (p. 204). 

Montaigne does not set forth the ideas of La Boetie, 

but rather explains their context, or even opposes them. He 

says that those who are publishing it seek to trouble and to 

change the government, with no care as to whether it will be 

better. Montaigne says he is not publishing it in the Essais. 

because of the inflammatory texts with which it was being 

published at the time. Those texts were theoretical, and 

projects for legislation. He warns, ie les advise, that the 

subject was treated at a young age, as a manner of exercise 

only, and as a commonplace, discussed in many books. He says 

La Boetie would have preferred to have been born in Venice, a 

republic at that time, than in Sarlat. The bishop of Sarlat 

was a M^dicis, and since Venice was known for its commerce in 

salt, it would remind persons of the terrible repressions at 

the time of the salt rebellion in 1548. Some Aldermen 

encouraged the rebels. (Hazlitt, 1861, p. 31 ff.) There had 

also been other persecutions and exemplary punishment at the 

time, examples of royal vengeance, some related to religion. 

Both had witnessed the salt rebellion after which the city 

lost its privileges. Montaigne helped to negotiate for their 

return. 

He says that La Boetie was an exemplary citizen, and 
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he regarded exact obedience to the laws of the place where he 

was born as a sovereign maxim. He was very concerned about 

the peace of his country, and opposed to the changes and 

nouvelletez of his time. He would have preferred to use his 

talent to extinguish them, rather than to increase them. 

Montaigne's comments were opposed to possible interpretations, 

as much as they were a defense of La Bo^tie's ideas. 

II avoit son esprit moule au patron d'autres 

si6cles que ceux-cy (I, xxviii, I, p. 211). 

Montaigne insisted upon the fact that La Boetie was 

a friend as another self. While defending La Boetie, 

Montaigne is obviating difficulties which publication of his 

work about tyranny could cause at the time (which was not long 

after the Saint Barth^lemy). He presents his own commentary 

in an extended parliamentary style. In contrast Servitude is 

an essai. an exercise. 

La Bo6tie'S Dfi la servitude VQXontairg (1546-1548), 

revised in 1552-1553 (1987), discusses tyranny, and though La 

Boetie excepts the King of France, it was an inspiration to 

the Protestants (II, p. 579 ff.) It was a question of tyranny 

in general, and not intended to attack the Monarchy, as stated 

in the opening verses from Homer. He says he sees no good in 

having several lords. Only one should be the master, only one 

the King (p. 33). That was the subject of Machiavelli's The 

Prince. which opposed iyranny, though he was concerned more 
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with maintaining the rule of the prince and order than with 

justice. 

La Boetie says that he is not discussing the 

question of whether other forms of government, such as 

democracy, are preferable to the Monarchy (p. 34), but the 

nature of tyranny, and the fact that thousands tolerate a 

tyrant, who has persuaded them that he is able to defend and 

govern them (pp. 34-35). While it is reasonable to love 

virtue, it is a vice to obey for the sake of tyranny (p. 35). 

Battles are fought not for the present but for the future (p. 

36). A country does not have to do anything for itself, 

provided it does nothing against itself. Why would thousands 

of men choose tyranny, rather than liberty? He believes that 

persons are allowing themselves to be robbed. He does not 

discuss the nature of liberty. 

La Boetie's paragraph about a remedy necessary for 

an illness is rather more vehement than would be necessary for 

a treatise of a general scholastic nature. It recalls 

Machiavelli's idea of a remedy for the ills of a state (1952), 

which should be used before the ill becomes incurable. In the 

tradition of Skepticism, he is seeking a rational remedy. 

Mais certes les medecins conseillent de 

ne mettre pas la main aux plaies incurables, 

et je ne fais pas sagement de vouloir prescher 

en cecy le peuple, qui a perdu long 
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temps h toute congnoissance [sic], et duquel 

puis qu'il ne sent plus son mal cela monstre asses 

que sa maladie est mortelle (pp. 40-41). 

His purpose was to seek by conjecture why there is 

such a stubborn will to serve, so much so, that it seems the 

love of liberty is not natural now (pp. 40-41). La Boetie's 

opinion is that man acting according to his nature and 

according to the teachings of nature, would naturally obey his 

parents, be subject to reason, and serf of no one. Reason is 

born with man, and sustained by good advice and coustume. 

flourishes in virtue, and expires when suffocated by vices. 

One may be blind to the gifts of nature. The unequal 

distribution of goods does not authorize the stronger to rob 

the weak, but to aid them (p. 41). In addition, since nature 

has lodged all men, made in the same pattern, on the earth, 

has given them voice and language to know each other and to 

fraternize, and to unite their wills through mutual 

declaration of their thoughts 

si elle a tasch^ par tous moiens de serrer et 

estreindre si fertile noeud de nostre alliance 

et soci^te, si elle a monstr^ en toutes choses 

qu'elle ne vouloit pas temt nous faire tous unis 

que tous uns (p. 42.) 

All men are natxorally free, since they are all companions. 

Nature has not placed man in servitude, but in comoagnie (p. 
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42) . 

La Boetie seems more familiar with classical 

writings about tyranny that with Saint Thomas Aquinas. Saint 

Thomas says that it is not necessary to obey an unjust law, 

but due care should be taken to avoid scandal and troubles 

<Aquinas, I, 1947). La Boetie enumerates examples of tyranny, 

and means of enslaving persons. He opposes it to the idea of 

liberty. It is a humanistic rather than a juridical approach. 

Tyranny is injustice, and Saint Thomas does not deal with 

liberty, but with the general principles of law, the basis of 

which is to do good and to avoid evil. 

Montaigne's approach is that of a jurist and a 

humanist. He seeks a common and preponderant opinion, as well 

as a just mean. In the Apoloaie de Raimond Sebond (I, p. 479 

ff.) based upon the Theoloqia naturalis. translated by 

Montaigne at the request of his father, he comments about the 

ideas of La Boetie and other theorists of tyranny, at 

consideraible length. Sebond undertook to establish and verify 

by human and natural reasons all the articles of the Christian 

religion against the atheists (I, p. 480). Montaigne says 

that though it is a question of matters of faith, which do not 

depend upon us, nor are we able to attain to such supernatural 

and divine knowledge by our efforts and arguments, it is 

praiseworthy to support them as much as possible with natural 

knowledge (I, p. 482). 
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Montaigne states that Saint Paul said that the 

invisible things of God appear by the creation of the world 

(I, p. 409). Saint Thomas says that "Law is an ordonnance of 

reason for the common good, which is made by him who has care 

of the community, and promulgated." The very fact that God 

instilled natural law into man's mind is its promulgation. It 

is known by man naturally (p. 991). This participation of the 

rational creature in the eternal law is "the light of natural 

reason whereby we discern what is good and what is evil, which 

is the function of the natural law (Aquinas, 1947, p. 994). 

He says that the "first direction of our acts to their end 

must needs be in virtue of the natural law." "Law pertains to 

reason, thus irrational creatures do not participate in a 

rational manner, but by similitude" (p. 994). 

In the Epistle to Timothy (I, v.) St. Paul says: 

We know that the law is good, provided one uses it 

the way law is supposed to be used — that is, 

aimed, not at good men, but at the lawless and 

unruly, the irreligious and the sinful, the wicked 

and the godless, men who kill their fathers or 

mothers, murderers, fornicators, sexual perverts, 

kidnapers, liars, perjurers, and those who in other 

ways flout the sound teaching that pertains 

to the glorious gospel of God - blessed be he -

with which I have been entrusted. 
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Human law is a dictate of practical reason. The 

procedure is the same as for speculative reason, since each 

proceeds from principles to conclusions. The conclusions of 

the practical reason are not imparted to us by nature, but 

acquired by the efforts of reason, and reason proceeds from 

the general and indemonstrable principles "to the more 

particular determination of certain matters," which are human 

laws (Aquinas, 1947, p. 997). The difficulty is that human 

reason participates in the Divine reason according to its own 

mode, imperfectly. Human reason needs to proceed further. In 

matters of human law it deals with practical matters, which 

are singular and contingent. They are not necessary things, 

thus human laws do not have the inerrance of demonstrative 

conclusions, or of Divine laws (p. 998), though human nature 

is more self-sufficing than the nature of irrational 

creatures. The irrational creatures have only the natural 

inclination impressed on them. 

Montaigne discussed at length the societies of the 

animal world, which in some instances seem more sufficient 

than human society. 

Est-il police regime avec plus d'ordre, diversifiee 

el plus de charges et d'offices, et plus constamment 

entretenue que celle des mouches ̂  miel? (I, xii, 

p. 499)." 

He asks, rhetorically, whether such a disposition of actions 



294 

and occupations, so ordered, can be imagined without reason 

and plan? The idea could also be related to automatism, or to 

habit. They have a police, but neither coustume. loi. nor 

justice. Though man would seem to have been disfavored by 

nature, Montaigne believed man has all that is necessary for 

him. In addition, man has reason, which is also the principal 

source of the evils which beset him: sin, illness, 

indecision, trouble, despair (I, p. 505). However, he has a 

means of communicating through language. Unfortunately, it is 

also the cause of most of the troubles. 

La plus part des occasions des troubles du monde 

sont granmairiennes. Nos procez ne naissent 

que du debat de 1'interpretation des loix (p. 

587). 

Montaigne mentions the regularity with which persons march to 

war at certain seasons. 

He insists that though the body is a microcosm, le 

petit monde (I, p. 600), reason, discourse, and the soul make 

us different from the beasts (I, p. 532). What one attributes 

of imaginary and fantastic goods to the animals, sometimes is 

false because of the freedom of our opinion (I, 536). On the 

other hemd, everything which is not like us 

n'est rien qui vaille (p. 532). 

However, man can be only what he is, and imagine only 

according to his capacity (I, p. 579). What he imagines about 
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God is in a creaturely manner. For Montaigne, to act according 

to nature is to act according to our intelligence, since the 

nature of man is that he is a rational being, 

au dela c'est monstrueux et desordonne (I, p. 586) 

Human reason is the general inspector of everything 

over and under the sky. It embraces everything, is able to do 

everything. This reason is the means by which everything is 

known and recognized (I, p. 604). He further claims the right 

to legitimate fictions upon which he bases the truth, an 

example of which would be epicycles, by which astrology 

studies the stars (I, p. 599). It would be a justification 

for the writings of La Boetie, as well as for Montaigne's 

Essais themselves. They study present conditions through 

historical examples. 

Montaigne's presentation is more precise, and of 

course more lengthy, than that of La Boetie. He seeks 

solutions in existing law. Montaigne's discourse about the 

society of the animals recognizes the value of libexrty; some 

die when captured, some resist, and some leuiguish in captivity 

rMemoire. pp. 42-43). It is a metaphor, since Montaigne says 

that the animals follow their laws of nature, which are of a 

different kind than those of man. Natural law is based upon 

an inherent recognition that there is a difference between 

good and evil, and laws to follow are discovered by man with 

the use of his reason alone, in contrast to revealed law. 
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which are the Commandments. His procedure in discussing the 

remedy for slavery, related to vice by La Boetie as well as to 

habit, is to discuss the virtues in the Apoloqie. Virtues are 

good habits, and are necessary for man to live peaceably in 

society. There was a virtue opposed to each vice. 

La marque des Chretiens doit etre la vertu (I, p. 

483). 

Where La Boetie recounts examples of enslavement 

through encouraging vices in societies of antiquity, Montaigne 

believes that our actions guided and accompanied by the 

Divinity would have a miraculous quality (I, p. 484). He 

mentions social virtues such as justice, temperance, 

moderation, fortitude (I, p. 554). These virtues should be 

practiced in obedience to God, who has given us religion as a 

pure gift. Montaigne returns several times to the idea of 

preventing cruelty, which is a kind of tyranny over another. 

In " De 1'institution des enfants" (I, xxvi) he advises 

parents to correct the slightest tendency (I, p. 178), which 

he mentions after his ideas about training in virtue. 

Montaigne dealt with virtues related to civic virtue, 

that of a good citizen. The effort was continued by Saint 

Francis de Sales (1567-1622), Bishop of Geneva, and a friend 

of Henri IV, who encouraged him. Sales Introduction tp the 

Devout Life is from letters written to the wife of a relative 

at the Court of Savoy (Sales, 1966, p. 9 ff.). They were 
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practical counsels destined for persons living in the world. 

Henri IV encouraged him in instructing the people in religion. 

From 1594 to 1597 he wrote polemical peimphlets about Church 

doctrine and Councils for the Chablais, his parishioners 

(Sales, 1989). He wrote to answer needs and demands of his 

time, and to lead people to God. He appreciated and 

understood Montaigne's purpose, and the Introduction provides 

the program for virtue which Montaigne had sought. 

Saint Francis de Sales' included private virtue, 

more specifically related to Divine law. Merland says he was 

the Montaigne of Christian spirituality for the honnetes gens 

of that time. He offered an ideal of Christian perfection, a 

synthesis to attain moral beauty in accord with exalted 

aspirations of souls, who were insufficiently disciplined or 

humanized by Platonic and Stoic ideas (Merland, 1969, p. 126). 

Later in the seventeenth century F6nelon, in The Royal Way of 

the Cross (p. 82, 1993) asks what is the good of the natural 

liberty of which men are so jealous. It sets us free to 

follow our own unruly inclinations even in lawful things, to 

indulge pride and presxime on independence, and to carry out 

our own will. He says it is better when God cuts persons off 

from their own will that they may follow His, and those bound 

by their own passions are indeed misereible." 

Saint Francis de Sales was a jurist, but Montaigne 

was not a theologian. Neither had he attended a religious 
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institution, and his humanistic education may have left him 

with little formation in the practice of religion. He 

expressed his dislike of vices, and repeated warnings about 

volupte. which Saint Francis de Sales also recognizes as 

deadly. He agreed that it is necessary to correct vices at 

their first appearance, virtues and vices are habits. Saint 

Francis de Sales did not advocate that persons do violence to 

themselves or others, only that they begin to practice prayer 

and virtue. As Bishop of Geneva, Saint Francis de Sales 

visited Geneva to attempt to convert Theodore Beza at the 

request of Pope Clement VIII. Beza had been Calvin's 

associate and biographer, and at seventy-eight was the last 

survivor among the chief reformers. He spoke with Beza 

privately, but Beza was adamant. 

Montaigne expressed his interest in both prayer and 

virtue in the essais "Des priferes" (I, Ivi) and "De 

I'exercitation" (II, vi). "De la cruaute" (II, xi) shows his 

dislike of cruelty and one may infer that he is referring to 

procedures concerning criminals, including torture and 

barbarous executions, and many procedures of the civil wars. 

Je hay, entre autres vices, cruellement la 

cruaut6 et par nature et par jugement, comme 

1'extreme de tous vices (I, p. 471). 

It is an occasion for him to express his disapproval of 

capital punishment, even if legal, and reasonable (I, p. 473). 
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The Ecloaa set forth punishments which seem barbaric, but the 

purpose was to avoid capital punishment, and in the case of 

homicide, exile was preferred (Freshfield, 1932, p. 49). 

Montaigne's procedure is to set forth many examples of 

virtue, in contrast to La Boetie, who discusses examples of 

tyranny, as does Machiavelli, both of whom are warners, and 

believed it a remedy to make persons aware that they are not 

free. Montaigne analyzes the problem from every aspect 

possible, and suggests remedies. 

La Boetie is concerned about those who elect 

tyrants, all of whom degenerate to practice vice and cruelty, 

and cause their subjects to lose their liberty, even if they 

still remember it. He believes that those accustomed neither 

to subjection nor to liberty, and knowing about neither, would 

choose to live free according to laws which they agree upon; 

to live according to reason rather than to serve another 

fM6moire. 1983, pp. 44-45). Some forget freedom (p. 46). 

Herodotus recounted that the Greeks maintained their liberty 

under all conditions (especially against the Persian empire, 

which promised them protection). Man's wish to be free has le 

pli given it by education, and if he knows nothing of liberty, 

if it is not nourished, he will become enslaved. Thus, the 

first reason for voluntary servitude is coustume. understood 

as habit Cp. 41). 

At the beginning of the Essai." De 1'affection des 
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peres aux enfans" (II, p. 422), Montaigne relates books and 

arms. He did not agree with Plato, who felt letters did not 

have much to do with arms. It is the theme of the Aeneid, 

which begins "Arma virximque cano." He had dedicated the Essai 

to Madame d'Etissac, so that she would be able to conduct the 

affairs of her children in every part of France, which would 

indicate that Montaigne also intended it to be beneficial to 

others. He says that his book is the only one of its kind in 

the world, with a plan which is farouche and extravagant. It 

certainly would be considered extravagant from the point of 

view of a reporter for the Parliament. He says that arms do 

not have a great deal to do with books (I, p. 150), but virtue 

and reason are common to everyone (I, 162). He says that it 

is not a small matter to govern others, and the commander must 

consider the imbecility of hianan judgment, and the difficulty 

of new and doubtful matters (I, xlii, 293). 

A commander must also use moderation in his 

treatment of captured cities, though it is not always possible 

to control the soldiers, discussed in "De la bataille de 

Dreux" (I, xlv, p. 305), since persons may be out of their 

senses in battle, for example II, p. 279). It is a reprise of 

the theme of his first essai. "Par divers moyens on arrive h 

pareille fin," a sort of presentation of fresques of 

commanders, or of their busts on a theater wall, showing their 

conduct after winning a siege (Fuchs, 1987). 
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Montaigne does not speak about the history of the 

civil wars, but speaks of the conduct of persons. He would 

have been aware of the conduct of captains during the civil 

wars, and noted that Plato said that a tyrant is he who has 

license in a city to do everything which pleases him (I, p. 

296). Every virtue may become excessive (I, p 225), a 

guotation from St. Paul on one of the beams of his library. 

La Boetie believed that books and doctrine, more 

than any other thing, give men the sens and the understanding 

to recognize and to hate tyranny. To make people slaves it is 

necessary to constrain them or to deceive them (p. 46). Those 

devoted to liberty should be known to each other, since the 

tyrant may take from them the liberty to speak, and even to 

think, if possible (pp. 52-53). 

Montaigne could be understood to be carrying out La 

Boetie's idea of educating persons. He believed the novelties 

in France will deteriorate into atheism, and there is danger 

of shaking off the authority of the laws and reverence for 

former usages (I, 480). Busson indicates that that was indeed 

the case since the beginning of the sixteenth century (Busson, 

1971, p. 320 ff.) It is an obvious reference to the ancienne 

coustume of France, which concerns matters of faith, since the 

King of France was to maintain the Catholic religion, and it 

is concerned with society, since the principal means of 

maintaining society is to observe religion and virtue, in 
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which Montaigne echoes the ancient treatises, not only of 

France, but of the classics. There is a difference, however. 

In the early treatises of France the emphasis is on the virtue 

of the King, whereas in Montaigne the emphasis is upon the 

individual (I, pp. 482-483). 

Many tyrants maintain their dominance by corrupting 

persons by gain, or by commanding them to amuse themselves in 

debauchery. Since they realize that persons do not allow 

themselves to be abused easily, they cover their tyranny with 

the mask of religion (La Boetie, 1983, p. 62), and make others 

believe they are more than men (p. 61). La Boetie does not 

disbelieve the legend of the dove and the ampule, and the 

fleurs ̂  112., 

puis que nous ni nos ancestres n'avons eu 

jusques ici aucune occasion de 1'avoir mescreu, 

aians tous jours eu des Rois si Bons en la paix et si 

vaillans en la guerre qu'ancore qu'ils naissent 

rois, si semble il qu'ils ont este non pas faits 

comme les autres par la nature, mais choisis par le 

Dieu toutpuissant avant que naistre pour le 

gouvemement et conservation de ce roiaume (pp. 63-

64). 

Both history and literature confirm the story, which had been 

renewed by the poets of the sixteenth century, so much so that 

the French will be as ancient as the Greeks and Romans (p. 
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64). (The Franciade of Ronsard presents the kings of France as 

descendents of the Trojans.) 

The basis of tyranny for La Boetie is revenue given 

to those who support the tyrant. They gather for reasons of 

ambition and avarice. The tyrant uses his favorites and 

officers to enslave others. He pleads for justice. 

Qu'ils mettent un petit a part leur ambition, et 

qu'ils se deschargent un peu de leur avarice, et 

puis qu'ils se regardent eus mesmes et qu'ils se 

reconnoissent, et ils verront clairement que les 

villageois, les paisans, lesquels tant qu'ils 

peuvent ils foulent aus pieds et en font pis que des 

forsats ou esclaves - ils verront. . . que ceus la 

ainsi mal men^s, sont toutes fois aus pris d'eus 

fortune et aucunement libres (p. 69). 

Those close to the tyrant must not only serve him, but think 

as he does. They must do everything for him, and their whole 

being must anticipate his will and thoughts (pp. 69-70). 

Quelle condition est plus miserable que 

de vivre ainsi, qu'on n'ait rien ̂  soi, tenant 

d'autrui son aise, sa liberte, son corps et sa vie? 

(p. 70). 

Revenue had always been an important question, and became more 

so during the sixteenth century. A letter written to Henri 

III by Montaigne as mayor of Bordeaux, together with the 
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aldermen, sets forth at length the extent to which taxes have 

become burdensome on those least able to pay, a situation 

which only the King is able to remedy (Brown, 1963, pp. 97-

100). 

There are examples of those assassinated in 

antiquity, and La Boetie ends his treatise remarking that the 

people do not accuse the tyrant, but those who govern them. 

Every nation hates tyrants, and prays against them, writes 

against them, and accuses them of all their troubles. They 

preserve their inquiry for future generations (p. 76). 

De ma part, je pense bien et ne suis pas trompe -

puis qu'il n'est rien si contraire a Dieu tout 

liberal et debonnaire que la tirannie - qu'il 

reserve 1^ bas apart pour les tirans et leurs 

complices quelque peine particulifere (p. 77). 

The Apoloaie ̂  Ravmond Sebond (II, xii, I, p. 479 

ff.), sets forth principles of religion, philosophy, law and 

government. It is a defense against the possibilities of 

rebellion, both against the King, who is the government, and 

against the Church. The use of virtuous pagans as examples, 

and the very long discussion of pagan philosophers is to 

descredit their remedies as a solution for France. He writes 

as a person who is not a theologian. He speaks of terrestrial 

justice, whereas the usual reference for justice in 

traditionsl theology is the immanent justice of God, the 
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invisible government of Providence, and God as judge and 

avenger. It is the theme of D'Aubignes Les Traaiques 

(Sauerwein, 1953). Saint Thomas says that Divine law is 

necessary, since it regulates both interior and exterior 

virtue, and its purpose is that no vice be unforbidden. The 

Golden Legend tells of an eventual punishment for having 

transgressed divine law, an idea associated with the accounts 

of miracles in the lives of the saints. In the case of 

Daniel, it was a question of remission of sins (Huot-Girard, 

I, 1974). 

The personages in Montaigne are from ancient 

history, the history of France, and the newly discovered 

world. As examples of virtue, the ancient world and the new, 

would make virtue depend upon natural reason. The contrast is 

with Christian virtue. They have not been given the Divine 

law, so their "state of nature" is the beginning of 

recognition of a participation in a general natural law. 

The implication of the examples of the "cannibales" 

"is that The ancient historians and geographers did not know 

all the world, and those who are not following Divine law in 

the "civilized world," are going back to the first principles 

of the people of the newly discovered worlds, so like the 

ancient world, which in terms of the Greek oikumene. would be 

barbarians. CThe original meaning of Ecumenism is the reunion 

of the Eastern Churches with Rome, which from the Eastern 
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point of view extends the civilized world to include the 

"barbarians.") The saints and all Christians depend not only 

upon reason, but also upon the grace of God. Montaigne speaks 

of repentance and recognition of faults (I, p. 550), a 

reference to the Sacrament of Confession. It is in contrast 

to the idea of the God of justice and vengeance of D'Aubigne. 

Judgment, and judgments, are a constant theme of 

Montaigne. He discussed again and again how man is subject to 

error, from his senses and from his intellect, and how 

judgments may differ (I, p. 633). It is a commonplace of 

philosophical discussion. In regard to religion he says 

C'est la foy seule qui embrasse vivement et 

certainement les hauts mysteres de nostre Religion 

(I, p. 482). 

He recognized that persons are confused as to what they 

believe. Some make the world believe what they do not 

believe. Others, the greatest number, make themselves believe 

without knowing what it is to believe. He notes that 

L'homme forge des Oieux ^ douzaines (I, p. 591). 

One might say the the Apologie is a sort of 

catechism of unbeliefs and doubts, a counterpoint to the 

Catechism of the Council of Trent, one of its principal works. 

The purpose of the Catechism was to remedy the lamentable 

state of instruction of Catholics, eind to remind them of what 

they needed to remember (Menard, 1980, p. 170). Montaigne set 
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forth a balance sheet to illustrate why persons do not 

believe. He summarized the beliefs of each sect in one 

sentence. It is a technique of oral culture used by the 

bards, for example, to preserve knowledge. Mention of a tale 

would evoke the entire story. It refers to the many 

contemporary stoics, skeptics and epicureans, materialists and 

demonologists, who were writing and teaching (Busson, 1971, p. 

320 ff.) Villey claims Montaigne left no judgment about the 

Hypotyposes of Sextus Empiricus, a summary of skeptical 

beliefs, but he echoed them. He possessed a translation of it 

(Villey, 1976, p. 243). His statement that skepticism is the 

wisest party of the philosophers would mean that he 

recognized, as Mason states, that philosophies, which are not 

dogmatic, are subject to change. 

Creating gods by the dozens may refer to Ronsard, 

who used mythological figxires extensively in his poetry, had 

been a pupil of Rsunus, a nominalist, and somewhat of a 

materialist toward the end of his life (p. 380). Montaigne 

had known Ronsard at the Court of Henri II (Hazlitt, 1861, p. 

47). 

Montaigne said that the reason for the civil wars 

and for events being as they are is that persons are depending 

only upon themselves. Justice is there only as an ornament 

and cover, 

comme en la bouche de I'advocat, non comme dans le 
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coeur et affection de la partie (I, pp. 484-485). 

Gods owes his extraordinary help to faith and to religion, not 

to our passions. Men are the conductors and use religion. It 

should be the other way. 

Montaigne believed a book which would set forth the 

opinions of ancient philosophy about our being, our morals, 

the disputes, the history of their parties, and about how the 

authors and their followers followed their own precepts would 

be of great value (I, xii, p. 650). Justus Lipsius, whom 

Montaigne considered the most learned person remaining upon 

earth, had done so for princes in Politica (Toumon, 1983, p. 

160), but not for others. Montaigne himself sets forth 

summaries of their principles and their applications, as Saint 

Francis de Sales did later, on a different level). They 

consitute substantial portions of the Apoloqie. Many ancients 

felt that suicide was acceptable, other contemporaries of 

Montaigne had discussed the subject. It was related to the 

concept that virtue produces happiness, and some questioned 

the authority of those who found it acceptable (p. 151). 

Some, both ancient and modern, sustained a theory not for 

truth, but for the sake of their sect, or of their particular 

theory. 

Montaigne said that natural law is a matter of 

opinion. Protagoras and Ariston believed the essence of the 

justice of law to be the authority and opinion of the 
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legislator. Plato believed that law was accommodating a 

superior. No one follows the same principles of "natural 

law," which point Montaigne illustrates by his exempla of 

customs in the new world and in the ancient world. 

II est croyable qu'il y a des loix naturelles, 

comme il se voit es autres creatures, mais en nous 

elles sont perdues, cette belle raison humaine 

s'ingerant par tout de maitriser et commander, 

brouillant et confondant le visage des choses 

selon sa vanite et inconstance (I, p. 653). 

He says it is dangerous to seek the origins of law, 

perhaps in the context of the dissidents who were seeking the 

origins of power and authority to rebel against the 

established order, and were using treatises to justify their 

rebellion. The ancients, who began the "torrent" concerning 

natural law, a metaphor which may refer to the gaves. which 

were impassible when flooded, weighed everything by their 

reason, and received nothing by authority and credit. Their 

judgments are often far from public judgments. They spoil 

everything by taking as their model the image premifere de 

nature (I, p. 656). One example would be the endless types of 

marriage and funeral customs he describes. He does not 

specifically mention that they do not have knowledge of the 

Divine law, for which Saint Thomas says David implored God. 

His descriptions of religious customs, most 
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involving himan sacrifice, should indicate the difference from 

the Christian religion, but refer to the civil disputes about 

cult, for which much blood was being shed. Indeed, he says 

that the civil wars are not religious since there is so much 

bloodshed. Vittoria at the beginning of the century, when 

describing a just war, said that those waging war for a just 

cause should do so only in so far as is necessary to obtain 

what they feel is their due, which had been talcen from them. 

It is wrong to completely destroy the enemy. 

The philosophy of law of Saint Thomas Aquinas, and 

of the philosophers, was a common background of churchmen and 

magistrates. St. Thomas defines law as a measure. It implies 

order to an end. He says that it is "a dictate of practical 

reason emanating from the ruler who governs a perfect 

community." "It is a rule and measure of acts, whereby man is 

induced to act or restrained from acting; it binds" (Aquinas, 

I, 1947, p. 993). Reason is the rule and measure of human 

acts, since it directs to the end. Law pertains to practical 

reason, not to speculative reason, which draws conclusions 

from naturally kno%m indemonstrable principles, and from which 

the conclusions of the various sciences are drawn, a knowledge 

acquired by the efforts of reason. Practical reason is 

concerned with directing to the end, the first principle in 

all matters of action according to Aristotle (p. 993). The 

principle of a genus is the rule and measure of that genus. 
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The principle of law is the common good. 

Law is a measure, but human reason is not a measure 

of things according to Aristotle's Metaphysics. A measure 

should be most certain, but in matters of conduct the dictates 

of human reason are uncertain, thus Saint Augustine 

distinguished eternal law and human law (p. 994). Human law 

is drawn from the precepts of the natural law, which St. 

Thomas says is promulgated by the very fact that God instilled 

it into man's mind so as to be known by him naturally (an 

effort which Montaigne is making in his Essais). Saint Paul 

noted that the Gentiles have the natural law, that is, they 

are conscious of what is good and what is evil (p. 992). 

Saint Thomas defines it as the "participation of the eternal 

law in the rational creature, who discerned what is good and 

what is evil by the light of natural reason, and is the 

participation of the rational creature in the eternal law" (p. 

994). A law is something pertaining to reason. Irrational 

creatures do not partake thereof in a rational manner, only by 

way of similitude (p. 994). Human law is developed from 

precepts of the natural law, as from general and 

indemonstrable principles, which is a more particular 

determination of certain matters Cp» 997). 

Law is of the practical reason and concerned with 

practical matters, which are singular and contingent. It is 

not the law for animals, who are not subject to eternal law. 
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and since human law deals with singular matters, it cannot 

have the inerrancy of demonstrative conclusions of science. 

Saint Thomas says that it is not necessary for every measure 

to be absolutely unerring and certain, but only "as it is 

possible in its own particular genus" (p. 998). 

Man lives by art and reasoning, and by this is 

set off from other animals. The latter live by 

natural instinct and are as it were acted on rather 

than act, whereas man is directed in his actions 

by the judgment of his own reason. The various arts 

have been devised by man in order that he might 

proceed easily and in an orderly fashion. This 

art is a certain rational ordering whereby through 

a determined medium human acts arrive at a due end 

(Mclnemy, 1981, p. 24). 

It is due to the fixed orientation of reason that human acts 

attain their fitting end in a determinate way. 

The question of natural law and natural rights was 

pertinent in regard to the question of tyrannicide. The idea 

of tyranny was opposed to the entire tradition of the coustume 

of France, which held the king subject to the laws of God, of 

the Church, of nature, and to the laws of France, including 

ones he had issued. The idea of assassinating a King, 

anointed by God and holding authority from God, would be 

unthinkable according to that sauae tradition. 
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The question was extremely serious. Mornay, 

author of Vindiciae contra tyrannos. from a distinguished 

noble family, was a counsellor to Henri of Navarre in 1576, 

and was attempting to rally the moderates of France against 

the extreme measures of the Catholic League. He played a 

leading role in reorganizing the Huguenot party after 1573, 

wished to link France to the revolt in the Netherlands, and to 

the formation of an alliance which would be a counterbalance 

to the power of Spain in Europe (Franklin, 1969, p. 139 ff.) 

Montaigne had some correspondence with him in negotiations 

between Henri IV and Henri III, in regard to the conduct of 

Henri III toward Marguerite of Valois (Grun, 1970, p. 322 ff.) 

Montaigne would have been aware of Mornay's 

questions. The first was whether subjects are bound to obey 

princes if their orders contradict the Law of God. Mornay 

believed obedience to princes to be conditional, depending 

upon whether the King disobeyed God's law or caused it to be 

disobeyed. It was a kind of warning to Christian kings 

persecuting Protestants. They are not to arrogate divine 

jurisdiction to themselves (Franklin, p. 142). 

For the second question in regard to resisting a 

prince who violates God's Law, and is trying to destroy His 

Church or to obstruct its propagation, he called upon the 

convenant of God with the Jewish people. He believed it 
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dangerous to entrust the Church to one human being, and that 

it was committed and entrusted to the people as a whole, a 

conciliar idea. Each should correct the other. Gradual 

changes must also be prevented, and occasions for crimes 

removed. He believed some deception to be licit (pp. 148-

149). It probably refers to the practice of lawyers in regard 

to specious argijments, when texts or facts have been altered 

(Tournon, 1983, p. 156). There is also the question of the 

end justifying the means, which Mornay seems to posit. It 

would beyond the question of the double effect, in which the 

good effect of something must outweigh the bad effect, which 

is not to be intended. Tyrranicide had been condemned by the 

Church, and English Common Law does not recognize a reason for 

murder. 

Momay explored the concept of the people 

constituted collectively as a source of authority. He vested 

it in the magistrates below the King, elected by the people 

assembled. The magistrates and the Estates were likened to 

the magistrates of Israel, and chiefs of tribes, etc. They 

composed a public council. He agreed however, that good 

government cannot always be maintained in a large multitude, 

and affairs of state should be confidential. He excluded 

women from the throne, attributed civil jurisdiction to the 

high priest, and believed it is the people acting through the 

authorities, who should protest. He believed that the King 
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provoked resistance by rebelling against God. It was not up 

to private persons to act. They should go to another city when 

persecuted, and their sword is the Word of God (Franklin, 

1969, p. 150 ff.) 

The third Question concerns a prince who oppresses 

or devastates a commonwealth. Mornay sought a principle of 

law by which he may be resisted. He said that Kings are 

created by the People, and he invoked the Bible (actually God 

chose the Kings of Israel through prophets), and various ways 

in which persons become Kings. He held that in the beginning 

all kings were elected, and thus the people is greater than 

the King. They are represented by the officers of the Kingdom 

in ordinary cases, and extraordinarily or annually by the 

Estates. He dwelt at length on the role of the various 

assemblies, whose principal duty was to advise the prince and 

the commonwealth about the business of the commonwealth. It 

perhaps referred to Hotman's reproach of Louis XI for having 

taken power away from the King's Council. The role of the 

Estates was in question as well. Parliament was the judge 

between the King and the people. The "Senate" had to 

authorize war or peace, and everything related to the 

commonwealth had to be entered in the record of its acts, to 

be considered ratified. The King's decrees had to be signed 

by a secretaury of the kingdom; and countersigned by the 

chancellor, who had the power to annul them. 
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His final conclusion was that religion coinmands that 

the Law of God be maintained and the Church defended. Justice 

commands that force be used against the tyrant who subverts 

the rights of a commonwealth, and charity commands that the 

oppressed be relieved. To deny these duties is to will the 

extinction and removal of religion, justice, and charity from 

our midst (p. 199). 

Montaigne's opinion of Mornay's ideas, though 

expressed in terms of his lack of confidence in the crowd, his 

opinions about conflicts of laws, judgments and jurisdictions, 

and among philosophers and humanists, was conditioned by the 

same caution as in regard to Hotman's presentation in the 

Francoqallia. Du Plessis Momay was a Protestant. Changes in 

institutions would affect the Church as well as the government 

of the Kingdom. The appeal to Scripture as an authority was 

more subtly used by Montaigne, simply by dealing with the same 

problems as those dealt with by Saint Paul. When Saint Paul 

spoke to the Jews at Antioch (Acts 13:13-14) he used 

authoritative arguments from Greek Scripture: "Men of Israel 

and you who fear God." (Bradbury, 1994, p. 91 ff.) In Athens 

Saint Paul argued with the Jews and devout persons in the 

synagogue, and with anyone in the market place. Among them 

were some Epicurean and Stoic philosophers. Since he spoke of 

Jesus and the Resurrection, they said they felt he was 

speaking of foreign deities. The Athenians and foreigners in 
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Athens spent their time always learning and telling something 

new. Saint Paul told them they were superstitious, since they 

had erected an altar to the unknown god. He explained that 

God made men to seek Him, and that duty to God could not be 

paid as to gold or silver or stone. He said that God 

overlooked the times of ignorance, but now he commands all men 

everywhere to repent, since he has set a fixed day to judge 

the world. The philosophers said, "We will hear you again 

about this" (pp. 93 ff.) 

Montaigne's procedure in the case of the 

assassination of Francois of Guise reveals his attitude in 

regard to political assassination, a commonplace of the 

sixteenth century. The Prince of Machiavelli may have been 

read in the context of the literature for the education of the 

prince, and understood as counsels, rather than as examples, 

or emblems, a sort of enigma, sketches in black and white, of 

which the viewer was to find the meaning. Montaigne 

reproached those who instead of depicting virtue, depict 

injustice and vice, and present it thus falsified for the 

instruction of princes (III, ix, II, p. 433). 

Cicero had set forth examples of duty of Regulus, 

a person who underwent torture to remain true to his duty. He 

esteemed that to violate an oath is to violate trust 

(Bradbury, 1944. p. 588 ff.) Machiavelli advocates 

expediency. He says that a man who wishes to make a 
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profession of goodness in everything will suffer and come to 

grief among so many who are not good. A Prince had to learn 

how not to be good. 

Simonin, in his article about the poetics of 

politics in Montaigne and Ronsard (Dassonville, 1989, pp. 84-

101) discusses the manner of the assassination of Guise, which 

was by betrayal. The Duke was assassinated in February 1562, 

and by 1563, four great chiefs were dead; Antoine of Bourbon 

at Rouen, the Constable a prisoner, the Marshall of Saint-

Andre at Dreux, and the Duke of Guise at Orleans. 

Fran(;ois of Guise had massacred the protestants at 

Vassy, but repressions of that type were not unusual. 

Montmorency had punished everyone possible when Lieutenant 

General of Bordeaux in 1548. Honluc was pitiless, and tended 

to hang persons summarily. Catherine de Hedicis was elated to 

have avoided a military defeat at Orleans, and to be rid of a 

prestigious warrior, who also had dynastic pretentions. The 

Guises claimed to be descended from Charles of Lorraine, the 

brother of Lothaire, the second to last Carolingian king, 

whose children had not died according to the annalist Nicole 

Gilles. Montaigne was interested in the question of 

succession. The author of the Satyre menipoee. who mocked 

this pretention, was condemned for the crime of 

lese majesty. Montaigne felt the claim a bit too interested, 

and "De ne changer aisement une loi receue... could be applied 
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to the possible succession at the time of Montaigne. 

Praise of the Duke of Guise was a traditional elooe. 

It was praise of his good qualities, and blame of the 

assassin, a member of the Duke's household, who had betrayed 

trust. It is a lament of the loss of a courageous and gallant 

man, such as that of David about Saul, "How are the mighty 

fallen," from Samuel (p. 99 ff.), and of fallen heroes, as 

Aeneas had mourned his friends (p. 103). Ronsard first wrote 

to praise Queen Elizabeth I. He had praised Mary Stuart. 

When the Catholics were severely persecuted in England, it was 

common to blame the privy council, but Ronsard changed the 

emphasis of his poetry to writing eUx>ut Mary Stuart.*' 

That Guise forgave his assassin is described in a 

letter by the Bishop of Riez, the brother of the second wife 

of La Bo^tie. His magnanimous attitude was mentioned by Amyot. 

The Duke had expressed himself in terms of Scripture , to 

which the Protestants objected, since they felt he had not 

manifested his competence in that domain during his life. 

One could suppose that due to the interest of the court of 

Marguerite of Navarre in Scripture, and the presence of 

Lutherans at the court of Catherine de M6dicis, the Duke of 

Guise would have had some knowledge of Scripture. 

Catholics wished to procure a posthumous victory for 

Guise. Opinion was at stake. Vengeance would belong to the 

Guises, and one could not mention the Duke up to the time of 
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Henri IV, without coinmitting oneself (pp. 84-101). 

The politics of the Court was double edged. 

Brantoine reported that had Guise not been killed, he would 

have taken the city of Orleans against the hope of the King, 

of the Queen, and of the Council, who wished to divert him so 

the place would not be taken because of the fortress and the 

men there (p. 96). It was real dissimulation, since the 

conspiracy of Amboise against Francis II had been financed by 

businessmen of Orleans. Pasquier felt Henri III was correct 

to have Guise assassinated. The Duke had written to Jean-

Philippe, Rheingrave of Salm, the day before the 

assassination, indicating that he felt he would have 

sufficient forces to take the city, as a dernier remede a ces 

troubles (p. 96). 

Ronsard was silent about Guise until some Latin 

pieces of Michel de L'Hospital appeared, deploring the 

assassination. Finally Ronsard spoke, after an anonymous 

author complained that he and other excellent poets were not 

doing their duty by preserving for posterity the unhappiness 

of the centiiry. It was an opinion among many Catholics as 

well. Ronsard had learned from Pindar that silence is the 

worst punishment for men seeking glory. He did not speeUc of 

the death of Henri II or of Guise, for which he was 

reproached. He waited until 1567 to excoriate those who 

caused the assassination. His silence would have been 
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surprising, since Charles IX had commissioned him to write the 

Franciade (1572), which should have a moral aim. Ronsard said 

he was a poet, not a historian, and sought not absolute truth, 

but la vravsemblance et le possible (Cameron, 1970, p. 396). 

Ronsard was considered a political satirist. He supported 

Henri of Navarre, against the Guises and the League, but did 

not approve of the conduct of Henri III. His criticism was 

cloaked in blaming the vices of the first Kings, who abandoned 

their scepters to the Ma ires du oalais. He called on the King 

to change his ways (p. 400). The Franciade could have been 

construed as being in favor of the Guises and the League, 

since they had a common ancestry from Charlemagne (pp. 400-

401). 

He wished to ensure a peaceful solution to France's 

problems (p. 398). Only in the West and Southwest did the 

King retain some Authority. Matignon prevented rebellion in 

Guyenne and Montmorency in Languedoc, and Joyeuse in Toulouse. 

It was a question of rebellion by the League, whose avowed aim 

since 1576 was to recreate the reign of Clovis (pp. 401-402). 

There was propaganda against the Valois. Henri III had 

declined to take part in a league against the Ottoman Empire. 

Henri of Guise, in the Emperor's army, had distinguished 

himself against the Turks in Hungary at age 16, in 1566 (pp. 

402-403). Ronsard suppressed lines which could have been 

construed to criticize Catherine of M6dicis. He defended the 
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Crown as an institution, but used his verse as a moralising 

medium (p. 405). 

Montaigne speaks of Franqois of Guise in "De la 

grandeur romaine" (II, xxiv), without naming him. He 

sketches the life of the Duke in the manner of the eloae. It 

is not a question of biography, but the adaptation of the 

topos prescribed by rhetoric. First one should recount the 

exterior goods of the deceased, beginning with his origin. 

Un prince des nostres bien que d'origine estrangere. 

II 
• • 

He began by praising that which the adversaries of the Duke 

detested. He evoked the assassination four times (I, ii; I, 

xxiv; II, xvii; II, xix). He placed Guise among the most 

notable men, judging by external appearances. He accords him 

primacy in 

le fait de la guerre et la suffisance militaire. 

He also praised his clemency, and may have had him in mind 

when he wrote "Par divers moyens. . ." (I, I). Clemency was 

a question in Thucydides, in which a city escaped death 

because of a second vote of the Corinthians, which 

necessitated sending a boat to overteUce the first boat sent to 

declare their destruction (Bradbury, 1994, p. 604 ff.) It was 

a question of what was best for the Athenians, who would have 

lost th^ gsin of wsr by destroying a city. In the case of ths 

Island of Melos, which refused to cede its freedom to Athens, 
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it eventually fell under siege and the people were destroyed 

(p. 611 ff.) Athens did not seem to remember the manner in 

which it valued its freedom against the Persians. 

The brevity of Montaigne's description, and its 

anonymity, are poetic. It would evoke the epiaramme of 

Clement Marot, in general short poems, or "toute la poesie en 

miniature" (Smith, pp. 579-580). It presented an affinity 

with the genre of antiquity. According to Thomas Sebillet, 

they were first composed to be placed over the door of 

buildings, and need to be short (p. 580). Those of Michel 

d'Amboise were historical in nature, praising the King with 

long lists of historical names (p. 588 ff.) He wrote one A 

monsei<yneur de Guyse in the context of a quarrel between 

Pallas and Mars, resolved by the intervention of Jupiter (pp. 

590-591). Some epigrams were translations of ancient authors, 

or adaptations with different names (pp. 598-599). Some were 

composed of little dramas, dialogued storied, and moral 

sentences. Marot's epigrams were more original. 

Montaigne has said that our judgment and all mortal 

things are incessantly moving and changing. In France the 

nobles and the judiciary were continually moving from one part 

of the country to another. The armies as well were itinerant. 

Each region had its own conditions, traditions and customs. 

These latter were subject to the forces of change occasioned 

by the Renaissance, the administration of the Kingdom, and by 
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religious disputes and the civil wars, and by new institutions 

of government established by the Protestants. There was a 

constant movement from exterior to interior, both on the 

surface and in the minds of men. He says there is some evil 

in a police [government], which is worth fighting with such a 

deadly drug. 

Plato did not agree that violence be done to his 

country to carry on a war, and he did not accept that blood be 

shed and citizens ruined to rid themselves of a tyrant. Plato 

said only to pray to God for extraordinary help. Montaigne 

says he was a Platonist in this regard before he knew Plato 

existed. He does not believe persons should be excluded from 

society for following their consciences, and he believed it 

impious not to expect help from God of His own accord, and 

without our cooperation. (God has actually placed the 

condition of petition for receiving favors, that is, we must 

pray for them.) He feels there is no one so foolish as not to 

realize that he is proceeding to reformation by the worst 

deformations, and going toward his salvation by the means 

which will expressly cause him very certain condemnation. He 

wonders how by overturning the government (policed, the 

magistrate and the laws under which God has placed him, 

practicing cannibalism, encouraging brothers to parricide, 

calling upon the devils and the furies for help, anyone could 

hope to help the sacrosanct gentleness and justice of the 
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Divine Word. He believes ambition, avarice, cruelty, and 

vengeance, in addition to their natural impetuosity, are being 

inflamed by the glorious titles of justice and devotion. 

II ne se peut imaginer un pire visage des choses 

qu'ou la meschancete vient a estre legitime, et 

prendre, avec le conge du magistrat, le manteau 

de la vertu (II, p. 492.) 

It is Plato's opinion that the extreme kind of 

injustice is when that which is unjust is held as just. The 

people will suffer from it, not only now, but in the future. 

Montaigne was pillaged when his farmers were pillaged, causing 

him a loss of livelihood for many years (II, p. 493). It 

meant as well that he was unable to fulfill his feudal 

contracts. 

Montaigne also noted that there are difficulties of 

suspicion, which he does not consider worth answering, tince 

evidence is enfeebled by discussion, while, on the other hand, 

those who hear no excuse feel it is because he is weak (II, p. 

493). He has only depended upon himself. In spite of his 

troubles he continued to regard mercy as prefercible to 

vengeance. He tells of Aristotle, reproached one time for 

having acted mercifully toward an evil man. He said he had 

been merciful to the man, not to the evil (II, p. 525). He 

s?iy5 that persons 5r« horrified even by justified vengeance; 

which is a plea for clemency at the end of "De la phisionomie" 
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(III, Xii, II, p. 525). 
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X. THE TROUBLES AND THE MEMOIRE 

Etienne de la Boetie wrote his Memoire sur les 

troubles de ce temps toward the end of 1561, in regard to the 

policy of tolerance being carried out by La Burie in Guyenne. 

It was written for the Private Council of the King, which was 

to meet in January 1562. It is a memoir written as a 

commentary about a case, in the style of Parliament. He sets 

forth the case and his opinions, as a reporter in the Chambre 

^SS. Encnietes. 

Le subject de la deliberation est la pacification 

des troubles. II faut doncques entendre 

premierement en quel estat est a present le mal 

qu'on veut guerir; apres, recognoistre I'origine 

et la source pour savoir comment il est nai, comme 

il s'est nourry et a prins acroisement. Si on doibt 

trouver quelque remede, il se verra plus h cler 

apr^s avoir considere ces deux choses (La Boetie, 

1983, p. 35). 

He continues that the evil is the diversity of religion, so 

advanced that a single people, living under the same prince, 

is divided into two adversative parts. Not only do opinions 

differ, but there are already diverse churches, chiefs, 

contreiry observations, a different order, contrary conduct or 

police in religion: briefly.. two diverse republics, 

diametrically opposed to each other (pp. 35-36). 
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From the first evil two others result: one is a 

universal hatred and ill will among the subjects of the King, 

secretly and openly, which produces sad results everywhere. 

The people are learning irreverance towards the magistrate (of 

which the chief magistrate was the King), and going toward a 

liberty, which is licence (p. 35). 

It is the same Council for which Estienne Pasquier 

wrote his Exhortation Princes ^ Conseil 

Prive du Roy (Pasquier, 1966, pp. 23-90), which is a olaidoyer 

or a harangue (p. 7).** He begins by saying that he realizes 

he is exposing himself to the discontent of some, but matters 

are such in France that it is not possible to give a discourse 

which will content everyone. He says the exhortation is not 

for the purpose of changing religious beliefs, nor because of 

his confidence in himself. His appeal is directed to their 

d6bonnairt6. a quality attributed to nobles (p. 39). He does 

not intend to discuss the merits of the Roman or the 

Protestant religions. There is one God, one Law and one 

Faith, and of the two there is only one true one, about which 

he does not wish to pronounce. 

In the division of opinions, all tend toward God. 

The Roman religion holds the Protestant as heretic, 

schismatic, and fallen from its first belief. The Protestants 

detest the Roman religion as idolatrous and abused by the 

foolish faith of its ancestors. Nevertheless all aspire to 
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the knowledge, honor and adoration of one God, who for the 

redemption of our sins became man, and suffered and died, a 

reason for confusion to the Gentiles, and unbelief to the 

Jews. God seems to have favored both sides, but it would be 

arrogant temerity for man to circumscribe eternal judgments by 

his human affection (pp. 42-43). 

Pasquier does not approve two religions. The 

assembly is for the purpose of stopping the tumult, not to 

weigh the conscience of each individual. God does not wish 

matters to proceed by mortal fury, and the most expeditious 

means of stopping the violence is to permit two Churches in 

the Republique (pp. 46-47). He sets forth examples of 

kingdoms in which this has occurred, including those lands 

under Turkish domination. 

The Council will be effective only if persons are in 

agreement as to following its pronouncements. If their 

opinion is from God, nothing will stop it. If not, it will 

destroy itself. (Pasquier attacks the Pope, and some of the 

sacreunents.) 

He says that if the Prince does not decide, and 

punish the beginnings of tumults, sedition will follow. 

Preachers have spent two hours hurling invectives at the 

opposite party, without mentioning the Scriptures. Such 

sermons should be forbidden. Monks are not competent in 

politics (and the Council of Chalcedon in the Fifth Century 
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forbade their interference in ecclesiastical and secular 

matters (Moorhead, 1981, pp. 1-11.)) He discussed at length 

the effect of such sermons of vengeance, which arouse the 

populace and cause them to commit violence. He says the 

authors of sedition are ordinarily the preachers (Pasquier, 

Ecrits politiques. 1966, p. 73). The security of their 

persons is involved. A President of Parliament had been 

assassinated (1559) (pp. 76-77). He discussed the Assassins 

of the Old Man of the Mountain, who promised his followers an 

earthly paradise, and thus caused them to assassinate those 

not of their sect. They had killed the Count of Tripoli, and 

had attacked Prince Edward of England in his rooms (1270). 

Richard of England employed the assassins to pursue Philippe 

Auguste and kill him, after having tried to poison him." 

There were attempts upon the life of Saint Louis. The 

examples are to warn of extreme vengecmce possible from 

fanatics, and Pasquier counsels to stop the troubles before 

they begin. Montaigne in insisting upon the ancienne coustume 

is upholding the person of the King, as well as the 

constitution of France. 

The M6moire is more technical and discusses 

tolerance, the division of France, and specific matters of 

cult. La Bo^tie was a confirmed Catholic, but made no 

derogatory remarks about either religion. He abhors the 

proposed division of France, and his suggestions about matters 
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Of cult are made in good faith. Pasquier is less enthusiastic 

about the Church, but sees no other way to preserve the unity 

of the Kingdom. He is more in favor of tolerance, but 

absolutely opposed to the interim. 

Montaigne mentions Servitude specifically in his 

Essai written at about the time Servitude was being printed by 

Francis Hotman, and in the R6veille-matin des fran^ais. The 

M6moire is simply called quelques memoires (I, p. 198). It 

was not published until 1917, though Montaigne may have feared 

it would be printed. Pasquier's Exhortation was printed 

clandestinely, and with many errors before the meeting of the 

King's Council. There were many examples of unauthorized 

printing at that time, and Pasquier's Exhortation was subject 

to several. 

Montaigne knew that those who had been at the King's 

Council would remember he presented the Memoire. even if it 

did not appear in print. La Bo^tie had made comments about 

possibilities of tolerance, and about the liturgy. The 

Council of Trent pronounced in 1563, and discussion of 

possibility of change could later be regarded as heretical. 

Montaigne unequivocally accepted the authority of Rome. 

Pasquier accepted Rome, while accepting the cult only because 

it was the ancient and established religion. He actually 

his dislike of the cult; and one how he 

could have defended the Sorbonne. 
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In the Essais the term trouble refers to agitation, 

confusion, and disorder, as well as to the civil wars. 

Montaigne recounts something as having occurred 

Pendant nos troisiesmes troubles ou deuxiesmes. . . 

(Villey, 1973, p. 672). 

when civil war was everywhere in the province. 

The Edicts of April and of July 1561 accorded some 

tolerance to the r6form6s. but had failed to restore order to 

disturbances, which occurred almost everywhere in France. 

Protestants took over Catholic churches, and carried on 

iconoclastic activities against idolatrie. There were 

pillages, assassinations and massacres. The dissidents were 

those who 

abbatent ymages, croix, attachent placarts, 

sement libelles diffcunatoires, forcent temples, 

esmeuvent noises et d^bats (La Bo^tie, 1983, p. 8). 

The Edict of April 9, 1561, forbade the exemplary punishment 

of the seditious persons. It decreed that if the r6formes 

abstained from taking churches, they would be permitted to 

worship in their private homes. The edict evoked the security 

and honest liberty which each should enjoy in their homes, 

domiciles or those of their neighbors or friends, and 

prohibited entry into their houses, except for officers of the 

King, under pretext of previous edicts prohibiting illicit 

assemblies. 
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The Edict of July 31, 1561, a last effort to 

preserve Catholic unity, and to maintain peace and 

tranquillity, was ineffective. It forbade public preaching 

and administration of the Sacrament in a form other than that 

of the Catholic Church: 

d6s et depuis la foy Chrestienne receiie par les 

roys de France nos predecesseurs, et par les 

evesques et pr^lats, etc. {p. 8). 

In September 1561, the King had given instructions 

to Charles de Coucy, Seigneur de Burie, urging tolerance. He 

was the King's lieutenant in Guyenne, and in turn issued an 

ordonnance in October 1561, at Agen, stating the terms of that 

tolerance. Where there were several churches, one would be 

reserved for the use of the r6form6s, and if only one church, 

it would serve both cults alternately. They were provisional, 

and the assembly of representatives of the Parliaments of the 

Kingdom, that is the magistrates, and the King's Council were 

to decide the question. 

In the Apoloaie Montaigne remarks the impudence of 

debating about divine reasons in the midst of misfortunes, as 

though principles were based upon good or bad fortiine. The 

subject of rebellion was a solemn proposition of the 

Protestant party until Henri of Navarre became the legitimate 

successor, and of the League afterwards. The question was 

«<hether to rebel against the prince in defense of religion. 
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The affirmative of one party (I, xii, 485) became the negative 

of another: 

oyez a present de quel quartier vient la voix 

et instruction de I'une et de 1'autre (I, p. 738, 

n. 1166). 

The H6moire. Pasquier's discourse and Montaigne's 

comments reveal a third contender. Charles Bxirie, Chatelain 

of Coucy was descended from the youngest daughter of Edward 

III of England, who married Enguerrand Vll Coucy (Tuchman, 

1978, p. 595). Their granddaughter married Louis of 

Luxembourg, whose daughter married a Bourbon descended from 

Saint Louis. Their great grandson Antoine of Bourbon married 

Jeanne d'Albret, parents of Henri IV. Thus Coucy was a cousin 

of Henri IV. Gaul was divided into three parts. 

After the Saint Barth61emy, French Protestants 

claimed the right to defend their belief, even against the 

King. After 1588 Catholics rebelled against the King (Grun, 

1970, p. 383 ff.) 

The gravity of the division leading to the civil 

wars in France developed into violence immediately after the 

death of Henri II in 1559. Parties formed suddenly. The 

chiefs of the factions, great lords against the King, took up 

the sword in defense of the r6form6s. who were emerging in 

public.~ Pasquier says that Henri II had given up the 

conquests of thirty years at Cateau-Cambr6sis in order to have 
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peace to combat the Protestants (Memoire. 1983,p. 28). 

Pasquier says it is a tragi-comedy, since the treaty led to 

the marriages of the King's eldest daughter, Isabel of Valois, 

and Philip II of Spain, and that of his sister, Marguerite of 

France, to Philibert Emmanuel of Savoy (p. 31). Henri II had 

insisted upon jousting during the festivities, and had 

insisted that Montgomery, the Captain of his guards, joust 

with him. Pasquier said the King should be the judge, and not 

partake in activities for chevaliers. In the old romances, a 

King who entered the lists did so disguised, or not at all. 

Henri II sent the broken lance, which had pierced his helmet, 

to Montgomery."-

Pasquier attributed the death to the result of the 

conduct of Henri II toward some of his Counsellors. He sent 

some of too liberal opinion to prison on June 10, where they 

were tortured and executed. On July 10 he was dead (pp. 33-

34). Pasquier remarked that because of our senses, we 

consider God's thoughts more according to our opinions than 

according to truth (34). 

It is a theme of Montaigne's, and one of Saint 

Augustine's city of God, begun in 413 A. D., which appeared 

serially for thirteen years. The pagans were blaming 

Christians for calamities, and Saint Augustine reviewed those 

which had occiirred before the time of Christ. The Romans had 

been overwhelmed by calamities because of the corruption of 
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of manners and vices of the soul. The Roman Empire, as 

others, was maintained by God, whose power and judgment founds 

and maintains earthly kingdoms. Divine Providence, unlike 

fate, does not interfere with free will. The original 

division was that between God and the fallen angels. There 

are two cities, that of God and that of man, according to 

Scripture. (It is somewhat like medieval histories, which 

begin with the creation of the world.) The purpose of the two 

cities is different. In regard to the supreme good of the 

philosophers. Saint Augustine says that seeking happiness in 

this life is vain. 

Pasquier tells of Anne du Bourg, a Protestant and a 

Counsellor in the Parliament of Paris, who was tried and 

executed. Edicts were issued against clandestine assemblies. 

Pasquier felt it incited them more, and Geneva issued a 

declaration that there could be armed resistance to defend 

brothers from punishment. Though an attack upon the authority 

of the King, their reason was that during the minority of the 

King, the authority inhered in the assemblies, even as opposed 

to regencies (Pasquier, 1966, pp. 39-40). For Pasquier Geneva 

was the first source smd seminary of all the ills (p. 42). 

There was an assassination attempt against Francois 

II before the conspiracy of Amboise. The conspirators were 

captured and executed on March 15, 1560. There had been some 
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whom Pasquier says they morts a credit for having spoken too 

much, prisonniers pour la parole (p. 45). When Amboise was 

revealed, the King freed the prisoners of conscience by the 

Edict of Romarantin of May 1560, under the influence of Michel 

de I'Hospital (p. 45), and sought the chiefs of the factions. 

Among the prisoners was the vidame of Chartres, imprisoned in 

the Bastille without reason. Conde was suspect, and the 

approaches of Amboise and Orleans were fortified (p. 45). 

Some chevaliers of the Order of Saint Michael 

favored the Protestants, and the King created seventeen new 

chevaliers, to ensure some who would serve him. Ordinarily, 

only one or two were created. He convoked an assembly of the 

Governors of his Provinces, and old and new Chevaliers of his 

order, at Fontainebleau for August 21, 1650. They were to 

deliberate about the remedies which might be necessary to 

avoid the confusion of religions. The Chancellor L'Hospital, 

Admiral Coligny, and several others, stood to present a 

request for and in the neune of the Protestants of France, a 

request for temples for the exercise of the new religion. 

Guise said the request was not signed by anyone. The Admiral 

said he would have it signed by ten thousand. Guise retorted 

that he would have the contrary signed by one hundred thousand 

persons, in their own blood, and he would be the captain (p. 

46). 

Pasquier wrote in a letter that it was a certain 
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prognostication that each, one a great prince and the other a 

great lord, would one day lead two contrary parties, not yet 

formed. At this time the respective factions were designated 

Huguenot and Papist. Pasquier foresaw the same calamities and 

miseries which Italy suffered under the Guelfs and Ghibelines, 

and England in the war of the white and red Roses (pp. 46-47). 

He said that those who have more sense of affairs, foresee 

that all these nouveautez. which are being introduced to 

exterminate another nouveaut6. are really preparations for a 

general calamity, from which no one in France will be exempt 

(p. 51) 

The King went to Fontainebleau, where he warned the 

Provost of merchants, and magistrates in charge of the police, 

that he wished to do away with all those of this new opinion. 

He exhorted the clergy to be devoted to his enterprise, as 

something which principally concerned him. He then proceeded 

to Orleans, with the intention of avenging himself upon the 

city, as most of the money for the conspiracy of Anboise had 

come from rich merchants of that city. 

Christophe de Thou was summoned from Paris to try 

Cond4. He objected since it was only within the jurisdiction 

of the Court of Parlieiment to try a prince of the blood. It 

delayed matters. Francois II created Maine, Touraine and 

Aniou into a province, under Montpensier. am enemy of the new 

religion. The King wished to have Cond6 tried by the Estates, 
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but not even the Estates of the entire nation. Cond6 appealed 

the decree of arrest given by the King's Council. He remitted 

his cause to a Parliament and Court of Peers and Princes of 

the Blood. The Count of Sancerre had refused to sign the 

death warrant (before the trial?). De Thou refused Conde's 

appeal, since he said that such was the wish emd express 

command of the King, only giver and orderer of justice (p. 

53). The Estates were not accustomed to being assembled 

except when it was a question of the General Estates of France 

(54). 

Then Francois II died suddenly (p. 53). His autopsy 

indicated sclerosis of the lung and organs, due to an advanced 

tubercular condition. (Each king of France is buried in 

several places.) Pasquier said he died while preparing 

punishments for Fremce. The bier was in the hall prepared for 

the trial. Catherine of M6dicis began to follow the King of 

Navarre (Antoine of Bourbon). The Guises were out of power 

(p. 55). 

The judges left. Cond^ instead of being freed, 

braving those whom he felt had caused him to be imprisoned, 

demanded he be tried immediately, but before competent 

judges. Neither judge nor party was left after the King died. 

Cond^, demanded a declaration of innocence, something unique 

in France fp. 55)." The Protestemts began to feel more 

confident while awaiting the outcome of the trial of Conde. 
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Had Navarre not been present during the interregnum, the 

princes present could have caused matters to occur other than 

the way they happened (p. 56). 

The Estates convoked at Orleans were to remedy the 

ills, hopefully by exterminating the new sect. Pasquier felt 

that such an assembly was a delusion held by the best French 

persons, since the Estates usually increased taxes (which 

occurred)." There was fear as well that it would take 

authority away from the King. Sessions were held during the 

trial of Conde. After the death of the King, the first places 

were held by ones favorable to the new religion, or in favor 

of tolerance. Ministers and preachers began to show 

themselves openly (Pasquier, 1966, pp. 60-61). 

The Regency was accorded to Catherine of M6dicis and 

to the King of Navarre. Catherine was in charge of everything 

including finances, in the name of Charles IX. Navarre became 

the Lieutenant General of the King, in charge of defense for 

all of France. Several measures in ecclesiastical matters, 

justice, and some other matters were taken to restore France 

to her former dignity (pp. 60-61). 

The Edict of June 1561, occasioned by a request to 

the King for temples, was in effect a request for a separate 

Church. The King sent this request to Parliament, to advise 

about it together with the l^rdR of his CQuncili Both, parties 

freely expressed their opinions. The Catholic opinion won by 
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three votes. The resolution was that it was necessary to for 

persons to follow the Church of Rome, as had their ancestors, 

or to leave the Kingdom, with permission to sell their 

properties. The other side protested that three votes were 

not enough to have all of France in flames, that the 

banishment was impossible to effect, and to have those 

remaining in France adhere to the Religion of Rome against 

their consciences, was an absurdity, as well as an 

impossibility (p. 64). 

Both Pasquier and L'Hospital felt that to have the 

Protestants leave France would mean economic ruin (p. 66). 

The Protestants had sent a remonstrance or petition to the 

Queen Mother about persecutions for the parole de Dieu (for 

them Scripture was considered the sole authority for faith). 

Guise declared he would defend the decision of the three votes 

with his sword, and Catherine burned the ballots, so as not to 

prejudice persons in case of a change of reign (p. 65). 

While the June Edict forbade public and private 

assemblies at which the Sacraments would be administered in a 

different manner, it also prohibited anyone from informing 

themselves sibout what their neighbor was doing in his house. 

It was forbidden to say or to do anything having to do with 

religion. No rolls were to be made of persons indicating 

their belief (p- 65). Tt forbade micro-control,, which is 

exercised through surveillance and discipline, and was a great 
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change from the summary policies of Franqrois I and Henri II. 

Such control became a procedure of the Protestants, who later 

followed Henri IV everywhere. 

It was provisional, awaiting the Colloquy of Poissy 

(p. 65), held in September 1561. The Cardinal of Tournon felt 

the greatest evil which could befall France was to place in 

question articles of Faith, and to include ministers not duly 

ordained in the Church of Rome. The Cardinal of Lorraine was 

in favor, smd convinced them. Theodore Beza was spokesman for 

the other party (p. 68). 

The following month the Ministers preached near the 

Monastery of Saint Anthony in the Fields, outside the walls of 

Paris, to eight or nine thousand persons. Their return caused 

a popular uprising quelled by the King of Navarre. On All 

Saints Day (November 1), the Countess of Senigan held an 

assembly, guarded by the Provosts of the Marshall and their 

archers to prevent a riot of the people. There were other 

sermons ignoring the Edicts of the King, or infringing upon 

them, some guarded by the archers (pp. 69-70). 

The Catholics could say nothing, smd the Catholic 

Lords retired to their lands; Guise in Nanteuil; the Cardinal 

of Lorraine at Reims; Nemours in Savoy; Montmorency at 

Chantilly; the Marshall of Saint-Andr^ had left the Court 

because of words with the King of Navarre. Nemours had 

requested that the Duke of Anjou (Henri III) accompany him to 
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Savoy. The Queen Mother, the King of Navarre, Guise, 

Montpensier and La Roche-sur-Yon (his brother) remained at 

Court. Everything was being handled by the Chancellor 

1'Hospital, and the Admiral, who was proselytizing the new 

religion (pp. 70-71). 

The Bishop of Troyes was both a soldier and a 

religious, and finally became a minister. A Franciscan from 

Brittany, Brother Jean de Hans, debated about whether a King 

could be excommunicated if he was giving his kingdom to 

heresy, not keeping his oath to his subjects, and favoring the 

heretics, an example of inflammatory sermons. La Roche-sur-

Yon, Governor of Paris, complained about it to the Court of 

Parliament, which found it seditious. The Brother fled, but 

the Parliament decided that the Beadle of the Sorbonne, in a 

red cloak, in the presence of one of the Presidents of the 

Court, of four Counsellors, and of principal members of the 

Faculty of the Sorbonne, declare that the proposition was 

sustained foolishly and with temerity, and that in 

reprobation, there would be no public teaching of theology for 

four years in the College of Harcour, where the question had 

been debated (pp. 75-76). The brother was imprisoned, but the 

bourgeoisie of Paris had him released, and held a great 

procession in the Church of Saint Barth^lemy to praise God in 

his favor. He preached that members of the opposite religion 

were not as zealous as reported. The Protestants did not dare 
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to complain because of the Bourgeois (pp. 78-79). 

The ministers had permission to preach only on 

working days, in order not to cause riots. They complained 

that their flock, workers famished for the Word of God, could 

not attend their sermons. La Roche-sur-Yon resisted them, 

then resigned, and Marshall Montmorency, Governor of the Isle 

de France with great prerogatives, became Governor of Paris. 

The commander of his permanent archers, Gabaston, favored the 

Protestants (pp. 79-80). 

Pasquier believed the dignity of the Parliament 

upholds the dignity of the Kings (p. 76). In a following 

letter he said that two religions in one city in France is 

telle desbauche. and even more so in the capital itself, where 

the first breach was made (p. 78). At Christmas there was a 

riot at Saint M^dard, due to bells being rung while the 

Protestants preached. The Catholics were arrested as the 

instigators. The violence desecrated the Church, since some 

had been killed (p. 80), and the bourgeoisie wished that the 

stolen Church property Church be returned. The Bourgeois 

attacked the Protestant members of Parlieunent, and the 

Protestants attacked the Catholics. 

Montaigne says that during the civil wars those 

fighting only for religious convictions, for one cause or the 

other, would not compose a single company of aensdzunmes (I, p. 

485). It was the opinion of La Bo^tie, Monluc and Estienne 
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Pasquier as well. 

In the confusion the lower classes did not 

distinguish social and political problems from the religious 

reformation. Those who adhered to the new religion were 

fortified by the hope of no longer paying taxes, and escaping 

dependence upon the nobles and the clergy. Claude Haton a 

contemporary of Monluc reported that ministers publicly 

preached that those who belonged to the new religion would no 

longer owe either gentlemen or the King any tax, other than 

that ordered by the ministers. Others preached that kings 

could have no more power than it pleased the people to accord, 

an interesting development of scholastic theory. Still others 

said the nobility was no better than they. They told tax 

collectors that they should show them in the Bible whether 

they should pay or not, since they did not wish to be simple 

and stupid like their predecessors. The crowds were much more 

excited by questions of social hierarchy and the equality of 

men than by the reform or the dogma of predestination, which 

Montaigne repeatedly points out. La Bo^tie describes the 

conscience of the multitude as indiscrete and wild, vain and 

monstrous fM6moire. 1983, p. 36). Ronsard says the same thing 

in the Discours dSS miseres ^ temps. (See note 43. in 

regard to Ronsard as a propagandist.) 

La tourbe qui vous suit est si vaine et si 

sotte. . . (p. 36). 
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In 1561 Burie, actually sympathetic toward the 

Reform, reported to the King that the Protestants boasted of 

no longer paying the dimes. There were demagogic sermons in 

all the provinces ten years before the sermons by the 

Catholic clergy urging the lower classes in Paris and 

elsewhere to participate in the Saint Barthelemy. 

Conde, Coligny, d'Andelot and La Rochefoucauld 

openly rebelled against the king, and they promised each class 

material advantages. To the great nobles they promised the 

first places and estates of the kingdom; to gentlemen, the 

favors and the benefits compensated by the goods of the 

churches; to ecclesiastics, marriage; to the third estate, no 

more taxes. When the Parliament declared all the children of 

magistrates of Bordeaux to be noble, they were then exempt 

from taxes, which Montaigne as mayor said in a petition to the 

King placed a greater burden on the third estate, and pled for 

relief (Brown, 1963, Appendix). 

The territory in question during the meeting of the 

King's Council and the Parliament in 1562 was within the 

jurisdiction of the Parliament of Bordeaux. La Boetie's 

Memoire sought first the repression of the sedition, and 

second, theological reforms to prepare the way for the 

restoration of unity (La Boetie, 1983, p. 13). In his opinion 

the reforms should be in regard to morals and to liturgy. He 

considered concessions about matters of doctrine, based upon 
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the authority of Christ, to be impossible.®* 

La Boetie claimed jurisdiction in the troubles for 

the Parliaments, as opposed to the governors of the provinces, 

which were appointed by the King. He felt the Parliaments and 

the King's Council rather than the Bishops could stop the 

Reformation. A provincial council would not suffice. 

Catholic priests had been assassinated, and a colloquium of 

theologians in Germany had not succeeded. Poissy had 

irritated both parties. The King as the protector of the 

Church, according to the ancienne coustume. could claim 

jurisdiction. La Boetie said the King was hesitating to 

eliminate such grave and visible abuses, and the new religion 

was subverting the Christian faith of France. La Boetie wrote 

with the intention of informing the legislators and of 

influencing them. 

As Aristotle stated, one argues from first 

principles, not ̂  them. The context of the argviment was the 

ancient organization of France, and the unusual control of 

ecclesiastical matters by the King after the Concordat of 

Bologna in 1515. In the first instance, the principal 

ecclesiastics were also great nobles, who disposed of fiefs in 

their own right, and to whom vassals rendered homage. They 

were members of the King's Council. The Concordat had 

accorded to the King the right to neune chief ecclesiastics, 

and to bestow benefices. In the case of two religions, there 
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would be two sets of lords, two opposing religions in the 

King's Council, and two sets of appointments and 

ecclesiastics. The Protestants obviated the latter division 

by establishing their own republics, with their own 

appointments. The division was not complete since the 

Parliaments retained the final jurisdiction. 

Two religions, two church bodies and two hierarchies 

would lead to the ruin of the kingdom. The King has the duty 

not only to enable his natural subjects to live in peace and 

tranquility, but principally to take care that they live 

properly, and do not turn away from the way of their salvation 

(p. 45). Louis IX was the ideal of Kingship. He was noted 

for his personal piety, justice, charity and ability. He had 

founded many religious and educational institutions. He had 

received the Crown of Thorns as a gift, and had rebuilt the 

Sainte Chapelle in Paris to house it. He had arbitrated and 

settled disputes sibout succession in Hainaut, Flanders and 

Navarre, and between King Henry III of England and his barons 

(1263). He protected vassals from their lords, and made the 

lords fulfill their obligations. He peacefully coexisted with 

his neighboring kingdoms, had improved his tax system, 

simplified administration, and extended the appellate 

jurisdiction of the crown to all cases (Delaney, 1983, p. 

321)." 

He was as Joachim Du Bellay described the King, a 
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Protecteur de l^Eqlise et ̂  I'honneur de Dieu. which sums up 

the ancienne coustume of France. The Reformers had the same 

concept of the King (p. 14). Montaigne said that the King 

should not be surpassed by pagan princes, some of whom 

esteemed virtue so much that they wished to have good and 

righteous citizens rather than rich ones (p. 48). La Boetie 

quotes Saint Paul, who says that one is able to live with 

those who have a different law, but forbids living with those 

who err in religion (p. 46). The only contemporary 

inscription in Montaigne's library is from Michel de 

L'Hospital. 

Notre esprit erre dans les tenebres; prive de 

lumiere, ne peut apercevoir la verite (p. 18). 

Montaigne said persons should not question the religion 

already received. Our faith is not our own acquisition, but 

a pure present. We cannot know its exact nature by human 

means, nor which beliefs are true or false. Man is born to 

quest for truth, but it belongs to a greater power to possess 

it (III, viii). In the Essais Montaigne suggested ways to 

have persons live well for the salvation of their souls. He 

insisted that there should not be two religions, as was the 

case in 1561 and 1562, due to the policy of "dissimulation" 

under the guidance of the sovereigns and the magistrates. La 

Boetie, Pasquier and Montaigne said it was disastrous. 

There was royal sympathy for the reform in 1561. 
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Marguerite of Navarre had been interested in the reform, and 

for many years one could be lutherien without becoming a 

schismatic (Screech, 1967, p. 82). Since the beginning of the 

sixteenth century, the basis of authority was no longer 

universally considered to be the voice of the Church of 

Rome." Luther insisted upon Holy Scripture as the only 

basis of Faith. The humanists sought the basis of authority 

in their own reason, based upon humanistic culture. Clement 

Marot had proclaimed the privilege to use the intelligence 

given by God to measure all doctrine by the infallible 

standard of Holy Scripture (pp. 96-97), whereas infallibility 

in regard to the Papacy is concerned with the interpretation 

of Holy Scripture (Mancini, 1970). For the ancients, reason 

and custom or tradition were the bases of authority, except in 

the case of oracles. The humanists were neither theologians 

nor saints, nor were the Court and the magistrates. 

The Catholics had been deprived of their worship 

services, and were in servitude, and in fear of losing their 

lives (La Boetie, 1983, p. 94). The previous severity of 

Franqois I and Henri II had not had a good effect. The 

interim. a temporizing, was dangerous and the Catholics in 

Guyenne needed an interim from the Protestants. The 

magistrates were opposed to each other, and La Boetie said the 

authority of the Sovereign is weakened when it is seen that he 

is of a different religion. The troubles, worse in Guyenne 
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than elsewhere, might spread to other parts of France (p. 37). 

During the interim. the King, while remaining 

faithful to the Catholic Church, abstained from any 

intervention in religious affairs, and permitted the 

development of the Protestant religion. In 1561 Catherine of 

Medicis permitted them to preach at Court (p. 14). La Boetie 

said that bad example was the most pernicious doctrine, and 

the worst teaching for the indiscreet populace, which believes 

anything which is pemnitted is praiseworthy. vices are 

contagious. Men opposed to others and enfevered, will 

constantly and instantly have different opinions, according to 

the various reasons imagined (p. 3)." 

La Boetie's statement about the interim sounds 

somewhat ambiguous. He stated three possibilities. One is 

that the new religion not be permitted, difficult since there 

were already so many members. A second was to permit both. 

A third was to change the religion altogether, rather than to 

grant the interim. In case of war, the divisions of the 

second option would cause terrible calamities. The interim 

was compared to a poison, which affects the entire body. 

Tolerance had increased the disorders. The private and secrer 

congregations were a conspiracy against the State, and had 

been the beginning of the troubles (p. 52). The King's 

tolerance led them to believe they had done well to disobey. 

The diversity of religions, churches and governments had 
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caused trouble for the magistrates. They suffered it, and 

dissimulated because of the intentions of the King, but they 

could not ignore the disorders. 

La Boetie, as Pasquier, considered what had happened 

in other countries. With two cults, the Protestants, who 

would not recognize the authority of the Council of Trent, 

would be permitted. He feared that it would not be reconvened 

or would be reconvened late, and all would be ruined. The 

interim permitted time for the religion to change, and time 

and the popular are the worst governors in the world (p. 48). 

Pasquier noted that Charles V had been forced to 

accord a place to the Lutherans because of the interim. 

Germans were not his natural subjects, but Germany had been in 

a lamentable state since 1517, suffering cruelties, massacres, 

plagues, heresies, confusion and disturbance (p. 61). There 

were many great princes and powerful cities, each wishing to 

follow its own passions. There were so many new churches, 

that it was folly to think or to hope to suppress them (pp. 

58-59). 

It was realized that other Catholic sovereigns were 

regarding the conduct of France. The Roman C\aria was 

encouraging Philip II to intervene to save Catholicism in 

France, and in October 1561, Philip II informed Catherine of 

Medicis that he would declare war if the Reform succeeded in 

France. 
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For La Boetie, the ultimate solution was to reform 

the Church, and convert the Protestants. Otherwise the 

Kingdom would be ruined. Great rigor and an apparent example 

were needed. Ordinary clemency would subvert the order. Le 

vrai et natural justice was the responsibility of the King, 

not of the governors of the provinces Cp« 62). In the places 

of the greatest excesses, a chamber of Parliament should hold 

trials and judge, as well as disposing of forces for capture 

and carrying out justice (p. 63). He was in favor of some 

exemplary punishment, such as razing houses and destruction of 

a city, to avenge injuries done to the King, and to dispose 

the people to receive the law. 

He had practical suggestions about reforming the 

clergy, which he said should be done with the aid of the 

bishops. He had some ideas about benefices, which were in the 

hands of the King. When the Catholic Church was reformed, he 

felt the new churches should be disbanded, and offices in them 

should not be accepted, under penalty of death, since there 

lay the true support of the division and the true captains of 

the civil war. 

He noted that in the case of the Reformed church, 

the King would lose the taxes paid by the clergy. It was to 

lose the taxes paid by the Protestants as well. The 

Protestants hated the clergy. Worship in private houses, 

permitted by the King, had led them to seek public places in 
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which to worship. They were publicly practicing an entirely 

new order of a different ecclesiastical republic. They 

destroyed the temples when the King refused their use. 

Catholics were deprived of their ceremonies, and at risk for 

their lives. (Catholics were being persecuted in England. 

Calvin was opposed to tolerance.) 

The Memoire discusses his opinion about the 

sacraments in detail. For La Boetie externals are considered 

relatively unimportant, whereas for Montaigne external acts 

are the exact reflection of the soul, and consequently of 

belief. 

II n'est mouvement qui ne parle et un langage 

intelligible et un langage publique 

(II, xii) (Memoire. 1983, p. 65. n. 35). 

The Council of Trent declared (September 17, 1562) that we owe 

a corporel reverence to God, our even our members, our 

movement and external things should honor him, not just our 

mind and our soul (ibid). 

La Boetie had made a list of matters he considered 

external, and which he thought could be a subject of 

compromise. In regard to images of the saints and relics, the 

images were compared to portraits or decorations in the home. 

He felt those existing should be retained, but no new ones 

added. He wished relics to conserved but no longer 

venerated. Other changes were suggested in regard to 
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practices of the cult and of devotions. For Confirmation he 

said that neither the anointing with the holy oil, nor the 

imposition of the hands by the Bishop was necessary. However, 

that would be to suppress the sensible sign, by which a 

sacrament bestows grace. He recommended arrangement of 

Catholic services to conform with the practice of the 

Protestants to hear sermons three times a day in their own 

households, by a member of that household. One does not 

imagine either Montaigne or Monluc being willing to subscribe 

to such a practice personally. 

In regard to religious matters, Montaigne deferred 

to the decree of ecclesiastical authority, and to the 

magisterium of the Church, as decided by the Council of Trent 

(1542-1563) . 

L'arbitre de la foi est I'eveque de Rome, 

ville metropolitane de toutes les nations 

chretiennes [qui] embrasse toute la chrestiente 

de son authorite (II, ix and v, ibid, p. 26). 

Decrees of Church Councils have the character of infallibility, 

as attributed to the Pope. Montaigne would not have wished to 

have it suspected that he would have contravened the decisions 

of the Council of Trent. He was doubtless aware of a 

provision of the Concordat of Bologna (August 18, 1516) 

regarding frivolous appeals. 

Et a ce que, soubs unbre des appellations, les 
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quelles on a coustume interjetter par plusiers 

fois frivolement et les multiplier en mesme 

instance pour proroger les procez, par quoy la 

matiere est ouverte a injustes vexations, 

and the person seeking justice, if unable to obtain it from 

his judge, was to appeal to an immediately superior judge, 

with no futher appeal until a definitive sentence had been 

handed down (Brosse, 1975, p. 431). The Avignon Papacy had 

resulted in a Great Schism, another reason for Montaigne to 

avoid religious politics. He felt one needed special 

enlightenment to deal with theological matters. He did not 

believe scripture should be interpreted by just anyone. 

The Stunma was in his library, and he doubtless at 

least consulted Saint Thomas' questions about the virtue of 

religion.Montaigne expresses relationship with God in terms of 

the eternal well-being of the person. Religion is considered 

a part of justice, which is a moral virtue. It is 

distributive justice, rendering to another his due, rather 

than punitive justice. Saint Thomas Aquinas says (II, p. 1528 

ff.), that religion is a relation to God, Who is a superior 

Being, and due a special kind of worship. Religion is to pay 

due honor to God. Natural reason dictates that we owe 

something to God, but it does not estsiblish specific worship, 

which is established by Divine or human law. 

The acts of religion approach nearer to God than the 
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Other virtues, since its actions are directly and immediately 

ordained to His honor. Something directed to an end takes its 

goodness from being ordered to that end, and God is the end of 

religion. That is the difference between the ancient 

philosophers and the Christian Fathers and philosophers. The 

latter looked beyond a happy and prosperous life. Something 

directed to an end or a purpose is praised because of the 

will, not because of the ability. The theological virtues of 

faith, hope and charity cause the act of religion, to perform 

certain deeds directed to God. Religion is a moral virtue as 

a part of justice, which observes a mean in actions directed 

to God. It establishes a kind of equality in them, which 

equality is man's ability to perform acts of worship, and 

God's acceptance. 

God is the object of faith, and worship is done out 

of reverence. In other times sonething sacred was that which 

was ratified by law, and also referred to those things applied 

to divine worship. The good of giving honor to God is a 

special virtue. The honor is due him since He infinitely 

surpasses all things. "Religion commands all other viirtues" 

(p. 1531). It is not an intellectual virtue, since its 

perfection is not the consideration of truth, nor moral in the 

sense of observing the mean between too much and too litte. 

Religion commanding all other virtues is implied by 

Montaigne when he says that the Catholic religion requires 
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Strict obedience to the Magistrates. The King was considered 

the chief magistrate, and was the chief lawgiver and iusticier 

of the Kingdom of France. He was King according to the 

ancienne coustume. an alliance of Church and Crown since time 

immemorial. 

He was saying that religion involves the relation 

of the individual to the state as well as the relation of the 

creature to God. The content of religious doctrine determines 

a definite relation with social facts, structures and 

relationships (Vereno, 1969, p. 449). No sphere of social 

life is untouched by religious matters. It is a question of 

the rapports between transcendence and immanence. Since 

religion (which means a liaison or tie), is historical, it 

participates in the conditioned and the variable (p. 450). 

The individual is the proper and legitimate lieu of religion, 

that is to say, of religious experiences and sentiments (p. 

452) . 

Every religion has rites or rituals. Religious 

action is ritual, as religious knowledge is symbolical, that 

is, one does not know God immediately. Ritual acts are 

sacred, and human acts are profane, but the sacred act is also 

a human act. The essence of the ritual act is its relation 

with the trsmscendental. It is a mediating act, since the 

Divinity also acts (p. 446). 

Sacral political archaic societies are highly 
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ritualized, as Montaigne describes in many passages of the 

Essais. That means that the limits of the sacred and of the 

profane are unequivocally fixed within the social circle (p. 

446). Rhetorically, the examples of those societies in the 

Essais are a mundus inversus. since their practices are not 

Christian, but seem to resemble the carnage accompanying the 

civil wars. For a Catholic, every phase of religion and of 

life will be modified according to the manner of understanding 

the relationship between the end time and historical time. 

The community of worship is an eschatological community, in 

which the ritual is celebrated on the social level, within 

society (p. 447). 

The other essentially social element of religion is 

the Word. The Word establishes the distinction between the 

sacred and the profane. The rites themselves may teach, and 

both doctrine and rite are equally indispensable to convey any 

religious tradition (p. 448-449). In regard to Scripture, the 

Council of Trent had a projected decree regarding the Books of 

the Bible, and Apostolic tradition at the time of the 1562 

meeting (Brosse, 1975, p. 448). It stated the purpose of 

preserving the purity of the Gospel of God in the Church, 

first promulgated by Christ himself, then by his Apostles, 

whom he commanded to preach it to every creature, as the rule 

of saving truth and of moral conduct. This truth is 

considered to be contained in part in the unwritten 
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traditions, whether received from Christ Himself, or 

transmitted by the apostles to us (Vereno, p. 448).'® 

Vereno believes that the problem of religious 

liberty is that of the reciprocal relationship of religious 

traditions, and not that of relationships among the believers. 

That is, the difficulty is in the incarnational or ritual 

aspect of religious traditions, and principles. Today there 

is an individualistic point of view. Foucault eschews 

discussing the religious element in society, and concentrates 

on the structures of society in relation to law and 

government. He seems to agree with Vereno that man as he is 

religious is never only an individual, but a member of a 

tradition, of a community, in time and in space. Rationalism 

is individualistic, since the ratio inheres in the individual 

and is limited to him. In regard to doctrines and cults, 

there are differences, but Vereno says that it is more the 

traditions which differ among themselves by the type of 

rapport between the individual and the social reality, which 

it presupposes and even establishes (Vereno, 1969, p. 449). 

Montaigne says of the reformes that the party he 

would condemn in the wars, would be more condemned if 

flourishing and prosperous. It would be less offensive if 

miserable and burdened (III, xiii, p. 34). He said they have 

a great love of self and presumption to assume themselves as 

so righteous and so right that it justified disruption of 
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public peace and rebellion against the established and 

traditional order, which for him is synonymous with the 

traditional alliance of the Monarchy and the Catholic Church 

(p. 37). Faith is a pure gift, but neither side could affirm 

the truth of their religion, as Pasquier had remarked in his 

Exhortation. The Protestants were persuaded no intelligent 

man could hold opinions contrary to their own (I, Ivi). 

Montaigne said that in uncertainty, the wisest course is for 

each to obey the laws of his country (II, xii, P. 38). The 

safest party is without doubt the one which maintains the 

ancient religion and government of the country (II, xix). 

Obedience is the most reasonable course to avoid utter 

confusion and worse (II, xii). 

In the Apoloqie (II, xii) Montaigne maintains that 

religion is the most important subject which exists, similar 

to La Boetie's statement that it is the greatest and most 

precious thing (La Boetie, 1983, p. 16). It is in view of 

man's last end, which is God. He said it is praiseworthy to 

use our natural and human gifts from God to serve our faith, 

but faith alone embraces vehemently and certainly the great 

mysteries de nostre religion (II, xii, p. 482). He maintained 

that errors were combatted by refining judgment, not by 

suppressing truth (p. 22). He also said that dialectical 

contentions and arguments in matters of theology are a cause 

of heresy (I, Ivi, II, xii), which would be understood in the 
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context of philosophical polemic in which dialectic is used to 

arrive at the truth. He did not believe that theological 

differences were almost non-existent, the position of 

Protestants, who wished to enroll Catholics in anti-royalist 

groups. 

In contrast to persons who believe they know the 

plans of God, and judge by events which cause their judgments 

to change continually (I, p. 246), he says one should believe 

that things come from God, and should accept them with a 

recognition of His divine and inscrutable wisdom, and not use 

them to affirm truths of religion (I, p. 246). God decides, 

and touches those who try to act by human reason (I, p. 247). 

Montaigne understood that the human mind needs 

tangible objects on which to depend, in spite of or because of 

the deception of the senses (II, xii, p. 30). He believed it 

useless to try to hold the devotion of a people to a purely 

mental religion, since the human spirit is not able to 

maintain itself floating in an infinity of formless thoughts. 

That was one of the characteristics of the Albigensians. The 

human mind must create an image of thoughts (II, xii). That 

is the reason for rituals, prescribed words, crucifixes and 

ceremonies. He felt the reformes had tried to develop a 

religion which was too contemplative, too spiritual. 

Montaigne said that man had anthropomorphized God. 

Pythagoras had adumbrated the truth when he judged that the 
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knowledge of God must be indefinite, without prescription, 

without declaration. He held that it is nothing other than 

the extreme effort of our imagination towards perfection, each 

one amplifying the idea according to his capacity (II, xiii). 

He applies to imagination that quality of exaggeration of 

which Montaigne says that we are right to value it, because 

everything we have is only a dream (II, xii, p. 541). That is 

what Saint Thomas says when he explains that man may have an 

idea of infinity, but is not infinite, which is analyzed by 

Robb in Man as Infinite Spirit [1974]. 

Hontaigne contradicts La Boetie in regard to some of 

his ideas about religion. "C'est folie de rapporter le vray et 

le faux a nostre suffisance" (I, p. 193). He speaks of a 

child regaining its sight because of the relics of Saints 

Gervais and Protase in Milan, a women cured of cancer by the 

sign of the Cross made by a newly baptized woman; and evil 

spirits expelled from the house of a friend by a bit of earth 

from the Holy Sepulcher (I, xxvii). He says it is stupid 

presumption to disdain and condemn as false everything which 

lacks verisimilitude, as do those who think they have some 

extraordinary sufficiency (I, p. 193). The Council of Trent 

in 1563 affirmed the faithful must also venerate the holy 

bodies of the martyrs and of the other saints, who live with 

Jesus Christ, and are the source of numerous benefits (La 

Boetie, 1983, p. 21). 
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The boundaries and limits of the Will of God and of 

our mother nature escape us (I, p. 194). Even in ordinary 

matters one arrives at knowledge only through clouds and 

hesitantly; it is accoustumance rather than knowledge which 

removes their strangness (I, p. 194). It is also the novelty 

of things, rather than their greatness, which incites us to 

discover the causes, but one must judge with more reverence 

the infinite power of nature, and recognize our ignorance and 

weakenss more (I, p. 195). There is a great distance between 

the impossible and the unusual. It is a dangerous and absurd 

temerity to despise that which we are unable to envision (p. 

196). Glory and curiosity are the two scourges of our soul. 

One leads us to investigate eveirything, and the other prevents 

us from leaving anything undecided (I, p. 197). The Apoloaie 

is a long disquisition about the weakness of human reason, and 

the uncertainty of knowledge. In addition to the infinite 

confusion of opinions, even among philosophers, and the 

universal and perpetual debate about knowledge of things, our 

own judgment troubles us by its incertitude. Our opinions and 

fantasies change a thousand times (II, xii, p. 631). 

Lucretius said that the latest discovery dethrones the former 

ones, and changes our sentiments about them (II, xii, p. 632). 

For him reason, by which he means adherence to 

doctrine, when outside of the Church,- divides itself and 

dissipates itself in a thousand different ways (II, iii). 
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Theologians of the Middle Ages maintained that revealed dogma 

could not be explained, but could be clarified by philosophy 

(Brown, 1963, p. 80), though Montaigne does not seem to 

entirely agree. Even the clarification is subject to 

metamorphosis. He was attempting to warn persons in an age in 

which knowledge was becoming available to many through print, 

that they are not able to comprehend everything. He believes 

man should not pride himself about his Icnowledge. 

He said that religious sentiment is insufficient 

for the police of a country, morals were needed to appease 

Divine justice (III, xii. Brown, p. 45). He was concerned 

with behavior more than with belief. That would be considered 

by Foucault as the micro-level of control, though Montaigne 

did not cede his inner judgment and autonomy. Animosity and 

fighting between neighbors, friends and brothers could lead 

only to devastation and ruin of his country, an evil cause 

sanctioned in the neune of religion (I, Ivi; II, xxiii, 

Memoire. p. 46). If one considers that he was attempting to 

persuade Protestants as well as Catholics of the need for 

virtue, his so-called morale paienne may be considered in the 

light of La Bo^tie's attempt to discover what was essential, 

and to put aside the non-essential. He held that no vice was 

ever corrected nor any government reformed by punishment (II, 

XV) . 

Montaigne in "De la liberte de conscience" (II, xix) 
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speaks of Julian the Apostate, who made everyone believe he 

was a Christian and deceived his soldiers (II, p. 76). When 

he was finally strong enough, he told them of his beliefs, and 

attempted to establish idolatry. In Constantinople the people 

were fighting with the prelate of the Christian church, which 

was divided. Julian had them come to the palace, admonished 

them to quiet the civil dissensions immediately, and allowed 

each his own religion. After persecuting some Christians, he 

hoped that this freedom would increase the division, and 

prevent the people from uniting and fortifying themselves 

against him by being in agreement. 

In the civil wars, the volonte du prince was 

neither clear nor respected. It was a question of religious 

liberty. The first concept of liberty was defined by 

Aristotle as obtaining when that which is principle or cause 

of itself is free. It is an undifferentiated definition, 

which implies that liberty is absolute, unconditioned, and has 

no limitations or degrees (Vereno, 1970, p. 482). on the 

political level, self-causality is the notion of liberty as 

absence of conditions or rules; a refusal of all obligation, 

which is anarchy. Plato wished to show that tyranny and 

slavery result from the excess of liberty accorded by a 

democratic regime. The people complain and rebel, and finally 

deny written and unwritten laws, and wish to have no master. 

There is absence of measure and refusal of any norm 
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(Caracciolo, 1968, p. 482)." 

There is also the notion of liberty accorded to the 

totality rather than to the individual. In that totality, the 

cosmic order, the divine order, the Substance, the absolute or 

the State, exercises an absolute power of control over 

individuals. It is the level of macro-control, which in 

modern times is still considered according to the model of the 

sovereign monarchy, according to Foucault. 

The concept of liberty with which Montaigne deals is 

that of liberty as a possibility of choice, according to which 

liberty is limited and conditioned, that is, finite. It 

refers to interior liberty, as opposed to liberty subject to 

human law. In the Essais he discusses the perennial problem 

of determining the measure, the condition, or the modality of 

choice which is able to guarantee it. Thus the individual as 

self-causing possesses determined possibilities, conditioned 

by deteirmined motives; objective possibilities, which are 

more or less restricted. There are also reasons for choice, 

which may restrict the gamut of possibilities (483). Liberty 

is restricted by a regulatory standard, which according to 

Saint Thomas is the Divine law, religion and human law. It 

may be natural law, for example, when the conseguences of 

excess. 

It is a question of measure, condition and limits in 

every domain; metaphysical, psychological, or economic and 
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political. Liberty is situated in reality, and is conditioned 

and relative (p. 484). Foucault deals with the problem of 

liberty on the level of governmental controls and law as they 

affect the individual. He regards power to be manifested by 

ability to repress or oppress, especially through means of 

technological surveillance for purposes of control. 

Montaigne's viewpoint is that of liberty within limits. 

Montaigne wrote his Essais in determined historical 

circumstances, religious, cultural, political, and personal, 

and he examined and presented his thoughts about those 

realities. The question of liberty is not able to be resolved 

by simple and totalitarian formulas, but by the study of 

limits and conditions in a determined domain and situation, in 

which the choice of a man is effective and efficacious. The 

proverbs which Montaigne uses, are used in conjunction with 

particular situations, and the number of adages, proverbs and 

quotations, though rhetorical copia, is an indication of the 

multiplicity of existence, as well as of preponderance of 

opinion and of conraon opinion. 

In Montaigne's time persons considered themselves 

free and morally responsible. It is a concept of liberty 

which was changed in the eighteenth and nineteenth centuries 

to an institutional surveillance model to improve the 

populations. In the twentieth century, there is a seeking for 

technological means of improving the population, as well as 
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technological means of control. The concept perhaps began 

with Rousseau's idea about teaching children to do things 

necessarily, automatically, without explanation. It is a 

technical approach to training, but without moral formation, 

would obviate moral responsibility. It becomes more serious 

in the hands of those who believe more is better, and wish 

that approach for all persons, regardless of jurisdiction. It 

is a sort of beehive mentality, and would be a corruption of 

natural law bypassing Divine and human law. 

Montaigne established that he is the principle of 

himself as being in circumstances which enable him to write 

his Essais. which describe himself, and which are a result of 

his own choices and opinions. It is more than a biographical 

endeavor. Aristotle averred that man is in some manner 

everything (p. 485). He is the microcosm which corresponds to 

the macrocosm, a correspondence Mason notes is able to be 

conveyed only by metaphors, since it is analogical. 

Man has the capacity of understanding, which implies 

something which must be understood. It is not, however, 

proper to man in an infinite or absolute manner (p. 485). 

Caracciolo says that man's liberty is 

determine par des conditions auxquelles repond 

son activite sans admettre qu'li partir de ces 

conditions le choix soit infailliblement pr6visifale 

(p. 483) 
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This concept of liberty was lost during Antiquity and the 

Middle Ages because of the prevalence of the concept of 

liberte as cause sui (ibid). 

The ancient concept of liberty is that it is a 

conquest which man attains by his own strength, as a rational 

being and master of himself (p. 499). According to the New 

Testament, it is the gift of the liberating grace of God. 

That is, that man is enslaved and is unable to escape from sin 

and death by his own strength (p. 499). Montaigne notes the 

fact in the Apoloaie. 

C'est a nostre foy Chrestienne, non a sa vertu 

Stolque de pretendre a cette divine et miraculeuse 

metamorphose (II, xii, I, p. 681). 

Ricoeur believes there are three levels of religious 

liberty. There is first of all the liberty of the act of 

faith. It is not associated with theology, but a sort of 

belief. The liberty of the act is a particular case of the 

general power to choose, or to have an opinion (Ricoeur, 1968, 

p. 209). 

The second level involves the right to profess a 

specific religion. It is no longer a question of subjective 

conviction, but of the public expression of the opinion. It 

is a question of being able to set forth opinions publicly, 

without interference from public power. It is a case not of 

the psychological power to choose, but of the mutual 
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recognition of free wills within a politically organized 

community. In this policy of liberty, religion is a cultural 

greatness, and a well known public power. Religion is not the 

only beneficiary of this power (ibid). 

The third question is about the quality of liberty 

which belongs to the religious phenomenon as such. The 

religious phenomenon only exists in the historical process of 

interpretation and reinterpretation of the word which 

engenders it. It is a question of the Discourse of Liberty. 

Ricoeur situates it in the philosophical approach, which 

neither treats beliefs parenthetically, nor makes philosophy 

ancillary to them (p. 216). One would say that Montaigne's 

approach to religious liberty would be humanistic, neither 

ignoring his religious beliefs, nor subordinating his 

discourse to theology, which is on a different level. 

Kuno Fischer in his history of philosophy preceding 

his discussion of Descartes, says that the Greeks realized 

this enslavement of man in their idea of a logos necessary as 

a mediator between God and man. It was not a renunciation of 

personal freedom. They reflected upon the principle of the 

world, and the salvation of man from the world. They felt 

that a personal solution was required, a Savior of the world 

who was both divine and human, in whom humanity recognizes its 

archetype, emd who overcomes the world. Greek thought did not 

directly refer to an individual as Savior, though they felt 
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the logos had to be personified to redeem man. There was a 

chasm between the logos and man, and the desire of salvation 

was without expectation or hope. Man could not go to God. 

Aristotle envisioned God as self-sufficient and self-

contained, having no relationship with human beings. The 

Jewish people expected and hoped for a personal Savior, the 

Messiah. He came to save from the world, as the Greeks hoped, 

not world-ruling as the Jewish people thought He should be 

(Fischer, 1887, pp. 36-40). One might wonder whether the 

Greeks had contemplated the Jewish prophecy of the Messiah. 

The Bible was translated into Greek at Alexandria in 200 B. 

C., for the Jewish colony there in which Greek was spoken. 

Montaigne notes the curiosity of the philosophers, and with so 

many relations, both military and commercial in the 

Mediterranean world, the Greeks must have been aware of the 

prophecy of a Messiah. 

The French protestants were already forming 

political, social and juridical institutions separate from 

those of the kingdom, causing division among the subjects of 

the king, and the collapse of the authority of the government, 

according to theories which they would have found in Hotman, 

Beza and Momay (Giesey, 1970, pp. 41-56). They were 

subverting revenue, since their taxes went to their own 

assemblies. In addition there was a risk of provoking 

intervention by neighboring countries in the affairs of 



373 

France. La Boetie did not believe persons were bound to obey 

the prince in matters of religion (La Boetie, 1983, p. 13), 

and the discussions of tyrants by Beza and Mornay held that 

tyrants need not be obeyed. 

Montaigne's opinion of judging about matters of 

religion is repeated many times. In "Qu'il faut sobrement se 

mesler de juger des ordonnances divines" (I, xxxii), he 

remarks about the crowd apart, whose medicine is weak and 

badly applied, and only increases the illness. For him the 

r6form6s have not reformed anything, have left the evil 

intact, have weakened the body and caused long and internal 

pain (I, p. 129). He is saying that their reforms do not seem 

to be effective in that which they wished to reform, which was 

principally concerned with morals. He declared he was not 

speaking aisout theology, though he has a long Essai about 

prayer, in which he states that he does not believe that 

persons should expect God to answer prayers for success in 

unjust matters. The subject of the Essai reflects the 

awareness of Saint Ignatius' Spiritual Exercises. However, it 

is concerned only with the prayer of petition, while his 

meditation is directed toward secular matters. 

Montaigne says in ** De la coustume. . ." that in the 

present quarrel there are a hundred articles to tedce out and 

to reinstall. They are great and profound, with few who would 

be able to boast of comprehending the reasons and foundations 
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(I, p. 129). Since this is beyond our human reasons, it is 

more understandable that one errs, unless extraordinarily 

enlightened by divine favor (I, p. 116). It is a question of 

things not known, whose very strangeness lends them credit. 

They are not subject to our ordinary discourses, and thus take 

from us the means of combatting them. It is easier to speak 

about the nature of the gods than of the nature of men, since 

ignorance gives free rein to treatment of a hidden matter. 

One believes what one knows the least (I, 245). 

Michel de L'Hospital set forth the opinion of the 

government in a discourse on January 3, 1562. He said that 

the task of the legislators is to regulate affairs of the 

State, and not those of religion. Even someone who is 

excommunicated remains a citizen fM^moire. 1983, p. 9). The 

question was complicated, since the King disposed of 

ecclesiastical appointments and benefices after the Concordat 

of Bologna in 1515. The Edict of January permitted the 

practice of a dissident religion in an entire country, the 

first example of such a practice (p. 10). It legitimized the 

reformed cult. 

The Edict, signed by the King, had to be registered 

by all the Parliaments. It was immediately submitted to the 

eight Peirliaments of the Kingdom. There was strong and bitter 

opposition. The Parliaments of Paris, Rouen, Toulouse, 

Bordeaux and Provence were fired by religious zeal, and made 
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several remonstrances before verifying it (Griin, 1970, p. 97). 

The Parliament of Bordeaux accepted the Edict, but presented 

obstacles to it. The decree of registration, as that of the 

Parliament of Paris, declared that it did not approve of the 

new religion. Mo officer of the King, of the Court, or any 

other, in all the jurisdictions, was permitted to attend the 

sermons of the Ministers. 

Since several members of Parliament were known to 

lean toward the new opinions, the chambers assembled. The 

General Procurator caused a decree to be issued that all 

presidents, counsellors, lawyers and advocates general, 

areffiers or recorders, huissiers or beadles, and other 

officers make their profession of faith in the presence of the 

Archbishop or of his vicars. The thirteen who were absent 

could not carry out their duties without having made the 

profession, under pain of prosecution. It was thought to have 

been done under the influence of the Guises. The Protestants 

revolted under Cond6, and there was a continuation of 

hostilities. It was at this point that Montaigne went to 

Paris to swear his oath of allegiance to the Parliament 

there.It is double edged. The Parliament of Bordeaux 

refused to register edicts of the King, most of which were to 

ensxire tolerance of the reform6s. 

In February 1562, the King issued a declaration and 

interpretation, explaining that the Edict of 1561 was 



376 

provisional, and awaited the determination of questions by a 

general Council, that is, a Council of the whole Church, which 

would resolve doctrinal differences. At the time there was a 

great deal of uncertainty about the policy of the Monarchy, 

and about how the Council would decide (La Boetie, 1983, p. 

92). The Declaration said that the King did not approve two 

religions, only one, which is that of our holy Church, 

en laquelle nos pr6d6cesseurs Rois ont toujours 

vescu (p. 10). 



Ill 

XI. LOI AND JUSTICE 

The immediate problem in Montaigne's time was 

religious liberty and its social dimension, since the 

principal cause of the civil wars in France was the division 

between the Catholics and Protestants, principally in regard 

to the practice of the cult, and adherence to the French 

Monarchy as the guardian of the Catholic Church. It was a 

real, juridical relationship, comprising juridical codes, 

which the judges were not free to modify. One cannot judge in 

France according to the Italian code (Cotta, 1968, p. 52). In 

the perspective of juridical experience, a decision is a 

judgment of truth (or of the juridical truth), formed through 

investigation from dialogues between persons (p. 42). 

Perfect judgment belongs to God, not man (p. 46). However, 

one must judge, since without judgment, there is no decision, 

and life is reduced to a level of animality. It is also 

necessary to have a transcendent criterion of judgment. 

Juridical law, since it is general, is a sort of transcendence 

in regard to the parties, but since it is general and not 

universal, this criterion can authorize only a conventional 

judgment, such as the juridical judgment (p. 46). If we have 

only an immanent, human criterion, we cannot judge. The 

judicial judgment, whether according to law or in equity, is 

nevertheless made by a duly constituted judge. 

His opinion is that we judge by a throw of the dice, of which 
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he gives an example of a judge who notes "Question pour 

1'Amy." 

Nous jugeons de luy non selon sa valeur mais 

a la mode des getons, selon la prerogative 

de son rang (III, vii, Thibaudet, 1961, p. 558.) 

Ceux qui s'exercent a contreroller les actions 

humaines, ne se trouvent en aucune partie si 

empeschez, a les r'appiesser et mettre a mesme 

lustre (p. 560). 

Montaigne as man recognizes that man is not 

absolutely sovereign in the domain of secular activity, and 

even less in the religious domain. Thus he is not naturally 

qualified to judge about religious matters per se. Socrates 

said 

Je ne peux decider que selon ce que je juge 

etre bon, etre juste (p. 49). 

The question occurs as to whether each one has the 

right to decide according to his judgment. Judges are 

qualified according to conventions or norms of a politico-

social character. There are judges because justice must be 

administered, but only within the limits of the established 

criteria. In the general, ethical domain, there are only men 

who have the right to decide according to their judgment, and 

the only valid rule is that of mutual understanding (p. 49). 

A judge must judge, and liberty is essential to the 
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act of judging. In ancient times judges came to be paid out 

of the treasury rather than by litigants, to do away with 

bribery, and to ensure justice to litigants who were unable to 

pay. The underlying conditions of the decision were choice, 

biographical data, suspicion, analysis, and hermeneutic, that 

is, the interpretation not only of the texts but of the 

events. It is an ontological basis of the decision (p. 51). 

Cotta maintains that a true judgment or decision is in 

conformity with the truth, or in conformity with the law of 

the decision, and not with the law or principle according to 

which one judges the decision, the judgment, or the free act 

(p. 52). 

The reasons which justify the decision or the 

judgment are different. Does one have the right to decide 

according to one's own judgment? Cotta says that one may 

judge if it is not a definitive judgment, nor a judgment in 

full conformity with truth, that is to say, any purely 

personal judgment is not a judgment. 

It is Montaigne's opinion. He says it seems to him iniquitous 

to wish to submit constitutions and public and fixed 

observances to the instability of a private fantasy. A 

private opinion has only a private jurisdiction, and to 

undertaike to change Divine laws in a way in which no civil 

administration or government fpolice! would tolerate, even 

though human reason has more knowledge of that, and if they 
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have competence, it should be used to explain and extend the 

established usage, not turn it away and innovate (I, xxiii, I, 

p. 128). 

Cette mer flotante des opinions d'un peuple ou 

d'un Prince, qui me peindront la justice d'autant 

de couleurs et la reformeront en autant de visages 

qu'il y aura en eux de changemens de passion... 

(II, xii, Thibaudet, 1961, p. 553). 

Saint Thomas Aquinas says that the integral parts of justice 

as a virtue are to decline from evil and do good (Aquinas, II, 

p. 1522). It belongs to justice to establish justice in 

relations with others, and to preserve that equality. The 

equality is to render to another his due, and its preservation 

is to refrain from doing harm. That equality is established 

by Divine and human law, and it is not a question of judgment 

of human beings by human beings, nor a universal by the 

abolition of person, as in a mathematical demonstration, nor 

a universal by the convergence of persons (p. 52). 

On the level of co-existence, one judges according 

to the politico-social conventions, which are not necessarily 

arbitrary. The judgment according to convention, that such is 

the law according to which the judgment will be made, or such 

is the judge who will have the authority to judge us, does not 

have a universal, definitive character, and is not an absolute 

truth (Cotta, 1968, p. 54), but it is a judgment. Montaigne's 
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argtunent is from the point of view of the politico-social 

community, that level on which people live their lives. 

Saint Augustine and Plato say that God judges by 

making man transparent to himself (an effect which Montaigne 

is attempting in the Essais. and which is related to the 

examination of conscience). The images of exterior and 

interior suggest an effort to render himself transparent, as 

the anatomical drawings of the time attempted to do. God's 

judgment is no longer Efill speculum et in aeniamate. Mortal 

judges do not render transparent. They make us see the 

consequences of actions, their limits. They judge differently 

in a new situation (p. 55). One is not free to change the 

code, that is, to do whatever one wishes with a text, since 

liberty is restricted by meaning (p. 56). 

He and his friend La Boetie seek a remedy for the 

ills of France around 1560. Those ills have been chronicled 

by Etienne Pasquier, First President of the Chambre des 

comptes and a member of the Parliament of Paris. He wrote 

them to a protestant friend in Switzerland, and waited until 

1585 to publish them (Pasquier, 1974, p. 311). The events 

contemporary to publication, which were causing the 

continuation of the troubles, were that the Due of Anjou 

(Alen^on), the youngest son of Henri II and Catherine de 

Medicis, was dead (1583), and Henri of Mavarre, still a 

Protestant, had not been recognized as the successor, and 
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would not be so recognized until 1589, when Henri III declared 

him the successor. The recognition was not necessary 

according to the law of succession of France in so far as 

descent was concerned. Henri of Navarre was the next male 

heir according to birth, which meant he should automatically 

succeed. Henri III could not will the throne. The problem 

was Henri of Navarre's religious status. 

The recognition supported his status as successor, 

but he did not fulfill the condition of the King being 

Catholic. The League began to oppose Navarre in 1585 as 

heretical. Montaigne, who had negotiated with Henri of 

Navarre in the past became an extraordinary member of 

Matignon's council. Matignon had been appointed mayor of 

Bordeaux by Henri III. He was a cousin of Henri of Navarre, 

and it was he who negotiated with him. 

Pasquier undoubtedly hoped that his letters would 

help others to judge properly in the situation. The League 

entertained the idea of Philip II of Spain, and several other 

persons as possible successors to Henri III. It was a real 

threat. Blaise de Monluc maintained relations with Philip of 

Spain, which eventually were discovered and suspected as 

treason. Pasquier, as Montaigne, expressed his opinion that 

French persons should use French remedies. 

Montaigne was concerned with real laws and real 

cases. The Parliament was a court of appeals for judgments 
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rendered in local courts. It also had primary jurisdiction 

over matters of privileges, which included the nobility, 

elections, and cases of fluvial and maritime law, and some 

ecclesiastical questions. He says the difficulties result 

from the multitude of different laws, often incoherent, 

accumulated from century to century, which formed the body of 

laws. They encumbered rather than guided. He says that those 

who attempt to curb the authority of judges by the 

multiplicity of laws do not realize that there is as much 

liberty and possibility in the interpretation of laws, as in 

their making (Grun, 1970, p. 82). 

He said there were more laws in France than were 

needed to regulate all the worlds of Epicurus, but all were at 

the discretion of the judges, which he considered a powerful 

and licentious liberty (which was jurisprudential equity). 

However, though legislators had attempted to legislate for 

each particular case, laws would still not extend to every 

exeunple. The coninentaries which attempted to fill that lack 

were themselves the subject of controversies. Our actions are 

perpetually changing, in relation to laws which are fixed and 

immobile. The best laws are those which are the rarest, the 

simplest and the most general, 

et encore crois ie qu'il vauldroit mieux n'en 

avoir point du tout que de les avoir en tel 

nombre que nous avons (III, xiii, Grun, pp. 82-83). 
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The magistrates needed to reconcile texts from 

Latin, French and Provengal or Gascon, and were often 

philologists. They also needed to reconcile coustumes of 

places over which the Parliament of Bordeaux, which was 

instituted in 1462, had jurisdiction: Aunis, Saintonge, 

Angoumois, Limousin, Perigord, Quercy and Armagnac. Montaigne 

spoke from practical experience. Joukovsky discusses the many 

contemporary commentaries about the coustumes of the 

provinces, and the attempts to reconcile them (Joukovsky, 

1972, p. 153 ff.) 

The confusion resulting from the multiplicity of 

laws was increased by that of the contradictions of decisions 

or judgments, and the struggle between arbitrary 

jurisprudences, adopted by the Parliaments, which proclaimed 

themselves sovereign. His story of the judge who wrote in his 

book Question pour l^Amv. reminds one of Rabelais' account of 

Bridoye, and the decision determined by a 

throw of the dice. It is a reprise of his opinion in "De la 

coustume. . in which he says that he believes it 

iniquitous to submit constitutions and public and fixed 

observances to the instability of a private fantasy, which 

refers most probsUaly to the theories of Beza and Morany about 

changing the constitution of France, the public law about who 

would have power and under what circumstances. Mornay 

especially advocated a group apart from duly constituted 
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officers, who in last resort would be able to take action 

against a tyrant (Giesey, 1970, p. 48 ff.) The publications 

were available to the general public, and the general public 

was acting upon them. After 1584 the Catholic party adopted 

the policy of tyrannicide of the Protestants. 

He says that such an infinite science, depending 

upon the authority of so many opinions, about such an 

arbitrary subject, leads to a confusion of judgments. There 

is no trial so clear that there is no difference of opinion. 

The authority of justice is not fixed by the decisions, and 

there are appeals to other judges to decide the same case (II, 

xii, Grun, p. 83). 

The Parliament of Guyenne had had independence uf 

jurisdiction for centuries. All the Parliaments had a spirit 

of domination, and the Parliament of Bordeaux had shown 

intolerance and a taste for persecution during the religious 

guarrels. The members had resisted legitimate authority in 

regard to parties, had distanced themselves from purely 

judicial matters, and there was internal lack of discipline. 

During the civil wars it had a military attitude, during the 

general disorder, a disposition toward violent undertakings, 

and speculations which were sheimefully avaricious (Grun, p. 

92). The troubles in Guyenne were such that the King sent 

members of other Parliaments and of the King's Council to 

adjudicate. 
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The late medieval theorists made a distinction 

between lex, associated with natural law, and juris. which is 

human law, statutory law. Joukovslcy discusses the history of 

bases of human positive law, which range from that which is 

useful, to that which is at the pleasure of the legislator 

(Joukovsky, 1972, p. 153 ff.) The mean is that law which is 

formulated according to right reason. 

It is a law sought by Montaigne, amid the conflict 

of coustumes. and against suggestions of adopting Roman Law in 

regard to the government of France, and the actuality of the 

new administration established by the Protestant states in the 

Midi. 

J'ay la memoire en recommendation singuliere 

. . . au milieu de nos grands maux, qu'il n'y 

avait ny loy, ny justice, ny magistrat qui 

fit son office non plus qu'a cette heure, a la 

publier je ne sgay quelles chetives reformations 

sur les habillemens, la cuisine et la chicane 

(III, ix, II, pp. 282-283). 

as those who forbid forms of speech, of dance and of games to 

a people lost from every kind of execrable vice. There is 

also a beginning of pleasing oneself with strange things, 

rather than with ours, and liking movement and change (p. 

384). It is a tendency toward the accidental and the 

decorative in contrast to the substantive and interior 
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structure. Montaigne notes that truth is being determined by 

power. 

Nostre verite de maintenant, ce n'est pas 

ce qui est, mais ce qui se persuade a autruy, 

coTnme nous appelonS monnoye non celle qui est 

loyalle sentiment, mais la fauce aussi qui a mise 

(II, xviii, Thibaudet, 1961, p. 558). 

Plato estimates that the happiest occupation is for 

each one to manage his own business without injustice. The 

difficulty is that according to art or nature, we must live in 

relation with others. In addition, employment and value are 

accorded to what is ostentatious (pp. 393). 

The long duration of the civil wars continued 

because the forms of government could not agree with the 

situation and 

le juste et I'injuste sont confondus (p. 393). 

It is a marvel that the state was able to maintain itself. 

Montaigne notes that the society of men holds together and 

develops in spite of everything. Even criminals make a 

politics of vice among themselves (p. 394). 

Afterwards the changed structure forms itself into 

laws, obviously a commentary on coustume. These laws maintain 

themselves as long as any made by Plato or Aristotle would be 

able to do. Montaigne maintains that their descriptions of 

government, made by art, are ridiculous and not adapted to 
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practice. There have been long disputes about the best form 

of society, and more convenient rules to attach us. The 

altercations are proper only for the exercise of our 

intellect, as in the arts there are several subjects whose 

essence is in agitation and in dispute (probably a reference 

to OcJchamism), and have no life outside of that. 

Montaigne's own words express the deep injustice 

caused by fundamental changes in a state. He believes 

theoretical constructs for government are useful in a new 

world, but in France they are dealing with men already formed 

to certain coustumes (II, p. 394). To move them from their 

accustomed way would break everything (p. 395). Change in a 

state, innovation, cause injustice and tyranny (p. 395). It is 

similar to the principle of laches. whose practical 

application is the statute of limitations. King James II of 

Scotland deemed that seeking justice after too long a time, 

was more cruelty than justice. It is preferable to repair the 

state, to oppose corruption without changing the state, since 

a refondre une si grande masse et h changer les 

fondements d'un si grand bastiment, c'est h faire 

k ceux qui pour decrasser effacent, qui veulent 

amender les deffauts particuliers par une confusion 

universelle et guarir les maladies par la mort (p. 

396) . 

Cicero said that those who seek change do not wish 
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to Change the government, but destroy it. The world is so 

impatient with what is bothering it, that it seeks only to rid 

itself, without regarding at what price. Ridding the world of 

evil is not a cure, if there is not a general improvement of 

condition. The purpose of the surgeon is not to cause death 

(II, p. 396). All great changes weaken the state and cause 

disorder. The civil wars are a 

Monstreuse guerre. . . cette-cy encore contre 

soy se ronge et se desfait de son propre venin 

(III, xii). 

It is a destruction caused by an interior poison. 

Religion was an affair of the State, and one of the 

bases of its power. The Protestants and the peasants were 

revolting not only against the spiritual authority of the 

Church, but also against the temporal bonds of feudalism, 

which imposed taxes and duties toward the hierarchy of the 

Church as well, and so doubled the duties to which they were 

already obligated. Prelates were also feudal lords, and 

their benefices subject to sale by the King. C hurch benefices 

were controlled by the King since the Concordat of Bologna 

(1516). Some were sold during the civil wars, and occasioned 

difficulties of residence for clergy, and difficulties of 

parish boundaries. Pasguier notes that Parliament refused 

such sales several times, but the edict was finally registered 

(Pasquier, 1966, p. 141 ff.) The Protestants felt their cause 
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was strengthened by weakening the clergy. The Edict was 

interpreted by an assembly called in Paris. It was decided 

that Lords who bought Church lands could not use them, or 

lands adjoining them, for purposes of their new religion. 

The ecclesiastics were indignant about the disorder 

caused by the sale of Church benefices, and obtained a permit 

to resell their least desirable property, to buy baclc those 

which had been sold by them at a great loss. Revenues of the 

Churches were equally divided, and there were unions of the 

clergy. Pasquier felt it would lead to trouble. 

It was decreed that no one could be questioned about 

his conscience (1556). Monks and nuns defrocked during the 

troubles had to return to their monasteries or leave France. 

No one could be a minister in France unless he was a native. 

There were several novalitez mentioned by Pasquier 

to raise money. There were charges for law suits in court 

according to the judgment demanded. There were charges for 

law suits in court according to the judgment demanded. 

Financiers were placed on trial, obtained a pardon from the 

King for four hundred thousand pounds, and then sent to the 

judges of the tax court. Both the innocent and the guilty had 

to pay. 

For Montaigne judgment is more estimable than 

knowledge. The officers of justice were examined by the full 

assembly of the Parliament before they receive their charges. 
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Some were examined only about their knowledge, while others 

were examined about their good sense as well, and given a 

cause to judge. Both are necessary. What good is knowledge 

if judgment is lacking? 

Pleut a Dieu que pour le bien de nostre justice ces 

compagnies la se trouvassent aussi bien fournies 

d'entendement et de conscience, comme elles sont 

encore de science (I, p. 149). 

Because of the requirements of the Style of 

Parliament, that when a case had been prepared, the reporter 

examine his soul and conscience before consulting the law, and 

that he suggest a judgment, the question of judgment was 

crucial. There was also the possibility of judging in equity, 

according to the law, or by a combination of both. Laws and 

coustumes. and commentaries about both, had to be reconciled. 

Monluc felt that military officers should be 

examined by the chancellor, the presidents and the counsellors 

of Parliament, to determine whether they were adequate, as was 

done for magistrates (Michel, 1971, p. 167). Montaigne's 

first essai sets forth examples of judgments made by military 

commanders, as well as his essai about whether the captain of 

a place under siege should leave his fortress (I, V, i, p. 

21), and the dangerous time for negotiations (I, VI, I, p. 

24) . 

In France until around 1650 criminals were not 
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pursued (with the exception of heretics), unless the crime was 

heinous, or there were repeated offenses. Interpersonal 

violence, including murder, was regulated by a notary. 

Between 1550 and 1675, the notaries in Paris were infra-

judicial arbitors, and it was they who settled cases, with 

damages to be paid. If the case was taken to court, a royal 

Remission could be bought, and was valid at the discretion of 

the Court (Soman, I, 1980, p. 14 ff.) There were many 

settlements among the French Protestants. Those who refused 

settlements could not receive the sacraments, and those who 

litigated against their adversaries were eventually 

excommunicated. Montaigne protests the great disparity of 

justice between those who could purchase pardon, and those who 

would undergo torture and be executed in a cruel manner, even 

though not guilty. If the instrximent of justice, a writ, was 

properly executed, it was held to be valid, and judges would 

proceed with executions, even when another party admitted 

guilt. Persons who were assaulted could not obtain help from 

those near them, since propinquity was considered tantamount 

to guilt, and the witnesses did not wish to spend, or did not 

have, the money to defend themselves. 

There were private wars until the end of the 

eighteenth century, which would explain the somewhat sporadic 

and regional character of the civil wars of the sixteenth 

century. Judging from Montaigne's account of the intruder at 
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the Chateau of Montaigne, and his captivity in the Bastille, 

from which he was released by the intervention of Catherine of 

Medicis, one may suspect that there were many cases of private 

violence (Marchand, 1948, pp. 264-267). Montaigne's 

experience of being struck by a man riding a horse may not 

have been an accident. D'Aubigne speaks repeatedly of 

meurtre. At the end of the sixteenth century, powerful lords 

profited from the anarchy, and renewed the brigandages of the 

fourteenth century (Soman, I, 1980, p. 19 ff.). In 1585 the 

troops of Henri of Navarre, and those of the League, 

devastated Guyenne and the surrounding provinces. 

The true subject of the polemic carried on by 

theoreticians, politicians and parties was the role of the 

King's Council, the Parliaments and the Estates. Often it 

concerned the source of the power and the authority of the 

King, and the elective and judicial functions of the advisory 

bodies, and that of permanent, but not duly constituted forces 

(Giesey, 1970, p. 43, ff.) The balance was shifting from God 

to nan, and from the King to his subjects. Power was 

envisaged as coming from the people, according to natural law, 

not from God. Obedience to the law was coming to be 

considered discretionary, if that law was unjust. Saint 

Thomas Aquinas had said that men are not obliged to obey and 

unjust law, but should attempt to remedy the situation without 

causing civic troubles. He had said as well that the Monarch 
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is not obliged to obey the law, assuming it is one he made, 

which seems somewhat Byzantine. He did not mention the 

Byzantine correlary that the ruler is obliged to obey the law 

of Christ. The manner in which the King is to obey was 

elaborated in France in the many treatises concerning the 

ancienne coustume. St. Thomas' idea of sovereignty from the 

people, would be related to the German custom of electing an 

Emperor, not to the French custom of automatic succession. 

Foucault feels that the modern idea of power is that is 

belongs to the government, and is ensured by laws for 

surveillance and control. 

The King had many ministers of justice, in addition 

to the Parliaments and the local officers. They were 

concerned with, or in conflict with, local customs and 

privileges, over which by the ancienne coustume. the king was 

not to have jurisdiction. There were so many consellors of 

Parliament at the time Montaigne resigned his charge, that the 

King had made an ordinance that they should fulfill their 

functions only six months of every year. 

At the beginning of the sixteenth century 

Machiavelli praised the King's justice court, held in the 

grand'chambre doree of the Palais de la Cite. It was a 

popular court to which the man in the street listened, and 

Machiavelli recognized it as a restraint upon the too 

ambitious, which avoided discontent either on the part of the 
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great persons or the qentilshommes. There was a third judge, 

who punished the great and favored the lesser persons, without 

the King taking part (p. 108). It was a continuation of the 

right of appeal to the King, established by Saint Louis. 

Henri II created presidiaux. The presidents and 

counsellors of sixty (new) jurisdictions took care of matters 

of middle importance, and relieved the over-crowded 

jurisdictions. Because of the many divisions of the kingdom, 

the French were always litigating. Judges were paid in kind, 

and lawyers were interested in having a case continue as long 

as possible (p. 104). 

Nostre justice ne nous presente que I'une de ses 

mains, et encore la gauche. Quiconque il soit, 

il en sort avecque perte (III, xiii, Thibaudet, 

1961, p. 565). 

The multiplication of juridical personnel was adding 

to the already severe financial problems of the Kingdom. The 

Venitian Ambassador Tommaseo was astonished by the traffic in 

offices begtin under Francois I. 

Les offices sont infinis et augmentent tous 

les jours: avocats du roi dans chaque petite 

localite, receveurs de tailles, tresoriers, 

conseillers, presidents des comptes de justice, 

maitres des requetes, procureurs du fisc, 

prevots elus, baillis, generaux des finances et 
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tant d'autres dont la moitie suffirait (Bourrassin, 

1990, p. 99). 

Montaigne thinks it barbarous to see a nation where by 

legitimate coustume the charge of judge is sold, and judgments 

are paid 4 purs deniers contants (p. 124). 

Montaigne says he prefers to serve his sovereign by 

duty, but prefers offices which are purchased, since they free 

one from obligation. He deplored the fact that justice was 

refused to those who were unable to pay, and that there was a 

fourth estate which handled legal natters, joined with the 

three ancient Estates of the Church, the Nobility and the 

People. The fourth Estate was that of the magistrates. Since 

the magistrates had charge of the laws and had sovereign 

authority over goods and lives, it did not seem that it should 

be a separate Estate from that of the nobility. As separate 

it caused double laws to exist, those of honor and those of 

justice, in several very contrary matters. The nobles 

rigorously condemned an affront, as the magistrates condemned 

the revenge for the affront (r, xxiii, I, p. 124). It 

referred to the feudal code of the nobility, whereas the 

magistrates were concerned with applying the law, the 

commentaries, or their own judgments in equity. 

Justice was slow, and sentences of a barbarous 

rigor. Prisoners were tortured in order to obtain 

confessions. The death sentence was given for the slightest 
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offense. Some judges did have more conscience. Montaigne 

comments at length about the barbarity of criminal procedures 

(pp. 104-107). The Ordonnance of Villers-Cotterets of 1539, 

permitted all legal acts to be in Froncr-. The Ordonnanc.e also 

permitted torture. 

Montaigne complained that Gascony still used Latin 

in legal matters. The persons on trial did not understand 

what was imputed to them. 

Quelle chose peut estre plus estrange que de 

veoir un peuple. . .attache, en tous ses 

affaires domestiques, mariages, donations, 

testaments, ventes et achapts, a des regies 

qu'il ne peut s(?avoir, n'estants escriptes 

ny publi^es en sa langue, et desquelles, par 

n6cessit6, il lui faille acheter 1'interpretation 

et I'usage (Grun, 1970, p. 84). 

Montaigne says that the lawyer is always in court, 

and the replies of his adversary cause him to seek a new 

argument immediately. It is necessary to cite the law in 

lawsuits (I, 36). Montaigne's own quotations are used for his 

own purposes. He says that for others they may have further 

meaning (I, p. 282). A reader who is of sufficient culture 

often discovers meanings other than those the author intended 

(I, p. 135). 

Saint Thomas Aquinas said that the political machine 
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must be constructed in conformity with the order of nature and 

the eternal laws, and men must choose means to arrive at their 

end (Maritain, 1923, p. 262). Saint Thomas admits that God 

permits chance in human matters (which is related to 

Montaigne's ideas about fortune (Brimo, p. 63), but in matters 

of law positive law is founded upon natural law, which comes 

from the eternal (not the Divine) law of God. Man must take 

this law into account. If persons act against nature, even 

unwittingly, it will be harmful, though they may not be 

morally guilty. 

Montaigne's presentation is related to right reason 

rather than to specific statutes. He was a jurist, and 

engaged in an enterprise of philosophical rhetoric designed to 

persuade persons that their world was not in conformity with 

the ancienne coustume of France. He makes a distinction 

between nature and natural law. Nature exists, and would be 

a first principle, to be intuited. Laws made to allow men to 

live, not to die, would be related to ordinances or police for 

a happy and flourishing life flowing from human nature. 

Modem law places the emphasis upon the sanctionary 

aspect of law, rather than upon what is permitted. The 

concept of sanctions is very extensive. Le Mvthe de la peine. 

edited by Enrico Castelli (1967), discusses the concept of 

punishment from the point of view of cosmic or Divine justice, 

and one may perhaps understand the word "myth" as related to 
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all the concepts about such justice. An example would be 

D'Aubigne's presentation of Divine justice in Les Traaicpies. 

The Divine Being is not the God incarnate of the New 

Testament, but the God of the Old Testament Who punished His 

people in His anger and grief and shared their triumphs in His 

joy. It is an anthropomorphic presentation. D'Aubigne mixes 

the classical idea of tragedy with reference to Old Testament 

events, and a continuing analogy between the Protestants and 

the Hebrews as the chosen people. Both Catholics and 

Protestants are victims, though for D'Aubign^ the Protestants 

are the elect Regosin, R. L. "D'Axibigne's "Les Tragigues." 

BHR. 1966, pp. 52-72. Montaigne's examples often suggest that 

there are many victims who do not know why they are victims. 

The duties of the early kings defined them as being 

concerned with men in society, responding to the natural law, 

that the feunily is the basic unit of society, that men form 

communities, and they need a leader and law to regulate life 

in the community. The religious dimension is regarded as 

being of a different order. (Rommen, 1932). Natural law is 

proportionately a first principle, since it is intuited and 

evident from the world around us. However, human laws based 

upon natural law, that is, the nature of man, are not laws 

which sure applicable in all times emd places, as Montaigne 

notes. 

Ces jugements universels gue je vois si 
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ordinaires ne disent rien. Ce sont gents qui 

saluent tout un peuple en foulle et en troupe. 

Ceux qui en ont vraye cognaissance le saluent et 

remarquent nonimement et particulierement (III, vii, 

Thibuadet, 1961, p. 565). 

As a magistrate, the origin of the laws would not 

concern Montaigne, unless it was a question of having recourse 

to natural law, or to right reason, in the absence of a 

coustume or an ordonnance. His attitude is based upon regard 

for tradition. The law was established, it had worked well 

until the religious troubles, and it should be followed. 

Tradition helps to avoid abitrary decisions, which could 

result from jurisprudential equity. He believes that those 

who judge and control their judges are never duly observant 

(I, p. 562). He quotes Ecclesiastes, who advises that things 

should be accepted as they present themselves, from day to 

day, and that the rest is beyond recognition (I, p. 562). 
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CONCLUSION 

Montaigne based the rhetoric of his Essais on the 

humanistic discourse of his time, both philosophical and 

legal. He used his juristic profession and experience to 

relate humanism to law and to the social and political events 

of his time. He sought an indirect or perlocutionary effect, 

which depends in part upon the response of the reader or 

hearer. 

The basis of the Essais as legal and humanistic, 

rather than personal or political, permits them to be 

considered a polemic in favor of restoring order in France. 

He sustains the idea of coustume. as tradition and government, 

as well as in the sense of case law, or jurisprudential law, 

as the principal means of maintaining or restoring order. It 

implies that persons should consult their own consciences. 

Since it is a question of restoring civil order in the 

Kingdom, which was in the domain of Parliament as well as of 

the King, coustume refers to the idea of the law of the pays. 

in this case the ancienne coustume of France, as contrasted to 

the nouveaute2. legal as well as religious. 

The Essais are concerned with the religious 

controversies and struggles in an indirect manner. They refer 

to projected administrative changes, and to the effort of the 

Royalty to centralize the administration of France, as well as 

to conflicts between coustume and Roman Law. They are opposed 
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to the civil and religious strife, which was being carried on 

for political as well as for religious reasons. Montaigne was 

a magistrate and a humanist, not a theologian. He presented 

his ideas in terms of humanistic culture, which was learned, 

but not technical. At the time law was considered a science. 

Montaigne relates that science or knowledge to the culture, a 

relationship which he suggests may be more artificial than 

natural. Andree Comparot in Amour et Verite; Sebon. Vives et 

Michel de Montaigne [1983] says Montaigne was seeking a human 

politics and policy. 

The Essais are a polemic or a dialogue with texts. 

or persons not present. He is a prosopon himself, since he 

speaks through the mask of his book and thus attenuates the 

polemical stance, which he is careful to conceal. His 

procedures of rhetoric are not at first apparent. Jurists 

would have associated his style with that of the prescriptions 

for reporters, set forth in the Style of the Parliament of 

Bordeaux, the procedures of judges and lawyers, and the 

harangues of the Parliament of Paris. 

The Essais are related to events of his time, by his 

presentation of himself. They mean to defend the existing 

order, which was being challenged or changed by the civil 

wars, by administrative and fiscal superabundance, and by a 

state within a state created by the reformed religion. 

Montaigne's opinions are consistent and conservative. His 
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statements are particular enough to support the theory that is 

carrying on a real polemic of a political nature, rather than 

a dispute with either humanistic or religious principles. He 

attempts to set forth the relationship between the human being 

and his government. 

Henri IV finally reverted to Catholicism, and issued 

the Edict of Tolerance in 1604. The troubles persisted, and 

Henri IV suffered the same fate as Henri III. It would 

explain the policies of absolutism adopted by Louis XIV, which 

included the religious dimension, and has been obscured by the 

philosophical discussions of the eighteenth century. They 

were discussions, since nothing had essentially changed in the 

structure of the Kingdom since the sixteenth century, except 

that the Estates were no longer convoked, and the Protestants 

were driven from France by the revocation of the Edict of 

Nantes in 1598. The Kingdom was still divided at that time, 

and the Protestants had their strong places, such as La 

Rochelle. Freedom was a philosophical concept, not a reality 

made possible by law. 

A personal observation about the religious dimension 

of the sixteenth century, is that many had all but forgotten 

the lessons of the mendicant orders, which were established 

toweurd the end of the Crusades. The Church took up arms 

during the Crusades to defend the Holy Land. The military 

aspect began to erode religious considerations. The ancient. 
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pagan, texts brought back to Europe began the Renaissance. 

The centuries of the Renaissance were more interested in Saint 

Augustine than in the Church Fathers and Saint Thomas Aquinas. 

All the latter had recognized what was valid in the pagan 

moralists, but looked beyond them in the light of Scripture. 

During the Renaissance many forgot that Christ was sovereign, 

and focused upon man, and knowledge gained by man as a human 

being. Absolutism began to replace the idea of the King as 

the vicar of God on earth in the secular realm. 

The immorality of the Renaissance centuries, and the 

religious quarrels were influenced by the ancient writings. 

Several centuries earlier Saint Bernard, a Cistercian, did 

signal penance for the free life style in the Morman castles 

of his father's domain. Saint Dominic preached and prayed 

about the Albigensians, rather than urging military action. 

Saint Francis of Assisi looked beyond worldly goods, when they 

were becoming more important, and was concerned more with 

prayer than with knowledge. He sought poverty, simplicity and 

humility. Saint Simon Stock, in France, and then in England, 

after the Carmelites were driven out of Israel by the Turks, 

received the Scapular of Our Lady of Mount Carmel, at 

Walsingham. It is her livery, to be worn by all in a spirit 

of prayer, with the promise of being saved from hell. The 

attempt to return to old Roman Law, was a return to a time 

when government and law had produced many martyrs. The 



405 

Jesuits were founded by Saint Ignatius to deal with the new 

problems, those of knowledge and of education in relation to 

religion. 

The iustesse of Montaigne's effort may be estimated 

from the praise of tradition made recently by Gerhart Niemeyer 

(Niemeyer, 1994, pp. 233-236). He says that tradition is a 

reality of political existence and of cultiiral creativity. It 

implies awareness of being, with awareness of history, without 

denying freedom of choice. 

It is not only remembrance of ancestors, but 

also openness to God. Tradition results in 

appropriate humility of individual persons (p. 

233) . 

He says that freedom of choice presupposes awareness of 

tradition, which is the basis for both authority and 

continuity. It makes possible the rearing of children, and 

the conception of projects. Tradition is a framework for 

decisions, especially those which must be made without delay. 

It provides material for deliberation when time is available. 

Tradition is a part of all relations between particular 

persons. It is public memory, which Aristotle terms "civic 

friendship." For reality man looks to tradition, which is 

handed down, not assured by any proof, and which may have no 

reason for its acceptance. 

In the same issue of Modern Age. Marion Montgomery 
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discusses the relationship between tradition and intellect 

(Montgomery, 1994, pp. 266-271). Her basic assumption, for a 

first principle is that 

man is in his primary nature an intellectual 

creature, whatever the range of intellectual 

gifts we may distinguish from person to person (p. 

2 6 6 ) .  

The intellectual actions of the individual person, within the 

limits of his unique intellect, "will be cumulatively decisive 

to that person's well-being as intellectual creature" (p. 

2 6 6 ) .  

We must always carefully value by intellectual 

reflection, our intellectual inheritance. Our intellectual 

actions affect the general well-being of the community of 

mankind at a given moment. The particular intellect is 

responsible to preserve the viable out of the totality of the 

intellectual inheritance, and to strengthen it by its own 

particular gifts. 

She believes that all intellectual actions proceed 

out of faith. Her definition of faith is that it is an 

intellectual consent in some degree to the possible. The 

possible may emerge as more and more probable, though the 

rational intellect is not infallible. The assent to the 

probable is the pursuit of the actual, of what is, 

intellectual action. It is both supported by faith and 
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supports faith. It may also give consent to an illusion. 

Nihilism also depends upon faith. She does not spend time 

arguing to first principles, and suggests that different ages 

have had different models of existence. Foucault believes 

that the model of monarchical power is fundamental, regardless 

of the form of government. 

Montaigne recognized different models, those of 

other times and other nations, and the developing changes in 

his own nation. He presented the tradition of the ancienne 

coustume with all its implications, as the way to preserve the 

Kingdom of France, as well as the individuals involved in a 

deadly conflict. He based his Essais upon reality. Law and 

government affect persons, or in modern terms, each member of 

a population. 

Thomas Molnar in a discussion of liberalism (which 

many equate with liberty) and civil society (Molnar, 1994, pp. 

7-15) says that throughout history it has been a question of 

which institutions would govern society, which is a notion of 

Foucault's as well. Now it is a question of which 

institutions will control society, some laws come from civil 

society. There is still competition between State and civil 

society. There is a rivalry and cooperation between the semi-

private bureaucracies and corporations. There is no such 

rivalry-and-cooperation between civil society and the Church, 

other myths compete with the Church, from ethical humanism, to 
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psychoanalysis, to intergalactic communications, to sects, k 

Church may declare for religious pluralism, curb its mission 

to convert, retreat on educational matters, democratize 

itself, and its members dress so as to be indistinguishable 

from professionals of civil society. She says State 

and Church have not yet converted to civil society's ideology, 

habits, mentality, or way of dressing. Montaigne noted the 

influence of fashion, continually changing under anonymous 

injunctions. The military uniform of heads of state and 

monarchs has been abandoned. The Bolshevik rulers wore 

business suits and neckties. As yet there has not been a 

solemn declaration on the part of civil society to assume 

power and sovereignty, though there are non-regulatory groups 

who tend toward that, much as the Protestants in the South of 

France assumed power and sovereignty. 

The ideology chosen by a civil society is 

liberalism. However, no one group may assume that its 

hegemony is permanent. When matters become too liberal, the 

government assumes control of all functions. Totalitarian 

Parties, are a caricatxire of the "alliance of throne and altar 

(p. 15). They appropriate the respective powers of Church, 

State and civil society. 

The hegemony of any one component today, as in 

Montaigne's time, involves risks. Montaigne's risk was to 

uphold the tradition of the Catholic religion and government 
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in opposition to family, fellow magistrates, and the Governor 

of Guyenne, Antoine of Bourbon and then Henri of Navarre, 

leaders of the Protestants, who were carrying on a civil war 

against the King of France and against the Catholic religion, 

and yet were rightful heirs to the throne of France by 

descent. 

In Albert Thibaudet's Montaigne (1961), Floyd Gray, 

his editor, says that Montaigne made French literature a 

literature of ideas, which required illumination, 

intelligibility and precision 

(p. 567). Rather than subscribing to the ideas of the 

ancients, he preserved them for future generations. 
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NOTES 

1. There is an extensive bibliography about the 

Reformation from the Commission Internationale d'Histoire 

Ecclesiastique Comparee au sein du Comite International des 

Sciences Historiques. 

Biblioaraphie ̂  la reformer 1450-1648: ouvraaes oarus ^ 

1940 a, 1955; Ouatrieme fascicule; France-Analeterre-Suisse 

(1963). 

2. Regosin discusses recent trends in Montaigne 

scholarship (1984, pp. 34-54). Traditional Montaigne 

scholarship has identified his life and work. The mimetic 

approach has situated the object of interest beyond the work, 

and its existence as literary discourse. 

3. Guillaume Postel was at the University of Paris and 

interested in Hebrew and oriental languages. He was a teacher 

of Saint Ignatius. He became a Jesuit, but because of his 

ideas about a one world order, that there should be a Sultan 

of the world, he was expelled from the Jesuits, and retired to 

a monastery (Kuntz, 1981). He was interested in the origins 

of the vernacular (C6ard, 1993, p. 225). During the sixteenth 

century there was a debate about the origin of languages, and 

how they were acquired by a human being. For example, would 

a child resured among the beasts speeUc a language (p. 202)? 

There was a search for a natural source of language as opposed 
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to an origin by Divine Providence. The theories were 

experimental and conceptual (p. 235). 

4. Renaissance architects constructed large models of 

buildings which they proposed to build. They were large 

enough to serve as architectural plans for builders and for 

craftsmen, as well as for study and for competitions. 

Michelangelo's model of Saint Peter's was done down to the 

individual brick (Giovannini, Joseph. "Renaissance Redux." 

Art & Anticpies. January 1995, pp. 64-69). The models were 

like the anatomical studies of renaissance humanism. They 

were a surgical dissection, which revealed inner spaces and 

structural skeletons. 

The Theatre de m6moire of Giulio Camillo was renowned 

during the sixteenth century. Camillo was a guest of Francois 

ler in 1530. He wrote I'Idea del theatro in 1550. Erasmus 

sent an emissary to Venice to inform himself about the 

marvelous Theatre. which was a wooden cabinet with many images 

over many drawers. It was reconstructed in wood at the Court 

of Francois ler. The book was not illustrated, but presented 

textual descriptions (Martin, 1981, p. 93). 

5. In the Middle Ages the fourfold method was so widely 

known that it was considered only in exhaustive theological 

treatises. Thomas Aquinas discusses whether in Holy Scripture 

the Word has several interpretations. 
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The author of Holy Writ is God, in whose power it is to 

signify his meaning not by words only, as man also can do, but 

also by things themselves. . . Therefore that first 

signification whereby words signify things belongs to the 

first interpretation, the historical or literal. That 

signification whereby things signified by words have 

themselves also a signification is called the spiritual 

interpretation, which is based on the literal interpretation 

and presupposes it. This spiritual interpretation has a 

threefold division. As the Apostle says, Heb. 7, the Old Law 

is a figure of the New Law and the New Law itself, Dionysius 

says, is a figure of future glory. In the New Law, whatever 

our Head has done is a type of what we ought to do. Therefore 

so far as the things of the Old Law signify the things of the 

New Law, there is the allegorical interpretation. So far as 

they signify what relates to eternal glory, there is the 

anagogical interpretation. Since the literal sense is that 

which the author intends, and since the author of Holy Writ is 

God, Who by one act comprehends all things by his intellect, 

it is not unfitting if even according to the literal sense one 

word in Holy Writ should have several interpretations (Q.I, 

art. 10) (Flanders, 1929, pp. 498-499). He said that in 

Scripture all interpretations are founded on the literal 

interpretation. In the medieval tradition words signified 

things exactly as in ordinary usage. These things in turn had 
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significations. 

6. The question mark is in the text, since the law was 

obtained from an inscription, where some of the letters were 

not clear. 

7. Paulus was a classical jurist, who may have condensed 

the classical law. He was from the city of Narbo, in the 

Province of Narbonne, and regarded the law from the viewpoint 

of a provincial. He was also a commentator. After 

Constantine there were no more colonial laws (p. 64 ff). 

Byzantine reforms were imposed upon the whole empire. 

Paulus in the text would evoke Saint Paul, and 

medical treatises by Paul of Aegina c. 1226-1286, a physician. 

He was the last representative of Greek medicine before Arab 

supremacy. He wrote an Opus de re medica about hygiene and 

diet in Greek and Arabic. Fourteen commentaries about his 

works were published between 1500 and 1588 (Craig, 1980, pp. 

145-191). 

It is of interest to know that one gall plant in the 

Holy Land is really hemlock, the drink Socrates took to commit 

suicide (Greene, H. B., Plants of the Holy Land. Boston, n.d. ] 

Montaigne may or may not have been aware of the nature of the 

plant in his discussions about suicide. The Roman soldiers 

may have offered the gall and vinegar to Christ so He could 

end his suffering, but He refused it. 
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8. The Sanhedrin at the time of Christ was a tribunal, 

a supreme court, both a law court and a pontifical college, to 

decide religious questions, as well as a political council. 

It voted laws, had its own police who beat those who behaved 

amiss, and intervened in relations with the Romans. It 

controlled matters having to do with religion, which was 

everything in the Jewish community. Herod the Great when young 

was called before the Sanhedrin for exceeding his powers. 

Later as complete master, he decimated it. The high priest 

was head of the priestly cast, and anointed with the holy oil 

as once the kings had been. He was bound by strict rules to 

ensure his ritual cleanliness and holiness. He was attired in 

a manner to make him immediately recognizable, and was "a 

being apart, God's witness, and the spiritual guide of the 

chosen people (Daniel-Rops, 1962, p. 54 ff.) His appointment 

was subject to the political masters of the country, and 

intrigues, threats and money were involved. When he failed to 

give satisfaction, he was deposed. The high priesthood, 

though much weakened, was regarded by the common people as the 

living incarnation of the Law. He could cause an uprising or 

calm it. The political masters preferred to remain on good 

terms with him. They had had to deal with intrigues, revolts, 

civil Wcirs and assassinations (p. 56). Ecurlier Jannaeus, a 

high priest who lived like a pagsm. had put down a revolt of 

the Pharisees, the heroes of resistance against the Greeks. 



415 

Fifty-thousand men were slaughtered. The nation was divided, 

one side favoring violence, and the other law. Under his sons 

civil war broke out, and the two sides decided to appeal to 

Pompey in Syria, which had been recently conquered. Pompey 

set up a protectorate under Herod an Idumean, a convert to 

Judaism who longed to rule the Holy Land. The family 

succeeded by ingratiating itself with successive Roman 

leaders: Caesar, Cassius, Antony, Octavian and Lepidus. 

There were civil wars , one to protest tributes, and an 

invasion by the Parthians. There was civil strife, since 

Antony was occupied with Cleopatra, and the Romans were busy 

elsewhere. Herod went to Rome at the time Antony and Octavian 

had settled their quarrel, and had himself declared King of 

Judea by the Roman senate (40 B. C.). There was another civil 

war, and Antony came with eleven legions and six thousand 

cavalry, and took Jerusalem in 37 B. C. At the time of 

Christ's birth, Palestine had been a Roman protectorate, 

governed by Herod, "the Idumaean slave" (pp. 60-61) 

9. The Roman Martyrology of the Roman Church reckons 

that there were nine months and seven days before the first 

year of reckoned time. The world is said to have been created 

in March. The count of years begins with Janueury 1st of the 

second year of the world. (The Roman Martyrology is read at 

the Midnight Mass in Saint Peter's in Rome.) The account of 

time was given to the Venerable Mother Mary of Jesus of Agreda 
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(1602-1665), a Spanish Franciscan nun, who wrote of her 

visions in The Mystical City of God (Agreda, 1980, pp. 196-

197). Indians in the Southwest say a nun dressed in a blue 

habit taught them catechism before the Spanish came. She 

never left her convent in Spain, so was present by bilocation. 

10. Pasquier discusses opinions about relations with 

England, which by marriage added Aquitaine to Normandy, and 

other marriages led to wars and debts, such as ransom. Many 

treaties existed between the two countries (Pasquier, 1968, 

II, pp. 114-116). 

11. Joan de Lestonnac (1556-1640). Though urged by her 

mother, she refused to become a Calvinist. She was happily 

married to Gaston de Hontferrant and had four children. He 

died in 1597. After raising her children, she joined the 

Cistercians at Toulouse at age forty-seven. The rule was too 

harsh for her health. After she left she gathered some women 

on her estate. La Mothe, since she wished to found her own 

order. She cared for victims of the plague in Bordeaux. 

Fathers de Bordes and Raymond, two Jesuits, helped her to 

formulate plans for an order to teach young girls. The 

religious order Notre Dame of Bordeaux was founded in 1608. 

She was canonized in 1949 (Delaney, 1983, p. 315). 
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12. There was a great deal of correspondence between the 

King and military commanders regarding dispositions for the 

wars, as well as letters from private persons (Courtault, 

1970, p. 186). Blaise de Monluc wrote seventy-four letters to 

Catherine of M6dicis, who esteemed him because of his 

friendship with Henri II (pp. 21, 23). There was a passion 

for accounts of exploits of war, one of the principal subjects 

of conversation. It produced a literature of M6moires. 

Brantome among others (p. 40). The M6moires are a source for 

the history of the sixteenth century. Montaigne would have 

been able to verify the accounts of Monluc, since his father 

had also been on the campaign of Italy. Francois I, roi-

chevalier and Henri II liked to listen to Monluc's accounts of 

his ceunpaigns (p. 42). 

13. During the Renaissance there was a proliferation of 

manuals (Ong, 1965, p. 146, also mentioned by Cave in The 

Cornucopian Text). There were books of containing 

adages, proverbs (anonymous popular sayings),and apothegms 

(sayings attributed to individual persons). Though written, 

the collections were thought of as being spoken. They were in 

Latin, and for the seUce of oratory since Latin was no longer 

a living language. The manuals supplied what one would have 

learned in ordinary conversation. Montaigne was one of the 

few who could claim the sayings as part of his mother tongue, 

Latin, learned as his first language. The purpose of 
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education was to produce orators to defend or to attack the 

stand of others (Ong, 1982, p. 147). 

Formal logic developed from reflection on disputation, on 

verbal and intellectual context, on the question: "How is it 

that what you say demolishes what I say?" (p. 21.) Formal 

logic was committed to dialectic procedures and formalized 

adversativeness. Oppositions of a rhetorical nature are 

negotiable (p. 22). Mathematics begins with postulates, and 

proceeds without adversativeness; formal logic begins with 

analyses of extant thought processes. Academic 

intellectualism of the Renaissance and earlier times was a 

highly progrcuuned contentiousness (Ong,1982). 

14. The Jewish population fared well in Papal 

territories. There was a polemic of Christians against 

Judaism during the Middle Ages, from setting forth beliefs, to 

a serious Christian effort to win over the Jews and others 

through a missionizing campaign (DeUian, 1994, pp. 744-745). 

Montaigne may have had that in mind, when he set out to have 

a polemic with his contemporaries. 

15. Charlemagne established new external schools, for 

specialized education, outside of the monasteries, for non-

monks. Outlying abbatial dependencies had educated monks and 

non-monks before that time. St. Gall educated literate and 

non-literate children, in the ninth century (Hildebrandt, 
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1994, pp. 173-174). 

16. The Essais are a demonstration of the fact that we 

cannot, at one time, raise to the level of full consciousness, 

everything that any statement means, or every bit of truth the 

statement involves (Ong, 1982, p. 30). Montaigne considers a 

matter from one point of view, and then from another. The 

matter may be continued in the following Essai. or reoccur 

many Essais later. Montaigne's use of quotations, aphorisms 

and proverbs are in accord with Father Ong's opinion that the 

truly profound and meaningful principles and conclusions of 

matters of deep philosipliical or cultural import are 

aphoristic, or gnomic and pa.-adoxical, of which Pascal is an 

example. 

Their meaning is both clear and mysterious and 

dialectically structured, that is, profound 

statements are always duplex. They say, at least by 

implication, two things that are related to one 

another by asymmetric opposition (p. 31) 

It permits vicarious, rather than experiential learning. 

Transmission of knowledge was one of Montaigne's objectives 

(p. 31). 

17. The daimon is an important manifestation in 

Herodotus' accounts of Persian history. Tt appears in dr«»ains. 

and may give counsels which are deceiving or unwise, such as 
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that to Darius to invade Greece, an enterprise in which they 

were defeated. The daimon appeared to one of the advisers of 

Darius, who was counselling against the war and persuaded him 

to change his advice. They did not have absolute faith in the 

daimon. The spirit is associated with the idea of the 

Persians that the greatness of their empire consisted in 

expansion (Solmsen, 1974). 

18. Gordon, Alex L. Ronsard et rh6torique (Gen6ve: 

Librairie Droz, 1970) is an excellent summary of rhetorical 

procedures during the Renaissance. Montaigne seems to have 

followed Fabri, who was in the tradition of Quintilian and of 

Cicero, rather than the nominalist Ramus, who inspired the 

Pl^iade. 

19. FaUari's rhetoric was a complete expose of the art of 

writing. He defines the five parts of rhetoric, and then 

analyses the division of discourses: the exordium, the 

narration, the division, the confirmation, the confutation and 

the conclusion. He has particular advice for the judicial 

exordium, the confirmation for the deliberative genre, and for 

the exordium, confirmation and confutation for the 

demonstrative genre. He analyzes the colors of rhetoric, and 

has various precepts about the composition of letters. 

His second volume is concerned with the art of poetry. 

After his list of rhymes; he has a list of vices of 

incongruity, and of some figures, such as the poetic figures 
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Of anaphora, syncope and alliteration. 

Ronsard and his friends followed a rhetoric in conformity 

with the theories of Pierre Ramus (1515-1572), a rhetoriqueur 

at the University of Paris, who later became a Protestant. 

Ramus opposed Aristotle in writing (Silva, 1984, p. 730). 

Montaigne's future teacher, Antonio of Gouvea was one of the 

authors of the response in favor of Aristotle, which was 

published in Paris in 1553. Ramus finally was condemned by 

royal commissioners, and Francois I forbade him to teach 

dialectic or philosophy without royal authorization. After 

the death of Francois I, the Cardinal of Lorraine, a fellow 

student of Ramus, had a chair of eloquence created for him, 

and he received the title of "royal reader: (1551-1561). 

Ramus taught almost the complete cycle of liberal arts: 

Grammar, Rhetoric, Dialectic, Arithmetic and Geometry. In 

1562 he converted to Calvinism. Ramus opposed the 

rationalists of Padua as well. He became a Protestant, and 

was eventually burned as a heretic. 

His rhetoric was a work of his youth, and Montaigne in 

explaining the treatise about servitude of La Bo^tie as such, 

may be making some excuse for Ramus' attacks upon traditional 

teaching. He was descended from a noble feunily in the region 

of Li^ge. His family went to Vermandois when Charles le 

T6in6raire burned Li^ge in 1468. The father reduced to misery , 

became a coal merchant. His son was a laborer. Pierre Ramus 
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noted that the poverty of his noble ancestors was reproached, 

a figure of emphasis to mention them, since the reproach was 

that his origins were obscure (Waddington, 1855, pp. 18-19). 

20. Commentaries about Ovid, whose stylized 

representations of sex and violence, often in abhorrent forms, 

recognized their danger as early as the fourth century. 

Lactantius felt that it was a danger to faith. Christian 

commentators wished to direct attention beyond, and to draw a 

moral lesson from Ovid's story of Orpheus and the myth of 

Creation. In the fourteenth century a Franciscan wrote an 

Ovide moralist, of twelve thousand lines, converting the 

Ovidian fables into allegories of the Incarnation. 

Ovid had a great influence on the literature of the 

Middle Ages. The topes of the locus amoenus is due to his 

influence. The intertextuality helped to formulate and to 

perpetuate a Latin poetic tradition (Coulson, 1993, pp. 738-

739). 

21. Saint Thomas says that "When the res sianificata 

does not include limitations) though the modus sicmificandi 

does, the word can be said properly of God; when the res 

significata includes limitations, the word cem be said of God 

only metaphorically (Mclnemy, 1981, p. 41). 

22. Rand notes that at the time of Saint Thomas Aquinas 

there were anthologies of philosophical or theological 
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Utterances, like the books of copia of the Renaissance. 

References required only the name of the author and the number 

of the book (Rand, 1946, p. 6). 

23. The general topics were considered to apply to all 

sorts of subjects, and comprised such commonplaces as 

definition, comparison, relationship, circximstances and 

testimony. Special topics in philosophy would be definition, 

cause and effect, and logic. Philosophy questions them, 

whereas the rhetorician uses them. 

Philosophical topics to be found in literature are mind 

and body, machine vs. intelligence, dialectic/antidialectic, 

free will and determinism, ontology, epistemology, logic, 

ethics, political philosophy, aesthetics, induction, 

philosophy of science, realism and non-realism, fact versus 

value, counter-factuals, possible worlds, space and time; 

language, sense, meaning, intention, truth values, 

assertability conditions; signifier and signified, diff6rance. 

the unconscious, spatiality and temporality, structure, 

synchrony and diachrony, "spatial" history; causality, 

explanation, interpretation, deconstruction. Many had been 

addressed by Heraclitus, Parmenides, Socrates, Aristotle and 

Aquinas, though some of the terms may differ now (Mason, 1989, 

pp. 11-12). 

24. These concepts are discussed in the series 

L^Hermeneutique. mentioned above, regarding demythification. 



424 

sponsored by the Centre international etudes humanistes and 

the Instituto di Studi filosofici of Rome, presided by Enrico 

Castelli Gatinara. The series is concerned with the 

participation of lay persons in the renewal of Christian 

society, and guards the distinction between the teaching 

authority of the Church and inquiry of a scientific nature, 

which may concern the theological decisions of the Church. It 

is precisely the distinction observed by Montaigne. 

25. The word fol refers to the custom of the court 

dwarfs, who could say anything which came to their minds to 

the ladies, no matter how qrivois. In the Valois court of 

Isabel in Spain, the dwarfs were the only men admitted to the 

Court, other than Philip II, Don Juan of Austria and Don 

Carlos. Montaigne in one Essai says that he does not wish to 

be like the fool of the household or blind. It may refer as 

well to the popular theater. 

The court life of the Valois was splendid (Gonzalez, 

1944). Some glimpse is attained through the books of reports 

by the Princess Johanna, sister of Philip II, the Duchess of 

Alba, the ouarda de damas. and letters of the Venetian 

ambassador, those of the French attendants, and those between 

Isabel and her mother Catherine of M^dicis, reveal a court 

where etiquette was strict. Men were not allowed in the Court 

enclosure, though there were palace gallantries, decent and 

tending toward a decent end. Officially it was prohibited to 
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receive letters, gifts and visits from outside, as well as to 

go out of the palace, and never at night, except when 

travelling. The gallants of the palace composed or brought 

poetry to the ladies, mostly motes. short written 

compositions, always in verse, encompassing a question. It 

was a poetic duel containing an amorous declaration. The four 

verses, of an obligatory concision and brevity, genuine and 

private, contained conceits, allegories, games and antitheses. 

Complaints and desires were expressed in romances. 

villancicos. euid madrigals. 

There was no end of amusements in the apartments: 

dances, inventions, masquerades, often rustic and pastoral, 

with costumes, including beards and wigs. Charades were very 

popular, done with great theatricality and fantasy. The court 

visited convents, and sometimes the nuns took part in their 

charades. Social visits to the convents were one of the 

objects of the reform of Saint Teresa of Avila, who obtained 

that the Carmels be strictly cloistered. 

At Aranjuez in the country, there was more freedom with 

picnics and dances in the village, during which members of the 

court danced with the villagers, excursions, and hunts for 

deer and reibbit (hunting was considered a hallmark of the 

Valois). Aranjuez itself was very elaborate, with gardens and 

exotic wild animals, since Philip II was very fond of nature. 

(Montaigne mentions the respect due by man to nature, both 
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inanimate and animate.) 

The Court also passed its time reading books of chivalry, 

the favorite reading for amusement at that time, to which 

Montaigne says he preferred Ovid, and other Latin writers. 

Isabel herself made candies from time to time, reminding one 

of her mother's interest in apothecary matters. From her 

interest in French herbs, Catherine of M6dicis could have made 

a medical contribution. 

Montaigne mentions the use of French medicines for French 

ills. Modern day aromatherapy uses essential plant oils, 

medicine developed by the ancient Egyptians, used in Europe 

until the sixteenth century when chemical compounds began to 

be developed. Essential oils are antiseptic, in addition to 

having particular healing properties for various conditions. 

Medicine came from the Middle East, which occasioned an 

expenditure of currency. Pasquier commented as well that for 

that reason French medicines should be sought. 

Isabel was only fifteen when she married Philip of Spain, 

who had been refused by his Austrian cousin,a widow, who 

preferred not to remarry. Philip II was thought to be an 

ideal husband, and the marriage was considered very happy. 

Isabel had first been intended for Don Carlos, the son of 

Philip II. When he was imprisoned by his father, Isabel and 

Don Juan of Austria wore mourning. According to Brantome, Don 

Carlos was not an ideal person. He would approach women on 
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the street, no matter what their class, forcibly embrace them, 

and insult them. Don Juan is remembered for his victory 

against the Turks at Lepanto in 1571, when he was in command 

of the fleet of Spain, the Pope and Venice. Montaigne 

mentioned the battle in Ou'il faut sobrement se mesler de 

iuaer ̂  ordonnances diving? (I, xxxii, I, p. 247). 

In Montaigne's time the personages concerned would have 

appeared only in the poetry of the 61oqe. much as Montaigne 

pictured the Duke of Guise. The reports of court life were 

not published for several centuries. Montaigne as a courtier 

and a gentleman, as well as a magistrate, would be expected to 

guard confidentiality, especially about private matters. 

26. Calvinist religious music was in the vernacular. 

The Psalms were the only text allowed to be sung in the 

Calvinist Chxirch. Outside the Church there were hymns of 

praise, and hymns for pious dancing in honor of God. There 

was a Protestant ceunpaign against secular songs, and worldly 

poetry, dancing, gambling, card-playing, immodest dress and 

excessive make-up. Marot recommended the singing of the 

psalms Aux Dames de France. In Geneva there was an Ordinance 

against dissolute songs, and dancing, for which one would be 

put in prison,and then sent to the consistory. There then 

developed the pious parody. It was to write new poems for 

well-known tunes. The lyrics of a secular song were changed 

so it would be a spiritual song with the original melody. The 
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procedure became a characteristic feature of Protestant 

literature. Marot's chansons were parodied. The first verse 

only was based upon the pious text. Marguerite de Navarre 

parodied them as well. There are numerous examples of pious 

parody in her plays and in her spiritual poetry. There was a 

poetical polemic between Catholics and Protestants about 

music. The Protestant attitude of worshiping only with the 

mind seems to be closer to Zwingli than to Calvin. 

Each accused the other of impropriety (Clive, 1957, pp. 294-

319). 

27. See Boyle, Marjorie O'Roxirke, Rhetoric and Reform: 

Erasmus' Civil Dispute with Luther. Cambridge, Massachusetts: 

Harvard University Press, 1983. 

28. Vereno says that the a-religious individual is a 

caricature of transcendental experience. The a-religious 

collective is a caricature as a totalitarian organization, as 

a humanistic Utopia in the sense of time and of progress. The 

problem of religious liberty is not solved by either 

individualism or collectivism. A religious community is more 

than a grouping of individuals with religious interests. 

Collectivisms wish to replace religious community with 

themselves (1968, p. 450 ff). 

29. A history of Saint-Germain-l'Auxerrois, the parish 

Church of the early Kings of France, indicates that the 
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Christmas creche had existed there since around the fifth 

century. Saint Anthony of Padua most probably saw it during 

his time in France, and Saint Francis of Assisi introduced the 

creche to Italy. Saint Francis may have already been familiar 

with the custom from his travels to to attempt to convert the 

Mohammedans in Syria, Egypt and Palestine. He met with Sultan 

Malek al-Kamel at Damietta, Egypt, at the same time it was 

being besieged by Crusaders (Delaney, 1983, pp. 195-196). In 

the Vatican Museum there is an example of a sarcophagus from 

Syria with a nativity scene carved on the side from 300 A.D. 

(Collections, p. 44). 

30. Vives discussed all aspects of life for a woman who 

was not a religious in La. muier cristiana; de los deberes del 

marine; pedaaoaia pueril [1959]. 

31. The Albigensians continued the Catharist sect, a 

puritan sect which denied marriage, but believed that sexual 

relations outside of marriage were permitted. It was the 

first object of Saint Dominic's preaching mission. Simon de 

Montfort had carried on a crusade against them at the end of 

the twelfth century. It ruined the courtois culture as well 

(which had been begxin by William IX, the grandfather of 

Eleanor of Aquitaine), an aesthetic of sentiment, which was 

theoretically idealistic. 

32. Tetel in Rhetorique de Montaigne (Fumaroli. 1985. 

pp. 191-199), examines the nature of the conclusion of the 
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various Essais. 

33. Brimo defines law as 

un systeme de normes regissant les rapports 

des hommes entre eux (autrement dit la societe), 

pour en assurer la cohesion et la permanence, 

facteurs constructifs de la coherence et de la 

duree metaphysique, du moins dans ce que le droit 

presente d'universel, qui est la condition 

n^cessaire de tout un systeme syst6matique et 

organique de I'univers (1968, p. 1 ff). 

34. Monluc had great pity for the peasants, who suffered 

most in the wars. From 1562 until 1582 famished peasants 

crowded into the poor sections of the cities, where there was 

famine and plague. Paris had less difficulty than Lyon, but 

the extension of the Saint Barthelemy seems to have been 

caused for the most part by the vagabonds of the city. They 

looted the hotels of rich French Protestant bourgeois, they 

lived on parish alms, and they could be easily aroused by 

preaching. They took part in the troubles of the League. 

There were many persons who had not participated in the 

new prosperity at the beginning of the century. The menu 

peuple lyonnais rebelled in 1529 because of the excessive cost 

of bread. The small merchants and artisans had been in favor 

of the rebellion at first, but became afraid. The rebels were 

cruelly repressed by the great provost, and one hundred 
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ordinary gentlemen of the King. Two years later the royal 

power, the seneschal, the consuls and the leaders of the city 

created a general alms to assist the most needy, but the 

misery in Lyon increased until the end of the century. The 

guild of printers went on strike for four months because of 

unbearable working conditions, insufficient nourishment and 

wages. They roamed the streets beating sergeants and officers 

of justice with swords and sticks. When order was restored, 

an ordonnance of 1539 suppressed the guilds (Bourassin, 1990, 

p. 197 ff.) 

35. The Grandes Chroniques ^ France reported the 

teachings of Saint Louis, as did Joinville. The Valois had a 

Saint Joan of Valois (1464-1505). Joan of France was the 

deformed daughter of Louis XI and Charlotte of Savoy. In 1476 

she was married to the King's cousin, Duke Louis of Orleans. 

She saved his life when her brother Charles VIII was going to 

execute him for rebellion. The Duke became Louis XII. He had 

Pope Alexander VI declare his marriage to Joan invalid on the 

grounds that he had been forced to marry her by Louis XI. 

Joan did not object and retired to the Duchy of Berry, given 

to her by her husband. She lived a secluded life of prayer at 

Bourges. In 1501 she founded the Annonciades of Bourges, a 

contemplative order. She was canonized in 1950 (Delaney, 

1983, p. 271). 

The case would have been considered related to that of 



432 

Henry VIII and Catherine of Aragon, and that of Henri IV and 

Marguerite of Valois. 

36. The Teachings of Saint Louis (O'Connell [1972] 

discusses the question of the authentic text of the 

Enseianement. It presents the background, and a text. There 

is controversy as to which version is authentic, since there 

are three versions, and whether one is a holograph of Saint 

Louis. Joinville accompanied Saint Louis (died 1270) on the 

Seventh Crusade to the Middle East (1248-1254). He wrote a 

biography of the King at behest of his widow, Blanche of 

Castille. 

37. The right to private property is the subject of the 

Encyclical Rerum novarum of Pope Leo XIII (1878-1903), written 

in 1891. He wrote many Encyclicals about questions such as 

the Christian constitution of states fImmortale dei. 1885), 

about the condition of the Church in various countries, about 

Christians as citizens, fSapientiae christianae. 1890), about 

the ordering of Christian life, about socialism, about the 

education of the clergy. In 1864, Pope Pie IX wrote Quanta 

cura. condemning current errors (Foy, 1995, pp. 133-138). The 

Encyclicals began in 1748. They contain teachings which 

belong to the ordinary magisterium of the Church, and thus 

require assent. 
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38. Jean Bodin's Republique influenced the trend toward 

absolutism in Portugal and in Spain. The censors associated 

him with Machiavelli (Albuquerque, 1984, pp. 247-261). 

39. William of Auvergne also presented the idea of the 

superiority of the Council or of the Christian people over the 

Pope. The comparison between the council as superior to the 

Pope, and the Estates as superior the the King, was commonly 

discussed during the fifteenth century (Lemaire, pp. 22-23). 

The Pope was considered the Prince of the Spiritual Republic. 

40. In 1538 Scotland had received Roman Law and declared 

it wanted to have nothing to do with the Romish Church. At 

that time Mary Stuart was married to Francois II of France. 

When she returned to Scotland she was successor to the throne 

of England. Her intrigues against Elizabeth I may have 

occasioned anxiety about Roman Law replacing the Common Law of 

England, which had been retained in 1538 after much 

controversy (Maitland, 1985). It could have been envisaged as 

a threat to the realm, exclusive of religion. 

41. Pasquier's Plaidoye for the University of Paris 

against the Jesuits (1564), was printed around 1594 (Pasquier, 

1966, p. 253). In 1594 he wrote a Histoire prodiqieuse about 

an attempt on the life of Henri IV, which he attributed to the 

Jesuits. In 1602 he wrote the Cat^chisme des i6suites. which 

incorporated the text of the Histoire. It was much 
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translated. It shows the attitude of an adversary of the 

Jesuits when they were very active in France, in England and 

in Germany (pp. 247-249). 

Saint Ignatius of Loyola (1491), began the Jesuits, who 

were vowed to a contemplative and active life, and to absolute 

fidelity to the Pope. He wrote the Spiritual Exercises for 

them, finished toward the end of 1536. His technique of 

meditation of representing the place of the meditation, such 

as Christ in the Garden during the agony, influenced secular 

literature as well. The constitutions of the Jesuits 

were approved by Pope Paul III on September 27, 1540. The 

College of Clermont opened in 1564. There were numerous 

colleges in Toulon, with seven hundred pupils. In Lyon and in 

Bordeaux there were fourteen colleges in 1580. The Ratio 

studiorum was written in 1584-1585. 

During his voyage to Italy, through Switzerland and 

Germany, Montaigne mentioned the Jesuits several times; 

Landsberg, Augsbourg, Rome, Loretto, and Epemay in France. 

Martin-Antoine Del Rio, S. J., of Antwerp, was related to 

Montaigne through his mother (Franqron, 1982, p. 86). 

42. Montaigne wrote a Discours about the death of La 

Boetie. fEssais. II, p. 585 ff.) He pxiblished La Boetie's 

translations from Greek into French of La Mesnagerie de 

X^nephon. L.ejs Rfeales de mariaae de Plutaraup. and Lettre de 

consolation Plutaraue t sa fsMSe (ibid., p. 583). He 
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published the French sonnets in the Essais (I, p. 212), but 

not the Latin verses, which Montaigne implies were of the 

nature of Goliard poetry. 

43. Generosity was considered a quality of courtoisie. 

which would be able to be practiced only by nobles, according 

to the theory of the Old Provengal poets. Several of La 

Boetie's poems, Vingt et neuf sonnets d^Estienne de la Bo6tie 

(I, pp. 212-224) have the traditional nature incipit of 

Troubadour poetry, most often an evocation of spring, but of 

autumn when the tone was sad. 

IV. C'estoit alors, quand, les chaleurs passees, 

Le sale Automne aux cuves va foulant 

Le raison gras dessoubs le pied coulant. 

Que mes douleurs furent encommencees. 

XII. QuoyI qu'est ce? 6 nues! 6 I'orage! 

A poinct nomm6, quand d'elle m'approchant, 

Les bois, les monts, les baisses vois 

[tranchant, 

Sur moy d'aguest vous poussez vostre rage. 

XXIX. Ja reluisoit la benoiste journee 

Que la nattire au monde te debvoit, 

Quand des thresors qu'elle te reservoit 

The poetry is dedicated by Montaigne to the wife of a friend. 
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the Count of Guiche. He died in 1580, and she later became a 

mistress of Henri IV. 

A modern Spanish poet, Luis Antonio de Villena (Poesia: 

1970-1982), uses a nature incipit in several poems. It was a 

set formal introduction, not repeated in the poem, in the case 

of the Troubadours. 

44. At one point Montaigne notes that fish have the 

particular attention of persons who wish to eat them. Ovid 

wrote a Halieutiques. a type of verse or prose used by eight 

Greek authors and six Latin authors, which enumerate the 

"tribes which swim in the depths of the sea." The habits of 

the fish were studied by Aristotle, Pliny the Elder and 

Plutarch. The Stoic and Academic philosophers studied their 

ruses and strategies as examples in regard to the question of 

the faculty of reason in animals. 

These works describe the fish, in which country they are 

found, and how they should be prepared; fried or in sauce. 

Ovid's poem has precise notations of forms, of colors, of 

attitudes and of gestures of the fish, which are multiform, 

multicolored, perspicacious and silent (Ovid, Halieutiques. 

1975). 

45. F6nelon was bom of noble parents in Perigord in 

1651. He was ordained in 1675. He was appointed superior of 

the Nouvelles Catholiques. a house of recent converts from 
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Protestantism, at age twenty-seven. He carried out a mission 

among the Protestants of Saintonge. 

In 1688 he became acquainted with Madame Guyon, who was 

particularly interested in "disinterested love." Madame Guyon 

came under theological investigation for her doctrines about 

quietism. One of the examiners was Bossuet, Fenelon's old 

teacher. In 1695 articles condemning errors in Quietist 

teaching were drawn up, and signed by Bossuet, Fenelon and 

Madame Guyon. 

In 1698 he was appointed tutor of the young D;ike of 

Burgundy, grandson of Louis XIV, and heir apparent to the 

throne. F6nelon had a profound influence on the young Duke, 

who was very headstrong, self-willed and undisciplined. In 

Tel6maque F6nelon outlined his philosophy of education and his 

conviction that kings and their policies are subject to moral 

law and that the true interests of the state cannot 

conflict with that law (Fenelon, 1982, pp. 9-11). 

46. He may have been familiar with reports in medieval 

lore, based upon apocryphal Scripture, of Saint Andrew and 

Saint Mathias in the country of the Mirmidonians, who were 

cannibals Apdrgv in ̂  Country ^ Hirmidgnj-^n?, 

1989). Saint Mathias drew the lot to go to that country, to 

the north on the Black Sea. 

They would imprison visitors to their city, put out their 
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eyes, feed them on grass for thirty days, and then eat them. 

They put out Saint Mathias' eyes, and he was near to the end 

of thirty days, when he prayed to Christ. His eyesight was 

restored, and Christ appeared to Saint Andrew in Greece and 

told him to go to rescue Mathias. Saint Andrew released the 

prisoners. They then ate the guards, and sought Saint Andrew. 

They dragged him through the streets for three days. Saint 

Mathias prayed, and there was fire from heaven and a 

destroying salt flood. They finally believed. When Andrew 

was going to leave immediately, Christ appeared to him and 

said he should remain a week with the Mirmidonians in order to 

complete their conversion. There are variations of the 

legend. 

47. M. C. Smith in "Ronsard and Queen Elizabeth I" (BHR, 

1967, pp. 93-119), says that Ronsard wrote Elegies. Mascarades 

et Bergerie (1565) to help dispel the prevalent anglophobia. 

Catherine of M^dicis hoped to marry her son Charles to 

Elizabeth to consolidate the relationship of France and 

England after the English were driven out of Normandy in 1564. 

Ronsard was one of the most influential propagandists 

writing in French. Since 1558 much of his poetry was a form 

of commentary about political events, and he wrote polemical 

poems of the first civil was entitled Piscours des miseres de 

ce temps. The English Ambassador defended Ronsard against the 

Cardinal of Lorraine. 



439 

Ronsard says in the preface to Elegies that he is 

performing a service for Catherine of Medicis in writing about 

Elizabeth, and his book was published at Catherine's command. 

(The P16iade held that poetry should appeal to monarchs.) 

Ronsard mentioned Mary Stuart in the book, perhaps 

because she was the niece of the Cardinal of Lorraine 

(Francois II had died in 1562). It is thought his silence 

about Mary Stuart until 1578 was imposed by the Court. 

Ronsard was a polemicist for Catholicism, and there is a 

volume of replies, PamphlgtS Protestants contre Ronsard ri560-

1577). They felt he did more than the Sorbonne to defend th 

priesthood. 

In 1559 by the Act of Supremacy, Elizabeth I had assumed 

governance of the realm, in spiritual and ecclesiastical 

matters, as well as temporal. She divested bishops who 

refused to swear allegiance. Osorios made kno«m the early 

policies in France, and was praised by Montaigne. He wrote in 

Latin, however. Cecil found it slanderous (p. 101). Ronsard 

would have known something of the situation from the English 

Ambassadors, but they would have attenuated reports. 

The English did not wish to receive the Reformed Church. 

John Knox had written First blast Qt thS. trumpet against 

monstruous regiment af women. When Elizabeth acceded to the 

throne, Hotman congratulated Knox for his restraint. Beza 

admitted that the publication contributed to Elizabeth's 
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hostility to the Geneva Reformers. 

The precise doctrinal status was not clear in France for 

some time. The Book of Common Prayer had been translated into 

French and had made a favorable impression on conciliatory 

Catholics in France, including the Cardinal of Lorraine. The 

Anglican Church and the Reformed Church were not the same. 

Elizabeth was identified with the Protestant cause, and 

Mary Stuart with the Catholic cause. Mary's marital 

relationships were a siobject of controversy, since she was 

alleged to have connived in the murder of her second husband. 

The English northern earls. Catholics, rebelled in 1569. 

In France the possibility of intervention in a civil war in 

England was mentioned. English Catholics were using political 

action to defend their religion. 

Buchanan, a teacher of Montaigne at the College of 

Guyenne, wrote a book against Mary Stuart about the 

conjuration regarding Bothwell, which was translated into 

French and printed at La Rochelle. Poems alleged to have been 

written by Mary to Bothwell, which were a part of the Casket 

Letters, were read by Brantdme and Ronsard, and esteemed too 

crude to have been written by her. (Mary Stuart always read 

Ronsard's poetry eagerly.) There were defenses of Mary Stuart 

written in France. In 1572, the device of sparing Elizabeth 

by attributing blame to her privy concillors was still used 

even by English Catholics, and encouraged by Elizabeth. 
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After 1572 French tracts by Protestants denounced Mary's 

claim to England as intolerable on the grounds of her religion 

and her relation to the Guises, not, as formerly, on the 

grounds of her personal character. 

By 1578 the attitude of Roman Catholics toward the 

English Government had become cool. Ronsard changed the 

titles of his new edition of the Elegies. A poem to Mary 

written at the time of Francois II was suppressed because it 

contained a claim to the throne of England. The second book 

of Poemes was dedicated to Mary, and contains a sonnet which 

is an appeal to Elizabeth to release Mary from captivity, and 

notes that in the past wars had been waged to release damsels 

in distress. 

In 1580 Buchanan attacked Mary again in Ds iure reani 

apud Scotos. of which Montaigne possessed a copy, as well as 

the replay by Adam Blackwood, Pro reaibus apologia. which was 

published in French translation as well. 

In 1570 Pope Pius V had pronounced a deposition against 

Elizabeth, and by 1580 the English government actively 

mistrusted Catholics. The project of the marriage with 

Alengon was abandoned. 

There were plots against Elizabeth. In 1581 Parliament 

enacted a measure which provided for a traitor's death for 

anyone who "withdrew the Queen's subjects from their natural 

obedience, or converted them for that intent to the Romish 
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religion" (p. 112). 

The legislation opened the door to persecution of priests 

as such, later ended by Elizabeth. Edmund Campion, a Jesuit, 

actually secured from Pope Gregory XIII a postponement or 

cancellation of the deposition of Elizabeth. He returned to 

England, and stated his purpose was to administer the 

sacraments of the Catholic religion, to preach, and to teach 

people the way of salvation. He said he could not and would 

not become involved in the affairs of the sovereign. He 

published an invitation to the Privy Council to a debate at 

which the Queen would be present. He was betrayed, tortured, 

hanged and guartered on December 1, 1581 (p. 113). 

Jean Bodin had been in England to negotiate the marriage 

between Elizabeth and Alencon. When asked to intervene on 

behalf of Catholics, he said he came to treat matters of 

marriage and not religion. In the Republic of 1586, he stated 

that "the prince must not use force in matters of religion." 

He claims to have stated this to ElizeUaeth in the Campion 

case. Agrippa d'Aubign^ read Campion's Ten Reasons. Five 

weeks after Ceunpion's death, an account of the execution was 

available in Paris, and was vigorously propagated. The 

English ambassador in France vrrote to Walsingham in 1584 that 

"[...] it is generally put into men's heads that they are only 

executed in England for conscience and not for treason." 

Ronsard removed the titles and some references referring 
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to England from the new edition of the E16aies. He removed 

praise of Elizabeth's privy councillors. He retains his 

praise of Elizabeth, and gives a more prominent place to Mary 

Stuart, especially in the 1584 edition. Ronsard compared 

Elizabeth and Mary to the sun; 

On voit ensemble en lumiere pareils 

Dedans une Isle esclairer deux Soleils 

Ou bien on voit deux flames esclairantes 

De mesme feu, mais de sort differantes. 

(XIII, 44) (p. 119). 

48. Pasquier has em account of the harangues made by the 

representatives of the King, in Paris, at the opening of 

Parliament twice a year, on the feast of Saint Martin, and at 

Easter (Pasquier, 1968, I, pp. 138-142). 

It was the custom for the King's officers to remark 

faults of lawyers, procurers or solicitors in the exercise of 

their offices, which occurred between the two sessions. The 

King's lawyer read the ordinances, made a summary of faults, 

and presented his conclusions. The president arose to ask the 

advice of the Counsellors, and after some remonstrance, 

pronounced the sentence eibout the required reform. It was a 

short ceremony until 1557. Then since the King's lawyer 
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valued his opinions more than those of the bar, the President 

arose as though to ask the advice of the Counsellors, but his 

project was only to respond to the King's lawyer. 

In 1557 Baptiste du Mesnil spent half a morning quoting 

some passages from Asconius Pedianus, to show the difference 

there was in ancient Rome between a lawyer and a procurer. 

Guy du Faur du Pibrac became his partner, and gave the 

harangue at Easter. They alternated between the two openings 

of Parliament, which became a custom among their successors. 

Their successors, to whom Christophe de Thou took 

pleasure in responding, and of whom he became the model, 

filled their harangues with samples from different authors. 

It was something unknown to ancient Greek and Roman orators. 

Pasquier complained, but d'Espesse praised the effort and 

recommended eloquence. Pibrac had two of his harangues 

printed, and the friends of Espesse had all his harangues 

printed. 

The most copious was Jacques Mangot, who became Master of 

Requests of the King's household at the same time he was 

General Procurer of the Chambre des Conptes of Paris. Because 

of this he became a member of the King's Council, of the Coiirt 

of Parliament and of the chamber of comptes. He had good 

judgment, and a prodigious memory, knew oratorical procedures, 

Greek, Latin and French authors, and the official journal of 

the rh;^Tiibre des Comptes. of which he had made extracts. He 
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made Affairs of state a habit, from justice and belles 

lettres. He seemed to have all the virtues, but was unable to 

stop talking. It was nothing for him to speak for three hours 

without stopping and without becoming tired. He was the most 

eloquent, but died young. Afterwards, the members of 

Parliament wished to return to the ancient practice. 

49. One wonders why. The daughter of Philip Augustus had 

lived at the Court of Eleanor of Aquitania and Henri II of 

England. It was a very gallant Court, since Eleanor continued 

the Troubadour tradition and chivalric romances were popular. 

Henri II allegedly seduced her, whereupon she was sent back to 

France. Richard was the son of Eleanor and Henry II. 

50. Before the death of Henri II of France, there had 

been a question of the Pope taking up the sword. Pasquier 

said that when the Church of Saint Peter takes the sword, God 

almost immediately allows free reign to schisms and heresies. 

Suspendons nostre jugement jusqu'li ce que nous 

voyons quelle sera la catastrophe de ce beau 

jeu (Pasquier, 1966, p. 22). 

The Pope desisted, and Henri II sought peace. 

51. Though diviniation is considered to look to the 

past, Henri II's death had been predicted. He refused to 

believe the warnings. He had been warned by a letter from 

Italy that misfortune would befall him in combat. That sort 

of warning is related to what is termed judiciary astrology. 
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Montaigne indicates that he does not believe in such 

prognostications. Frangois I had been injured by a flaming 

piece of wood thrown from a window by Montgomery's father 

(Pasquier, 1966, pp. 16-19). Pasquier does not mention that 

Francois I was disguised at the time. 

Blaise de Monluc had seen the death of Henri II in a 

dream three days previously (Michel, p. 160). It had been 

predicted by Nostradamus and Luca Guarico (p. 67). Monluc saw 

the face of Henri II covered with drops of blood, as Christ 

with the Crown of Thorns. Persons were not certain whether 

Henri II was alive or dead. Doctors and surgeons went in and 

out of the room. Monluc cried while he was dreaming. 

In 1567 Monluc had a dream about the whole of France in 

rebellion (p. 82). Montaigne comments about it in "De la 

force de 1' imagination" (I, xxi). The dream was that a 

foreign prince had seized France and had killed the King, his 

brothers and the Queen. Monluc tried to escape, but he was 

caught in a building,and Drought before the new King, small, 

but heavy and with large shoulders. He wore a square velvet 

bonnet. They spoke in Italian. The archers of the guard wore 

yellow, red and black. They took Monluc as a prisoner along 

the streets, and people ran after him, some saying to kill 

him, others threatening with a pistol. Then he left the 

Church where the king had been. He began to run. He threw 

himself from a wall, and awoke. 
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The doctors told him it was his imagination, but Monluc 

says he often found himself fighting with enemies in his 

dreams, and foresaw good fortune and misfortunes, which 

occurred later (p. 168). 

Nostradamus was born of Jewish parents at Saint-Remy of 

Provence in 1503. He was Jewish, but became a Catholic and 

changed his name from Gassonet to Notredame, and latinized it 

to Nostradamus after he obtained a diploma from Montpelier in 

1525. In 1529 he began medieval studies, which included 

astrology, casting horoscopes and making predictions. He 

sought herbal remedies for the plague, and composed home 

remedies and cosmetics. He dealt with Armageddon and the 

Apocalypse. Between 1555 and 1558, he wrote a hundred verses, 

according to centuries, in rhymed quatrains, as riddles or 

anagrams. (Daval, 1993, pp. 42-52). 

52. Condi's demand for a declaration of innocence was 

heard before the full Parliament of Paris. The decision was 

pronounced by the President Baillet, robed in red robes, with 

all the Chambers assembled. The principal actors were 

present: the King of Navarre, the Cardinals Bourbon, 

Lorraine, Guise, Chastillon, the Lords of Montpensier, la 

Roche-sur-Yon, Connestable (Mountmorency), and the Admiral 

(Coligny). Cond6, his mother-in-law, and one of his men were 

declared innocent. He was declared innocent, not pardoned, 

because no one accused him, and he was his own counsel and 
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defense (p. 59). 

Conde complained and blamed Guise. Catherine of Medicis 

urged reconciliation. Guise was willing provided his honor 

was not engaged. It was decided that in the presence of the 

King and of the Lords of his Council, Cond6 would make a 

statement (prescribed to him beforehand), and Guise would 

reply. Cond6 said he found that the one who had been the 

cause of his imprisonment was malicious. Guise said he 

believed the same, and in addition that this word did not at 

all concern him. Whereupon they embraced as though 

reconciled, Cond^ satisfied, and Guise not having lost his 

honor (p. 58). 

53. They voted a subsidy to the King of five sols for 

each barrel of wine which entered into walled cities, the 

usual purpose and conclusion of such assemblies. It was an 

honest request from the King with his three Estates, to obtain 

money from the people. 

The Edict for the taxes was taken to Parliament to be 

registered. Parliament refused it, since subsidies were not 

within its competence. The Generals of justice recognized 

that it was a subsidy, but they said it csune from the three 

Estates, thus they should have recourse to Parlieunent. It 

went back and forth between the courts for seven or eight 

months. Finally it was published by the General judges. 

because of the pressure of those in command. Pasquier found 
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it amusing (Pasquier, 1961, p. 62). 

54. Erasmus held that men are free to conform their will 

to that of Christ (Bietenholz, 1966, p. 83). He and other 

humanists and theologians sought formulas of agreement, which 

would reaffirm fundamental doctrines, and would reestablish 

the liturgy of the first centuries of Christianity, while 

seeking to reform bad morals (La Boetie, 1983, p. 18). He did 

not believe in Confession, since he claimed that Christ had 

not explained it in the Gospels. It should be recalled that 

religious rites of even the pagans were an oral rather than a 

written tradition. Christ instructed his Apostles for forty 

days after his Resurrection, before he ascended into Heaven. 

At that time persons were trained to remember. 

55. Teachings of Saint L2ui£, a critical text by 

David O'Connell [1972], discusses the question of the 

authentic text of the Enseionement. It presents the 

background, and a text. 

56. The subject of prior attempts to change civil law in 

accordance with Roman law, which preceded the principal 

disturbances has been discussed elsewhere. Persons may have 

confused Roman law with Canon law. Saint Louis IX had 

encouraged the use of Roman Law (Delaney, 1983, p. 321). 

57. Monluc was Lieutenant General of Guyenne. He made 

a solemn promise to remain faithful to the Crown, despite the 

fact that he had entered the service of the King of Navarre 
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with the authorization of Henri II. An attack on the Church 

constituted disloyalty to the French crown, since for them the 

Catholic Church and the Monarchy formed an inseparable unity 

(Brown, 1963). 

Monluc was indignant about the contradictions of 

politics. He sympathized with the difficulties of Catherine 

of M6dicis, but felt it absurd to allow the Protestants to 

preach at Court, and to massacre them in Guyenne. Catherine 

refused to believe in the preparations of the Protestants, and 

became affol6e in critical moments. After the death of Henri 

II, Catherine had neglected the provinces and maintained a 

semblance of authority in Paris. Monluc as an intimate of 

Henri II, and friend of Catherine, warned the Queen of the 

seditions, and recommended rigor. At Court the games, 

mascarades and triumphs continued in spite of the civil war. 

In Guyenne some of Monluc's opponents were chiefs or 

companions from the Italian wars. At each moment he had to 

ask himself where his duty lay (Michel, 1971, p. 73 ff.) 

Monluc wished to repress the Protestant subversion, and 

when the peasants of Saint-M^zard rebelled,laid siege to the 

seigneur of the place, pillaged the church and insulted the 

King, whom they felt should learn to earn his keep like other 

people, Monluc thought it so terrible that he had the two 

leaders executed on the spot. He later expressed regrets, but 

felt he had no other choice. He prevented Bordeaux from being 
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taken, as well as Toulouse. In 1562 he had several 

Protestants hanged without trial, in order to inspire terror. 

Monluc saw the cause of the Catholic Church and of the 

Monarchy as one, but worked for the reconciliation of the two 

religions. The partisans of the new religion were principally 

among the magistrates and the financial people. All of 

Guyenne was in rebellion, except Bordeaux. 

He was known for haranguing his troops when their forces 

were insufficient, and he decided to harangue the Parliament, 

the aldermen f jurats). and the clergy separately. He 

recommended union, order and fidelity to the King. He 

preferred fighting to speechmaking, but in three days 

everything changed to peace and good union (p. 76). 

Parliament congratulated Monluc, and requested him to exercise 

the function of King's Lieutenant in Guyenne. He accepted 

with reticence. The inheibitants of Bordeaux were very 

divided. Monluc used his eloquence, rather than massacring 

the partisans of the First President of Parliament, who was 

favoreible to the Protestants. 

Catherine of M^dicis and the King of Navarre, Antoine of 

Bourbon, had charged him with reestciblishing peace in Guyenne, 

together with Burie (The Chatelain of Coucy, a direct or 

collateral descendemt of the youngest daughter of Edward III, 

who married rather late in France. It was a Plantaqenet 

connection in France now in the region of their ancient 
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domains of Aquitaine, brought to England by the marriage of 

Eleanor of Aquitaine with Henry II of England. The claims of 

England were one of the causes of the Hundred Years war. 

Bordeaux had been under English domination for some two 

centuries. Many families from Bordeaux moved to England.) 

Louis IX had put down revolts in southern France in 1242 

and 1243. He had defeated Henry II of England at Taillebourg 

in 1242, gaining sovereignty over Guyenne. He had subjected 

Poitou and Toulouse. After his return from the Holy Land He 

ceded Limoges, Cahors and Perigueux to Henry III of England, 

who in return renounced any claims he had to Normandy, Anjou, 

Maine, Touraine and Poitou (Treaty of Paris (1259). Louis IX 

gained Provence and Languedoc (1258) in return for ceding 

Roussillon and Barcelona to Aragon. 

The Protestants had attempted to bribe Monluc with troops 

and money. He said he was not qualified to sustain 

theological disputes, and invoked tradition. 

Nos p^res 4taient plus gens de bien qu'eux, 

et ne puis croire qu«» le Saint Esprit se soit 

mis pami ces gens, mi s'^l^vent contre leur roi 

ip. 69). 

The situation was very grave. The Protestants in Marmande had 

massacred the Franciscans and burned their monastery. In 

Cahors the Catholics evicted the Protestants. 
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58. Saint John taught Saint Polycarp, who in turn taught 

Saint Irenaeus, who became Primate of Gaul. The two saints 

are Fathers of the Church. At that time dogmas and traditions 

were being written down from Church Councils and synods, and 

the Fathers of the Church, who explained Church Doctrine, were 

also able rhetoricians. 

The first Catechism of the Church, the Didache (The 

Apostolic Fathers. Penguin Books, various editions) is from 52 

A. D. It tells early Christians what they are to avoid, and 

how to distinguish between true and false disciples. 

59. The table of contents of L'Herm6m6neutique de la 

liberty reliaieuse. ed. E. Castelli, 1968, is an indication of 

the many aspects under which the concept of religious liberty 

may be considered. 

60. The Dead Sea Scrolls would seem to be in the nature 

of such copies. 

61. Parliament was a relentless instrument of 

persecution. Memy Protestants moved to Bordeaux since they 

could have the support of the King and Queen of Navarre. 

Between March 1569 and August 1570, twelve thousand persons 

were condemned to death in absentia. There was a massacre two 

yeeurs after the Saint Barth^lemy. 
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