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ABSTRACT 

This paper examines Public Law 93-638, the Indian 

Self-Determination and Education Assistance Act, from its 

origins to the present. Subsequent laws which have had an 

impact on the original statute are viewed through their 

legislative history, legal implications, and effect. 

Contract schools under the legislation are discussed in 

regards to their number, location, and structure. A 

critical look at Indian education is provided along with 

general comments on contracting under PL 93-63 8. 
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INTRODUCTION 

Tribal sovereignty is an important aspect of the 

special status Native Americans occupy within the American 

political arena. Treaty-making dominated the relationship 

between Tribes and the United States Government up to 1871 

when such negotiations were discontinued. However, federal 

domination of Indians through the Bureau of Indian Affairs 

increased during the ensuing period of reservations and 

rancherias. Although some individuals tried to reduce this 

paternalism, these efforts were largely unsuccessful. 

A 1928 study of Indian affairs, the Merriam Report, 

supported a move away from federal paternalism and proposed 

an emphasis on Indian self-determination. New forms of 

education were to be the foundation of federal policy. 

Specific instruction in how to function in non-Indian 

society was considered especially necessary for 

self-determination to be successful. 

The Twentieth Century echoed earlier desires to 

assimilate the indigenous population, and education became 

the cornerstone of the attempt to bring Native Americans 

into the "mainstream" of the American society. Tribal 

lifestyles and cultures were deemed backward by people like 

Richard Henry Pratt, and the conclusion was that native 
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cultures and mores should disappear. This attack on native 

cultures was countered by cross-cultural education during 

the 1930s only to succumb to pressures exerted by world 

events and divergent political views that erupted during 

the 1940s. The 1950s provided the social atmosphere 

through which an all out assault on tribes could occur. 

House Concurrent Resolution 108 outlined the policy 

requiring the government to "terminate" select tribes which 

were deemed capable of surviving independent of federal 

support. 

The emphasis on civil rights in the 1960s helped 

promote improvements in the plight of the nation's 

minorities. Although no new findings were divulged 

regarding the Native American population, the nation's 

sensitivity was raised through publicity generated by 

fishing rights conflicts, poverty statistics and the 

Wounded Knee Incident. Rough Rock Demonstration School on 

the Navajo Reservation in Arizona began a pilot program to 

test the waters of tribally controlled schools. The 

success of this and similar programs led to a 1970 

presidential message to Congress on Indian affairs that 

called for extinguishing the termination ideology and 

channeling Indian affairs more strongly toward 

self-determination. The desire expressed by the president 

was not only self-determination but self-determination 
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without termination. This would prove to be a goal that 

words alone could not accomplish and would have to be 

verified through actions. 

Historical considerations prior to 1970 had identified 

three major needs requiring attention if self-determination 

were to become a reality. These were (1) providing 

legislative authority for contracting by Indian tribes, (2) 

improving Indian education in all schools and (3) devising 

a means of turning over control of the educational systems 

to Indian communities. 

Earlier self-determination legislation included four 

basic acts. In the Trade and Intercourse Acts of 1834, 

tribes were given the option of supervising federal 

employees within their bounds. The "Buy Indian Act of 

1910" was designed to promote Indian enterprises by 

allowing the Secretary of the Interior to purchase Indian 

goods and services; but the Act was also interpreted as 

allowing the Secretary to contract out Bureau of Indian 

Affair's programs and services to the tribes. The Snyder 

Act of 1921 provided authorization for funding special 

Indian programs and included a provision for negotiated 

contracts. Increased Indian involvement and improved 

public education for Indian students in schools were 

primary goals of the Johnson-O'Malley Act of 1934. These 

four legislative actions provided a foundation for the 
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Indian Self-Determination and Education Assistance Act 

(Public Law 93-638), which became law on January 4, 1975 

(88 Stat. 2203). 

Through subsequent legislation, Congress has attempted 

to improve on the original intent of the 1975 act. Changes 

to Public Law 93-638 have occurred through: The Federal 

Grant and Cooperative Agreement Act of 1977 (Public Law 

95-224: 1978), The Education Amendments of 1978 (Public Law 

95-561: 1978), The Congressional Reports Elimination Act of 

1982 (Public Law 97-375: 1982), The Technical Amendments to 

Indian Self-Determination and Education Assistance Acts 

(Public Law 98-250: 1984), The Cherokee Leasing Act (Public 

Law 99-221: 1985), The Indian Education Amendments of 1988 

(Public Law 100-297: 1988), The Indian Education Acts: 

Amendments (Public Law 100-427: 1988) and The Indian 

Self-Determination and Education Assistance Act Amendments 

of 1988 (Public Law 100-472: 1988). This paper will 

address the legislative history, provisions and impact on 

PL 93-638 of each of these acts. An examination of 

educational issues under Title II of the Indian 

Self-Determination and Education Assistance Act, as well as 

an analysis of contracting under Title I of this act, will 

follow. 
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CHAPTER 1 

THE HISTORY OF CONTRACT SCHOOLS AND PUBLIC LAW 93-638 

Self-determination for Indian education began in the 

mid 1960s. Much of the encouragement came from non-Indian 

education specialists, Indian leaders, Congress and various 

federal agencies. Head start programs, tribally operated 

schools, and special interest groups stimulated increased 

effort toward Indian control of educational systems. 

The federal government promoted the establishment of 

special interest groups at the same time Indian leadership 

was utilizing publicity to influence national opinion. The 

BIA set up the National Indian Education Advisory 

Commission to advance Indian participation and direction in 

educational endeavors. President Johnson created the 

National Council on Indian Opportunity (1968) which 

supported Indian self-determination through federal 

sponsorship. Although not all of the newly developed 

organizations were education oriented, there was a common 

theme binding them: "Education was both the source of their 

(Indian) problems and the hope for their solution" (Szas2, 

160) . 

Attempts at increasing Indian involvement in schools 
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serving Indians began in the 1950s. Robert A. Roessel, Jr. 

encouraged community involvement at Round Rock, Arizona on 

the Navajo Reservation. Although the school was not 

tribally operated, "The community accepted the 

responsibility for creating its own education program, 

including adult education" (Szasz, 169). Low Mountain, 

Arizona, also on the Navajo Reservation, was another of 

Roessel's projects, but it did not meet with the successes 

Round Rock experienced due to lack of BIA support for 

gravely needed transportation improvements. 

The Office of Economic Opportunity, part of President 

Johnson's "War on Poverty," was established in 1964 and was 

a new source of funds. The purpose of the 0E0 was to 

directly involve those who received its aid in the 

development and operation of programs. Indians at the same 

time were taking an active interest in community education. 

One of the outcomes was an agreement in 1966 among the BIA, 

the 0E0, and a group of Navajo leaders which led to the 

establishment of Rough Rock Demonstration School. 

Since Rough Rock was the first school of this type, it 

attracted numerous visitors who disrupted normal school 

operations. A study conducted in 1968 by Donald Erickson, 

a University of Chicago professor, found Rough Rock to be 

inferior to Rock Point, a BIA boarding school in the same 

area. He reported that the Rough Rock school board was 
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primarily concerned with improving the economic condition 

of the community and "virtually ignored the academic 

program" (Szasz, 171). 

Erickson's findings were not widely accepted and 

received criticism from the academic community and liberal 

proponents of self-determination. These critics also felt 

that Erickson had ignored the fact that Rough Rock provided 

an economic boost to the community. Parents were 

encouraged to visit the school and participate in a summer 

adult education program. The most striking demonstration 

of the importance of the school to the Navajo was their 

name for it. According to Historian Margaret Szasz, it was 

the only one called "The Navajo School;" other schools were 

designated by terms reflecting concepts foreign to Navajo 

culture, such as: "school of the Federal Government," 

"white children's school," or "long coats" school" (Szasz, 

172) . 

Four years after Rough Rock began operations, the 

Navajo village of Ramah, New Mexico opened its own high 

school. Ramah was to operate on federal funds equal to 

those supplied BIA boarding schools of comparable size. 

The 0E0 supplied an additional $65,000 for renovation of 

existing structures. The school however, lacked 

accreditation and, according to the New Mexico Department 

of Education, violated compulsory attendance laws. It was 
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granted "conditional approval" from the state only after 

Senator Montoya's pledge of assistance. Without this 

endorsement, it would not have survived. 

Though BIA officials cited educational quality as a 

major flaw, Rough Rock and Ramah schools attained the goal 

of community control. These experiences proved Indians 

could operate their own educational institutions. 

President Richard Nixon formalized the expressed desires 

for self-determination in his address of July 8, 1970, to 

Congress. His "Special Message on Indian Affairs" stated: 

"It is long past time that the Indian policies of 
the Federal Government began to recognize and 
build upon the capacities and insights of the 
Indian people. Both as a matter of justice and 
as a matter of enlightened social policy, we must 
begin to act on the basis of what the Indians 
themselves have long been telling us. The time 
has come to break decisively with the past and to 
create the conditions for a new era in which the 
Indian future is determined by Indian acts and 
Indian decisions" (Presidential Message, July 8, 
1970). 

Congressional action to obtain special legislation 

began in 1972 in accordance with a call from the President. 

The Indian Self-Determination Act of 1972, Senate Bill 

3157, was introduced during the Second Session of the 92nd 

Congress. Administrative proposals had previously been 

presented in Senate Bills 1573, 1574 and 2238. These 

initial proposals for contracting were later incorporated 

into Title I of the bill which became PL 93-638. 

Senate Bill 3157, sponsored by Senators Jackson and 
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Allott, proposed to authorize the Secretary of the Interior 

and the Secretary of Health, Education and Welfare to enter 

into contracts with tribal organizations to plan, conduct 

and administer projects under the Bureau of Indian Affairs 

and the Indian Health Services. Prior contracting 

obstacles, such as differing opinions on curriculum 

standards, could be waived to promote tribal control of 

projects in keeping with the desires of the Executive 

Department. The Senate concurred with these sentiments by 

expressing the hope that passage of the bill would provide 

a self-help statute designed to fulfill what Indians had 

long been demanding (Senate Report 92-1001). The bill was 

not passed despite Senate approval on August 2, 1972. 

Senators Abourezk and Jackson, in the 93rd Congress, 

proposed legislation titled the Indian Self-Determination 

and Education Assistance Act. After much debate, 

alteration, and analysis, the new bill, Senate Bill 1017, 

was finally approved by Congress and signed into law by 

President Gerald Ford on January 4, 1975. 

The purpose of the Act was clear: 

"....to provide maximum Indian participation in 
the Government and education of the Indian 
people? to provide for the full participation of 
Indian tribes in programs and services conducted 
by the Federal Government for Indians and to 
encourage the development of human resources of 
the Indian people; to establish a program of 
assistance to upgrade Indian education? to 
support the right of Indian citizens to control 
their own educational activities; and for other 
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purposes" (S Rpt 93-762). 

The three needs previously identified were addressed 

in S 1017: (1) legal authority for contracting by Indian 

tribes, (2) improved Indian education in all schools and 

(3) control of Indian education by the tribes. Title I of 

S 1017, detailing contracting procedures, was strongly 

supported. Title II which dealt specifically with 

education was scrutinized more carefully. Prior to the 

bill's passage, many individuals expressed their views in 

testimony during the Senate hearings. Frank Carlucci, 

Under-Secretary of Health, Education and Welfare, and John 

Kyle, Assistant Secretary of the Department of the 

Interior, called for special appropriations "to train 

Indians before a takeover of programs could occur. 

Previous paternalistic policies had inhibited the 

development of an adequate number of Indian professionals 

who could assume the operation of Federal programs and run 

them successfully (Senate Hearing June 1, 1973; 62-65). 

Education was elevated to a level of major importance 

in S 1017, but it was recognized that education, in and of 

itself, would not be sufficient to solve the massive 

problems facing Indians. Education alone would not bring 

people out of poverty. Jobs, special programs and economic 

stability would have to accompany an improved educational 

system to have any substantial impact. A holistic 
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approach, as previously promoted by others involved in 

Indian affairs, had to become the focal point; the piece 

meal approach, so characteristic of Indian policy, had to 

be abandoned. 

Title II of S 1017 included educational components 

designed to improve existing legislation and insure 

successful contracting of educational projects to the 

tribes. No new approaches were advanced under this 

section, just amendments to existing legislation and a 

consolidation of regulations located in various statutes. 

Part A expanded the Johnson-O'Malley Act. Part B provided 

grants for preparing specialists in Indian education with 

specific emphasis on training Indians. Part C supported 

advances in school construction. Part D established and 

provided for the operation of an Indian Youth Intern 

Program. Part E allowed the Secretary of the Interior to 

provide grants for the study of Indian Education. Part G, 

the final section, established general provisions for 

executing Title II. 

Passage of the Indian Self-Determination and Education 

Assistance Act was a long and arduous process. The intent, 

however, signaled a new direction in Federal-Indian 

relationships channeled through a consolidated effort which 

included extensive Indian input. This feeling was 

expressed by President Gerald Ford in his "Statement on 
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Signing the Indian Self-Determination and Education 

Assistance Act:" 

"My Administration is committed to furthering the 
self-determination of Indian communities without 
terminating the special relationships between the 
Federal Government and the Indian people.... The 
enactment of this legislation marks a milestone 
for Indian people. It will enable this 
Administration to work more closely and 
effectively with the tribes for the betterment of 
all the Indian people by assisting them in 
meeting goals they themselves have set" 
(Presidential Statement, Ford). 
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CHAPTER 2 

PROVISIONS OF PUBLIC LAW 93-638 

Congress supported its action of proposing and passing 

PL 93-638 by reviewing the historical and special legal 

relationship that existed between Indian tribes and the 

Federal Government. The conclusion was that progress of 

Indian people and communities was retarded by the 

domination of the Federal Government. This domination was 

responsible for limiting the development of leaders with 

the crucial skills required to advance self-determination. 

Congress felt that reversing these practices required the 

establishment of an educational process that included the 

development of qualified Indians to fill leadership roles. 

Parental and community control of education was considered 

crucial to these aims. 

Thus, Congress came to accept the obligation to seek 

Indian input in programs and projects designed and 

established to meet their needs and desires. Orderly 

transfer of programs and projects was to be the cornerstone 

of the commitment, so long as it did not change the special 

relationship between Indians and the Federal Government. 

The final version of the Act includes a set of 
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definitions. An Indian is defined as a person who is a 

member of a "tribe," a term that includes any "tribe," 

"community," "band," "village," or organization "recognized 

as eligible for the special programs and services provided 

by the United States to Indians because of their status as 

Indians" (88 Stat. 2203). A "tribal organization" is 

defined so as to include tribal governing bodies and 

organizations established by them, as well as other bodies 

whose members are democratically elected by the adult 

members of a community. The term "state educational 

agency" is defined as the official agency or officer 

responsible for supervising elementary and secondary 

education within a state (88 Stat. 2203) . 

The Act calls for reporting and auditing proceedures 

to be prescribed by the cabinet officer in charge of a 

contracted program. The purpose is to insure adequate 

record keeping and to provide a system which facilitates 

auditing. The Comptroller General and the contracting 

Secretary or their designees are provided open access to 

records for a three year period. Reports and information 

concerning contracts are to be made available to the Indian 

people as per the Secretary's regulations. 

Punishments are established for embezzlement, willful 

misapplication, theft, or fraudulent acquisition of funds, 

assets, or property associated with the provisions of this 
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legislation. Should the violation be less than $100, a 

fine of not more than $1000 or a prison sentence of not 

more than one year or both can be imposed. For crimes 

exceeding $100, the maximum fine can be $10,000 or 

imprisonment for a maximum of two years or both. These 

regulations pertain to anyone involved with a contract, 

grant, subcontract or subgrant covered under the Indian 

Self-Determination and Education Assistance Act or the 

Indian Reorganization Act of 1934 (88 Stat. 2203). 

Fair wages and labor standards apply to anyone 

employed under the provisions of this Act. The Secretary 

of Labor is to oversee the proper application through 

current standards associated with the Davis-Bacon Act. In 

keeping with the original intent of Congress, Indian 

preference is expressly stated to promote Indian employment 

and training. This preference also extends to subcontracts 

and subgrants by giving priority to Indian organizations 

and Indian owned businesses. 

Any funds not obligated or spent by the end of the 

fiscal year can be used in the following fiscal year. 

Unused funds, however, are to be reverted if they have been 

allotted for a specific purpose. 

The requirements for contracting are provided in Title 

I. The Secretary of the Interior and the Secretary of 

Health, Education, and Welfare (later changed to Health and 
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Human Services) are directed to enter into contracts with 

any tribal organization at the request of the governing 

body of the tribe. These contracts allow program control, 

either in part or in its entirety, to transfer to the 

requesting organization. The contracting requests have to 

be handled on a government to government basis; that is, 

the proposed contract has to be channeled through the duly 

recognized tribal government to the appropriate Secretary. 

Subcontracting is provided for to permit an organization 

other than the tribal government to operate the program or 

project. The Secretary of the Interior has the authority 

to waive any laws or regulations which he determines 

inappropriate for the specific contract proposed or 

inconsistent with the intent of the Self-Determination Act 

(88 Stat. 2203). 

Due to various circumstances, some federal programs 

and projects have provided services which fulfill the needs 

of several tribes at one time. Contracting in these 

instances requires all tribes involved to be party to the 

contract. The contract then becomes a joint venture 

administered by more than one tribe or organization. For 

the most part, these contracts are subject to the same 

regulations applicable to a single tribe. 

Grants to Indian organizations, like contracts, can be 

approved by the Secretary of the Interior or the Secretary 
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of Health, Education, and Welfare. {Contracts relate to 

programs and projects already established and funded.) 

Grants are always subject to the availability of funds. 

Under the Secretary of the Interior, grants can be used to 

strengthen and improve tribal governments, to improve a 

tribe's ability to enter into contracts and cover incurred 

expenses during the initial operating years, to acquire 

land to be held in trust, and to program, plan, design, 

monitor, and evaluate federal programs serving tribes. The 

Secretary of Health, Education, and Welfare can provide 

grants to develop, construct, operate, or maintain Indian 

Health Service facilities and to improve a tribe's ability 

to contract. Grants can also be used as matching share 

money for other federal programs which contribute to the 

purposes for which a grant under PL 93-638 can be made. 

Contract or grant requests are to be for one year. 

Should a program be ineffectively evaluated in that period, 

the appropriate Secretary has the option to extend the 

contracting period. Any contract which runs for more than 

one year is subject to the availability of appropriations. 

The amount of money provided for these contracts, however, 

has to be negotiated each year to allow for factors which 

can affect the cost of successful contract operations. 

Increases associated with program operations are the major 

thrust of this provision; for example, unforseen market 
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fluctuations, cost of living increases, inflation and the 

like. 

Both Secretaries are authorized to permit federal 

equipment, facilities and property to be utilized in 

connection with a contract or grant. The federal items 

utilized by the tribes or organizations have to fall under 

the appropriate Secretary"s jurisdiction in order for their 

usage to occur. Each item's use and maintenance is subject 

to agreeable terms and conditions. 

Services and assistance received by the various tribes 

and individual members are not to be altered. Contracts 

and grants have to continue to provide a fair and uniform 

method of administering the program and project which have 

previously been established by federal regulations and 

operations. Each Secretary is required to adopt rules and 

regulations which will support fair and uniform 

administration of the services and assistance. 

Contracting provisions are not so rigid as to force 

recontracting in order to change the terms of a contract. 

The appropriate Secretary can make such changes at the 

request of the contracting tribe or organization. When the 

Secretary sees a need for revising a contract, he has to 

secure the consent of the tribe or tribal organization 

before any alterations can be made. The tribes engaged in 

contracting are permitted to withdraw and retrocede 
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programs to the federal government, which is required to 

take a program back within 120 days unless a later date is 

mutually agreeable. 

A request for retrocession is directed to the area 

office by the tribal government. This request requires the 

support of a tribal resolution. If one organization wishes 

to withdraw from a contract originally established in 

conjunction with others, it can do so. In this situation, 

recontracting can take place with the remaining 

organization or organizations. If such recontracting does 

not occur, the appropriate federal agency will resume 

operation and control of the program or project. 

Individual contracts have to state that the funds 

provided to operate a program or project under a contract 

cannot be less than what the federal government would have 

provided had a federal agency been operating it. In the 

event any savings should occur while the program is 

operated under contract, additional services or benefits 

can be provided through the expenditure of these funds. 

Payments for grants and contracts come from the United 

States Treasury. These payments are to be made in advance 

or through reimbursement. The installments and conditions 

under which the payments can be received are left to the 

discretion of the Secretary as he sees fit to carry out the 

purposes of the contract. The transfer of funds has to be 



26 

organized in such a way as to be performed expediently to 

minimize the time lapse between the distribution and 

receipt of funds. 

Obtaining adequate liability insurance is the 

responsibility of the contracting organization. Insurance 

has to be obtained whether the contract is with the 

Secretary of the Interior or the Secretary of Health, 

Education, and Welfare. Utilizing a tribe's immunity from 

suit cannot be raised as a' defense. Waiving this immunity, 

however, only applies to claims which are within the nature 

and scope of the insurance policy. Immunity from suit, 

beyond the insurance policy bounds, is not altered by this 

provision and is retained by the tribe. 

Contracts can be entered into which include provisions 

for personal services otherwise performed by federal 

employees. These services can include, but are not limited 

to, determining who is eligible for assistance, the extent 

of assistance and the regulations associated with it. The 

terms are a required part of the contract and also have to 

be compatible with the Secretary's rules and regulations. 

A tribal request to enter into a contract does not 

mean the program or project is automatically transferred. 

Contracts can be denied if the Secretary finds: 
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"{1) the service to be rendered to the Indian 
beneficiaries of the particular program or 
function to be contracted will not be 
satisfactory; (2) adequate protection of trust 
resources is not assured, or (3) the proposed 
project or function to be contracted for cannot 
be properly completed or maintained by the 
proposed contract" (88 Stat. 2203). 

The Secretary has other elements to consider when judging a 

contract request which can lead to a denial: 

"The Secretary shall consider whether the tribe 
or tribal organization would be deficient in 
performance under the contract with respect to 
(A) equipment, (B) bookkeeping and accounting 
proceedures, (C) substantive knowledge of the 
program to be contracted for, (D) community 
support for the contract, (E) adequately trained 
personnel, or (F) other necessary components of 
contract performance" (88 Stat. 2203). 

Whenever a contract request is declined, the secretary 

has to follow certain proceedures. First, he has sixty 

days in which to contact the tribe, in writing, stating why 

the request was declined. Second, he is required to assist 

the tribe or tribal organization "to the extent 

practicable" to correct the objections cited for declining 

to contract (88 Stat. 2203) . Third, a hearing is provided 

to allow an appeal from the reasons raised for declining a 

contract. The rules and regulations for the hearing are to 

be promulgated by the Secretary. Thus, the tribe is given 

the opportunity to realign itself within the Secretary's 

guidelines. 

Retrocession can occur at the tribal organization's 

request. Each Secretary also has the right to reassume or 
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assume control of programs and projects under certain 

circumstances. The Secretary can take control when there 

is: 

"(1) violation of the rights or endangerment of 
the health, safety, or welfare of any persons? or 
(2) gross negligence or mismanagement in the 
handling or use of funds provided to the tribal 
organization pursuant to such contract or grant 
agreement" {88 Stat. 2203) . 

Notice has to be provided that a contract will be recinded 

if proper action is not taken by the tribal organization. 

A failure to take corrective action as prescribed by the 

Secretary allows federal control to occur. Immediate 

reassumption can take place when there is an immediate 

threat to safety. A hearing has to follow within ten days. 

Recontracting can occur once the Secretary is satisfied 

that previous violations have been alleviated. Until that 

time, he can decline the contract on the basis of 

unsatisfactory services being rendered to the 

beneficiaries. 

Employees of the Federal Government who are employed 

by tribal organizations can retain civil service benefits 

if the tribal organization concurs and the employment was 

on or before December 31, 1985. The benefits include 

workmen's compensation, Civil Service retirement, health 

insurance, and life insurance. The tribal organization has 

to agree since certain expenses are assumed on their part. 

Deductions are to be made by the tribal organization and 
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forwarded to the appropriate agency (88 Stat. 2203). 

After each contract or grant year, the Indian 

organization is required to provide a report to the 

appropriate Secretary. Included in the report is to be an 

accounting of the amounts and purposes for which funds are 

used, information on the conduct of the program or service 

involved, and any other information required by the 

Secretary. 

Section 110 states that nothing in PL 93-638 

authorizes or requires, "the termination of any existing 

trust responsibility of the United States with respect to 

the Indian people" (88 Stat. 2203). This provision is 

designed to dispel any thoughts that self-determination is 

a disguise for termination. 

Termination had been the direction America's Indian 

policy took in the 1950s and became a legitimate concern of 

Indian leaders in hearings concerning the bill which became 

PL 93-638. In order to implement the Act, the Secretaries 

are given the power to make any rules and regulations 

deemed necessary and proper for carrying out its 

provisions. Proposed rules and regulations were presented 

to the Committee on Interior and Insular Affairs of the 

Senate and House of Representatives within seven months 

after consulting with national and regional organizations. 

One month later the rules and regulations were published in 
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the Federal Register in order to receive input from 

interested parties. Within ten months, the rules and 

regulations were finalized so the law could be implemented. 

Any subsequent changes follow the same process with a sixty 

day period established to receive the comments of 

interested parties. 

Title II 

Title II is known as the Indian Education Assistance 

Act. Self-determination policies are established on the 

premise that education is the most important component. A 

large number of Indian students had been educated through 

the public school system, and the original intent of the 

Johnson-O'Malley Act was to strengthen and improve the 

education Indian students were receiving in this fashion. 

Title II amended the Johnson-O'Malley Act. 

Contracting under JOM had a special requirement added 

to it before funding could be received. An educational 

plan has to be forwarded to the Secretary of the Interior 

for his approval. Included in the plan are to be realistic 

objectives designed to target the special needs of Indian 

students. The Secretary can decline a JOM contract on the 

basis of objectives which cannot be met. Money can promote 

educational improvements, but motives greater than money 

alone have to be involved. 

Indian committees are to be established for schools 
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educating Indian children when the school board does not 

have a majority of Indians on the board. The committee is 

to be elected by parents of enrolled students. Legislation 

provides the committee with the power to have an impact on 

educational programs affecting Indian students. The 

committee is given the power to participate fully in 

program development. They can approve programs, disapprove 

programs, or perform any other duties established by the 

Secretary of the Interior through subsequent regulations. 

Use of Indian Advisory Boards or local Indian Committees as 

a replacement for the newly established Indian Committee is 

allowed. The accepted replacement then assumes the same 

responsibilities and powers as the new committee. Should a 

committee be restrained from performing its duties the 

Secretary is empowered to revoke the contract. Indian 

parents are thus accorded a greater voice in the education 

of their children. 

Numerous complaints by tribal officials, education 

experts, and others involved in Indian affairs about the 

implementation and use of Johnson-O'Malley funds prompted 

Congress to include a provision calling for a comprehensive 

study to develop a program designed to meet the specific 

educational needs of Indian children in public schools. An 

equitable distribution of funds to meet the special needs, 

supplemental needs, and general operating expences is to be 
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proposed along with a cost estimate. Recommendations for 

legislation to implement the findings are to accompany the 

report to assist Congress in making needed corrections. 

Pursuit of higher education is also involved in Title 

II, Part A. The Secretary is to develop a specific program 

under which Indian Controlled Community Colleges can be 

established and funded. This program, along with the JOM 

findings and recommendations, was to be completed and 

received by the Committee on Interior and Insular Affairs 

of the Senate and House of Representatives by October 1, 

1985. 

School construction under Impact Aid (additional funds 

available to districts with limited tax bases due to 

non-taxable federal lands within district boundaries) was 

the next area covered under the Indian Education Assistance 

Act. Contracting with state education agencies or school 

districts is authorized to assist in the aquisition of land 

for construction or renovation of facilities, including 

equipment on, adjacent to, or near Indian reservations or 

for educating Indians. The funding for these purposes is 

to be divided between eligible facilities prioritized under 

Impact Aid and private schools that have come under tribal 

control- The amounts are provided at 75 percent for 

facilities eligible for Impact Aid and 25 percent for 

tribally operated private schools. 
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Provisions of the contract are required to include 

regulations that will provide educational facilities equal 

to that of facilities used by non-Indians. All facilities 

have to meet established state and local building codes. 

Before a contract can be entered into, the Secretary is 

required to consult with the affected tribe or tribes. 

After operating a contract for three years, Congress 

is to receive a report within ninety days which includes: 

1. an analysis of and impact of construction 
costs, 
2. a description of the working relationship 

between the Department of the Interior and the 
Department of Health, Education, and Welfare, 
3. a projection by the Secretary of the Interior 

for the future construction costs affecting 
public schools on or near reservations serving 
Indian students, 
4. a description of the working relationship 

between the Department of the Interior and the 
state education agency concerning construction, 
renovation, or acquisition of school facilities 
and 
5. the recommendations regarding the transfer of 

responsibilities for administering Impact Aid 
from the Department of the Interior and the 
Department of Health, Education, and Welfare1' (88 
Stat. 2203) . 

The Indian Self-Determination and Education Assistance 

Act is a move toward meeting the desires expressed by many 

people over the years. Although it is not as extensive and 

powerful as some wish, the Act does provide a new direction 

for Indian affairs. As will be seen, this initial piece of 

legislation underwent various changes attempting to promote 

greater Indian control. 
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CHAPTER 3 

SUBSEQUENT LEGISLATION 

Public Law 95-224 

The first subsequent piece of legislation which had a 

bearing on the Indian Self-Determination and Education 

Assistance Act was House Bill 7691, the "Federal Grant and 

Cooperative Agreement Act of 1977." Impetus for the 

legislation came from the Office of Management and Budget, 

and the bill was introduced into the 95th Congress by 

Representatives Brooks, Steed, and Horton. (Similar 

proposals had failed in two previous Congresses.) 

The reason for the proposed legislation was concern 

over the consequences of the fact that approximately one 

third of the federal budget was being channeled to 

non-federal organizations through procurement contracts and 

grants. The Commission on Government Procurement 

established thirteen study groups to look at various 

aspects of the procurement proceedures to acertain ways of 

eliminating waste and overcoming ineffectiveness. 

Following the report of the study groups, a task force was 

appointed to assist in the development of effective 

legislation. 
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Although The Self-Determination Act was not expressly 

mentioned in the new legislation, PL 95-224 (92 Stat. 3) 

had a great impact on the Self-Determination Act. 

Contracts, grants, and cooperative agreements are the 

methods used by the Federal Government to distribute funds 

to non-federal recipients. Public Law 95-2 24 sought to 

provide guidelines for use throughout the government in 

selecting which of these instruments might be most 

appropriate to reduce administrative requirements and make 

the system more efficient. 

In accordance with the legislation, contracts are to 

be utilized primarily when the purpose is to acquire 

property or services for the direct benefit or use of the 

Federal Government. Other instances in which contracts can 

be entered into are much less specific. An executive 

agency, for example, can enter into a contract anytime the 

agency deems contracting an appropriate means of addressing 

a particular situation (92 Stat 3). 

Grants are to be used to transfer anything of value, 

to provide support for any public service, and to start a 

service which is authorized by legal doctrine with no 

substantial federal involvement (92 Stat 4). Substantial 

federal involvement associated with meeting the same ends 

as grants call for a cooperative agreement to be utilized. 

The only difference between the two is the extent of 
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federal involvement. 

The director of the Office of Management and Budget 

was to cooperate with the executive agencies in undertaking 

a study to be passed on to Congress. The goal of the study 

was to develop a better means of implementing federal 

assistance programs. A determination was to be made about 

the feasibility of developing a comprehensive guidance 

system to carry out the various agreements. The findings 

were to be reported to the House of Representative's 

Committee on Government Operations and the Senate's 

Committee on Governmental Affairs. 

Any guidelines which should arise that need to be 

added to insure a consistent and effecient use of 

contracts, grants, and cooperative agreements can be issued 

by the Director of the Office of Management and Budget. 

The director also has the authority to allow individual 

transactions or programs of an executive agency to be 

exempt from the provisions of this Act. 

No mention of the Indian Self-Determination and 

Education Assistance Act occurred in the congressional 

debates or within the law itself, but the provisions of 

this legislation, as applied to PL 93-638, became very 

controversial. Grants, however, were not adopted for 

Indian education facilities until 1988 when PL 100-297 was 

passed. 
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Public Law 95-561 

During the 95th Congress, the Subcommittee on 

Elementary, Secondary and Vocational Education in 

conjunction with the Advisory Study Group on Indian 

Education of the Senate Committee on Education and Labor 

developed legislation designed to extend expiring 

elementary and secondary education programs. Beyond this 

aspect, the needs of low income children were addressed. 

An Indian advisory group was established at the 

beginning of the 95th Congress to do extensive research and 

propose legislation for Indian education. The group held 

eighteen days of hearings, went on six field trips, visited 

104 schools, and conducted five months of intensive on site 

visits. The council discovered four items which were 

labeled as needing immediate attention. These were: 

1. a lack of Indian involvement in both public 
and BIA school programs, 
2. a need for increased appropriations to fund 

basic education programs for Indian children, 
3. a lack of adequate funding to meet the 

special educational and cultural needs of Indian 
children which should be funded through the 
Indian Education Act of 1972 and 
4. a lack of congressional direction for a 

coordinated educational system within the BIA 
(House Report 95-1137; 112). 

The BIA was investigated by congressional committees 

involved in preparing this legislation. Based on this 

investigation, some key BIA officials were charged with 

delinquency in promoting and seeking input from Indian 
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tribes, organizations, and parents. The committee 

supported these charges, which contradicted the intent of 

PL 93-638, with specific examples: 

1. an absence of standards for educational 
programs and boarding schools, 
2. non-educators placed in control of daily 

educational programs, 
3. no central system to synthesize BIA 

educational data, 
4. BIA employees did not establish standardized 

policies and procedures for accountability, 
5. in light of the need for school construction, 

little information could be found in the BIA, 
6. a personnel system was intact which supported 

delays and vacancies in educational personnel 
recruitment and 
7. funds were not provided on a need basis 

{House Report 95-1137; 113). 

From the Advisory Council and committee findings, Indian 

education was addressed in various titles of S 858 which 

became law on April 28, 1978 (92 Stat. 2143). 

Financial assistance is provided to meet the special 

educational needs of low income children, and Indians are 

specifically mentioned. The Commissioner of Indian Affairs 

is to determine how to best meet the needs of Indian 

students who attend schools outside of their state 

boundaries or on reservations. Funds to achieve these ends 

can only be received when an Indian Parents Advisory Board 

has been established by the school which is to receive 

federal funds. 

Beyond administrative provisions, various curriculum 

issues are enumerated. Improving basic skills in math, 
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reading, writing and oral communication are provided for 

under Title II. Innovative projects designed to meet the 

special needs of the under-privileged are funded through 

Title III. Funding for bi-lingual education can be 

appropriated under Title VII. 

Previous funding inequalities are to be rectified 

through Title XI. The Indian Self-Determination and 

Education Assistance Act did not specify the methods to be 

used in supplying funds to contracted schools. Funding 

differences occurred without established reasons or 

criteria, resulting in schools of equal enrollment 

receiving unequal operating funds. 

The Indian School Equalization Formula utilizes a 

weighted student unit measurement to more equitably 

distribute federal Indian education money. Adjustments are 

provided for special programs, residency variances, Alaskan 

schools, and small schools. The total weighted student 

unit is then multiplied by a base unit value resulting in 

the estimated funds a school will receive (See Appendix A). 

Small schools are classified as those with enrollments 

of fewer than one hundred students. These schools utilize 

a special computation to figure add-on weights. Three 

factors are taken into account. Different computations are 

used depending on the school's situation. One is for 

instructional programs in day and boarding schools. A 
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second deals with residential programs in boarding schools. 

A third provides weights for residential dormitory programs 

serving public schools. These weights help the isolated 

rural schools meet educational needs. 

Bureau of Indian Affairs schools and contract schools 

utilize the above calculations to estimate their budgets. 

These funds are not the only ones available. Other 

programs supplement the Bureau funds which are designed 

only to meet the minimum requirements for accreditation. 

Money appropriated through Title IV of the Indian Education 

Act of 1972 can be obtained for developing 

bi-lingual/bi-cultural programs. Johnson-0~Malley funds 

can help defray additional costs. Impact Aid is yet 

another option available. These other sources are more 

specific in scope and often require special programs. The 

law allows their use to help provide an effective 

educational system. 

Public Law 95-561 also provides money to train school 

board members. Each school board receives a flat sum each 

year, beginning with $5,000 in 1980. Alaskan school boards 

and off-reservation boarding schools also receive an 

additional 25 percent for the same purpose. These funds 

can only be used to contract training services, pay 

membership fees in school board associations and purchase 

materials, reimburse subsistence and travel expenses tied 
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to training, or cooperative training. Special note is made 

to insure the continuation of technical assistance and 

training services provided by the Director of Education so 

as to allow the best possible school operation. 

Because of the many problems associated with 

transporting Indian children to and from schools, money has 

been allotted through PL 95-561 for this purpose. A 

funding formula has been established for students requiring 

daily transportation and a separate formula for boarding 

school and dormitory students. The director has the 

responsibility of altering the transportation costs yearly 

as these costs fluctuate. 

The Secretary of the Interior established the funding 

method mentioned above for educational programs carried out 

under the BIA which would provide a minimum annual amount 

necessary to support each Bureau and contract school. A 

school is to be informed, before the end of the current 

school year, of the approximate monetary amount allotted 

for the next year. It is stipulated that funds allocated 

through grants under the Self-Determination Act can not be 

used for technical assistance and educational training by 

the Bureau unless it is part of the agreement between the 

Interior Department and the tribe. 

Contract schools are allowed to develop an educational 

system which reflects the goals and objectives of the tribe 
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or community. The direction the school takes is 

established independent of the BIA, so long as it falls 

within the Bureau's basic guidelines. 

For a period of time, the guidelines were general and, 

some felt, detrimental to sound educational philosophy. 

Until the passage of PL 95-561, school accreditation was 

not a legal requirement; consequently, many Indian schools 

were not accredited. Title II of the Act addressed this 

issue by requiring all schools which receive federal funds 

to meet accreditation standards. The BIA is allowed to 

establish its own standards for states with substantial 

Indian populations. Tribes are to be involved during the 

development of these standards in keeping with the intent 

of Self-Determination. 

These academic standards promulgated by the BIA are 

deemed the minimum requirements to meet accreditation 

standards. Modifications can be provided by the Secretary 

of the Interior. School boards or tribal governments have 

the option to alter or waive parts of those standards 

whenever they are viewed as detrimental to the needs of 

Indian students. The new standards have to meet 

Secretarial approval and are judged on an individual basis 

as they affect the school. 

Promoting the minimum standards established by the 

department responsible for Indian affairs requires the 



43 

Secretary of the Interior to submit a plan to Congress 

regarding the methods and proceedures which will be 

employed to bring all schools into compliance. This 

legislation authorizes Congress to appropriate a sufficient 

amount of funds for academic programs which will allow 

schools to meet the established academic standards. 

Acceptable standards are those established by the Secretary 

of the Interior, the state, or the local governing body, 

once approved by the Interior Department. 

Public Law 95-561 had two major impacts on the Indian 

Self-Determination and Education Assistance Act. First the 

funding formula promoted equity in allotting money for 

schools. This elaborate method of establishing school 

budgets also helped promote equal educational 

opportunities. Not only academic expenses, but a more 

holistic look was provided which took into account numerous 

indirect expenses. 

Second, excellence in education was targeted by 

establishing minimum standards for Indian schools. Not 

only were the academic standards closely related to 

non-Indian standards, but cultural differences and special 

educational needs could be addressed at the discretion of 

the tribal government or local school board. The purpose 

was to conform to the requirement calling for school 

accreditation as a prerequisite for receiving federal 
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funds. Accreditation also assumed student performance 

would be enhanced and excellence in education promoted. 

Public Law 97-375 

The Office of Management and Budget's effort to trim 

federal costs was the impetus for its request for 

legislation designed to effect certain mandated reporting 

requirements. As stated in the purpose for HR 6005 and its 

Senate counterpart, S 2258, the goal would be to 

"eliminate, consolidate, simplify or reduce some 77 

recurring congressionally mandated reporting requirements" 

(House Report 97-804; 1). 

The "Congressional Reports Elimination Act of 1982," 

PL 97-375 (96 Stat. 1819), was signed by President Reagan 

on December 21, 1982. Section 208 of the Indian 

Self-Determination and Education Assistance Act was 

slightly modified. The original PL 93-638 provision called 

for an annual report to Congress on tribally operated 

schools which previously had been private schools. 

Information regarding the funds provided to these schools 

along with recommendations for future use of these funds 

are now to be included in the BIA budget proposal for 

education. 

No significant contractual or operational changes 

resulted from the passage of PL 97-375. The report 
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concerning previously private schools was the only 

alteration. Tribes are virtually unaffected; while, the 

BIA administration is only slightly affected. 

Public Law 98-250 

The passage of PL 95-224 concerning the formal 

arrangements for transfering funds from federal to 

non-federal entities led to differences of opinion among 

officials. Conflicting reports emanated from the 

Solicitor's Office of the Department of the Interior and 

the General Counsel's Office of the Department of Health 

and Human Services. The Solicitor's Office felt the 

Federal Grant and Cooperative Agreement Act of 1977 

required tribes to use grants instead of contracts. An 

opposite opinion was voiced by the General Counsel's Office 

which supported contracts over grants. 

Technical Amendments to the Indian Self-Determination 

and Education Assistance Act were signed by President 

Reagan on April 3, 1984 (98 Stat. 118). A new Section 9 

was added to PL 93-638 which exempted Self-Determination 

from the requirements of the Federal Grant and Cooperative 

Agreement Act of 1977. Contracts, however, are not the 

sole means available to tribal organizations for assuming 

control of federal programs. Whenever the appropriate 

Secretary and the tribal organization concur, a grant or 
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cooperative agreement can be utilized. 

Public Law 99-221 

The original intent of this bill was to specify the 

length of time the Oklahoma Cherokees would be allowed to 

lease land held in trust for them by the Federal 

Government. While the bill was in committee, an amendment 

was proposed to extend the provision found in PL 93-638, 

Section 5. A new termination date of December 31, 1988 was 

provided for federal employees working for tribes to decide 

which, if any, of their employee benefits they wished to 

retain. The Cherokee Leasing Act, with the amendment, 

became law on December 26, 1985 (99 Stat. 1735). 

Public Law 100-29 7 

Senate Bill 373 was introduced into the 100th Congress 

as a step toward improving the quality of elementary and 

secondary education. The goal was to consolidate the 

Federal Government's efforts regarding elementary and 

secondary education on a national level into one global 

authorization. Part of this massive bill, which became law 

on April 28, 1988, proposed changes to Indian education. 

Title V, Indian Education, of PL 100-297 (102 Stat. 

130), which became law on April 28, 1988, includes two 

sections which have a bearing on tribally controlled 



47 

schools. Part A is cited as the Indian Education 

Amendments of 1988. Part B is called the Tribally 

Contolled Schools Act of 1988. Many parts of each are 

restatements of previous legislation with a few 

modifications. 

The Indian Education Amendments of 1988 provide 

criteria for the Secretary to consider when judging a 

contract application for educational services. They 

provide that close proximity to public education is not a 

sufficient reason to deny a tribal request to operate a 

contract school. Beyond these stipulations, the Secretary 

is to consider whether proper facilities for a contract 

school are or can be made available, geographic factors, 

demographic factors, needs of those served, comparable 

program availability, and the past successes of the target 

population. 

Denial of a contract is to follow the guidelines 

established by PL 93-638. A written statement specifying 

the reasons for the denial has to be received by the tribal 

organization within 180 days of the application's 

submission. The Secretary is to provide assistance to 

overcome these deficiencies. A hearing regarding the 

expressed objections is provided along with an opportunity 

to appeal the Secretary's decision. 

Commencing in 1990, the funding formula for approved 
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contracts will change. New weights will be used for 

eligible Indian students in grades seven and eight, and 

gifted and talented students enrolled full time. Small 

schools will be those with enrollments of fifty or less. 

Whenever a school board deems it necessary to utilize 

residential services for less than nine months, the 

Secretary is to take this fact into account when 

considering funding for a school (102 Stat. 130) (See 

Appendix B). 

Included in PL 100-297 is a stipulation requiring 

grants to be awarded to only one tribe or tribal 

organization. These grants, like other federal 

appropriations, are prohibited from being used for 

religious worship or sectarian institutions. 

Grants, unlike contracts, allow funds to be received 

in two phases. The first payment, amounting to half of the 

grant, is to be received no later than October 1. The 

remaining portion is to be received by January 1. To allow 

the opportunity for schools to take advantage of this 

option, the tribal organization can elect to move from a 

contract to a grant so funding can be received in a manner 

more conducive to school operations. 

Three main items, found in previous statutes, have 

been altered by PL 100-297. The funding formula has been 

expanded to better meet the needs of junior high students, 
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the gifted and talented students, the fiscal problems of 

the small schools, and school board approved residential 

services less than nine months in duration. A more 

elaborate method of establishing grant funds has been 

mandated to provide greater equity in fund distribution. 

The final change encourages tribes to use grants in lieu of 

contracts through a better funding time frame and a broader 

definition of eligible institutions. 

Public Law 100-427 

Representatives Kildee and Jeffords, with assistance 

from the BIA and the Department of Education, developed and 

introduced HR 5174 during the summer of 1988. The desire 

was to modify existing legislation to allow smoother 

operations to occur in BIA education programs. A larger 

package was to be considered in the spring of 1989, but the 

lack of advanced funding for BIA programs caused an urgency 

for this legislation to be enacted before the 1988-1989 

school year started. The "Indian Education Acts: 

Amendments" moved rapidly through Congress and became PL 

100-427 on September 9, 1988 (102 Stat. 1603). 

Other changes were included which went beyond 

technical amendments. Provisions of this Act clarified 

various aspects of previous statutes. Should disputes 

arise concerning grants, regulations covering contract 
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disputes would be applied. A maximum of one percent could 

be held by the BIA to cover unforeseen and emergency-

expenses. Money reserved for school board expenses is 

reduced from two percent to one percent. Contract 

institutions have the option to change their agreements to 

grants without affecting the facilities and equipment 

available through federal agencies. 

Public Law 100-472 

Senate bill 1703 was introduced in 1987 by a group of 

eighteen Senators. Representatives Udall and Richardson 

introduced a similar measure in the House of 

Representatives. The purpose was to re-examine the Indian 

Self-Determination and Education Assistance Act and remove 

any obstacles which existed that might inhibit tribal 

applications to contract or re-contract for services. 

Hearings were held in Tampa, Florida in April of 1987 

to solicit input from tribal leaders and experts in the 

field. Numerous problems were cited along with 

recommendations for correcting them. The complaints 

expressed most often dealt with recovering indirect costs, 

reducing excessive paperwork and reporting requirements, 

extending the contract time for proven contractors, and 

extending the Federal Tort Claims Act to include Indian 

tribes. Maintaining the Federal Government's trust 
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responsibility was also a strong sentiment expressed by 

nearly all who testified. 

Testimony concerning problems associated with PL 

93-638 repeated much of what had been expressed in previous 

hearings. In addition, there were complaints of 

legislative interference in regard to the original intent 

of the Self-Determination Act. Transferring funds was said 

to be complicated by federal budget pressures, particularly 

the competition which arose for funds. The process 

utilized to analyze contract and grant applications was 

seen as creating undue delays in the transfer of programs. 

Excessive requirements and burdens were uncovered. 

Accounting requirements were more stringent than for other 

federal programs. Tribal funds had to be utilized, at 

times, to pay for unrecovered indirect costs (expenses not 

directly associated with meeting contract objectives). 

Indirect cost increases were justified by showing 

administrative salaries had increased by 81.5%, tribal 

council costs increased 86.2%, costs for auditing jumped 

230.5%, and data processing costs rose 225.5% (Senate 

Report 100-274; 2630) . Services provided under contracted 

programs were to receive funds equal to those provided by 

the Federal Government if the Federal Government had been 

operating it. Although funds were the same, the indirect 

costs differences often created situations where funds for 
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direct costs (expenses that lead to the direct achievement 

of contract objectives) had to be applied to indirect 

costs. The result was a reduction in services provided 

under the tribally operated program as compared to the same 

program operated by the Federal Government. 

Although the number of complaints was sufficient to 

suggest that the goals of the Act were not being met, 

numerous contracts had been authorized over a ten year 

period. During that decade, 1421 contracts had been 

approved and program control shifted to a tribe or tribal 

organization. The intent of PL 93-638 was not disputed, 

only the implementation. 

After their introduction in the first session, both 

bills were reconsidered in the second session. The Senate 

bill was approved on May 27, 1988 but was replaced by an 

amended HR 1223. Following amendments by the House of 

Representatives and the Senate, the bill was passed and 

signed into law on October 5, 1988 by President Ronald 

Reagan (102 Stat. 2285). 

Many parts of PL 93-638 were changed with the passage 

of PL 100-472. Along with the changes, new regulations 

were adopted. With input from tribal representatives and 

experts, both were designed to promote increased tribal 

control of federal programs and to reduce bureaucratic 

obstacles associated with the contracting process. 
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The commitment statement pledging United States 

support for the concept and ideas of Self-Determination was 

slightly altered. No longer is the commitment to just the 

Indian people but expanded to target individual tribes as 

well. The change is minor but more strongly promotes 

government to government relations. Developing a stable 

tribal government with the ability to operate programs and 

promote economic development is acknowledged as the strong 

foundation needed for successful self-determination to 

occur. 

Seven new definitions were added. Construction 

programs are defined in broad terms which allow nearly 

anything needed for proper administation of a program to be 

designed, built, repaired, improved, expanded, or planned 

through tribal effort. A contract funding base is to be 

the minimum level from which contract costs will be 

established. Direct costs are those used to meet specific 

aspects of the contract, unlike indirect costs which could 

not be tied directly to a contract objective. Mature 

contracts became a new part of PL 93-638. These are 

successfully completed contracts of at least three years. 

The term "self-determination contract" clarified a previous 

problem by stating "no contract entered into pursuant to 

this Act shall be construed to be a procurement contract" 

(102 Stat. 2285). However, this provision does not apply 
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to construction programs. 

New reporting and auditing items were mandated. 

Regarding mature contracts, a quarterly financial statement 

showing how federal funds are used is a part of the 

required accounting process. A brief report covering the 

contracted program is also a requirement of the contractor. 

Tribes that still have programs operated by the Secretary 

of the Interior or Secretary of Health and Human Services 

are to receive reports from the respective Secretary 

regarding operating needs of the program for the past year. 

Contract requests, including consolidating mature 

contracts, mandate the involvement of the tribal government 

through the requirement of a tribal resolution. Beginning 

in 1990, contracted programs are to come under the Federal 

Tort Claims Act when applicable and utilize Indian owned 

businesses whenever possible. Also in 1990, the 

appropriate Secretary is to provide liability insurance or 

its equivalent. 

The Secretary continues to provide technical 

assistance to tribal organizations on a non-reimbursable 

basis. Tribes can also receive technical assistance 

through securing a grant to hire a provider other than the 

Federal Government. 

Personnel provisions centered on federal employees 

utilized under 638 contracts. The December 31, 1988 
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deadline for retaining federal benefits has been recinded 

leaving no specified time limit. Replacing an assigned 

employee for the duration of the initial employee's time or 

a mutually acceptable period is allowed. Should an Indian 

be appointed to federal service and successfully complete 

three years of service, the employment would convert to a 

career appointment. 

A time frame for new and mature contracts is clearly 

provided in this Act. New contracts are to last a period 

of one to three years unless the Secretary and the tribe 

agree that a longer period is advisable. Mature contracts 

can be entered into for indefinite periods. All contracts 

are subject to the availability of funds provided by 

Congress. 

Retrocession can still occur. A one year period from 

the time of the tribe's request for federal reassumption of 

the program is established as the date for federal control 

to resume. This date is set unless the tribe and the 

appropriate Secretary mutually agree to another date. 

Indirect costs were the dominant problems continually 

brought up by experts and tribal leaders. A new section 

addressing these problems is provided in PL 100-472. The 

Secretary is to provide full funding for these expenses. 

These functions go beyond the things directly needed for 

meeting contract objectives. The funds are to cover things 
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the tribes must do to meet federal requirements. 

Regulations covering the reduction of program funds 

for direct and indirect costs are stipulated also. A 

Secretary can reduce funds because of: 

1. a reduction in appropriations, 
2. a directive on an appropriations bill or 

continuing resolution, 
3. a tribal request, 
4. a change in the amount needed to fulfill the 

contract or 
5. completion of a contract (102 Stat. 2285). -

Funds cannot be reduced by the Secretary to pay for federal 

functions, to pay federal employees no longer needed 

because of the 638 contract, or to transfer the funds from 

one tribal organization to another. Increased funds can be 

provided at the request of the tribe, subject to their 

availability, as long as the increase is necessary to carry 

out the contract provisions (102 Stat. 2285). 

A new part, "contract appeals," was added. The United 

States District Courts are given original jurisdiction in 

any civil action or claim against the Secretary of the 

Interior or the Secretary of Health and Human Services. 

Two laws previously passed will now apply to PL 93-638 

also. The Equal Access to Justice Act, PL 96-481 (94 Stat. 

2325), covers "administrative appeals by tribal 

organizations regarding Self-Determination contracts" (102 

Stat. 2285). The Contract Disputes Act, PL 95-563 (92 

Stat. 2383), will also apply to legal problems in 
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contracting under PL 93-638. 

A Title III was added to the Self-Determination Act 
* » 

which covers an experimental program. The program will 

last for five years and involve twenty tribes each 

representing a different geographic region. The purpose is 

to strengthen tribal governments to better enable these 

entities to enter into contracts. 
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CHAPTER 4 

CONTRACTING UNDER TITLE I OF PUBLIC LAW 93-638 

Public Law 93-638 followed House Concurrent Resolution 

108, more commonly known as Termination, in setting a 

direction of federal Indian policy. Tribal leaders did not 

welcome Self-Determination with open arms but with a wary 

eye. Was this new direction to be termination in disguise? 

Some are still not so sure that the goal of the Federal 

Government is to allow greater tribal sovereignty. This 

feeling has been expressed by tribal leaders who refer to 

Self-Determination as "self-extermination." 

Congressional intent and administrative practices have 

not always been in harmony. Though termination, as a 

national policy, was abandoned in the 1950"s, other 

approaches have the capability to achieve these same ends. 

Earl Old Person, Chairman of the Blackfeet Tribe, told of 

one such instance of "administrative termination:" 

"We faced threats, time and again, that specific 
programs would be cut or phased out. We never 
had the assurance that we could rely on federal 
funding....The government offered to give the 
Blackfeet boarding school back to the tribal 
council, if we wanted to take it over. We 
agreed, if they would guarantee funding of the 
school. They only promised to help us a year at 
a time, which was not a guarantee. Contracting 
was used as a way of getting rid of that boarding 
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school...It finally ended up in the public school 
system before it was phased out. Today, the 
government has it back. It is no wonder that my 
people are very skeptical about so-called self-
determination" {Philp; 253). 

The agency in charge of administering Self-

Determination policies continues to be viewed by tribal 

officials and experts with skepticism. This agency, the 

BIA, has been in charge of Indian affairs for over 150 

years and has developed an elaborate bureaucratic 

structure. Public Law 93-638 is an instrument which 

threatens drastically to restrict the power and duties of 

this full blown bureaucracy and place them in the hands of 

the beneficiaries. Progress has been slowed and stymied at 

times without violating the legal boundaries. Should this 

occur in the private sector, conflict of interest charges 

would abound. These same charges have been voiced by 

numerous people against the BIA but to no avail. The irony 

of this criticism is that the Bureau employs more Native 

Americans than any other organization, public or private, 

with Indian personnel occupying the highest levels. 

Max Weber's theories on bureaucracy support these 

ideas. He noted that bureaucracy, once established, works 

to perpetuate itself and grow {Giddens, 18). Dismanteling 

a bureaucratic structure is very difficult. Thus, the BIA 

is no different from any other bureaucratic structure. It 

is merely fighting for its own survival. 
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With contracting becoming more prevalent, necessity is 

forcing the BIA to transform itself into a transfer type 

agency. Its responsibilities involve preparing, approving, 

monitering, and supporting the contracting process while no 

longer directly administering the programs. Program 

transfer also requires a transfer of funds. 

The federal funds being transferred fall under two 

classifications, direct and indirect. Direct costs are to 

be equal in amount to appropriations supplied if the 

federal government operates the program. They have, 

generally, been sufficient to reach the intended goals when 

applied as expected. 

Indirect costs, however, have been under constant 

debate since Self-Determination took hold and have even 

impacted direct costs at times. Tribes are required to 

incur costs for federal audit requirements, liability 

insurance, increased administrative proceedures, and 

systems improvements. These costs are paid from the funds 

provided by the BIA. The problem has been many of these 

costs were additional for tribes but not incurred by the 

federal agencies. 

Funds to cover indirect costs were to be provided in 

full by the Federal Government but this has yet to occur. 

Appropriations for direct costs, at times, have had to be 

channeled into different pots to cover unrecovered or 
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under-recovered indirect costs resulting in programs not 

equal in quality to those under federal control. 

Tribal funds which come from trust resources may also 

be used to help pay indirect costs of PL 93-638 contracts. 

The failure of the BIA to request appropriate amounts to 

cover indirect costs places a drain on those resources 

needed to promote much needed economic and community 

development. If this withdrawal continues, tribes may be 

forced to take a hard look at contracting. Returning the 

programs to the Federal Government violates the intent of 

contracting, but the alternative could mean an enormous 

reduction of tribal resources. Public Law 100-472 attacked 

the indirect cost problem; however, only time will tell if 

a solution will be realized. 

The above issues apply to all contracts. Adequate 

funding, proper management, and federal support are 

necessary for successful contracting to occur. In keeping 

with the intent of PL 93-638, education is the foundation 

on which Self-Determination is to be built. Unlike the 

problems that blanket nearly every contract, providing the 

quality education necessary to make contracting successful 

may require massive reforms in the American educational 

system above and beyond finding remedies for the above. 
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CHAPTER 5 

FEDERAL EDUCATIONAL FACILITIES 

Annually, the Office of Indian Education Programs 

prepares a directory of educational facilities provided for 

Indian tribes through the Bureau of Indian Affairs. The 

1989 directory lists 182 such facilities, 104 of which the 

Bureau both operates and finances. 

The basic responsibility for all these facilities 

rests with the twelve area (regional) offices of the BIA 

with assistance from twenty-one local Bureau offices 

(agencies). At the regional level, the program is headed 

by an Area Education Program Administrator. Each agency 

also has an employee known as the Superintendent of 

Education who has responsibility for facilities within his 

jurisdiction. 

Charts one and two show the location of all 

educational facilities directly operated by the Bureau of 

Indian Affairs or operated cooperatively with state 

education departments. 
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CHART 1 1 

BUREAU OF INDIAN AFFAIRS FACILITIES 

Area Office D B 0 P 

Aberdeen 10 1 2 1 
Albuquerque 11 0 0 1 
Anadarko 0 0 1 0 
Billings 0 0 0 1 
Eastern 7 1 0 0 
Juneau 0 0 0 0 
Minneapolis 0 0 0 0 
Muskogee 0 0 0 0 
Navaj o 12 34 0 5 
Phoenix 12 2 2 0 
Portland 0 0 1 0 
Sacramento 0 0 0 0 

Totals 52 38 6 8 

1 Charts included in this chapter incorporate the following 
symbols to designate school type: 

D - day school, 
B - on-reservation boarding school, 
O - off-reservation boarding school, 
P - peripheral dormitory, 

GD - grant day school, 
GB - grant boarding school, 
GP - grant peripheral dormitory, 
CD - contract peripheral dormitory, 
CO - contract off-reservation boarding school, 

CoD - cooperative boarding school, 
CoB - cooperative boarding school. 
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CHART 2 

COOPERATIVE FACILITIES 

Area Office CoD CoB 

Aberdeen 4 1 
Albuquerque 0 0 
Anadarko 0 0 
Billings 0 0 
Eastern 0 0 
Juneau 0 0 
Minneapolis 0 0 
Muskogee 0 0 
Navajo 0 1 
Phoenix 0 0 
Portland 0 0 
Sacramento 0 0 

Totals 4 2 

Agreements (grants and contracts) have been negotiated 

by tribes with the BIA under PL 93-638 in ten of the twelve 

areas. Only in the Juneau and the Sacramento jurisdictions 

are there no grant or contract facilities. The Area 

Offices with the greatest number of PL 93-638 agreements 

are Aberdeen with eighteen, Navajo with fifteen, Portland 

with nine, and Minneapolis with eight (Chart 3). 

The facilities listed in the directory include 

peripheral dormitories, day schools, on-reservation 

boarding schools, and off-reservation boarding schools 

operated under grants, contracts or BIA supervision. In 

the grants area, day schools out-number boarding schools by 

more than three to one and are seventeen times more 

prevalent than peripheral dormitories. Grants for each 
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facility number seventeen, five, and one respectively 

(Chart 3). 

Contracts are more prevalent than grants. The number 

of contract day schools is more than seven times greater 

than peripheral dormitories and more than six times greater 

than contract boarding schools. Contract day schools make 

up thirty-eight of forty-nine such arrangements. 

Peripheral dormitories and on-reservation boarding schools 

number five each. One off-reservation boarding school is 

contracted by a tribal organization in the Muskogee Area 

{Chart 3). 

CHART 3 

GRANTS AND CONTRACTS BY AREA OFFICES 

Area Office GD GB GP CD CB CP CO 

Aberdeen 5 0 0 10 3 0 0 
Albuquerque 0 1 0 0 1 0 0 
Anadarko 0 0 0 1 0 0 0 
Billings 1 0 0 2 0 0 0 
Eastern 0 0 0 5 0 0 0 
Juneau 0 . 0 0 0 0 0 0 
Minneapolis 5 0 0 3 0 0 0 
Muskogee 0 0 1 0 0 2 1 
Navajo 1 3 0 7 1 3 0 
Phoenix 0 0 0 6 0 0 0 
Portland 5 1 0 4 0 0 0 
Sacramento 0 0 0 0 0 0 0 

Totals 17 5 1 38 5 5 1 
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Regarding grade level, most of the tribally operated 

facilities involve schools and dormitories covering grades 

K-12. The second most common facility includes grades K-8. 

Third is either a junior high/high school combination or 

high school only. The K-12 grade levels are most prevalent 

with twenty-five; K-8 is next with twenty-one; followed by 

the junior high/high school combination with fifteen. 

Although both grants and contracts can be utilized 

under PL 93-638, contracts outnumber grants by more than 

two to one. The 198 9 directory lists forty-nine contract 

and twenty-three grant facilities. Two area offices 

utilize grants more than contracts. The Minneapolis Office 

has five grants compared to three contracts. In the 

Portland Area Office, grants out-number contracts six to 

four (Chart 4). 
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CHART 4 

GRANTS AND CONTRACTS BY GRADE LEVELS 

AREA OFFICE K-4 K--6 i C
O

 

K-12 7-•12 9-12 

Aberdeen Contract -C 1 1 5 4 1 1 
Grant-G 0 0 2 3 0 0 

Albuquerque C 0 0 0 1 0 0 
G 0 0 0 0 1 0 

Anadarko C 0 0 0 1 0 0 
G 0 0 0 0 0 0 

Billings C 0 0 0 2 0 0 
G 0 0 0 0 0 1 

Eastern C 0 1 3 1 0 0 
G 0 0 0 0 0 0 

Juneau C 0 0 0 0 0 0 
G 0 0 0 0 0 0 

Minneapolis C 0 1 1 1 0 0 
G 0 0 0 4 1 0 

Muskogee C 0 0 0 2 0 1 
G 0 0 0 1 0 0 

Navaj o C 3 1 2 1 1 3 
G 0 0 0 3 0 1 

Phoenix C 1 1 3 0 0 1 
G 0 0 0 0 0 0 

Portland C 0 0 1 1 1 1 
G 1 0 4 0 1 0 

Sacramento C 0 0 0 0 0 0 
G 0 0 0 0 0 0 

Totals C 5 5 15 14 3 7 
G 1 0 6 11 3 2 

All Total 6 5 21 25 6 9 

Looking at the commonly accepted Indian cultural 

areas, the Great Plains, the Southwest, and the Eastern 

areas combine for nearly two thirds of the 638 contracts 

and grants. The numbers are twenty-three, twenty-one, and 

fourteen respectively. These three areas utilize contracts 

more than twice as often as grants. The Great Basin is the 

only area to use contracts exclusively. The Northwest 

Coast uses the two methods equally, while the Plateau Area 
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uses grants more. The Arctic and California Areas have no 

facilities under tribal control {Chart 5). 

CHART 5 

GRANTS AND CONTRACTS BY CULTURE AREAS 

Culture Area Grants Contracts 

Arctic ' 0 0 
California 0 0 
East 4 10 
Great Basin 0 3 
Great Plains 7 16 
Northwest Coast 3 3 
Plateau 4 1 
Southwest 5 16 

Totals 23 49 

Tribally operated educational facilities have 

increased by an average of three per year since the first 

contract in 1966. In the twenty-five years of such 

agreements, two periods show the most rapid increases: 

1975-1978 and 1979-1982. More than half of the tribally 

operated facilities were contracted within the seven years 

following the passage of the Self-Determination and 

Education Assistance Act (Chart/Graph 6). 
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CHART/GRAPH 6 

GRANT AND CONTRACT FACILITIES FROM 1965 TO 1990 

SCHOOL YEAR NUMBER OF SCHOOLS CHANGE 

1965-66 O — 

1966-67 1 + 1 
1967-68 2 + 1 
1968-69 2 0 
1969-70 2 0 
1970-71 4 + 2 
1971-72 6 + 2 
1972-73 12 + 6 
1973-74 13 + 1 
1974-75 15 + 2 
1975-76 20 + 5 
1976-77 27 + 7 
1977-78 35 + 8 
1978-79 38 + 3 
1979-80 45 + 7 
1980-81 53 + 8 
1981-82 59 + 6 
1982-83 61 + 2 
1983-84 61 0 
1984-85 63 + 2 
1985-86 64 +1 
1986-87 69 + 5 
1987-88 70 + 1 
1988-89 71 + 1 
1989-90 78 + 7 

2 This figure does not reflect the change of Wyoming Indian 
School to a public school. 

3 This figure does not reflect the change of St. Labre 
Indian School to a mission school. 
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Of all the schools originally operated by tribes under 

contracts and grants, only two are no longer administered 

in this fashion. Wyoming Indian High School was operated 

by the BIA for the tribes of the Wind River Reservation 

until 1972 when the tribes contracted to control it. 

Greater funding could be obtained if the school became a 

public school, and, in 1984, the tribes chose to follow 

that course. St. Labre Indian School {Montana) had been a 

mission school operated by the Jesuits prior to it being 

contracted in 1979 by the Northern Cheyenne Tribe. In 

1985, the tribe returned control to the Jesuits; it is once 

again a mission school. (The operation of educational 

facilities by tribes might be viewed as a success 

considering the fact that only two schools have abandoned 

tribal operation.) 

All the above facilities relate to elementary and 

secondary education but increasing numbers of Indian 

students are also seeking higher education. Tribal 

organizations now control 21 community colleges in nine 

states. The greatest numbers are found in North Dakota, 

South Dakota, and Montana. The Montana tribes operate 

seven community colleges, while the Northern Plains tribes 

operate four in North Dakota and four in South Dakota 

(Chart 7). 



CHART 7 

TRIBALLY CONTROLLED COMMUNITY COLLEGES 

State Colleges 

Arizona 1 
California 1 
Minnesota 1 
Montana 7 
Nebraska 1 
North Dakota 4 
South Dakota 4 
Washington 1 
Wisconsin 1 

Total 21 
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CONCLUSIONS 

Although legislation was enacted which provided an 

opportunity for tribal control of educational facilities, 

the number of institutions which have seen administrative 

changes has not been as great as anticipated. Tribal 

organizations have only taken over seventy-eight of 182 

such facilities (42.9%). The number of schools and 

dormitories operated by Indians varies from area to area 

with about half of them located in the Great Plains 

(Aberdeen) and Southwest (Navajo) regions. Among the 

reasons that might be offered for the delay in entering 

education agreements are the following: 

1. Some tribes fear the federal government might 
resume a termination policy placing tribes in a 
position of full responsibility for education 
facilities. 
2. .Some tribal governments do not consider 

themselves adequately prepared to undertake the 
operation of schools and dormitories. 
3. Some of the education employees of the Bureau 

of Indian Affairs fear the loss of their jobs if 
school operations are contracted by tribal 
organizations. 

The Klamath and Menominee tribes were terminated in 

the 1950s. This sent a message throughout Indian Country 

that the special relationship between the federal 

government and tribes was not permanent. The passage of 

the Self-Determination Act did not dispel these fears. If 
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termination returns, would this mean that successful tribal 

operation of programs will be sufficient evidence to end 

the federal trust responsibility for selected tribes? 

Regarding this scrutiny, Stanley B. Thomas, Assistant 

Secretary for Human Development, Department of Health, 

Education and Welfare said: 

"As we strengthen the Indian's sense of autonomy, 
we must be sure not to threaten his sense of 
community and tribal life. that means making it 
clear to Indians that they can become independent 
without losing their unique relationship with the 
Federal Government and that self-determination 
and the assumption of control of....programs and 
services by Indian tribes represents a 
reinforcement rather than a termination of this 
unique relationship" (Senate Hearing 93-54; 57). 

Maintaining the trust responsibility is the link that binds 

the federal government to the tribes. Even though the 

Secretaries of the Interior and Health and Human Services 

cannot enter into contracts which violate this commitment, 

Congress can abolish the pledge by exerting its plenary 

power. 

The Self-Determination Act was written to encourage 

tribal success. A tribe may enter contracts when it feels 

its government is able to fulfill the mandated 

requirements. BIA and tribal officials at the Tohono 

O'Odham Reservation told the author in 1989 that this tribe 

did not consider itself ready to enter into contracts with 

the Bureau of Indian Affairs. However, these informants 

also stated that they expect to see the number of tribally 
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operated programs increase in the next decade. 

Increased contracting by tribes will result in a 

reduced need for BIA employees. A vast majority of those 

no longer employed will be Indians. Threatening the 

livelihood of these people will generate a desire to try to 

preserve what they have already established. This threat 

could result in the development of a bureaucratic structure 

which exerts its influence to secure new positions for its 

displaced employees thus prolonging its own existence 

(Senate Hearing 100-250; 4 7). This additional 

responsibility may even cause the bureaucracy to grow. 

Legislative manipulation can also be used to sustain 

an established bureaucracy. Edward Red Owl, Planning 

Director, Sisseton-Wahpeton Sioux Tribe, exposed one such 

instance: 

"Our tribe was the subject of the 18-month delay 
(in negotiating a contract), and the reason for 
it was that the area office wanted to place one 
of their reduction-in-force employees in our 
contract program. Therefore, they were asking us 
to revise our contract to fit his personnel 
qualifications. They were also asking us to set 
a salary level at what they thought to be 
appropriate. And the council did not want to do 
that; they wanted to advertise and they felt that 
among the tribal membership there were people who 
could perform the task" (Senate Hearing 100-250; 
27) . 

Termination fears may subside in time, probably after 

those who experienced it have passed on. Improving tribal 

governments so a more adequately prepared body exists 
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should result in an increase of applications for contracts 

and grants. Acceptance on the part of the BIA that its 

role and number of employees are dependent upon the number 

of programs under tribal control may produce an agency more 

receptive to contracting. Eliminating these and other 

obstacles to tribal take-over of federal programs will help 

achieve goals established by the Self-Determination and 

Education Assistance Act. 
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APPENDIX A 

PUBLIC LAW 95-561 FUNDING FORMULA 

The Indian School Equalization Formula was mandated by 

PL 95-561. The base unit value is multiplied by the total 

number of student units for a school to estimate the funds 

that institution will receive for the upcoming fiscal year. 

Student units are dependent on grade levels, 

geographic location, and special student needs. Students 
j 

in kindergarten through eighth grade receive a 1.00 weight 

while high school students receive a 1.30 weight. To 

compensate for the additional expenses associated with 

educating exceptional children, weights are supplied which 

range from .20 for intense bi-lingual needs to 3.00 for the 

deaf, blind, and severly handicapped. Schools with 

boarding programs add rates from .50 to 1.40 depending on 

grade level and special concerns. Alaskan schools, because 

of higher cost factors, add .25 per student to their 

student units. 
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The base unit value is an average monetary figure 

available for educating each student. This value is 

calculated by dividing the total available funds by the 

total weighted student units (92 Stat. 2143). 

Student Units x Base Unit = Estimated Funds 
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APPENDIX B 

PUBLIC LAW 100-297 FUNDING FORMULA 

Beginning in 1990, weighted figures for students in 

grades seven and eight will increase from 1.00 to 1.20. 

Gifted and talented students will receive a 2.00 weight. 

These new weights will be used in the formula for figuring 

the funds for the direct costs of a grant. The funding 

level will be calculated by using a formula called the 

administrative cost percentage rate. This formula was 

legislated through PL 100-297. It is computed by adding 

eleven percent of the tribal direct cost base (TDCB) to 

half of the standard direct cost base (SDCB); this sum is 

then divided by the fugure obtained when the tribal direct 

cost base to the standard direct cost base ($600,000) are 

added. The result is rounded to the nearest hundreth (102 

Stat. 130). 

(TDCB x 11%) + (SDCB x 50%) 
TDCB + SDCB 
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