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ABSTRACT 

I argue that one has a right when another has a 

normative constraint with respect to one. The fact that 

claims and immunities are the only Hohfeldian elements which 

constrain another combined with the fact that rights 

necessarily constrain others gives us reason to think that 

to have a right is to have either a claim OR an immunity. 

Hohfeldian elements can be defined in terms of fundamental 

normative concepts such as obligation and impossibility. 

This analysis provides a plausible account of liberty and 

power rights. The analysis also resolves the puzzles 

surrounding mandatory or obligation rights and rights which 

do not benefit the rightholder. To have a normative 

constraint with respect to another is to have an obligation 

or impossibility grounded in a feature of the rightholder. 

The analysis of rights provides good, but not conclusive, 

reason to think that there are moral rights. Further, the 

analysis reveals that the specificity view of rights 

conflict is true. 



, .. 

CHAPTER 1 

INTRODUCTION 

Statements of rights are ubiquitous. one constantly 

hears things like: "Black people in South Africa have a 

right to live where they choose," "My landlord has a right 

to $125 from me at the first of the month," or "Students 

have a right to be graded fairly." One could add quite 

7 

literally millions of other such sentences. But when one 

presses for clarity it becomes apparent that it is very 

difficult to say precisely what it is to have a right. This 

is the question I attempt to answer in this work. In this 

introductory chapter I distinguish various senses of the 

word "right," provide a road map for the rest of the work 

and make a few brief comments about conceptual analysis. 

I 

Unfortunately for moral philosophers, the English word 

"right" has at least ten different meanings. "Right" can be 

a verb, adverb, adjective or noun. On occasion the 

different meanings of "right" can cause confusion so it will 

help us to distinguish the usage of "right" in "I have a 

right to live here" from all others. 

As a verb, "right" can be used to indicate that someone 

has made amends for or rectified an evil. Superman is 

·--------------------------~---------···-----·-···--~··-···-··---·--···· 
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famous for righting wrongs. The verb is also used to refer 

to the act of returning objects to an upright position. One 

can right a vase which has been overturned. As an adverb, 

"right" can be used to indicate that someone has discussed 

something clearly. When they are doing their job well, 

philosophers go right to the heart of the matter. It is 

also used to indicate movement in a straight line. 

Fullbacks try to go right though the defensive line. Yet 

another adverbial use of "right" is to indicate that some 

action is being done correctly. Expensive suits usually fit 

right. But the uses of "right" as a verb or adverb do not 

usually cause confusion in discussions of rights. 

The adjective "right" has a wide variety of meanings. 

Sometimes it indicates that something is appropriate or 

best. It is said that dawn is the right time to attack the 

enemy. Or it can be used to refer to something that is 

functioning properly. Most people are in their right minds. 

"Right" can also be used to indicate that someone has made a 

true statement. After looking it up, one might say: "You 

are right, Pascal was born in 1623." 

There are two adjectival uses of "right" which might 

cause us problems because they are used to make moral 

statements different from the one being analyzed in this 

work. Sometimes the adjective "right" indicates that an 

action is merely morally permissible. For example, if one 
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has reason to think that there is a cat under the car, one 

might ask someone to check. Such a person might report: 

"It is all right to move the car, the cat is not there after 

all." Here one is using "right" to indicate merely that it 

is morally permissible to move the car. Typically when one 

is using "right" to indicate merely that an act is morally 

permissible, one prefaces "right" with "all." This is true 

in the sentence about the cat. 1 

At other times the adjective "right" is used to refer 

to actions which are not wrong. Some philosophers think 

that an act is right if and only if it maximizes utility. 

Others think that right actions are those which are morally 

permitted, morally obligatory or morally supererogatory. In 

these cases, "right'' is an adjective which indicates that an 

action is not wrong. These two adjectival uses can be 

confusing. Any act which is all right is right. In other 

words, any act that is permitted is not wrong. But is not 

true that every act that is right is all right. In other 

words, it is not always true that an act that is not wrong 

is merely permitted. A right act may be supererogatory or 

obligatory. Not all acts that are not wrong are merely 

permitted. If an act is supererogatory or obligatory, the 

act is not merely permitted. Supererogatory and obligatory 

111All right" is also used to indicate that someone or 
something is undamaged. One might say: "The car was 
totaled but she is all right." 



acts are permitted but they are also something more than 

permitted. A morally obligatory act is not merely all 

right, is not merely permitted. 

As a noun, "right" is often used to indicate a 

direction. One can be told to make a right at the corner. 

It is also used to indicate a political viewpoint. Jerry 

Falwell is a member of the new right. But these uses are 

10 

almost never con~1sed with what I focus on in this work. I 

defend an analysis of the concept which the noun "right" 

refers to in the sentences: "Black people in South Africa 

have a right to live where they choose," "My landlord has a 

right to $125 from me at the first of the month" and 

"Students have a right to be graded fairly." 

II 

To be specific, the analysis to be defended in this 

work is that: 

A person, P1, has a right with respect to any 
other person, P2, that P2 to do an act, A, if and 
only if 
(1) P1 has a claim with respect to P2 that P2 do A 

or 
(2) P1 has an immunity with respect to P2 to P2 1 s 

doing A. 

Ignoring some subtleties, we can say that a person has a 

right when she has a claim or an immunity. The terms 

"claim" and "immunity" are drawn from the traditional 

vocabulary of rights analysis-- the vocabulary set forth by 

·----~-·-----·-·--·· ..... _ ...... ·-- ----····-··_ .. _____ , .. __ _ 
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Wesley Newcomb Hohfeld. Hohfeld was a professor of law who 

formulated an analysis of rights. This analysis has been 

the starting point for most subsequent commentators. In 

Chapter Two, I present the Hohfeldian analysis and in doing 

so define the terms "claim" and "immunity." 

As I just said, most previous rights analyses use 

Hohfeld's vocabulary. But most moral discussion is not done 

in Hohfeldian terms. One does not hear the Hohfeldian 

vocabulary outside of technical articles on rights. Moral 

discussion is carried on in terms of more fundamental 

normative concepts-- concepts such as permission and 

obligation. An obvious question is: What is the 

relationship between the Hohfeldian terms and the more 

fundamental normative concepts? In Chapter Two I attempt to 

answer this question by defining the Hohfeldian elements in 

terms of these more fundamental moral concepts. This will 

allow us to see the place of rights within the sphere of 

morality in general. Chapter Two does not cover much new 

ground or make many new arguments. It merely defines the 

terms to be used in the rest of the work. I clarify and 

extend the work of thinkers such as Hohfeld, H.L.A. Hart, 

Carl Wellman and L.W. Sumner. But the vocabulary introduced 

in Chapter Two, with its clarifications and extensions, is 

crucial to the defense of my analysis of rights. 
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Chapters Three and Four are the heart of the work. 

Here I defend the analysis presented above. In Chapter 

Three I defend the view that there are rights corresponding 

to each of the Hohfeldian elements. Chapter Four focuses on 

the extremely difficult question of what it is to have a 

right with respect to someone. Very roughly, I argue that 

one has a right with respect to another when the other 

person has an obligation which is grounded by a feature of 

the rightholder. Here I also consider and reject the choice 

and interest theories of rights. 

One judges a theory by the light it sheds on 

philosophical problems. Therefore, in Chapters Five and Six 

I consider two philosophical problems raised by the concept 

of rights and show that my theory resolves these problems. 

Chapter Five considers the question of whether the notion of 

moral rights is conceptually coherent. I argue that it is. 

In Chapter Six I turn to the problem of rights conflict. 

Here I argue that the specificity view, rejected by 

previous thinkers, is true. Chapter Seven concludes the 

work with some comments on the limits of conceptual 

analysis. 
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III 

I have already referred to conceptual analysis several 

times. A word or two needs to be said about what conceptual 

analysis is. By "conceptual analysis" I mean the task, most 

typically done by philosophers, of determining what it is 

for a thing to have some property or other. When one 

attempts to discover what it is to be just or merciful, when 

one wonders what it is to reduce one entity to another, when 

one seeks to determine what it is to have a belief, one is 

doing conceptual analysis. The opposite of conceptual 

analysis is substantive analysis. Substantive analysis is 

the task of answering questions which go beyond determining 

what it is to have some property. When one attempts to 

discover if capitalism is just, when one wonders if 

chemistry can be reduced to physics, when one seeks to 

determine if cats have beliefs, one is doing substantive 

analysis. 

Obviously, the answers one gives to conceptual 

questions influence one's answers to substantive questions. 

For example, if one determines that the concept of belief is 

such that only humans can have beliefs, then cats, gods and 

martians do not have beliefs. Perhaps less obviously, 

answers to substantive questions influence one's answers to 

conceptual questions. If one is convinced that cats do have 

beliefs, then one will conclude that any conceptual analysis 

-----------------------~-~------·--·-·-·· ··--·- .... ···-··--···-···-··--········ 
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of beliefs which does not allow for cats to have beliefs is 

flawed. 

This work restricts itself to the conceptual question: 

"What is it to have a right?" I avoid substantive questions 

such as: "What rights exist?" and "Who or what has rights?" 

The goal of this work to clarify our concept of rights. I 

find such clarification intrinsically interesting. 

Moreover, we will see that this sort of clarification has 

substantive implications. 

Conceptual analysis raises general methodological 

questions which I cannot answer but want to note. Ever 

since Plato, conceptual analysis has puzzled philosophers. 

In the Meno, Socrates considers the view that a person can 

never discover anything. 

He would not seek what he knows, for since he 
knows it there is no need of the inquiry, nor what 
he does not know, for in that case he does not 
even know what he is to look for. 2 

This is often called "the paradox of analysis." Consider 

the problem as it relates to our discussion. If we know 

what it is to have a right, then there is no need for this 

work. On the other hand, if we do not know what it is to 

have a right, then we do not know what we are looking for 

and will therefore never find it. I can do nothing more 

than set this problem aside. I only note that we seem 

2Plato 1966: 107. 
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capable of doing conceptual analysis. Philosophers have 

been doing it since Plato. It seems we know good conceptual 

analysis when we see it, but are unable to say what it is we 

see. 

Some have other objections to conceptual analysis. 

Conceptual analysis is the process of giving a true and 

accurate description of a concept. In this work I attempt 

to give a true and accurate description of the concept 

designated in English by the noun "right." But some have 

held that conceptual analysis has implausible ontological 

implications or that all conceptual analyses have proven to 

be failures and therefore we ought not do conceptual 

analysis. I think that such views are false. But I cannot 

argue the point here. I can only invite readers who are 

convinced that one of the above mentioned problems with 

conceptual analysis is fatal to take this work as an attempt 

to find the central meaning of the noun "right" in English. 

This task is much less interesting than providing a 

conceptual analysis of rights. But those who reject 

conceptual analysis must regard much of philosophy as an 

attempt to do this sort of task. 
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CHAPTER 2 

HOHFELDIAN ELEMENTS AND RULE SYSTEMS 

In this work I will defend the view that a pE~rson has a 

right when she has a claim or an immunity. But before 

defending the view, I must explain the terms used in it. So 

in this chapter I will present the terminology used in the 

remainder of this work. While it will be based on normal 

English and philosophic usage, I must emphasize that I am 

creating a set of terms for my own use. My definitions will 

not completely match with the normal understanding of these 

terms. I begin, in Section I, by presenting a slightly 

revised version of the traditional vocabulary of rights 

analysis-- that of Wesley Newcomb Hohfeld. In Section II, I 

develop an understanding of certain fundamental normative 

concepts-- concepts such as permission and obligation. In 

Section III, I argue that the Hohfeldian vocabulary can be 

defined in terms of these fundamental normative concepts. 

Besides explaining terminology essential to the rest of this 

work, this chapter reveals a deeper structure behind 

Hohfeldian analysis which is intrinsically interesting. The 

principal conclusion of this chapter is that Hohfeldian 

terminology can be defined in terms of the deontic and 

alethic implications of rule systems. This conclusion will 

-----------------------~--·----·-···--··•""-"'"' ·-.. --.. -· .. -·-··-·--· .. ··•·· .. 



allow us to see the relationship between rights and 

fundamental normative concepts. 

I 
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Wesley Newcomb Hohfeld was a legal scholar who 

published the seminal Fundamental Legal Conceptions in 1919. 

His project was to clarify the law in general and the 

concept of rights in particular. He held that all legal 

relations could be reduced to eight "fundamental elements. 111 

Most commentators agree that his project was not completely 

successful. 2 But it is also generally agreed that Hohfeld 

pointed out several important distinctions and suggested a 

vocabulary crucial to the understanding of rights. In this 

section I will not concern myself with a detailed discussion 

of Hohfeld's actual writings. Rather, I present Hohfeldian 

analysis as it has evolved in the contemporary literature. 

There are eight Hohfeldian elements: claims, duties, 

liberties, no-claims, powers, liabilities, immunities and 

disabilities. Let us follow the traditional practice of 

using the legal system to illustrate the meaning of these 

terms. We will also follow tradition by defining the 

Hohfeldian terms ostensively. In typical legal systems, a 

landlord has a claim against the tenant for a certain amount 

1Hohfeld 1919. 

2see for example, Sumner 1987: 18 and Wellman 1985: 17. 

-------------------------~-·-···----~---····- ...... ---·· .. -··--······· .. ···--···-··· 
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of money and the tenant has a duty to the landlord t.o pay 

him that sum of money. In typical legal systems, the owner 

of a car has a claim against all others that they not use 

the car and all others have a duty to the owner not to use 

the car. 

Claims and duties, like all Hohfeldian elements, have 

three parts. All Hohfeldian elements relate two (and only 

two) persons and all have a content. Take the statement 

that Pl has a claim against P2 to enter a certain property. 

The two agents are Pl and P2. Pl is the subiect of the 

claim and P2 is the object of the claim. The content of 

this statement is "to enter a certain property." The 

content of a Hohfeldian statement is the a~tion with respect 

to which an agent has the claim, duty, liberty, etc. For 

our purposes, the content of Hohfeldian statements is less 

important than the fact that all Hohfeldian statements 

relate two and only two individuals. On the Hohfeldian 

model, one never has a claim or duty (or liberty, no-claim, 

etc) simpliciter. Claims, duties, etc. are always with 

respect to one other person. Every Hohfeldian element has 

an object. Let us call this the relational character of 

Hohfeldian terms. 

In English, the preposition used to indicate the object 

of a Hohfeldian element is different for different elements. 

So above I have spoken of duties to others and claims 
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against others. One naturally speaks of liberties against 

others, no-claims Qll others, etc. With some Hohfeldian 

elements there is no natural preposition in English to 

indicate the object. Therefore, one finds authors speaking 

of disabilities and permissions vis-a-vis or with respect to 

others. Such changes in prepositions are confusing. 

Therefore, I will use "with respect to," abbreviated to 

"wrt," to indicate the object of all Hohfeldian elements. 

It is crucial to keep in mind that the term "duty" used 

in the Hohfeldian sense is importantly different from the 

term "duty" as it is normally used. Hohfeldian duties 

always have an object. This is not true of the term "duty" 

as it is used by normal English speakers. Duties in normal 

conversations are not necessarily relational. Hohfeldian 

duties are always relational. They are always with respect 

to another person. It is extremely important to remember 

that the term "duty" in this work will always refer to 

Hohfeldian duties. 

Claims and duties are correlatives. To say that one 

statement is correlative to another is to say that if (1) 

both statements have the same content, (2) the object of 

first statement is the subject of the second statement and 

(3) the object of the second is the subject of the first, 

then the statements are logically equivalent. Consider the 

following two statements: 

----------------------------~-------·--·--··"·--·-- ........ _ .. ---........ ----·-·--·--



(1) Pl has a claim wrt P2 that P2 not hit Pl. 

(2) P2 has a duty wrt Pl that P2 not hit Pl. 

The subject of the claim, Pl, is the object of the duty. 

The object of the claim, P2, is the subject of the duty. 

The content, "that P2 not hit Pl," is the same in both 

statements. These statements are logically equivalent. 

20 

They say the same thing in different ways. Claims and 

duties are, to use a well-worn phrase, two sides of the same 

coin. They are correlatives. 

Let me turn to liberties and no-claims. Suppose that I 

own a car in a typical legal system. You have a duty wrt me 

to refrain from driving the car I have a claim wrt you that 

you not drive the car. Now suppose you want to drive my car 

and so I agree to sell you a pass letting you do so. There 

are two different sorts of passes I could sell you. I might 

sell you a pass which (1) states that you have no duty wrt 

me to not drive the car and (2) puts me under a duty wrt you 

to refrain from interfering with your driving the car (say 

by hiding it). In that case you have a claim that I refrain 

from interfering with your driving the car. Let us call 

this first sort of pass a claim pass. 

on the other hand, I might sell you a pass which merely 

stated that you have no duty wrt me to not drive the car. 

The second pass would not put me under a duty wrt you to 

refrain from hiding the car. This second sort of pass 

------------------------~-------·---·····-····· ·-···· ··-. --····· -··---····-··· 
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grants you a liberty in the Hohfeldian sense. Let us call 

this second sort of pass a liberty pass. (You would 

presumably pay less for the liberty pass than for the claim 

pass.) If you bought the liberty pass, then I would have a 

no-claim against your driving my car. Liberties and no

claims are correlatives. So P1 has a liberty with respect 

to P2 to do A if and only if P2 has a no-claim against P1 to 

do A. 

There are two sorts of liberties-- unilateral and 

bilateral. 3 One has a bilateral liberty when one has a 

liberty to do A and a liberty to not do A. Both the claim 

and the liberty pass, give you a bilateral liberty. One has 

a unilateral liberty when one has a liberty to do A but does 

not have a liberty to not do A. Suppose that I sold you a 

pass which gave you (1) a liberty to drive my car and (2) a 

duty to drive my car. In that case you have a unilateral 

liberty. Duties imply unilateral liberties. If one has a 

duty to do A, then one has a unilateral liberty to do A. 

Just as Hohfeldian duties are different from normal 

duties, Hohfeldian liberties are different from liberties as 

they are understood by normal English speakers. Consider 

the phrase "You are at liberty to go to church." As 

normally understood, this implies that (1) you have no duty 

3The distinction and the terminology are from Hart 
1973. 

-------------------------~----------·---··----- ···-· ··--.---·-··•"·--.. --........ 
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wrt others to go to church, (2) you have no duty wrt others 

to not go to church and (3) you have claims wrt others that 

they refrain from preventing you from going or not going to 

church. But if the phrase is understood in the Hohfeldian 

sense, it implies only (2)-- one has no duty wrt others not 

to go to church. In the Hohfeldian terminology, (1) is a 

set of liberties distinct from (2) and (3) is a set of 

claims. So the normal usage of "liberty" implies a set of 

Hohfeldian liberties and a set of Hohfeldian claims. It is 

crucial to remember that "liberty" in this work will always 

refer to the technical Hohfeldian definition and not to the 

normal definition. 

One can have a Hohfeldian claim, duty, liberty, etc. to 

do act A wrt one person but not have a claim, duty, liberty, 

etc. to do A wrt another person. Let me illustrate this 

with liberties. Suppose that you and I are walking down the 

street and see a dollar bill in Fred's yard. According to 

typical legal systems, I have a liberty wrt you to pick up 

the dollar and you have a liberty wrt me to pick up the 

dollar. However, neither of us have a liberty wrt Fred to 

pick up the dollar. Because the dollar is on Fred's 

property, we have a duty wrt him not to pick up the dollar. 

Much of what I have just said about claims, duty, 

liberties and no-claims applies to powers, liabilities, 

immunities and disabilities. They too are relational and I 
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use the same preposition (wrt) to indicate their objects. 

As with liberties, etc. one can have a power, liability, 

immunity or disability to do an act wrt one person but not 

have it wrt another. They have correlatives just as claims, 

duties, liberties and no-claims do. 

In a legal system, an immunity occurs when the rules of 

the legal system do not allow one to change some Hohfeldian 

relation. In typical legal systems, if Pl and P2 are 

strangers, then Pl has an immunity wrt P2 to P2's giving P2 

a liberty to drive Pl's car. There is no act P2 can do, no 

piece of paper she can sign, no words she can say, which 

will give her a liberty to drive Pl's car. The rules of the 

legal system do not allow P2 to change her duty not to drive 

the car into a liberty to drive the car. The correlative of 

an immunity is a disability. Another way to say that Pl has 

an immunity wrt P2 to P2's giving P2 a liberty to drive Pl's 

car is to say that P2 has a disability wrt Pl to P2's giving 

P2 a liberty to drive Pl's car. 

Let us turn to the final pair of Hohfeldian 

correlatives-- powers and liabilities. In typical legal 

systems Pl has the power to change P2's duty to refrain from 

driving Pl's car to a liberty to drive the car. Normally, 

P2 has a duty to refrain from driving Pl's car. But if Pl 

says to P2: "You may drive my car," then P2 no longer has a 

duty to refrain from driving the car. Rather, after Pl 
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speaks these words P2 has a liberty to drive the car. 

Correlative to Pl's power is P2 1 s liability. P2 has a 

liability wrt Pl to have her duty to refrain from driving 

Pl's car changed into a liberty to drive the car. Once 

again, as with duties and liberties, it important not 

mistake the Hohfeldian term "liability" for "liability" as 

it is normally used. First of all, Hohfeldian liabilities 

are not necessary something that one would rather not have. 

Secondly, Hohfeldian liabilities always have an object. In 

this work the term "liability" always refers to the 

technical Hohfeldian sense of the term and not to its normal 

sense. 

Just as there are unilateral and bilateral liberties, 

there are unilateral and bilateral powers. One has a 

unilateral power when one has the power to do A but one does 

not have the power to do not A. One has a bilateral power 

when one has both the power to do A and the power to do not 

A. Disabilities imply unilateral powers. 

Hohfeldian powers have nothing to do with physical 

powers. Suppose that Bill is physically unable to sign his 

name as the result of an accident. If the legal system 

required a signature to constitute giving another the 

liberty to drive one's car, Bill would lack the physical 

power to change the normative status of others driving his 

car. But he does not lack the Hohfeldian power to do so. 

---·- .. _ 



Of course, Hohfeldian powers without the relevant physical 

powers are worthless. But the conceptual distinction is 

crucial. 

II 
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One might very well be content to formulate an analysis 

of rights in purely Hohfeldian terms. Such an analysis 

would be a large step fon.rard. Many authors have tried to 

analyze rights in purely Hohfeldian terms. They have found 

that the Hohfeldian vocabulary is extremely useful when one 

is analyzing rights. But analyzing rights in purely 

Hohfeldian terms has a major drawback-- Hohfeldian 

vocabulary is not used by anyone except philosophers and 

legal scholars. Even the majority of moral philosophers do 

not know or work with the Hohfeldian vocabulary. Suppose 

that everyone were to agree on an analysis of rights in 

Hohfeldian terms. We would still need to know how this 

analysis fits into the normal discourse of morality. It 

would still be necessary to define the Hohfeldian vocabulary 

in terms of more fundamental normative concepts-- concepts 

such as permission and obligation. In this section I will 

outline how these fundamental normative concepts are used in 

rule systems. In the next section I will argue that we can 

define the Hohfeldian vocabulary in terms of the fundamental 

normative concepts outlined in this section. 

------------------------------~--··~----··•·-····-·· ... , __ ........ __ .............. _____ , __ , 
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A rule system is a set of rules which govern action. 4 

A rule is a statement ~'lhich implies that an act has a 

normative status. There are many examples of rule systems. 

Probably the most obvious is the legal system. But there 

are many others-- the rules of organized sports, the rules 

of companies, the rules of clubs and other social 

organizations. In Chapter Five I will argue that there is a 

moral rule system. Let us begin by imagining a very simple 

rule system. 

(R1) It is forbidden to wash any person, P1, unless P1 
has signed a red piece of paper in which case 
washing P1 is obligatory. 

Above is the complete statement of R1. There are no other 

rules in R1. We are going to examine a series of rule 

systems-- R2 through R7. Each of these rule systems will, 

like R1, be complete as stated. There will be no rules in 

the system other than the stated ones. Obviously R1, is 

ridiculously simple. The same will be true of R2 through 

R7. Most rule systems are much more complex than the ones 

we will examine. The official baseball rule book has over 

one hundred volumes and it is dwarfed by the legal codes of 

any state. 5 But simple rule systems will serve to 

4I use "rule system" in a technical and somewhat 
restricted sense. Rule systems govern only actions. 
Therefore a moral rule system cannot be a complete moral 
code because a complete moral code must evaluate agents. 

5National League 1876-1990. 

----------------------------~-~-----·--····---- ·····-- .... ····-· ---········ _ .. ____________ _ 
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illustrate the properties of more complex ones. Rl is also 

a rather odd rule system. I have chosen an odd rule system 

in order to keep the conceptual properties of any possible 

rule system separate from the properties of actual rule 

systems. 

The rules of any rule systems, including Rl, have 

implications for the normative status of acts. The 

normative status of an act is always either forbidden, 

permitted or obligatory. 6 For example, Rl implies that any 

act of washing a person who has not signed a red piece of 

paper is forbidden. 7 All rule systems also have 

implications concerning the possibility of changing the 

normative status of acts. For example, according Rl, it is 

possible for Pl to change the status of acts of washing Pl. 

By signing a red piece of paper Pl can make acts of washing 

Pl change from being forbidden acts to being obligatory 

acts. 

These two examples illustrate that rule systems have 

two different types of implications-- deontic and alethic. 

These names are drawn from modal logic. The deontic modal 

6I, among others, am not sure how supererogation fits 
into the classic deontic triad. We can ignore this 
complication. Supererogation will have nothing to do with 
an analysis of rights. 

7I say that "Rl implies" instead of "Rl states" 
because, as I will discuss below, it is possible for rule 
systems to imply that an act has a certain normative status 
even though this is not explicitly stated in the system. 

--------------------------
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triad classifies acts as forbidden, permitted or obligatory. 

The alethic modal triad classifies acts as impossible, 

possible or necessary. All rule systems have both deontic 

and alethic implications. The deontic implications of a 

rule system are its implications concerning the normative 

status of acts. Suppose that P2 has not signed a red piece 

of paper. In that case Rl implies that the act of washing 

P2 is forbidden. This is deontic implication. A different 

rule system might imply that the act of washing P2 is 

permitted or obligatory. These would be deontic 

implications of that rule system. But Rl has the deontic 

implication that this act is forbidden. 

We noticed that Rl also implies that it is possible for 

any person, Pl, to change the normative status of the act of 

washing Pl. According to Rl, if Pl signs a red piece of 

paper, then washin~ Pl is obligatory. So, in Rl, it is 

possible for Pl to change the normative status of washing Pl 

from forbidden to obligatory. This is an alethic 

implication of Rl. An alethic implication is an implication 

concerning the impossibility, possibility or necessity of 

changing the normative status of an act. 

Consider the following rule system. 

(R2) It is forbidden to wash people. 

This rule system has the alethic implication that it is 

impossible for anyone to change the normative status of acts 

-----------------------~~------·"--'•"'"'-· .. """ ._ .. __ ........ _. ______ "'' 
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of washing people. Changing the normative status of washing 

people from forbidden to permitted or obligatory is 

impossible. According to R2, it is forbidden to wash people 

and nothing anyone can do can change this fact. Another way 

of saying the same thing is that R2 has the alethic 

implication that not changing the normative status of 

washing people from forbidden to permitted or obligatory is 

necessary. 

Let us consider the deontic and alethic implications of 

some actual rule systems. The baseball rule system implies 

that hitting a pitched ball is permitted but that hitting 

the umpire is forbidden. These are deontic implications. 

This rule system also implies that if there is no batter in 

the batter's box, then it is impossible to change the 

normative status of a runner with his foot on a base. Such 

a runner is permitted to remain on that base and there is no 

way for a member of the opposing team to change the 

normative status of the act of remaining on the base. This 

is an alethic implication. Of course if a runner leaves the 

base, as the rule system permits her to do, then it is 

possible for members of the opposing team to change the 

normative status of the runner's remaining on base. If they 

touch her with the ball, then she is forbidden to remain on 

base. If they do not, then she is permitted to remain on 

base. 

·---~-··---·--·- -· --···· .... -· ..... - ............. _ .. ____ .. __ .. 
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According to typical legal rule systems, most killings 

of people are forbidden as are such things as leaving the 

scene of an accident or burning down another's house. A 

great many acts, such as walking and watching sunsets, are 

permitted. Some acts, such as paying taxes and stopping at 

stop signs, are obligatory. These are deontic implications 

of typical legal rule systems. These rule systems also 

imply that Fred's changing the normative status of Paul's 

driving Jane's car is impossible. Suppose Jane owns a car. 

Typical legal rule systems imply that Paul's driving Jane's 

car is forbidden. It is impossible for Fred to change this 

fact. There is nothing Fred can do which would change the 

fact that Paul's driving Jane's car is forbidden. This is 

an alethic implication of typical legal rule systems. Of 

course it is possible for Jane to change the normative 

status of Paul's driving Jane's car. All she has to do is 

say something like "Paul, you may drive my car" and Paul's 

driving Jane's car will become permitted. This is another 

alethic implication of typical legal rule systems. 

The deontic and alethic implications of a rule system 

can be very complicated. And they can be complicated in 

several ways. First of all, most actual rule systems assign 

normative status to much more complicated sorts of acts than 

washing people. For example, typical legal rule systems 

classify only some washings of humans as forbidden. They 

------------------- - -·. ---· . ···- .. - -·-. 
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also assign normative status to very complicated acts such 

as leveraged buyouts. The baseball rule system assigns 

normative status to complicated acts such as hitting infield 

flys. 

A rule system can also have complicated alethic 

implications. For example, we have so far considered only 

alethic implications concerning changing the normative 

status of acts. But there is another sort of alethic 

implication. Rule systems often have implications 

concerning the possibility of one person changing the 

possibility of another person changing the normative status 

of an act. Consider the following rule system. 

(R3) It is forbidden to wash any person, Pl, unless 
Pl signs a red piece of paper which has been 
signed by another person, P2, in which case 
washing Pl is obligatory. 

This rule system is identical to Rl except that I have added 

the restriction that another person must sign the red piece 

of paper in order to make it possible for Pl to change the 

normative status of washing Pl. R3 implies that it is 

possible for P2 to change the possibilities open to Pl 

concerning changing the normative status of the act of 

washing Pl. In other words, R3 implies that it is possible 

for another person, P2, to make it possible for Pl to change 

the normative status of washing Pl. Rl implies that this 

change is impossible. This sort of implication-- that P2 

can change the abilities of Pl to change the normative 
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status of an act-- could obviously go on at higher levels. 

We could imagine a rule system which implied that P3 can 

change the abilities of P2 to change the abilities of Pl to 

change the normative status of an act. And there is no 

conceptual reason to think that this sort of regression 

would ever have to end. The only limits on this kind of 

regression are practical. 

Consider an example of this sort of implication in an 

actual rule system. In typical legal rule systems, it is 

possible for Pl to change the abilities of P2 to change the 

normative status of P2's walking onto a certain piece of 

land. Suppose Pl owns a certain piece of land. Under 

typical legal rule systems, it is forbidden for P2 to walk 

on that land. It is impossible for P2 to change the 

normative status of this act. But it is possible for Pl to 

change the abilities of P2 to change the normative status of 

P2 1 s walk on the land. If Pl signs a contract of sale and 

sends it to P2, this does not make it permissible for P2 to 

walk on the land. But it does make it possible for P2 to 

make it permissible for P2 to walk on the land. All P2 has 

to do is sign the contract and it will be permissible for P2 

to walk on the land. 

Another complication of alethic implications which 

frequently occurs is that a rule system implies that one can 

------------------------------~-·"'-----.. ·--···-·- .... ·-···· ... ··-···--····· ·-··--·-···-·" 
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change the status of an act that one or another has changed 

before. Consider the following rule system. 

(R4) It is forbidden to wash any person, Pl, unless 
Pl signs a red piece of paper and this paper is 
extant, in which case washing Pl is obligatory. 

Suppose Pl signs a red piece of paper and so, according to 

R4, changes the normative status of acts of washing Pl from 

forbidden to obligatory. R4 implies that it is possible for 

anyone to change the normative status of an act of killing 

Pl from obligatory back to forbidden by burning the signed 

piece of paper. This example also illustrates another 

complication often found in rule systems-- the deontic and 

alethic implications of a rule system may not be explicitly 

stated in the rule system. R4 does not explicitly mention 

burning papers but it still implies that it is possible for 

someone to change the normative status of a act by burning a 

certain sort of paper. 

A final possible complication involves deontic 

implications for acts which have alethic implications. 

Consider yet another rule system. 

(R5) It is forbidden to wash any person, Pl, unless 
Pl has signed a red piece of paper and this paper 
is extant, in which case washing Pl is obligatory. 
It is forbidden to destroy signed red papers. 

R5 has the deontic implication that burning signed red 

papers is forbidden. This implies that one possible way of 

changing the normative status of an act is forbidden. It is 

forbidden for P2 to change the normative status of washing 

------------------~------~·--·-----.. --............. -.. _. ..... _ ... __ ... _ .. _. ____ .......... . 
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Pl from obligatory back to forbidden. It is crucial to see 

that R5 does not imply that it is impossible for P2 to make 

such a change. Such a change is forbidden and possible. 

Rule systems Rl-R3 imply that changing the normative status 

of washing people other than oneself is impossible. But R5 

implies that such changes are possible but forbidden. 

Possible but forbidden changes occur in actual rule 

systems. Let us suppose for the sake of argument that there 

is a moral rule system and it is as we pretheoretically 

think it is. You and I go for a hike in the desert. We 

both bring along a canteen of water. At a rest stop, I go 

off to bird-watch. Before I leave I say: "You may give 

permission to drink the water in my canteen to any passers

by.'' According to the moral rule system, this makes it 

possible for you to change the normative status of a passer

by drinking from my canteen from forbidden to permitted. If 

you were not with me and I left the canteen beside the path 

when I went off to bird-watch, it would impermissible for 

anyone to drink from my canteen. But you are with me and, 

given what I have said to you, your saying: "You may drink 

from my friend's canteen" makes it permissible for a 

passerby to drink from my canteen. Now a known killer 

happens to pass by on his way to kill some people. He asks 

you if he may drink from my canteen. It is immoral, i.e. 

forbidden according to the moral rule system, to aid the 
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killer in his immoral project. So your changing the deontic 

status of his drinking from my canteen, is possible but 

forbidden. 

The deontic modalities (forbidden/permitted/obligatory) 

and the alethic modalities (impossible/possible/necessary) 

are interdefinable. Any member of one of these two modal 

triads is equivalent to the other two members of its triad 

plus a negation. To say that washing Pl is forbidden is to 

say that not washing Pl is obligatory. To say that washing 

Pl is permitted is to say that washing Pl is not forbidden. 

To say that changing the normative status of washing Pl from 

forbidden to obligatory is impossible is to say that not 

changing the normative status of this act from forbidden to 

obligatory is necessary. To say that it is possible for Pl 

to change the normative status of the act of washing Pl is 

to say that it is not necessary that Pl change the status of 

that act. 

Because the members of the two triads are 

interdefinable, we could in principle dispense with any two 

of the members of the triads. But some ways of stating 

deontic and alethic implications are clearer than others. 

For example, consider the following two statements. 

(1) Changing the normative status of washing Pl from 
forbidden to obligatory is impossible. 

(2) Not changing the normative status of washing Pl 
from forbidden to obligatory is necessary. 



36 

The two statements are logically equivalent. But the first 

is much easier to understand. So while we could dispense 

with any two members of the triads, it is clearer and more 

convenient to use all three members. 

It is crucial to note that rule systems create 

normative, not physical or logical, constraints. Suppose 

that a rule system implies that washing humans is forbidden. 

In that case, P2 has an obligation to refrain from washing 

Pl. This does not change P2 1 s physical ability to wash or 

refrain from washing. But it does impose a normative 

constraint on P2's action. Similarly, if a rule system 

implies that it is impossible for P2 to change the normative 

status of washing Pl, this does not change P2's physical 

abilities. But it, like the deontic implication, imposes a 

normative constraint on P2 1 s action. So the terms 

impossible, possible and necessary as used in this work do 

not refer to physical or logical impossibility, possibility 

and necessity. Rather they refer to normative 

impossibility, possibility and necessity. 

Consider an example to illustrate this point. Recall 

Bill. He has been injured and it is physically impossible 

for him to sign his name. Under Rl it is normatively 

possible for Bill to make washing Bill obligatory. It is 

physically impossible for Bill to do this, but that does not 

imply that it is not normatively possible. It is extremely 

---------------------~------~-··•·-·---- ...... -...... ··----........... _.., ___ ,,_ ... ., 
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discussing normative impossibility, possibility and 

necessity. 
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Because it will be crucial to later chapters, a word 

needs to be said about the notions of normative constraint 

and normative impossibility. A constraint is something that 

restricts or limits a person's action. There are different 

sorts of constraints. Physical constraints are restrictions 

on action created by the laws of physics. If one is locked 

into a room, one is under a physical constraint. Logical 

constraints are restrictions on action created by the rules 

of logic. It is logically impossible for me to be at my 

desk and not be at my desk at the time. This is a 

restriction, a constraint, on my action. I am under a 

logical constraint. 

Normative constraints are also restrictions on one's 

action. If a rule system implies that I have an obligation 

or an impossibility and I want to abide by the rules of the 

system, then my actions are restricted or constrained. For 

example if the moral rule system is as we pretheoretically 

think it is and I want to abide by that system, then I have 

an obligation to refrain from torturing people and an 

impossibility to make my driving your car permissible. 

Obligation and impossibility restrict my actions. They 

restrict or constrain my acts of torturing and changing the 
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normative status of driving your car. There is an act that 

I ought not or cannot do and this restricts my doing the 

act. Normative constraints are different from physical and 

logical constraints because they only restrict one's action 

if one wants to abide by the rule system. In this sense, 

normative constraints are self-imposed. Sometimes rule 

systems contain sanctions which give people reason to want 

to abide by the rule system. The legal rule system is an 

example of such a rule system. 

There are two sorts of normative constraints-- deontic 

and alethic. My obligation to refrain from torturing people 

is an example of a deontic normative constraint. The 

impossibility of my changing the normative status of my 

driving your car is an example of an alethic normative 

constraint. Alethic normative constraints are normative 

impossibilities. To say that an act is normatively 

impossible in a certain rule system is to say that, 

according to the rules of the system, there is no way to do 

a certain act. According to the rules of the most legal 

systems, it is normatively impossible for me to make my 

driving your car permissible. There is no act that I can 

do, no paper I can sign, no words I can speak, which would 

make my driving your car permissible. It is normatively 

impossible for me to make my driving your car permissible. 
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Normative possibility and necessity are defined in a similar 

fashion. 

It is important to notice that the terms "permission" 

and "possible" imply no normative constraint while the terms 

"forbidden," "obligatory," "necessary," and "impossible" do 

imply such a constraint. To say that Pl is permitted to do 

act A implies no normative constraint. Saying that Pl is 

forbidden to do A does imply a nor:.oa t i ve constraint. 

Statements of possibility imply no normative constraint 

while statement of impossibility or necessity do. That it 

is possible for Pl to make do A implies no normative 

constraint on Pl. That A is impossible or necessary for Pl 

implies a normative constraint on Pl. 

It is very natural to speak of a person having one 

member of the deontic triad-- one has an obligation. But 

one does not naturally say that a person has a permission, a 

forbidden, an impossibility, a possibility or a necessity. 

There is no substantive corresponding to the adjectives 

"permitted," "forbidden," "impossible," "possible" and 

"necessary." This is not particularly surprising. English 

often lacks the terminology philosophers need. This defect 

of English would hinder clarity throughout this work so I 

will fix the problem by simply stipulating the meaning of 

"to have an impossibility, forbidden, etc." and thus create 

the substantives corresponding to the adjectives. These 
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substantives will be defined analogously to the phrase "to 

have an obligation." 

To say that a person has an obligation is to make a 

statement about a rule system. 8 Pl has an obligation when a 

rule system implies that an act open to Pl is obligatory. 

In R2 (It is forbidden to wash people.), P2 has an 

obligation to refrain from washing Pl. In other words, it 

is obligatory for P2 to refrain from washing Pl. Therefore, 

to say that a person has an impossibility is also to make a 

statement about a rule system. Pl has an impossibility when 

a rule system implies that it is impossible for Pl to change 

the normative status of an act. In R2, P2 has an 

impossibility to change the normative status of the act of 

washing Pl. One has a forbidden if a rule system implies 

that an act is forbidden. One has a necessity if a rule 

system implies that a change in normative status is 

necessary. In R2, P2 has a necessity to not change the 

normative status of washing Pl. One has a possibility if a 

rule system implies that a change in normative status is 

possible. 

Let me point out two other features of rule systems. 

Rule systems can be exhaustive and consistent. An 

8I assume that ethical particularism, the view that 
moral decisions are made case by case without using moral 
rules or principles, is false. This view has been defended 
by Dancy 1983. While I will not defend my assumption here, 
I think that more than adequate defenses are available. 

--------------------------~·----·-----····--· ·····-····· ··-···-·----·-···---·~-·· 
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exhaustive rule system is one which implies a normative 

status for all logically possible human actions. R2 (It is 

forbidden to wash people) is not exhaustive. It has no 

implications for acts of killing, pinching, walking, etc. 

It is easy to construct an exhaustive rule system. 

(R6) Unless otherwise stated, all acts are permitted. 
It is forbidden to wash people. 

Typical legal rule systems use this device to be exhaustive. 

A consistent rule system is one that does not imply both (1) 

P1 has an obligation to do A and (2) P1 has an obligation to 

not do A. All of the rule systems I have presented so far 

are consistent. Here is an inconsistent one. 

(R7) It is forbidden to wash people and it is 
obligatory to wash baptists. 

Since being a baptist entails being a person, R7 implies 

both (1) one has an obligation not to wash baptists and (2) 

one has an obligation to wash baptists. Most enacted rule 

systems are consistent. They usually contain language which 

implies that if an inconsistency arises in the rest of the 

rule system, then (for example) a certain official decides 

as she sees fit. 

III 

I have now introduced two vocabularies-- the 

traditional Hohfeldian vocabulary and an outline of more 

fundamental normative concepts. I hope to demonstrate that 



Hohfeldian elements can be defined in terms of the deontic 

and alethic implications of rules systems that I have just 

outlined. 9 

Let us begin with the four Hohfeldian elements which 

42 

can be defined in terms of the deontic implications of rule 

systems-- claim, duty, liberty and no-claim. Claims and 

duties are correlatives. Therefore, statements of claims 

are logically equivalent to statements of duties. My first 

example of a claim and a duty was that a landlord has a 

claim against the tenant for a certain amount of money and 

the tenant has a duty to the landlord to pay him that sum of 

money. Another way to say the same thing is to say that the 

tenant has an obligation wrt the landlord to him the 

appropriate sum of money. In terms of the vocabulary 

introduced in the last section, P1 has a claim wrt P2 and P2 

has a duty wrt P1 if and only if P2 has a obligation wrt Pl. 

To say that I have a claim that you not drive my car or that 

you have a duty not to drive my car is to say that you have 

an obligation wrt me to not drive my car. Because 

statements of obligation are statements about rule systems, 

so are statements of claims and duties. So Hohfeldian 

9 The link between Hohfeldian relations and the modal 
triads was first noticed by a group of Scandinavian 
philosophers who attempted to formalize the Hohfeldian 
system. See for example Anderson 1962 and Kanger and Kanger 
1966. However, these authors did not discuss rights. The 
link between Hohfeldian relations and rule systems is noted 
by Sumner 1987: 21-23. 
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duties are equivalent to obligations wrt someone. Not all 

obligations are wrt someone, so it is not true that everyone 

who has an obligation has a duty. (Recall that "duty" is 

being used in the technical Hohfeldian sense.) 

In defining claims and duties in terms of obligations I 

have introduced the idea of an obligations wrt someone. 

While the notion of having an obligation is fairly familiar 

and clear, the notion of an obligation wrt someone is new 

and requires explication. I am obliged to introduce this 

new notion to incorporate the relational nature of 

Hohfeldian elements into my definition. All Hohfeldian 

elements have objects, so I have introduced the idea of the 

object of an obligation. Much needs to be said about this 

"wrt." What is it to have an obligation wrt someone? or in 

other words, what is it for an obligation to have an object? 

Chapter Four is entirely devoted to answering this question. 

I ask the reader's patience until then. Nothing I will say 

in this chapter or the next requires consideration of this 

"wrt." 

Recall our example of a liberty. You have a liberty to 

drive my car when you buy a liberty pass. This pass states 

that you have no duty to not drive my car but does not 

impose on me a duty to refrain from interfering with your 

driving my car. In rule system terminology, Pl has a 

liberty wrt P2 to do A and P2 has a no-claim wrt Pl if and 

--------------------------------------·······-···--·-··--···-·--·----·-·· ... 
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only if P1 has a permission wrt P2 to do A. To say that you 

have a liberty to drive my car is to say that you have a 

permission wrt me to drive my car. As with the notion of an 

obligation wrt someone, the notion of a permission wrt 

someone needs to be clarified. As before, I postpone this 

task until Chapter Four. 

Because correlative statements are logically equivalent 

they make the same statement about the rule system. So one 

can replace two correlative statements with one statement in 

the rule system vocabulary. The following three statements 

are logically equivalent: 

(1) P1 has a claim wrt P2 to do A. 
(2) P2 has a duty wrt P1 to do A. 
(3) P2 has a obligation wrt P1 to do A. 

There are many other logically equivalent statements due to 

the interdefinability of the deontic terms. The following 

three statements are also logically equivalent: 

(1) P1 has a liberty wrt P2 to do A. 
(2) P2 has a no-claim wrt P2 to do A. 
(3) P1 has a permission wrt P2 to do A. 

And, of course, there are other logically equivalent 

statements in terms of obligations, etc. 

Just as the Hohfeldian claims, duties, liberties and 

no-claims can be defined in terms of the deontic 

implications of rule systems, Hohfeldian immunities, 

disabilities, powers and liabilities can be defined in terms 

of the alethic implications of rule systems. In the first 

-------------------------~--.. ---.... -.---- .... -.-.---..... - ....... -.---.. ----------._ .. 
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section of this chapter I noted that if Pl and P2 are 

strangers, then Pl has an immunity wrt P2 to P2 giving P2 a 

liberty to drive Pl's car. There is no act P2 can do, no 

piece of paper he can sign, no words he can say, which will 

give him a liberty to drive Pl's car. In rule system 

terminology, P2 has an impossibility wrt Pl to make P2's 

driving Pl's car permissible. The correlative of an 

immunity is a disability. So immunities and disabilities 

can be defined in terms of normative impossibility. The 

following three statements are logically equivalent: 

(1) Pl has an immunity wrt P2 to do A. 
(2) P2 has a disability wrt Pl to do A. 
(3) P2 has a impossibility wrt Pl do A. 

And there are many other logically equivalent statements. 

As before, I will set aside the clarification of 

"impossibility wrt" until Chapter Four. 

One has a power when one can change some Hohfeldian 

relation. In Rl, Pl has the power (by signing a red piece 

of paper) to change the claim that Pl has wrt P2 that P2 

refrain from washing Pl into a claim wrt P2 that P2 wash 

P1. 10 In rule system terminology, Pl has a possibility wrt 

P2 to change P2's obligation to refrain from washing Pl into 

an obligation to wash Pl. Correlative to p~wers are 

liabilities. In Rl, everyone has a liability wrt Pl to have 

10Recall that Rl states: It is forbidden to paint any 
person, P, unless P signs a red piece of paper in which case 
painting P is obligatory. 
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their duty not to wash Pl changed into a duty to wash Pl. 

As before, one can replace two correlative Hohfeldian 

statements with one statement in the rule system vocabulary. 

So the following three statements are logically equivalent: 

(1) Pl has a power wrt P2 to do A. 
(2) P2 has a liability wrt Pl to do A. 
(3) Pl has a possibility wrt P2 to do A. 

As before, because of the interdefinability of alethic terms 

there are many other logically equivalent statements and we 

will postpone discussion of "possibility wrt" until Chapter 

Four. 

I have defined liberties and no-claims in terms of 

permissions. Powers and liabilities are defineci in ·terms of 

possibilities. Claims and duties are defined in terms of 

obligations and forbiddens. Immunities and disabilities are 

defined in terms of necessities and impossibilities. 

Because of this, the normative weakness of permissions and 

possibilities noted in Section II is inherited by liberties, 

no-claims, powers and liabilities. Liberties, no-claims, 

powers and liabilities create no normative constraints 

because they are defined in terms of permissions and 

possibilities which create no such constraints. The 

normative strength of obligations, forbiddens, necessities, 

and impossibilities is inherited by claims, duties, 

immunities and disabilities. That Pl has a liberty to do A 

does not constrain Pl. That Pl has a permission to do A 
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does not constrain Pl. That Pl has a duty to do A does 

create a normative constraint. That Pl has an obligation to 

do A does constrain Pl. Claims and duties are defined in 

terms of obligations and forbiddens. Liberties and no

claims are defined in terms of permissions. Statements of 

liberties and no-claims do not create normative constraints 

while claims and duties do. This is true because statements 

of permissions create no normative constraints while 

statements of obligations and forbiddens do. 

In parallel fashion, statements of power and liability 

are defined in terms of possibilities and statements of 

immunities and disabilities are defined in terms of 

necessities and impossibilities. So statements of power and 

liability are weaker than statements of immunities and 

disabilities. That Pl has a power to A is not a normative 

constraint on Pl. That Pl has a possibility to do A does 

not constrain Pl. That Pl has a disability to do A 

constrains Pl. That Pl has an impossibility to do A is to 

point out a normative constraint. Possibilities are 

alethically weaker than impossibilities and necessities so 

powers and liabilities are alethically weaker than 

immunities and disabilities. 
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CHAPTER 3 

AN ANALYSIS OF RIGHTS 

I now have the terminology to present and defend my 

analysis of rights. That is the task of this chapter. In 

the first section I present my analysis and offer several 

considerations in support of it. Section II considers the 

implications of my analysis for the Hohfeldian 

classification of rights. There I argue that there are 

rights corresponding to each of the Hohfeldian elements. I 

consider objections in Section III. 

I 

Commentators beginning with Hohfeld have seen a special 

relationship between claims and rights. Hohfeld himself 

held that rights were claims and that any other use of the 

term "right" was loose talk. But commentators since Hohfeld 

have rejected his strict identification of rights and 

claims. 1 They have tended to argue that there are rights 

corresponding to some Hohfeldian elements besides claims. 

Immunities, liberties, and powers are thought to be the most 

likely candidates. So it has become common to distinguish 

1see for example Lyons 1970, Nickel 1987 and Wellman 
1985 among many. 
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four sorts of rights: claim rights, immunity rights, 

liberty rights and power rights. 
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While this four-fold distinction allows us to 

distinguish importantly different sorts of rights, it leaves 

one crucial question unanswered. Why are all of these 

different sorts of rights all examples of rights? Or, to 

put the same question in other words, what is the feature 

common to all sorts of rights which makes them rights? In 

this chapter I hope to point out this feature. The 

stipulative terminology of the last chapter will be used to 

outline what I think is the best analysis of rights tout 

court. 

Let us begin with two examples of rights. Our first 

example will be the right of a landlord to $125 dollars from 

her tenant at the first of each month. This is a claim 

right. our second example will be a citizen's right to not 

have the President change his liberty to burn the flag into 

a duty to refrain from burning the flag. This is an 

immunity right. These are paradigm cases of rights. The 

Hohfeldian element involved in these two cases is clear. 

The landlord has a right to $125 and the landlord has a 

claim to $125. The citizen has a right to not have the 

President extinguish his liberty to burn the flag and the 

citizen has an immunity to having the President extinguish 

his liberty to burn the flag. So we have identified two 

----·--··· ···--······· ·-··---····-·-··-·····-···· 
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different rights-- rights which are claims and rights which 

are immunities. We have reason to think that if one has a 

claim or an immunity then one has a right. 

Rights constrain the actions of others. If a person 

has a right, then someone else's actions is constrained. 

The landlord's right to $125 is a deontic constraint on the 

actions of her tenant. The tenant is constrained to pay 

$125. The citizen's right that the President not extinguish 

his liberty to burn the flag is a constraint on the actions 

of the President. The President is constrained to not 

extinguishing the liberty. Rights are normative constraints 

on the actions of others. This is an essential feature of 

rights. That rights necessarily constrain the actions of 

others will be central to much of what follows. 

Now recall a feature of claims and immunities that was 

pointed out in the previous chapter-- both claims and 

immunities, and only claims and immunities, place normative 

constraints on others. If Pl has a claim wrt P2, then P2 

has a duty wrt Pl. If P2 has a duty, then P2's actions are 

constrained. So if Pl has a claim wrt P2, then P2 has a 

deontic normative constraint on his actions. If Pl has an 

immunity wrt P2, then P2 has a disability wrt Pl. If P2 has 

a disability wrt Pl, then P2 1 s actions are constrained. So 

if Pl has an immunity wrt P2, then P2 has an alethic 

normative constraint on his actions. Recall that only 

------------------------~·~---·-------·······-··"''''·-····•"--•···-·---.... - ... 



51 

claims and immunities imply that another has a normative 

constraint. If Pl has a liberty, a duty, a no-claim, etc., 

this does not imply that another person is constrained. The 

fact that only claims and immunities constrain others 

combined with the fact that rights constrain others gives 

use reason to think that only claims and immunities are 

rights. 

The rights of the landlord and the citizen give us 

reason to think that one has a right if and only if one has 

a claim or an immunity. To be more precise, we have reason 

to think that: 

Pl has a right wrt P2 that P2 do A if and only if 
(1) Pl has a claim wrt P2 that P2 to do A OR 
(2) Pl has an immunity wrt P2 to P2's doing A. 

To be brief, we can say that one has right when one has a 

claim or an immunity. Because, as we noted in the last 

chapter, the Hohfeldian terminology can be defined in terms 

of the deonticjalethic terminology, the following analysis 

is logically equivalent to the first: 

Pl has a right wrt P2 that P2 do A if and only if 
(1) P2 has an obligation wrt Pl to do A OR 
(2) P2 has an impossibility wrt Pl to do A. 

More briefly, one has a right when another has an obligation 

or an impossibility wrt one. 

I have not yet adequately explained or defended this 

analysis. The rest of this work is devoted to doing so. 

But that only claims and immunities constrain others, that 

-------------------------~-~*----·--··············· ·~······' ·-.·--··-·- ···---··--··-
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rights necessarily constrain others and that claims and 

immunities are paradigm cases of rights combine to give this 

analysis initial plausibility. The three facts I have just 

mentioned are no more (and no less) than three reasons for 

thinking this analysis is correct. 

Another reason for thinking this analysis is correct is 

that it integrates rights into morality. If one analyses 

rights in purely Hohfeldian terms, it is not clear how 

rights fit into morality in general. But I have defined the 

Hohfeldian in terms of fundamental normative concepts-

permission, obligation, possibility, etc. This allows me to 

analyze rights in terms of ·these fundamental normative 

concepts. So, the analysis above clarifies the rela~ionship 

between rights and these fundamental normative concepts. 

This is an important virtue of the analysis. 

Yet another reason for thinking that this analysis is 

correct is that it explains why both claims and immunities 

are rights. Both claims and immunities are rights because 

both impose constraints on the actions of another. The 

feature common to all rights is that they constrain the 

actions of another. As we look go on to look at other 

examples of rights, we will find that rights always impose a 

normative constraint on the actions of others. Since the 

only Hohfeldian elements which impose constraints on the 
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actions of others are claims and immunities, we will always 

find a claim or an immunity in a right. 

Three features of the analysis need immediate 

clarification. First of all, I am using the term "act" in a 

broad sense. The term "act" is to be understood to include 

refraining from doing something as well as doing something. 

Both hitting Bob and refraining from hitting Bob are acts. 

In addition to counting refrainings as acts, I also include 

changes in normative status under the term "act." Suppose 

that Sue has an immunity to the President's changing the 

normative status of Sue's burning the flag from permitted to 

forbidden. I use the term "act" in the broad sense in which 

one can say that Sue is immune from the act of the 

President's changing Sue's burning the flag from permitted 

to forbidden. The act Sue is immune to is the act of 

changing the normative status of burning the flag. 

Secondly, the proposed analysis is only of rights that 

another do a certain act. The analysis is of rights that 

someone other than the rightholder do an act. Later I must 

argue that cases in which the rightholder has a right to do 

a certain act also fall under this analysis. 

Thirdly, notice that the analysis is only of what it is 

for a person to have a right. with "person" I refer to 

normal homo sapiens. The analysis does not purport to say 

what it is for a non-human or a group to have right. Some 

--------------------------~-.. --.--........... -... -.. _- ... , .... -... __ ............ __ ........ . 
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think that some non-humans have rights. Others think that 

groups of people can have rights which are not reducible to 

the rights of the members of the group. For the purposes of 

this work I will not consider these views. I focus on the 

paradigm case of rights. If anything has rights, then 

normal humans do. Perhaps the analysis of what. it is for a 

person to have rights will shed light on the issues of non

human and group rights. But I suspect that the question of 

who or what can have rights will be decided as a result of 

determining who or what is the proper object of moral 

evaluation in general. 2 In any case, I will be content to 

focus on the paradigm case of normal humans. 

II 

At the beginning of the last section I noted that 

commentators have distinguished four different sorts of 

rights: claim rights, immunity rights, liberty rights and 

power rights. I noticed that if one left matters at that, 

then the question of why these four things are all rights is 

unanswered. We saw that claim and immunity rights share a 

common feature which explains why both are rights-- both 

impose normative constraints. In this section, I will argue 

2Just to inform the reader of my views, I think that it 
is conceptually possible for non-human to have rights and 
that all statements of the rights of groups can be reduced 
to statements of the rights of individuals. 

----------------



that liberty and power rights are rights because they 

contain a claim or an immunity and so impose a nor1nati ve 

constraint. That is why they are rights. 

Let us begin with liberty rights. Perhaps the most 

famous example of a liberty right comes from H.L.A. Hart. 

He calls a person's legal right to look over his garden 

fence at his neighbor a liberty right. As he puts it: 

In England ... a man has a right to look over his 
garden fence at his neighbor; he is under no 
obligation not to look at him and under no 
obligation to look at him. [The neighbor] has 
certain legal obligations or duties ... which 
preclude somej though not all forms of 
interference. 

(Hart has not adopted the same conventions concerning the 

use of technical terms that I have. Nevertheless, I think 

his point is clear.) Hart's example of a liberty right 
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contains three Hohfeldian elements-- a liberty to look over 

the fence, a liberty to not look over the fence and a claim 

against interference. As Hart notes, a man has two 

liberties concerning looking over his fence. He has a 

liberty to look over the fence and he has a liberty to not 

look over the fence. He also has claims which protect these 

liberties. This indicates that a liberty right occurs when 

someone has a bilateral liberty and a claim. 

This same bundle is found in all liberty rights. For 

example, under the u.s. legal rule system, I have a liberty 

3Hart 1973: 175. 
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right to say that Ronald Regan is a nerd. I have a liberty 

to say this, a liberty not to say this and claims wbich 

protect these liberties. We can generalize from these 

examples. One has a libe~ty right if and only if one has 

(1) a liberty to do A, (2) a liberty to not do A and (3) 

claims which protects these liberties. Notice that a 

liberty right contains a claim. A liberty right is a right 

because it contains a claim. It is the claim which imposes 

the normative constraint on another. A liberty right is a 

liberty right because it contains a bilateral liberty. 

In some cases, an immunity is added to a liberty right. 

For example, in the u.s. legal rule system, I have a liberty 

right to say that Ronald Regan is a nerd. In addition to 

the bilateral liberty and the claim, I also have an immunity 

to having my bilateral liberty to say that Ronald Regan is a 

nerd extinguished. That is the effect of the First 

Amendment to the U.S. Constitution as it is interpreted by 

the Supreme Court. The immunity adds further protection of 

the liberty by further constraining the actions of others. 

So my right in the U.S. legal rule system to say that Ronald 

Regan is a nerd is a liberty right which contains a claim 

right and an immunity right. 

A word needs to be said about what it is to protect a 

liberty. As we noted in the last section, claims and 

immunities constrain the actions of others. If others are 
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constrained to act in certain ways, this may aid one in 

doing what one has a liberty to do. In that case, the claim 

or the immunity protects a liberty. Obviously "protects" is 

being used in a technical way that is much broader than the 

normal usage of the term. For example, consider the liberty 

right to have a decent minimum income. If I have this 

right, then I have a liberty to have a certain sum of money, 

a liberty to not have this sum of money and a claim that 

others do something-- give me this amount of money if I do 

not have it. This claim helps me to have, aids me in having 

what I have a liberty to have-- in this case a certain 

amount of money. So this claim protects my liberty. There 

are two ways liberties can be protected. First of all, 

claims or immunities protect liberties when they constrain 

people to refrain from interfering with others' liberties. 

This is the sort of protection that occurs in the example of 

the right to look over the fence. Secondly, claims or 

immunities protect liberties when they constrain people to 

take positive actions which aid people in doing what they 

have a liberty to do. The decent minimum income case is an 

example of the second sort of protection. 

It is important to notice that a mere liberty is not a 

right. If I have a liberty to drive a car and no claim or 

immunity, then I do not have a right. If I have a liberty 

to drive a car, then I have no duty to not drive the car. 
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But that I have this liberty does not imply that any one has 

any duty to refrain from interfering with my driving the 

car. As we saw in the last chapter, that I have a liberty 

does not imply any normative constraint on another. If the 

legal rule system gives me a mere liberty, then it does not 

imply that others have a duty to refrain from hiding the 

car, destroying the car, taking the car to Alaska, removing 

the battery or doing any of the other things which would 

keep me from driving the car. If no one has any duties to 

refrain from these sorts of actions, then I do not have a 

right to drive the car. A mere liberty is not a right 

because it does not imply the normative constraint on others 

essential to rights. 

The difference between the Hohfeldian definition of 

liberty and the normal definition of liberty can cause 

confusion here. It is natural to say that someone who has 

only a liberty to drive the car is not at liberty to drive 

the car. But this equivocates on the word "liberty." As I 

noted in the last chapter, there is a natural, more full

bodied and non-Hohfeldian sense of liberty which is a set of 

Hohfeldian liberties and claims and does constitute a 

liberty right. But if we are speaking of Hohfeldian 

liberties, it is clear that they are not rights. 

Let us turn our attention to the last sort of right 

discussed by commentators-- power rights. A classic example 

-----------------------·--··--- -·-· -·- 0 .. 



59 

of a power right is a person's right to change another's 

duty to refrain from driving his car into a liberty to drive 

the car. In typical legal rule systems, I have the right to 

change your duty to not drive my car in to a liberty to 

drive the car. Notice that just as a mere liberty is not a 

right, a mere power, a mere possibility, is not a right. 

Suppose that I have the power to change your duty into a 

liberty and no claims, immunities or liberties. In that 

case I would have the power to change your duty to a liberty 

but no liberty to so. In other words, I would have the 

power to change your duty to a liberty, but also a duty not 

to change your duty to a liberty. One cannot have a power 

right to do what one has a duty to not do. So if I have 

merely the power to change your duty to a liberty, I do not 

have a power right to change your duty to a liberty. In 

addition to the power to change your duty to a liberty, I 

must have the liberty to make this change. 

But even if I have a liberty and a power to change your 

duty to a liberty, this does not imply that I have a right. 

'!'he normative constraint essential to having a right is 

still missing. Neither a liberty nor a power imposes a 

constraint on others. It might be the case that I have no 

claims that others refrain from interfering with my changing 

your duty to a liberty. Even if I have a liberty and a 

power to make this change, it is perfectly possible that 
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others have the liberty to hit me on the head to keep me 

from saying: "You have permission to drive my car," destroy 

official documents necessary to give you the liberty to 

drive the car, etc. So, under typical legal rule systems, 

in addition to a liberty and a power to change your duty to 

a liberty, I have a claim that others not interfere with my 

liberty and power. So my power right contains five 

elements-- a power to give you the liberty to drive the car, 

a power to not give you the liberty to drive the car, a 

liberty to give you this liberty, a liberty to not giv~ you 

this liberty and a claim which protects the liberties and 

powers. To be precise, one has a power right if and only if 

one has (1) a power to do A, (2) a power to do not A, (3) a 

liberty to do A, (4) a liberty to do not A and (5) a claim 

which protects the liberties and the powers. A power right 

contains a bilateral power, a bilateral liberty and a claim. 

A power right is a right because it contains a claim. It is 

a power right because it contains a power. As with liberty 

rights, an immunity may be added to the power right. 

Lack of an adequate analysis of rights has caused 

commentators to miss the fact that there are rights 

corresponding to all the rest of the Hohfeldian elements-

duty rights, disability rights, liability rights and no

claim rights. Each of these sorts of rights follows the 

pattern we have seen in liberty and power rights. Each 
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right is named. 
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Let us begin with duty rights. While reading the 

discussion of liberty rights, one might have wondered what 

sort of right one would have if one had a unilateral liberty 

and a claim. In that case one would have a duty right. The 

phrase "duty right" sounds very odd. Yet there are clear 

examples of such rights. A duty right occurs when a duty is 

protected by a claim. 4 Duty rights are very similar to 

liberty rights. Recall that a liberty right consists of a 

bilateral liberty and a claim. A duty right contains a 

unilateral liberty and a claim. One has a unilateral 

liberty when one has the liberty to do A but one does not 

have the liberty to not do A. Another way to say that one 

has a liberty to do A but not a liberty to not do A is to 

say that one has a duty to do A. So duties imply liberties. 

If one has a duty to do A, then one necessarily has a 

liberty to do A. Suppose that according a legal rule 

system, I have a duty to grade my students' papers. I might 

also have a claim that others refrain from interfering with 

my grading the papers. In that case I have a duty right. 

4Because duties imply unilateral liberties, it would be 
accurate to call duty rights "unilateral liberty rights." 
But it is more convenient to use "duty" rather than 
"unilateral liberty." 



One has a duty right if and only if one has a duty to do A 

and a claim which protects this duty. 
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Duty rights are very common. Suppose that Karen is the 

executor of a friend's will. This means that Karen has a 

duty to distribute her friend's possessions. If someone 

else asserts that he has the right to distribute the 

possessions, Karen might very well assert that she has a 

duty right to do the distributing. According to typical 

legal rule systems, I have a duty right to pay my debts, to 

refrain from killing people, etc. These are not commonly 

referred to as rights because people tend not to demand to 

do their duties. Therefore they tend to keep quiet about 

their duty rights. It is only when people want to do their 

duty that they point out their duty rights. I would assert 

my duty right to grade my students' papers only if someone 

attempted to interfere with my grading and I wanted to grade 

the papers. 

Duty rights are very similar to what are sometimes 

referred to as mandatory rights. 5 Consider an example of a 

mandatory right. In some countries, such as the U.S.S.R., 

the legal rule system implies that people have a legal 

obligation to vote. The obligation is protected by claims. 

For example, one has a claim that others refrain from 

interfering with one's voting (e.g. it is forbidden to hit 

5The term is from Feinberg 1978a: 157-158. 
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voters on the head). It is not clear that people in the 

UJS.S.R. have a duty to vote. Recall that duties are always 

wrt someone and in this case it is not clear who the object 

of a duty to vote would be. Recall also that a duty is 

logically equivalent to an obligation wrt someone. Finally 

recall that some obligations are wrt someone while others 

are not. We will discuss the distinction between 

obligations wrt someone and obligations not wrt someone in 

the next chapter. For the moment, let us assume that the 

obligation to vote in the U.S.S.R. is not a duty. In that 

case people in the U.S.S.R. do not have a duty right. But 

they have something very similar to a duty right. They have 

an obligation protected by claims. Let us refer to this 

sort of right as an obligation right. One has an obligation 

right if and only if one has an obligation to do A which is 

not wrt someone, and a claim which protects the obligation. 

The other common example of a mandatory or obligation 

right-- a child's right to an education-- has the same 

structure. The child has an obligation to attend school. 

The obligation is protected by claims. Others have duties 

to provide schools, bus service, etc. But it is not clear 

that the child's obligation is wrt anyone. So it is not 

clear that the child has a duty right. If the child's 

obligation is not wrt someone, then the child has an 

obligation right-- an obligation which is not wrt someone 
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protected by a claim. People do not demand their obligation 

rights unless they want to do what they have an obligation 

to do. The cases of the obligation rights to vote and to 

attend school are cases where people want to do what they 

have an obligation to do and so demand their obligation 

rights. 

Duty and obligation rights reveal something important 

and surprising about rights in general-- rights are not 

necessarily things one wants or things one will insist upon. 

There are rights which one might prefer not to have. In 

fact all of us have rights we would prefer not to have. For 

example, under the u.s. legal rule system, I have a duty 

right to pay my debts. I would prefer not to have this 

right. So when I say that a duty right is a duty protected 

2Y a claim there is no implication that the protected duty 

is a duty one prefers to have. While it is unusual, Pl can 

protect something of P2 1 s that P2 does not want. For 

example, in a battle a captain might protect a position that 

her general does not want protected. A claim protects a 

duty that one does not want to do when the claim constrains 

others in ways which aid one in doing a duty that one does 

not want to do. 

The existence of duty and obligation rights also 

reveals that those who hold that 

(1) Pl has a right to do A. 

-------------------·----~------·-·--······-·······-·---·---------··----·· 
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entails 

(2) Pl has no obligation to do A. 

are mistaken. 6 According to the U.S. legal rule system I 

have an duty right to pay my debts. But my having this 

right does not entail that I have no obligation to pay my 

debts. Those who think (1) entails (2) have focused too 

much of their attention on liberty rights. (A common 

mistake among rights theorists.) It is true that 

(3) P has a liberty right to do A. 

entails 

(4) P has no obligation to do A. 
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because if P has a liberty right to do A then P has a 

liberty to do A and a liberty to not do A. And if P has a 

liberty to not do A, then P has no obligation to do A. But 

not all rights are liberty rights. The existence of duty 

and obligation rights means that (1) does not entail (2). 

Let us turn to disability rights. During the 

discussion of power rights, one might have wondered what 

sort of right one has if one has a unilateral power, a 

unilateral liberty and a claim. In that case, one has a 

disability right. Notice that if one has a unilateral 

power, then one has a disability. If one has a bilateral 

power, then one has a power to do A and a power to not do A. 

If one has a unilateral power, then one has a power to do A 

6see for example Benditt 1982, Chapter 4. 
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but no power to not do A. If one has no power to not do A, 

then one has a disability to not do A. 

Disability rights are very similar to duty rights in 

that one does not usually demand one's disability rights 

because disabilities are usually not things one wishes to 

have. But one can easily imagine disability rights that 

someone might demand. Suppose that you are a first-year 

faculty member and that, according to the rule system of the 

university, first-year faculty cannot serve on committees. 

Let us focus on a particular committee~- a committee which 

makes tenure decisions. In Hohfeldian terms, you, as a 

first-year faculty member, have a disability to give someone 

tenure. Only members of this committee can do this and you 

cannot be on the committee. You might very well be glad 

that first-year faculty have this disability. So if someone 

tried to put you on the tenure committee, you might well 

assert that you have (1) a disability to be on the 

committee, (2) a unilateral liberty to not be on the 

committee and (3) claims which protect the liberty and the 

disability. For example, you might have a claim against 

others forcing you to attend (boring) committee meetings. 

You are asserting that you have a disability right. You are 

asserting that you have a liberty to do A, a disability to 

do A and a claim which protects the liberty and the 

disability. There are many disability rights. But most are 

.. ---------··-- ----- ·-· ---· - . --
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not worth mentionlng. Under the U.S. legal rule system, I 

have a set of disability rights not to perform thousands of 

people's marriages and a disability right not to be on 

thousands of committees. I am very glad that I have these 

disability rights but I will undoubtedly never have any 

reason to mention their existence outside this work. 

Let us now consider liability rights. Marriage is, in 

part, a liability right. 7 Suppose that under a rule system 

a marriage by definition requires two individuals to be 

married by a justice of the peace. Only a justice of the 

peace has the power to create the complex set of 

obligations, possibilities, etc. which is a marriage. 

Correlative to the justice's power is the liability of two 

individuals to be married. To gain this liability one has 

to fill out certain forms and take a blood test. In 

addition to this liability, one has a liberty to be married. 

One has no duty to not be married. The liability and the 

liberty are protected by claims. For example, others have a 

duty to refrain from doing things such as kidnapping people 

on their way to be married. In such a rule system one has 

liability right. One has a liability right if and only if 

one has {1) a liability to do A, {2) a liberty to do A and 

{3) a claim which protects the liability and the liberty. 

7Wellman 1985: 86-91 also noticed the existence of 
liability rights. 
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Obviously the rule system I have just described is very 

similar to typical legal rule systems. Thousands of people 

have the liability right to be married under the legal rule 

systems we live in. As most state laws are written, married 

individuals and individuals under eighteen do not have this 

liability right because they lack the liberty to be married. 

The fourth and final sort of rights that commentators 

have overlooked is no-claim rights. No-claim rights, like 

disability and duty rights, are common but unmentioned. 

There clearly are no-claimj~ights. Recall the liberty pass 

situation outlined in Chapter Two. I own a car and I sell 

you a pass which grants you a liberty to drive it. 

Correlative to your liberty is my no-claim. Suppose that, 

after I sell you the pass, I decide that I do not want you 

to drive the car. So I go out to hide it. Because I sold 

you a liberty pass, I have a liberty to hide the car. Now 

the legal rule system might very well specify that you and 

others have duties to refrain from interfering with my 

hiding the car. In that case I have a no-claim right. I 

have a liberty to hide the car, a no-claim that you drive my 

car and a claim which protects the liberty and the no-claim. 

One has a no-claim right when one has a no-claim, a liberty 

and a claim which protects them. Of course the legal rule 

system need not grant me a no-claim right. It might give 

you a liberty to interfere with my hiding the car. So I 
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would not have a claim that you refrain from interfering 

with my hiding the car. In that case I have a no-claim but 

not a no-claim right because I lack the claim necessary to 

have this sort of right. 

Let me mention one final point before I turn to some 

objections to my analysis. Hohfeldian bundles which are 

rights can come with a wide variety of elements in them. 

Consider the right to free speech as it is currently 

interpreted by the u.s. Supreme courts. This right is a 

bundle of Hohfeldian elements containing at least the 

following elements: 

(1) a liberty to say that Ronald Regan is a n~rd. 
(2) a liberty to not say that Ronald Regan is a nerd. 
(3) an immunity to having the legal status of saying that 

Ronald Regan is a nerd changed. 
(4) a claim that police provide protection for me when I say 

that Ronald Regan is a nerd. 
(5) a large set of claims that others not interfere with my 

saying that Ronald Regan is a nerd. 

So the right to free speech in the u.s. legal rule system is 

both an immunity right and a liberty right. Because we 

often label as a single right very complex Hohfeldian 

bundles, many rights we speak of as single rights will fall 

into more than one category. Indeed, every sort of right 

falls under the definition of a claim right andjor an 

immunity right. Further, if one defined liberty rights as 

rights which contain either a unilateral or a bilateral 

liberty, then power, duty, disability, liability and no

claim rights would all be liberty rights because they all 

------------------------------~--··--··--·-··•-···-···· ..... _ ...... -. ··--- ........... -- ... -... 
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contain at least a unilateral liberty. This is one reason I 

restricted the definition of liberty rights to those rights 

which contain a bilateral liberty. But even on my more 

restrictive definition, power rights are liberty rights. 

Because rule systems can combine Hohfeldian elements in 

all sorts of complex bundles, there are some rights which 

will not fall into any of the categories I have mentioned. 

For example, it is not clear what sort of right one has if 

one has a bilateral power to do A, a unilateral liberty to 

do A and a claim which protects the power and the liberty. 

This is a claim right and almost, but not quite, a power 

right. Again, it is not clear what sort of right one has if 

one has a liberty to do A, an immunity to having this 

liberty extinguished but no claims. '!'his is an immunity 

right but does not fall into any of the other categories. I 

cannot and am not concerned to provide a label for all of 

the sorts of Hohfeldian bundles which would be a right of 

some sort. Hohfeldian elements could be combined in an 

infinite number of ways. I am content to demonstrate that 

classic cases of the different sorts of rights have the 

elements noted above. How one classifies odd cases is a 

matter of convenience. The point I am concerned to defend 

is that one has a right of some sort if one has a claim or 

an immunity. Any bundle of Hohfeldian elements which 

~-----·----------------------~-~----·-·--··· ·--·--~····. ··-~----·--··· .. ·-··--··---··· 
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contains either a claim or an immunity is a right of some 

sort. 

III 

I now consider several objections that might be raised 

against my analysis. 

(1) Let me begin with a possible objection to my 

analysis of liberty, power, liability, duty, disability and 

no-claim rights. 8 Consider no-claim rights to illustrate 

this objection. One might argue that claims which protect a 

no-claim cannot be a no-claim right because, in typical 

legal rule systems, these claims would exist even if one did 

not have the no-claim. So, according to this objection, I 

do not have a no-claim right because my claim that you 

refrain from interfering with my hiding the car would, in 

most legal rule systems, exist even if I did not have a no

claim. The same sort of objection could be made against 

duty rights, liberty rights, etc. 

Now this no objection to my analysis. The rule system 

need not explicitly conjoin the no-claim and the claims 

which protect it. It may simply imply certain claims which 

create a no-claim right when they protect a no-claim, create 

a liberty right when they protect a liberty, create a power 

8 Here I consider an objection suggested by comments 
made by Lyons 1970. 
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In general, the rules 

right when 

(Fill in the 

blanks with liberty, liability, power., duty, disability or 

no-claim.) 

Claims rights and immunity rights are, in a certain 

sense, the most basic sort of right because only claims and 

immunities are rights even if no other element is present 

and all other elements are not rights unless a claim or an 

immunity is present. All the other sorts of rights are 

packages of various elements in which a claim and/or an 

immunity protects another element. We label the right with 

the name of the protected element. These rights are no 

different in kind from the constitutional right to free 

speech which is, as I noted above, c.n enormously complex 

package of Hohfeldian elements concerning speaking. 

(2) On my analysis a statement that someone has a right 

is logically equivalent to a statement about obligations or 

impossibilities. So, I follow H.L.A. Hart and Allen 

Buchanan in thinking that rights are conclusory. 9 A 

statement of right is nothing more than a resume of 

statements about obligations or impossibilities. Phillip 

Montague would object to any theory which holds that rights 

are logically equivalent to obligations or impossibilities 

9 See Hart 1983: 29 and Buchanan 1987: 573. 
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on the grounds that rights are frequently cited to justify 

obligations. 10 One often hears people citing rights in 

arguments intended to show that people have certain 

obligations. For example, someone might cite the right to 

life in an argument against abortion. A fetuses right to 

life might be cited to justify an obligation to refrain from 

abortions. Montague thinks that any theory which holds that 

rights are conclusory-- are logically equivalent to 

obligations or impossibilities-- cannot explain this use of 

rights. For, according to Montagud, rights cannot justify 

obligations if they are logically equivalent to them. 

But I see no reason to think that logical equivalences 

cannot justify. Consider my belief that the sum of the 

squares of the two sides of a right t.riangle equals the 

square of the hypothenuse. That belief is justified by 

reflection on the definition of a triangle. One would not 

claim that the justification of my belief in Pythagoras' 

theorem is undermined because it follows from the definition 

of a triangle. Similarly, it is odd to claim that the 

justification of obligations is undermined because it 

follows from the definition of a right. 

I suspect that Montague's objection is based on some 

sort of foundationalism. Montague might think that rights 

justify obligations or impossibilities only if they are not 

10 Montague 1980: 373. 
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logically equivalent to them because he thinks that 

normative reasoning has a foundational structure. On this 

foundational structure, one begins with statements of 

rights. These statements then justify obligation or 

impossibility statements. This structure is foundational in 

the sense that one never justifies statements of rights with 

statements of obligation or impossibility. Justification 

moves from statements of rights to statements of obligations 

or impossibilities and never the other way around. Now here 

I can do no more than assert that I do not think that 

normative reasoning has this sort of foundational structure. 

I think that something like Rawlsian reflective equilibrium 

is the correct theory of normative reasoning. 11 So one 

might begin with statements of rights and justify statements 

of obligations or impossibilities. On the other hand, one 

might begin with statements of obligations or 

impossibilities and justify statements of rights. If 

normative reasoning has a reflective equilibrium structure, 

then the logical equivalence of statements of rlghts and 

statements of obligations or impossibilities is no barrier 

to the former justifying the latter or the latter justifying 

the former. 

But there is something to Montague's objection. He is 

quite correct to point out that definitional justification 

11 Rawls 1971: 46-53. 
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runs the risk of begging the question. If statements of 

rights and statem~nts of obligations or impossibilities are 

logically equivalent, then there is a danger that one will 

beg the question in an argument for certain obligations or 

impossibilities by simply asserting without argument a right 

which necessarily implies those obligations or 

impossibilities. The other party to the debate might then 

simply assert the existence of a right which necessarily 

implies the obligations or impossibilities which he favors. 

The phenomenon I have just described occurs all too 

frequently. Among politicians and special interests groups, 

the abortion debate often takes this form. One also sees it 

in non-philosophical discussions of libertarianism. That 

such a pattern of abuse of rights can occur is no objection 

to my analysis of rights. Indeed, my analysis of rights 

explains why this pattern of abuse is common. Because 

rights necessarily imply obligations or impossibilities, it 

is very tempting to justify obligations or impossibilities 

with unsupported claims of rights. 

(3) Alan White claims that there are counterexamples to 

the thesis that all rights imply obligations. 12 He would 

also claim that these rights are counterexamples to the 

thesis that all rights imply obligations or impossibilities. 

He has in mind the following sort of examples-- the right to 

12 White 1984: 14. 
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assume p in a logical proof and the right to believe that 

one's car has been stolen. It is true that we do 

occasionally say things like this. But White is confusing 

the different senses of "right" distinguished in Chapter 1. 

Recall that sometimes when we use the word "right" we are 

stately merely (1) that some action is permitted or (2) that 

some belief is justified. So I might say: "It ia all right 

to start the car now, the cat is no longer underneath it" or 

"She was right, he did go to the store." But clearly these 

are senses of "right" different from the one in "the right 

to free speech." The examples cited by White are more like 

the first two sentences than the third. If I tell my 

students that they have the right to assume anything in a 

sentential calculus proof, I am saying only that they are 

permitted to assume anything they wish. And if I say that 

you have the right to believe that your car has been stolen, 

I am saying that such a belief is justified. Once the three 

senses of "right" are recalled, White's objection clearly 

fails. 

(4) D.N. Maccormick also claims that there are 

counterexamples to the thesis that all rights imply 

obligations. 13 He too would take these to be 

counterexamples to the thesis that all rights imply 

obligations or impossibilities. He cites the following 

13Maccormick 1977: 200. 
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case. According to the Scottish legal rule system, if 

someone with children dies intestate, then the children have 

a right to the whole of the intestate estate. The intestate 

estate is whatever is left after things like inheritance 

taxes are paid. Of course when someone with a child dies 

intestate, the child does not at the moment of death gain a 

right to the intestate estate. According to Maccormick, at 

the moment of death the child gains a right to "receive in 

due course ... the assets remaining in the executor's hands 

after satisfaction of prior claims." 

Maccormick claims that there is no obligation (he uses 

the term duty) implied by this right. For "whereas the 

right vests at the moment of the intestate's death, there is 

not at that moment an executor to bear the correlative 

duty." So, according to Maccormick, the child's right to 

"receive in due course" the intestate estate does not imply 

an obligation because, until the court appoints an executor, 

there is no one who has the obligation implied by this 

right. So Maccormick thinks it is not true that all rights 

imply obligations or impossibilities. 

Maccormick's error becomes apparent if one considers 

what a child of someone who died intestate would do if the 

court did not appoint an executor. The child would assert 

that he has a right that the court appoint an executor. 

Moreover, this assertion would be true. The Scottish legal 

·-------------------------~-··----··•·-·--·· ····-- ......... _. ___ ....... ····---...... .. 
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rule system does imply this right. So MacCormick was wrong 

to say tbat at the moment of death the child gained a right 

to "receive in due course •.. the assets remaining in the 

executor's hands after satisfaction of prior claims." 

Rather, at the moment of death the child gains a right that 

the court appoint an executor. Only when the executor is 

appointed does the child gain the right to "receive in due 

course ••• the assets remaining in the executor's hands after 

satisfaction of prior claims." And only after the executor 

performs his duties does the child gain the right to the 

intestate estate. All these rights imply obligations or 

impossibilities on the part of others. MacCormick has not 

offered a counterexample to the thesis that all rights imply 

obligations or impossibilities. 

(5) Another objection to the view that all rights imply 

obligations or impossibilities will be raised by those who 

think that there are what Joel Feinberg has called manifesto 

rights. 14 One might think that (1) people in very poor 

countries have a right to a certain amount of food and that 

(2) no one has an obligation to provide them with food 

because there is simply not enough food to go around. Now I 

prefer to say that such people do not currently have a right 

to the food, but, given their need, they will have a right 

the moment it is possible to feed them. I follow Feinberg 

14Feinberg 1973: 67. 
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in thinking that people in these circumstances have 

"permanent possibilities of rights" although they do not 

actually have rights now. I prefer this description of the 

situation because it preserves the direct connection between 

rights and constraints on the actions of others. If we 

wanted to incorporate the manifesto sense of rights into our 

analysis, we would have to hold that rights actually ~ 

counter-factually constrain others. Spelling out the 

appropriate counter-factual conditions would be a very 

difficult task. We can avoid this task if we hold that 

people in these circumstances do not now have a right but 

that they do have important needs which will justify a right 

the moment it is possible for someone to meet those needs. 

This analysis of the situation does not in any way imply 

that these needs are less morally important. It only 

acknowledges that sometimes we cannot meet even the most 

important needs. 

(6) Some might question the view, to which my analysis 

commits me, that immunities imply rights. Hillary Bok 

suggests the following counterexample to the view that all 

immunities are rights. 15 Consider an example similar to the 

Sedition Acts passed during the Confederation. Suppose that 

a legislature enacted a law making political speech 

forbidden. Then at a later date they adopted a constitution 

15The counterexample was presented in conversation. 
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which made it impossible for the legislature to make a law 

which forbid political speech. But this constitution did 

not repeal the previous law forbidding political speech. It 

merely made it impossible for the legislature to pass a new 

law restricting political speech if they repealed the 

original one. Bok suggests that in this case one would have 

an immunity but not a right. 

I do not think this is a persuasive counterexample. In 

the imagined situation everyone would have an immunity to 

the legislature's making political speech forbidden if they 

repealed the original law restricting political speech. So 

everyone would have a right that the legislature not make 

political speech forbidden if they repealed the original 

law. This sort of conditional right occurs all the time. 

The right in Bok's example is no different in kind from my 

right in typical legal rule systems that the government not 

take my car if I have paid the tax and license. Rights are 

frequently conditional in this manner. Conditional rights 

are more or less valuable depending on the condition within 

the right. The conditional immunity right in Bok's example 

is a particularly useless right. But it is a right 

nevertheless. 
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(7) Another possible counter-example to the view that 

immunities imply rights has been proposed by Holly Smith. 16 

Suppose that I have a duty to not kill Bob and an immunity 

to having my duty to not kill Bob changed into a liberty to 

kill Bob. Smith claims that my analysis implies that in 

this case I have a right to kill Bob. But this is 

i:ncorrect. As normally understood, the right to kill Bob 

would be a liberty right. So to have this right I must have 

a liberty to kill Bob. I do not have such a liberty in 

Smith's case so I do not have a liberty right to kill Bob. 

But I do have another right. I have an immunity right that 

my duty to not kill Bob not be changed into a liberty to 

kill Bob. Now this is another right which would normally be 

useless. (But I might be glad to have this right if I were 

worried that weakness of the will might lead me to kill Bob 

if I had the liberty to do so.) But it is a right 

nevertheless. Smith has confused two different rights-- the 

liberty right to kill Bob and the immunity right to not have 

my duty changed into a liberty. In the situation she 

outlines, I have the later right but not the former. 

The situation is clarified if one considers the 

parallel case with claims. It is important to distinguish 

between the liberty right to drive a car and the claim 

16This counter-example was also presented in 
conversation. 
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right that others not blow up the car. The second right 

might be part of the first. The first right is a liberty 

right containing the bilateral liberty to drive the car and 

claims against interference which protect this liberty. The 

second right is merely a claim right. 

claim right without the liberty right. 

One might have the 

That is, one miyht 

have a claim that others not blow up the car and not have a 

liberty to drive the car. In that case, one does not have 

the liberty right to drive the car, but one still has a 

claim right that others not blow up the car. Similarly, one 

might not have the liberty right to kill Bob and still have 

the immunity right that one's duty not to kill Bob not be 

changed into a liberty to kill Bob. 

Smith's objection, while unpersuasive, does raise an 

interesting issue-- can one have a right to do A if one does 

not have a liberty to do A? It is very tempting to think 

that if one has a right to do A, then one must have at least 

a unilateral liberty to do A. It is very tempting to say 

that one cannot have a right to do something one has a duty 

to not do. This, someone might argue, is why rights to do 

A, such as the right to drive a car, the right to kill Bob, 

etc. always contain a liberty. This view is buttressed if 

one recalls our discussion of the various Hohfeldian rights 

to do A. One will notice that in each case we discussed a 

liberty is part of the bundle that is the right. It is 

-------------------------~--~-----·-·-········-··••>"•·--· ·--·-····--·----·--·····---
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clear that rights that another do A, do not necessarily 

contain a liberty. My right that you not blow up my car or 

change my duty into a liberty, is a right even if I do not 

have a liberty. But, of course, it is not a right to do 

anything. It is a right that you not do something. Notice 

that claim and immunity rights are never rights to do an 

action. They are rights that others do or not do something. 

The other sorts of rights-- liberty rights, power rights, 

duty rights, disability rights, liability rights and no

claim rights-- are always rights to do an action. That is 

why all six of these rights contain a liberty while claim 

and immunity rights do not contain a liberty. 

In spite of the temptation to adopt the view that if 

one has a right to do A, then one has a liberty to do A, I 

think that this view is false. It is true that all the 

cases of a right to do A discussed above contain a liberty. 

But I think this only reflects the fact that rights to do A 

usually contain a liberty. There are exceptions to this 

rule. Jeremy Waldron has pointed out that there are clear 

counterexamples to the view that rights must contain a 

liberty. 17 Let us consider an example inspired by Waldron 

and current events. Suppose for the sake of the argument 

that there is a moral rule system and that it is as we 

pretheoretically think it is. Further suppose that a member 

17Waldron 1981. 
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of the Klu Klux Klan runs for political office in my state. 

She fills out the appropriai:e forms and gets the appropriate 

number of signatures to be on the ballot. It is obvious 

that I would have a moral right to vote for the Klan member. 

It is equally obvious that it would be immoral, i.e. morally 

impermissible, for me to do so. So there are cases in which 

one has a right to do something which one does not have a 

liberty to do. In other words, one can have a right to do A 

and still have an obligation to not do A. In such cases, 

one will not have a liberty right because one does not have 

a liberty. one will have claims andjor immunities which 

protect one's ability to do something that one has an 

obligation to refrain from doing. 

A theory of rights must explain how it is possible to 

have a right to do what one has an obligation not to do. 

And my theory has no trouble providing such an explanation. 

To say that I have a moral right to vote for the Klan member 

is to say that I have claims that others not interfere with 

my voting. This rights statement, like all claim and 

immunity rigltt statements, is a statement of the obligations 

of others. It has no implications concerning my 

obligations. Claim and immunity statements are statements 

about the normative status of acts of people other than the 

rightholder. This explains why one can have a right to do 

an impermissible act. 

------------------~---------·-··-~·····-········-··--·········-··--········· 
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If I may digress for a moment, any substantively 

plausible moral rule system will not allow a great many 

occasions where people have the right to perform an 

impermissible act. In general it will be convenient for one 

to have rights to do permissible acts and no right to do 

impermissible acts. But, because of falibilist and autonomy 

considerations, it is also true that any substantively 

plausible moral rule system will have to allow for some 

cases of a right to do impermissible acts. 

(8) Finally, some will object that my analysis of 

rights is unn~cessarily complex. There is a group of 

theorists who do not analyze rights in terms of rule systems 

and Hohfeldian elements. Instead they explicate the concept 

of a right by proposing synonyms. on these analyses rights 

are valid claims, 18 justified demands19 or entitlements. 20 

Let us call these views "synonym theories." These views are 

different from the analysis proposed here in that they do 

not analyze rights in terms of fundamental normative 

concepts. Rather they propose a synonym for the term 

"right." Now my analysis also proposes a phrase which is 

synonymous with phrases using the term "rights." I have 

argued that rights are claims or immunities. But I have 

18 Feinberg 1973: 64-67. 

19Haksar 1978. 

~ McCloskey 1965 and 1976. 
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gone on to analyze claims and immunities in terms of 

obligations or impossibilities. So I analyze rights in 

terms of fundamental normative concepts. The synonym 

theories do not attempt to analyze rights in these terms. 

All synonym views share the same defect-- they do not 

tell us the place of rights within morali·ty in general. 

86 

They define rights in terms of some concept that is not 

fundamental to normative discourse in the way that the 

concepts of obligation, permission, etc. are. Now the 

synonym theorist may, if the synonym is a good one, have 

helped us understand the concept of rights. But the synonym 

theorist has not told us how rights fit into morality. I 

have coupled a statement that rights are claims or 

immunities with an analysis of claims and immunities in 

terms of fundamental normative concepts. So my view is more 

complex than a synonym view. But this complexity allows us 

to see the relationship between rights and fundamental 

normative concepts. synonym views are helpful because they 

allow us to elucidate the concept of a right. But they are 

inferior to analyses of rights in terms of fundamental 

normative concepts. 

--------------------------··----·--···--····--~--·----· ··-··-----·------·--
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CHAPTER 4 

THE RELATIONAL NATURE OF RIGHTS 

In the interest of smooth exposition, I set aside the 

important and difficult question of what an obligation, 

permission, etc. wrt someone is. I also played fast and 

loose with the relational nature of rights and Hohfeldian 

elements in the last chapter. To be precise, one would have 

to go through the preceding chapter and specify that all the 

obligations, impossibilities, claims, immunities, etc. which 

compose rights are wrt the rightholder. I now turn to 

analyzing the relational nature of rights and Hohfeldian 

elements. 

In the last chapter I noted that an essential feature 

of rights is that they place normative constraints on 

another. Another essential feature of rights is that these 

constraints are owed to the rightholder. Rights are 

normative constraints owed to the rightholder. What does it 

mean to say that a normative constraint is owed to someone? 

This is the question I hope to answer in this chapter. 

There is an important difference between failing to 

respect someone's rights and failing to fulfill au 

obligation which is not part of a right. To illustrate this 

difference, let us assume for the sake of argument that 

there is a moral rule system and that it is as we 

----------------------~~~---·--·-·-·----···--··---·--··--·------·-··---·· 
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pretheoretically think it is. Consider the difference 

between failing to pay a debt and failing to give to 

charity. One has an obligation to pay the debt and one has 

an obligation to give to charity, but there is an important 

difference between these two obligations. In failing to pay 

the debt, one wrongs the debtholder. But in failing to give 

to charity one does something wrong but one does not wrong 

anyone. In general, if one violates another's right, then 

one has wronged him. The verb, as opposed to the adjective, 

"wrong" is used to indicate that one has failed to meet an 

obligation which one owes to the rightholder. But if one 

fails to do something which one has an obligation to do but 

which is not part of a right, then one has not wronged 

anyone. The obligation is not owed to anyone. These cases 

indicate that rights are relational. When I say that rights 

are relational I mean that the obligations and 

impossibilities implied by rights are owed to someone. 

I think that the difference between these cases, still 

only vaguely indicated, and therefore the notion of an 

obligation owed to someone can be captured by suitably 

refining the concept of an obligation or impossibility wrt 

someone. I think that the difference between these two 

cases is that the first obligation is wrt someone while the 

second is not. My view is that rights are obligations or 



impossibilities wrt someone. Only normative constraints 

which are wrt someone are rights. 
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Some cases are not as clear as the two outlined above. 

These cases will serve to test a theory of the relational 

nature of rights. One case in particular has puzzled 

philosophers-- the case of third party beneficiaries. 

Suppose that Mary promises Fred Junior that she will pay his 

father, Fred Senior, $100. 

to pay Fred Senior $100. 

Mary clearly has an obligation 

But to whom is this obligation 

ow~d? Is it owed to Fred Junior or Fred Senior? In our 

terms, is Mary's obligation wrt Fred Junior or wrt Fred 

Senior? We will return to this case later. 

Recall that all Hohfeldian elements relate precisely 

two people. One never has a claim simpliciter. One always 

has a claim wrt someone. And the same is true for all 

Hohfeldian statements. I suspect that philosophers have 

found analyzing rights in Hohfeldian terms attractive 

because Hohfeldian elements are defined so that they always 

relate two people. The relational feature of Hohfeldian 

elements insures that if one analyses rights in Hohfeldian 

terms, one will include the relational nature of rights in 

one's analysis. 

Following other commentators, I will call an 

obligation, impossibility, etc. wrt someone a relative 

obligation, impossibility, etc. and an obligation, 
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impossibility, etc. which is not wrt someone a non-relative 

obligation, impossibility, etc. For convenience we will 

focus on relative versus non-relative obligations. The 

discussion will apply, mutatis mutandis, to impossibilities. 

In Section I of this chapter I consider and reject the 

two most popular theories of relative obligation-- the 

choice and interest theories. But this section is not 

merely destructive. Considering what is wrong with these 

two theories will allow us to see some respects in which 

they are correct. This will motivate the analysis of 

relative obligation presented in Section II. Section III 

considers some implications of the rights analysis presented 

in this and the preceding chapter. 

I 

There are two competing theories of the nature of 

rights in general and relative obligation in particular-

the choice theory and interest theory. Defenders of the 

choice theory argue that the function of rights is to 

protect choices and that one can explain the relational 

nature of rights by arguing that the obligations implied by 

rights are relative to the individual whose choices are 

protected. On the choice theory, an obligation is relative 

to Pl when it is Pl's choice that the obligation protects. 

Defenders of the interest theory argue that the function of 
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rights is to protect interests and that one can explain the 

relational nature of rights by arguing that the obligations 

implied by rights are relative to the individual whose 

interests are protected. On the interest theory, an 

obligaticn is relative to Pl when it is Pl's interest that 

the obligation protects. Or, to say the same thing in a 

more traditional way, an obligation is relative to Pl when 

P1 is the beneficiary of the obligation. Let me evaluate 

the choice and interest theories in turn. In this section I 

will focus on the choice and interest theories as theories 

of relative obligation. I will discuss their thesis about 

the function of rights in Section III. 

There are many different versions of the choice theory. 

It has been defended by H.L.A. Hart, Carl Wellman, Phillip 

Montague and L.W. Sumner. 1 I will not concern myself with 

the differences between these theorists. Instead, I want to 

point out problems for any theory of this type. Common to 

all forms of the choice theory is the view that rights are 

necessarily things which protect choices. The problems with 

the choice theory are all counterexamples to this view. 

First of all, if one holds that rights necessarily 

protect choices, then beings which do not choose cannot have 

1 See Hart 1973, Wellman 1985, Montague 1980, 1989 and 
Sumner 1987. Wellman does not refer to his theory as a 
choice theory. He calls it a will theory. But it is open 
to the objections outlined in this section. 

------------------------~----·-·--· .... , ... _ ........ ____ .......... ,, ___ , ____ _ 
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rights. This appears to imply that children and animals 

cannot have rights. Even if the choice theory implies that 

animals cannot have rights, this is not much of an objection 

to the theory because the existence of animal rights is 

controversial. Let us then leave that issue aside. 

But if the choice theory implies that children do not 

have rights, this is a much more serious objection. 2 

Suppose I kill two people-- one an adult and the other a 

child. That one of my victims is a child and the other is 

an adult does not seem to make any difference in the moral 

evaluation of my act. It would be ve~y odd to hold that in 

killing the adult I violated a right that I did not violate 

in killing the child. Moreover, we clearly do quite 

naturally speak of the rights of children-- a child's right 

to education, to a certain amount of food, to be free from 

abuse. The choice theorist has a great deal of explaining 

to do. Not that there are no possible avenues for her to 

explore. She might simply bite the bullet and deny that 

children have rights. She might attempt to argue that 

children do have the choice capabilities necessary to have 

rights. So perhaps she could resolve the problem of 

children's rights. 

2This objection has been raised by Maccormick 1976. 

-----------------------~·~-----·-···· .. --.-- .. ·-··--····-·-·· .. --·· 
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There are, however, other problems for the choice 

theorist. She is unable to account for obligation rights. 3 

Recall that an obligation right occurs when an obligation 

which is not wrt anyone is protected by a claim. One 

example of an obligation right is the right to vote in many 

legal rule systems. There seems to be no choice protected 

by the obligation right to vote. If one has a liberty right 

to vote, as those in the United States do, then there is 

clearly a choice which the liberty right protects. In the 

U.S. legal rule system one has a permission to vote and a 

permission not to vote. These permissions are protect by 

claims. In the u.s. one's choices concerning voting are 

protected by rights. But in those countries where one has 

an obligation right to vote one's choices concerning voting 

are not protected. One has an obligation to vote and it is 

this obligation, not a choice, which is protected by claims. 

The choice theorist might argue that there are no 

obligation rights. She might argue that obligation rights 

are merely obligations which we mistakenly call rights 

because many people want to perform these obligations. But 

obligation rights are rights in the most straightforward 

sense. They have exactly the same structure as liberty 

rights, power rights, etc. Obligation rights are not an 

3Here I go over an objection made by Wellman 1985: 65. 

---------------------·----·~-··------····-'"•' ___ ,_ .. ____________________ , 



94 

aberrant phenomenon. Rather they are perfectly typical. In 

light of this, it is implausible to deny that they are 

rights. 

Finally the choice theorist has difficulty accounting 

for disability rights. Recall the disability right that you 

had if you were a first-year faculty member. Here the right 

does not protect a choice but protects you from having to 

make choices you do not want to make. You do not demand 

this disability right because you have a choice you want to 

make. Rather you have no choice. As a first-year faculty 

member you are unable to give anyone tenure-- you have a 

disability to give anyone tenure. This is true whether you 

want to give someone tenure or not. The waters are muddied 

because you would probably not demand this disability right 

if you wanted to sit on the tenure committee. Suppose you 

wanted to sit on the committee and someone, mistakenly 

thinking that you were a second-year faculty member, asked 

you to do so. You would be tempted to ignore the fact that 

you lack the power to give tenure and try to fake it. But 

that you can attempt to deceive others into thinking that 

you have a power, does not mean that you have a power. The 

fact remains that you have a disability to give tenure. 

Disability rights do not p~otect choices for there is no 

choice to be protected. The choice theorist cannot account 

for these rights. 

-------------------------~-··------·---······-·· .... ····-· ·-.. ····--·-··--··---··· 
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There are two possible responses the choice theorist 

might make to the objections I have just outlined. First of 

all, she might argue that I have misinterpreted the choice 

theory. She might hold that it is not true that on the 

choice theory, an obligation is relative to Pl when it is 

Pl's choice that the obligation protects. Rather, she might 

hold, on the choice theory an obligation is relative to Pl 

when Pl has control over the obligation. 4 Pl has control 

over an obligation when he has the power to waive and to not 

waive the obligation. So in the third party beneficiary 

case outlined above Mary's obligation is relative to Fred 

Junior because it is Fred Junior, not Fred Senior, who can 

waive the obligation. The problem with this version of the 

choice theory is that it is open to exactly the same 

objections I have presented against the original version of 

the theory. One cannot have control over an obligation 

unless one has a choice concerning whether to waive or not 

waive the obligation. So the cases of children's rights, 

obligation and disability rights are still counterexamples 

to the revised version of the choice theory. In these 

cases, the rightholder has no power to waive the obligations 

implied by the right. 

Secondly, a defender of the choice theory might argue 

that rights protect only physical choices-- not normative 

4see Hart 1955 for this view. 

------------------------~·-··--·--·•··----··-·····-...... , .... _, ___ ............ _. __ .... _ .... . 
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choices. I have been tacitly assuming that the choices 

which rights are suppose to protect are normative choices. 

Although they do not explicitly discuss the matter, I think 

that choice theorist have made the same assumption. But the 

notion of choice is ambiguous. There are three things the 

word "choice" might refer to. First of all, it might refer 

to a mental act. As I examine the interior of my fridge, 

there is a moment when I choose to go out for pizza tonight. 

"Choice" might refer to this sort of mental act. Let us 

call this a mental choice. A second use of the word 

"choice" occurs when I tell my friends that I chose to go 

for pizza last night. Here I refer to the physical act of 

going for pizza instead of eating at home. Let us call this 

a physical choice. Thirdly, "choice" might refer to a 

normative choice. One has a normative choice if a rule 

system implies that one has a liberty or power to do A and a 

liberty or power to not do A. Recall Bill who was injured 

in an accident and is physically unable to sign his name. 

If a rule system requires a signature for Bill to give his 

car to someone, Bill is physically unable to give his car to 

someone. But he is not mentally or normatively unable to do 

so. He still has the mental facilities to decide to give 

his car to someone. He still has the power under the rules 

of the rule system. Recall liberties and powers were not 

defined in terms of physical ability. So Bill has no 
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physical choice to refrain from giving his car away. But he 

still has the normative choice. 

Which sort of choice does the choice theorist have in 

mind? As I said above, I have assumed that the choices the 

choice theorist discusses are normative choices. Mental 

choices are obviously not what she has in mind. Rights do 

not protect one's ability to do mental acts. But perhaps 

the choice theorist is concerned to protect physical, not 

normative, choices. If she made this revision the fact that 

there is no normative choice, i.e. no power, to be protected 

would no longer be an objection. She would simply hold that 

there is no right in the first-year faculty case. Giving 

someone tenure is a normative, not a physical, act. so if 

rights protect only physical choices, then no one has a 

right to give tenure. For reasons similar to those I 

mention when discussing the possibility that there are no 

obligation rights, I think it is implausible to deny the 

existence of disability rights. They have exactly the same 

structure as liberty rights, power rights, etc. 

Further, this revision of the choice theorist's 

position is open to another serious objection. Bill is 

physically unable to sign his name or, let us say, drive a 

car. If the choice theorist makes the suggested response to 

the disability right problem, then she is committed to the 

view that Bill has no legal right to drive. If rights 
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protect only physical choices, those who lack the physical 

abilities to exercise a certain right do not have that 

right. The revised choice theory is unable to distinguish 

not having a right from having a right but being physically 

unable to exercise it. 

The interest theory is as implausible as the choice 

theory. Different versions of this theory have been 

defended by Joseph Raz, Alan Gewirth, David Lyons and D.N. 

Maccormick. 5 As with the choice theory, we need not: concern 

ourselves with the disputes among interest theorists. On 

the interest theory Fred Senior has the right in the third-

party beneficiary case because his interests, not Fred 

Junior's, are advanced by Mary's fulfilling her obligation 

to pay Fred Senior $100. Common to all versions of the 

interest theory is the view that rights necessarily protect 

the interests of the rightholder. There are clear 

counterexamples to this view. 

First of all, sometimes rights are granted not to 

protect the interests of the rightholder but rather to 

protect the interests of people other than the rightholder. 

This frequently occurs with the rights of public officials. 

Consider an example from current affairs. Congress recently 

decided that the chairman of The Federal Deposit Insurance 

5 See MacCormick 1977, Raz 1986: 166, Gewirth 1982: 11 
and Lyons 1969. 
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Corporation (FDIC) was to have a large set of rights 

concerning the disposal of the property owned by failed 

thrifts. The chairman of the FDIC, William Siedman, opposed 

being granted these rights. He felt that he already had too 

many responsibilities and that a special board ought to be 

appointed to dispose of the property. Congress gave the 

chairman these rights in spite of his objections. 6 Clearly 

the purpose of these rights is not to protect the int~rests 

of the chairman but to protect the interests of the public 

at large. 

Defenders of the interest theory might retreat from the 

claim that rights necessarily protect the interests of the 

rightholder to the claim that rights necessarily protect 

someone's interests-- but not necessarily those of the 

rightholder. But if the interest theory is modified in this 

way, then it no longer has an explanation of the relational 

nature of rights. On the interest theory, an obligation is 

relative to Pl when the obligation protects one of Pl's 

interests. But if the interest theory holds merely that a 

right protects somebody's interest, but not necessarily an 

interest of the rightholder, then it is no longer clear why 

the obligations implied by the right are relative to the 

rightholder. 

6 Here I recount an interview broadcast in July of 1989 
on the MacNeil/Lehrer News Hour. I am unable to discover 
the exact date. 

-------------------------~---···-·----·· ,,.,_ ........ _ ....•. _ ....... ,. .. ___ , .. ,_ .. 
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Furthermore, there are other counterexamples to both 

the original and the revised interest theory. Consider a 

rule system in which begins with only one rule-- that any 

act not specifically permitted or obligatory is forbidden. 

Now a second rule is added to the system. This rule implies 

that severing one's little left toe is permitted. Others 

are under an obligation to refrain from interfering with the 

another's severing of his little left toe because all acts 

which are not specifically permitted or obligatory are 

forbidden. This rule system contains a right to sever one's 

little left toe. Of course this is a right which is in 

hardly anyone's interest. The vast majority will not avail 

themselves of this right because it is not in their interest 

to have it. But it is their right nevertheless. People 

will not demand or exercise rights which do not serve their 

interests. But this is a contingent fact and no part of the 

concept of a right. The interest theory implies that rights 

which do not protect interests are conceptually impossible. 

This is incorrect. Such rights are conceptually possible 

but useless. 

At this point the interest theorist might argue that I 

have fail to make an important distinction-- the distinction 

between it being in one's interest to have a right and it 

being in one's interest to exercise a right. He might argue 

that in the odd legal system outlined in the previous 

---------------------------~-··~--··•-----·-" ..... _ ........ - ... -........... ,_, __ ....... .. 



101 

paragraph, hardly anyone has an interest in exercising the 

right to sever their little left toe but that everyone has 

an interest in having the right to sever their little left 

toe. 

I find this defense of the interest theory 

unpersuasive. If the exercise of a right is not and never 

will be in one's interest, then having the right is not in 

one's interest. In this respect rights are just like 

physical objects. If it is not and never will be in my 

interest to have or do something with a certain physical 

object, then it is not now in my interest to have it. It is 

not and will never be in my interest to have or do anything 

with a giraffe. It is not now in my interest to have a 

giraffe. I know that exercising the right to sever my 

little left toe is not and will never be in my interest. So 

having this right is not in my interest. Of course, having 

a right might be in one's interest even if it is not now in 

one's interest to exercise the right. Circumstances may 

change and what it not now in my interest my be in my 

interest at a latter date. But exercising the right to 

sever my little left toe will never be in my interest so 

having that right is not in my interest. 

There has been a great deal of ink devoted to deciding 

between the choice and interest theories. Authors have been 

very persuasive when they present objections to the opposing 
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view hut less than persuasive when defending their own. The 

obvious conclusion to draw is that both theories are false. 

There is no necessary connection between the concept of 

rights and either choices or interests. On some occasions 

rights protect choices and on other occasions they protect 

interests. In most cases they protect both and in some 

cases they protect neither. Now rights which do not protect 

choices, interest or anything else will be useless rights 

and so such rights will tend not to appear in actual rule 

systems. But one can cite examples of rights that protect 

neither choices nor interests. We have already discussed 

such a right-- the duty right to pay a debt. If it were not 

for the enforcement provisions in the legal rule system, it 

would not in my interest to pay my debts. Because this is a 

duty right, I do not have any (normative) choice in this 

case. So one can imagine rights which protect neither 

choices nor interests. 

II 

The choice and interest theorists are attempting to 

explain the relational nature of rights. Since I reject 

both of these explanations, I must provide my own. Notice 

that both choices and interests are features of individuals. 

A choice is always the choice of some individual person. An 

interest is always the interest of an individual person. 

----------------------·----·-·· ----. "·--··----·--
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This suggests that the distinction between relative and non-

relative obligations turns on the features of an individual. 

With "individual" I refer to normal human beings. I suggest 

that an obligation is relative to P1 when it is a feature of 

P1 which grounds the obligation. 7 Otherwise it is a non-

relative obligation. The idea that relative obligations are 

obligations grounded in features of individuals is very 

attractive and intuitively plausible. But as it stands, it 

is much too vague. I need to explain what it is for an 

obligation to be grounded in a feature of an individual. 

That is my task in this section. 

Let us use the cases of debts and charity mentioned at 

the beginning of this chapter as examples. Recall that we 

are assuming for the sake of argument that there is a moral 

rule system and that it is as we pretheoretically think it 

is. Pretheoretically we think that the debtholder has a 

right to repayment of the debt while the objects of charity 

do not have a right to the money that people have an 

obligation to give them. We are seeking the difference 

between these two cases. Why is there a right in the first 

case but not in the second in spite of the fact that there 

is an obligation in both? Let me fill out these examples a 

bit. 

7Here I draw on Haksar 1978: 192-193. Haksar's 
comments are very suggestive but not very precise. I try to 
resolve that problem in what follows. 
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Suppose that Sue promises Bob that she will give him 

$50. According to the moral rule system, if one promises 

that one will give another $50, then one has an obligation 

to give the person to whom one gave the promise $50. So 

because of Sue's promise, Sue owes a debt to Bob. Bob has a 

right that Sue pay him $50. Let us ask ourselves what 

grounds Sue's obligation to pay Bob $50 is debt. In other 

words, let us ask ourselves why Sue has this obligation. 

She has this obligation because she has promised to pay Bob 

$50 and the moral rule system implies that if one promises 

that one will give someone some money, then one has an 

obligation to give that person the money. If Sue had not 

promised or if the moral rule system did not imply that 

promising generates an obligation, then Sue would not have 

the obligation to pay Bob $50. 

Turning to the charity case, let us suppose that there 

is a group a people who, through no fault of their own, are 

very poor. Jane is relatively affluent. According to the 

moral rule system, if a group of people are in need and one 

is relatively affluent, then one has an obligation to give 

some money to some of those in need. So Jane has an 

obligation to give some money to some of those in need. But 

in this case, no one has a right that Jane give him some 

money. Jane's obligation is imperfect. An obligation is 

imperfect when one has moral discretion concerning when and 

------------------------~-·~-·--·--···-···- .. ., .. _ ········-···--·---···-·--.. - .. 
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how one fulfills the obligation. Jane can fulfill her 

obligation to give to the needy by giving to needy Kate 

today, or to needy Howard tomorrow, or to needy George next 

week, or to ... Let us ask ourselves what grounds Jane's 

obligation. In other words, let us ask ourselves why Jane 

has this obligation. She has this obligation because she is 

affluent, some are needy and the moral rule system implies 

that if one is affluent and some are needy, then one has an 

obligation to give some money to some of the needy. If Jane 

were not affluent or if there were no needy or if the moral 

rule system did not imply that when one is affluent and 

others are needy, one has an obligation to give some money 

to the needy, then Jane would not have this obligation. 

In both Sue's and Jane's cases they have the obligation 

they do in part because the moral rule system contains a 

certain rule. In Sue's case, she has an obligation because 

the moral rule system implies that: 

If one promises to pay another a sum of money, 
then one has an obligation to give that sum of 
money to that person. 

In Jane's case, she has an obligation because the moral rule 

system implies that: 

If one is affluent and some are needy, then one 
has an obligation to give some money to some of 
the needy. 

Notice an important difference between the two indented 

statements. The first moral rule refers to an individual--
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"If one promises to pay another ... " But the second moral 

rule refers to a group-- "If one is affluent and some ... " 

This suggests that an obligation is grounded in an 

individual, that an obligation is relative to an individual, 

that an obligation is wrt an individual when the reason one 

has the obligation is that the moral rule system implies 

that if a certain individual has some feature, then another 

has an obligation. It suggests that an obligation is not 

grounded in an individual, that an obligation is not 

relative to an individual, that an obligation is not wrt an 

individual when the reason one has the obligation is that 

the moral rule system implies that if a non-individual has 

some feature, then someone has an obligation. 

Generalizing from these two cases, let me formulate a 

question which will allow us to tell whether an obligation 

is relative or not. The key question which allows us to 

determine whether an obligation is grounded in a feature of 

an individual is: 

(K) Why, according to rule system R, does Pl have an 
obligation to do A? 

(I label this question K because it is the Key question.) 

Suppose that the response to this question is: 

(R) Because R implies that if P2 has feature F, then 
Pl has an obligation to do A. 

In that case Pl's obligation is grounded in a feature of P2. 

In other words, Pl has an obligation relative to P2. ("R" 
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is the first letter of "relative.") And in yet other words, 

Pl has an obligation wrt P2 so P2 has a right. The 

obligation is relative to P2 and no one else because it is 

P2 who has F. Suppose we ask ourselves question K for Sue's 

case. Why, according to the moral rule system, does Sue 

have an obligation to pay Bob $50? The answer is: because 

the moral rule system implies that if Bob has the feature of 

being promised $50 by Sue, then Sue has the obligation to 

pay Bob $50. The answer has the form of response R because 

it refers to a feature of an individual-- Bob. In this case 

F is "being promised $50 11 and F is the feature of an 

individual-- Bob. So sue's obligation is relative to Bob. 

That is why Bob has a right. 

Suppose, on the other hand, that the answer to the key 

question, K, is: 

(N) Because R implies that if a non-individual has F, 
then Pl has an obligation to do A. 

In this case Pl's obligation is not grounded in a feature of 

an individual. So Pl's obligation is a non-relative 

obligation and no one has a right that Pl do A. ("N" is the 

first letter of "non-relative.") Let us consider question I< 

for Jane's case. Why, according to the moral rule system, 

does Jane have an obligation to give to the needy? The 

answer is: because the moral rule system implies that if 

some people are in need and one is affluent, then one has an 

obligation to give to the needy. The answer has the form of 
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response N because it refers to a feature of a non

individual-- the needy. F is "being in need." But F is not. 

the feature of an individual. It is the feature of a group. 

So Jane's obligation is not relative to anyone and no one 

has a right that Jane give to the needy. 

One might object that in this case we could answer 

question K with a series of responses which did refer to 

individuals. The responses would be: because the moral rule 

system implies that if P2 is in need, then P1 has an 

obligation to give to P2 and that if P3 is in need, then PI 

has an obligation to give to P3, and that if ... But if the 

moral rule system is as we pretheoretically think it is, 

then this response to question K is incorrect. We do not 

pretheoretically think that the moral rule system implies 

that if P2 is in need, then PI ought to give to P2. In 

other words, we pretheoretically think that the obligation 

to give to charity is imperfect. Whether our pretheoretic 

judgments about the moral rule system are correct or not, 

they imply that the obligation to give to charity is a non

relative obligation. 

Let me now turn to a series of clarifications of my 

analysis of relative obligation. In the process, I will 

provide several more examples of relative and non-relative 

obligations. 

---------------___________ •• __ ·· __ w··-·.-·· ... ·-······-.... __ ...... - .. _-_ .... __ .. 
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(1) The charity case illustrates a point that will be 

important in Chapter Five. The example illustrates that to 

tell what feature grounds an obligation according to a 

certain rule system, we look to see which feature the 

obligation tracks. To say that an obligation tracks a 

feature is to say that the obligation is present when the 

feature is present and that the obligation is absent when 

the feature is absent. In the charity case, the obligation 

to give to charity tracks a feature of the group, not a 

feature of any individual within the group. One has an 

obligation to give to charity when a group of people are in 

need. Any particular person's entering or leaving this 

group does not change one's obligation. Therefore, it is a 

feature of the group which grounds the obligation. 

(2) The charity case is importantly different from 

cases in which one has an obligation to help some specific 

individual. Suppose that you are walking on a beach and 

that you see someone drowning. Suppose that it would be 

very easy for you to rescue the drowning person. If there 

is a moral rule system and it is as we pretheoretically 

think it is, then it implies that you have an obligation to 

perform this easy rescue. Is this a relative or a non

relative obligation? If it is a relative obligation, then 

there is a right to easy rescue. If it is not a relative 

obligation, then there is not a right to easy rescue. 

------------------------~---·---··•·-···--- .. ·····-···· . -· .. _ ........ -... ---.... -.... 



110 

Question K in this case is: why, according to the moral rule 

system, do you have an obligation to save the drowni:r..g 

person? The answer to K is: because the moral rule system 

implies that if P2 is drowning and P1 could easily rescue 

P2, then P1 has an obligation to help P2. F in this case is 

"being in the process of drowning" and F is a feature of an 

individual-- the drowning person-- so your obligation is 

relative to the drowning person and he has a right to your 

help. 

My analysis of relative obligation has revealed that, 

if the moral rule system is as we pretheoretically think it 

is, it implies a right to easy rescue. I take this to be a 

virtue of the analysis. It has shed light on a long-running 

controversy. our conceptual analysis of the relational 

nature of rights plus the substantive view that the moral 

rule system implies that if someone is drowning and one 

could easily rescue him, then one has an obligation to 

rescue him shows that the drowning person has a right to be 

rescued. 

(3) Question K is a question which calls for a response 

in terms of the rules of a particular rule system. Question 

K must not be confused with the question: 

(0) Why are rule systems which imply obligation o, 
better than rule systems which do not imply 0? 

Question 0 asks for a ground, a justification, of an 

obligation from outside the rule system. ( 11 0 11 is the first 

---------------------------~-··----....... _ ... _ .......... ". ---·-·· .. ---·--···-··---·------
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letter of "outside.") Question K asks for a ground of an 

obligation within a rule system. In other words, an 

appropriate answer to question 0 refers to facts about 

things other than the rule system while an appropriate 

answer to question K refers to facts about the rule system. 

Let me point out the difference between question K and 

question 0 in Bob and Sue's case. Question o asks: Why are 

rule systems which imply an obligation to pay money which 

one has promised better than rule systems which do not imply 

this obligation? An example of the appropriate sort of 

response to question 0 is: promises create expectations and 

we ought to incorporate into our rule systems rules which 

insure that expectations are met. Another example of the 

appropriate sort of response to question o is: failing to 

keep promises does not maximize utility and we ought to 

incorporate into our rule systems rules which encourage the 

maximization of utility. I am not defending either of these 

responses. I am merely pointing out that these are the 

appropriate sort of response to question 0. They are not 

the appropriate sort of response to question K. 

(4) One must not confuse question K with the question: 

(B) Why is it better to have a rule system rather than 
no rule system at all? 

Question B is a question which calls for a defense of rule 

systems in general rather than the defense of any particular 

rule system. ("B" for "better.") There is a sense in which 
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question K is shallower than questions 0 and B. K asks only 

for the ground of an obligation within a given rule system. 

K asks neither why we want a rule system to imply this 

obligation nor why we 't>Tant to have a rule system at all. 

(5) The analysis of relative obligation is different 

from the analysis of what it is to have an obligation 

regarding someone or something. Suppose that I promise to 

give you a copy of the Mona Lisa. Because of my promise you 

have a (claim) right that I give you a copy of the Mona 

Lisa. My obligation is relative to you but regarding a co~y 

of the Mona Lisa. Obligations can only be relative to moral 

persons, but they can be regarding inanimate objects. An 

obligation is regarding some object when that object is 

involved in the fulfillment of the obligation. 

(6) Question K is a question about the ground of an 

obligation-- not a question about the creation of an 

obligation. The following example illustrates that creation 

and grounding are distinct concepts. Suppose that Jane 

throws a child, Chris, into a pool and that Mark is standing 

next to the pool. 8 This is an easy rescue so Chris has a 

right that Mark rescue Chris. Mark has an obligation wrt 

Chris. Now Jane created Mark's obligation wrt Chris. Her 

physical act brought about the obligation. Jane created the 

8The example was suggested by Holly Smith. 



obligation but does not ground it. Chris grounds Mark's 

obligation but did not create it. 
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(7) An obligation can be relative according to one rule 

system and non-relative according to another. consider the 

following case. Suppose that P1 has an obligation to 

refrain from breaking certain bottles. Question K is: why, 

according to a certain rule system, does P1 have an 

obligation to refrain from breaking these bottles? Suppose 

that these bottles are owned by P2. Then, according to 

typical legal rule systems, P1 has this obligation because 

typical legal rule systems imply that if P2 owns certain 

bottles, then Pl has an obligation to refrain from breaking 

those bottles. F is "owning certain bottles" and F is a 

feature of an individual-- P2. According to typical legal 

rule systems, P1's obligation is relative to P2. 

But suppose that there exists a very strange legal rule 

system whose complete legal code is as follows: Everyone 

has an obligation to maximize the number of bottles in the 

world. Then the answer to the key question concerning the 

breaking of bottles is that this strange legal rule system 

implies that if an act, A, would fail to maximize the number 

of bottles in the world, then P1 has an obligation to 

refrain from doing A. A in this case is breaking certain 

bottles. F is this case is "failing to maximize the number 

of bottles in the world." F is a feature of acts-- not 
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individuals. Th€refore, according to this strange legal 

rule system, Pl's obligation to refrain from breaking 

bottles is a non-relative obligation and so the strange 

legal rule system does not imply a right to not have one's 

bottles broken. 

(8) An obligation is relative if there is one true 

answer to question K which refers to the feature of an 

individual. If we required that all true answers to 

question K refer to a feature of an individual, then no rule 

system would imply relative obligations and rights. This is 

true because one can always restate features of individuals 

in terms oi features of acts. If a rule system implies that 

if Pl has F, then P2 has an obligation to do A, then it will 

also imply that if A has the feature F', then P2 has an 

obligation to do A. Let me illustrate this using the 

typical legal rule system's implications concerning bottles. 

Typical legal rule systems imply that if Pl owns some 

bottles, then P2 has an obligation to refrain from breaking 

them. Here F is, as I said above, "owning certain bottles" 

and F is a feature of an individual-- Pl. But such a legal 

rule system also implies that if A is an act of breaking 

bottles owned by Pl, then P2 has an obligation to refrain 

from doing A. Here F is "breaking bottles owned by Pl" and 

this is a feature of acts not individuals. But typical 

legal rule systems clearly do imply the right that others 

---------------------------~-~~-------·· ..... -········---.. --···-··--·-··--··-
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not break one's bottles, so the fact that there is a true 

answer to question K which does not refer to the feature of 

an individual does not mean that the obligation is not 

relative. As long as there is one true answer to K that 

does refer to a feature of individuals, then the obligation 

is relative. 

(9) The definition of a relative obligation does not 

depend in any way on what features one thinks ground 

obligations. One must keep the conceptual question: "What 

is a relative obligation?" distinct from the substantive 

question: "What, according to a particular rule system, 

grounds relative obligations?" Features are either of 

individuals for they are not. While some features of 

individuals are much more plausible candidates than others, 

any feature of an individual is the right sort of thing to 

ground a relative obligation. Consider a very odd legal 

rule system which contained the rule that everyone has a 

duty to pay those who have beards a certain sum of money 

just because they have beards. According to this legal rule 

system, being a bearded person grounds an obligation. 

Because being bearded is a feature of individuals, this 

legal rule system implies a (very odd) relative obligation. 

According to this legal rule system, bearded people have a 

legal right to this sum of money. 

--------------------------·----------···-----·······--·--·---------·---· 
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Let me now consider two possible counterexamples to my 

analysis of relative obligation. 

(1) Ronald Milo has suggested the following 

counterexample. 9 Let us once again assume that there is a 

moral rule system and it is as we think it is. Consider the 

following situation. Suppose that you see a motorist, 

stranded in the snow, walking towards a service station a 

mile away. You know that picking up the motorist poses no 

danger to you. Milo would argue that failing to pick up the 

motorist is immoral, it is forbidden by the moral rule 

system, and that this obligation is relative to the 

motorist. It is a feature of the motorist, that he will be 

cold and wet, which grounds the obligation to pick him up. 

But Milo also argues that the motorist does not have a right 

to be picked up. This appears to be a counterexample to my 

analysis of relative obligation because it appears to be a 

case of a relative obligation which does not imply a rignt. 

This is clearly a hard case for my analysis. I assert 

that relative obligations imply rights. So I must explain 

why it is initially plausible to think that the motorist has 

no right although you have a relative obligation. One can 

explain the initial plausibility of Milo's counterexample 

once one sees that Milo's case straddles two different sorts 

of situations. The first sort of situations are cases of 

9In conversation on Milo 1986. 
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imperfect obligation. As the charity case illustrates, my 

analysis of relative obligation has no trouble with 

imperfect obligations. These obligations imply no rights 

because they are non-relative obligations. So if the 

obligation to help stranded motorists is imperfect, then it 

is no counterexample to my analysis of the relational nature 

of rights. 

The second sort of situations are cases of easy rescue. 

There are cases where one does have a perfect obligation to 

help those in need. For example, one has an obligation to 

save drowning babies from swimming pools. This obligation 

would clearly be relative to the baby and so the baby would 

have a right to be rescued. As we saw above, my analysis 

implies a right to easy rescue. 

Now the stranded motorist case falls in between the 

cases of imperfect obligation and cases of rights to easy 

rescue. If the motorist's need is great and the rescue is 

easy, then he has a right to be picked up. (How great and 

how easy is a question I cannot and need not answer. The 

answer will depend on the rules of the moral rule system.) 

If the motorist's need is not great, then it is a case of 

the imperfect obligation to help others generally. In 

either case, it is not a counterexample to my analysis of 

relative. In Milo's example it is not clear which sort of 

situation the motorist is in. That is why the view that the 
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motorist has no right but that the obligation is relative to 

him is initially plausible. 

(2) Judith Jarvis Thomson has suggested another 

possible counterexample to my theory of relative 

obligation. 10 Suppose that there are two children-- brother 

and sister. The girl is nine years old and the boy is five. 

The girl receives a box of chocolates. It is plausible to 

think that she has an obligation to give her little brother 

some of the chocolates. And it seems that she has this 

obligation because the five-year old is her little brother. 

F is "being one's little brother" and F is the feature of an 

individual. So it seems that the little brother has a right 

to some of the chocolates. But some might think that this 

result of my theory is counter-intuitive. I will bite the 

bullet here. My theory reveals that the little brother does 

have a right. I think that our reluctance to ascribe the 

right is due to two misconceptions. 

First of all, there is a tendency to think that rights 

exist only when important moral matters are at stake. So 

there is a tendency to think that the little brother does 

not have a right because chocolates are not important enough 

to trigger rights. But this tendency should be resisted-

there are clear examples of trivial rights. Suppose that 

you have a popcorn stand and put up a sign reading 

10Thomson 1971. 
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"Popcorn-- five cents." I come up and give you five cents 

and say: "I would like some popcorn." I then have a legal 

and, I will later argue, a moral right to some popcorn. But 

this is a trivial right. This right of very little moral 

concern. Notice that on my analysis rights are analyzed in 

terms of claims and immunities tout court-- not in terms of 

important claims and immunities. This is a very important 

and possibly surprising point-- rights can be of trivial 

moral importance. 11 

The other misconception that might tend to encourage 

the view that the little brother has no right to the 

chocolates is closely related to the first. There is a 

tendency to think that if someone has a right, then some 

sort of relatively heavy-handed enfor~ement is justified. 

Since only the mildest sorts of enforcement are appropriate 

if the sister refuses to give her brother some chocolates, 

there is a tendency to think that no rights are involved. 

But trivial rights will not justify heavy-handed 

enforcement. Almost no sort of enforcement is justified if 

a popcorn vender refuses to hand over a bag of popcorn every 

now and then. For these reasons I do not think Thomson's 

case is a plausible counterexample to my analysis of the 

relational nature of rights. 

11Pace Lomasky 1987 and Nozick 1974 among many. 

------------·------------------------- -·- ----. ----. -·· 
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III 

Let us consider some of the implications of the analysis of 

rights presented in this chapter and the preceding one. We 

have already discussed two important implications. The 

analys:i.s implies that there is a right to easy rescue and 

that there are trivial rights. 

(1) We can now see a truth behind both the choice and 

the interest theories. According to both theories an 

obligation is relative when a feature of an individual 

grounds the obligation. Both choice and interest theorists 

have failed to distinguish a substantive question from a 

conceptual question. They have failed to distinguish the 

substantive question "What sort of individual feature 

grounds relative obligations according to the correct moral 

theory?" from the conceptual question "What is it for an 

obligation to be relative?" Any sort of individual feature 

is the correct sort of thing to ground rights. My theory of 

the relational nature of rights is neutral on the 

substantive question. on my view, an obligation is relative 

to an individual when a feature of that individual grounds 

the obligation. To analyze the concept of a right one need 

not say what feature of individuals in fact grounds 

obligations. The interest and choice theorists disagree on 

the substantive question of what feature of individuals 

actually grounds obligations. But both of their substantive 

-----------------------------~----------······-~··-···--·~·---------·-···· 
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suggestions, choices and interests, are features of 

individuals. In this way both the choice and the interest 

theories confirm my conceptual analysis of the relational 

nature of rights. 

This last point allows us to throw some light on the 

third-party beneficiary controversy. Recall the case. Mary 

promises Fred Junior that she will pay his father, Fred 

Senior, $100. Mary has an obligation to pay Fred Senior 

$100. It is not clear to whom the obligation is relative. 

According to the choice theorist, the obligation is relative 

to Fred Junior because it is Fred Junior who controls the 

obligation. It is Fred Junior who can waive the obligation. 

According to the interest theorist, the obligation is 

relative to Fred Senior because he is the beneficiary of the 

obligation. Fulfillment of the Mary's obligation forwards 

Fred Senior's interest. 

My theory of relative obligation reveals that the 

dispute between the choice and interest theorists over the 

third-party beneficiary case is a substantive dispute over 

which individual feature grounds obligations in the legal 

and/or moral rule system. It is not a conceptual dispute 

over the nature of relative obligation. The choice theorist 

thinks that the individual feature which grounds obligations 

is choice. The interest theorist thinks that the individual 

feature which grounds obligation is interest. Whether Fred 

·--------------------·---- -·-····---···· ···- ····- ·····- ...... ·•······ 
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Junior or Fred Senior, or both, have a right to Mary's 

giving Fred Senior $100 turns on this substantive issue. My 

theory of relative obligation is neutral on the third party 

beneficiary case. It is perfectly possible to (1) write a 

legal rule system which gives the right to Fred Junior, (2) 

write a legal rule system which gives the right to Fred 

Senior or (3) to write a legal rule system one which gives 

both of them the right. The first sort of legal rule system 

would state that choices and only choices ground 

obligations. The second sort of legal rule system would 

state that interests and only interests ground obligations. 

The third legal system would state that both choices and 

interests ground obligations. 

Choice and interest theorists have mistakenly supposed 

that there is only one sort of individual feature which 

grounds these obligations or impossibilities. In fact there 

is no reason to think that only one sort of individual 

feature grounds obligations or impossibilities. It is 

conceptually possible that more than one kind of individual 

feature grounds rights. 

(2) Recall that in addition to being theories of the 

relational nature of rights, the choice and interest 

theories are theories of the function of rights. The choice 

theorist holds that the function of rights is the protection 

of choices. The interest theorist holds that the function 
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of rights is the protection of interests. The analysis of 

relative obligation just offered allows us to see why it is 

plausible to suppose, as choice and interest theorists have, 

that the function of rights is the protection of choices or 

interests. 

Let us say that an analysis is functional if it has the 

following form: Xs are things which do task T. All other 

sorts of analyses are structural. "A pen is an object which 

writes" is a functional analysis. "A nappe is a sheet of 

water" is a structural analysis. Both the choice and the 

interest theories offer functional analyses of rights. Both 

theories analyze rights as things which perform a task-

protecting choices or interests. My analysis of rights is 

structural. I do not analyze rights as things which do a 

certain task. Rather I analyze rights as positions within a 

rule system. 

Good structural analyses explain why objects perform 

some functions well and others poorly. Suppose we define a 

pickup truck as a vehicle with a bed in back and heavy-duty 

suspension. This is a structural analysis. But this 

analysis explains why pickups performs some functions well 

(e.g. hauling large objects) and other functions poorly 

(e.g. rounding curves quickly). Pickups are good at hauling 

large objects because they have a bed in back. Pickups are 
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not good at rounding curves quickly because they have heavy

duty suspension. 

My analysis of rights is structural but it explains why 

rights perform the task of protecting choices and interests 

well. Rights are normative constraints grounded by 

individual features. So rights perform the task of 

protecting individual features well. If one combines my 

analysis of relative normative constraints with the 

substantive view that choices and/or interests are the 

individual features which ground normative constraints 

according to a certain rule system, then one gets the choice 

andjor interest theory. In this way, my analysis of rights 

explains why the choice and interest theories are initially 

plausible accounts of the function of rights. If I may make 

a brief substantive remark, the cases we have looked at 

indicate that rights usually have two important functions-

to protect choices and to protect interests-- although there 

is no conceptual connection between rights and choices or 

interests. 

(3) Many authors have noticed that there seems to be 

some sort of connection between rights and respect. For 

example Feinberg suggests that "respect for persons (this is 

an intriguing idea) may simply be respect for their 

rights. 1112 But the precise nature of the relationship 

12Feinberg 1970: 252. 
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between rights and respect has never been made clear. My 

analysis of relative obligation clarifies this relationship. 

To accord someone her rights is to display a kind of respect 

for her because according someone her rights acknowledges 

that person as a ground of normative constraints. Rights 

are relative normative constraints. Relative normative 

constraints are normative constraints grounded in the 

features of individuals. So when I accord you your rights, 

I acknowledge that you are the ground of normative 

constraints. In this sense, I respect you. When I fail to 

accord you your rights, I implicitly assert that you are not 

a ground of normative constraints. In this sense, I fail to 

respect you. If one does not respect someone, then one will 

not recognize them as a ground of normative constraints. 

(4) My analysis implies that the correlativity thesis 

is false. According to the correlativity thesis all rights 

imply duties and all duties imply rights. Now the second 

half of thesis is true-- all duties do imply rights. But it 

is true only if one is using the Hohfeldian sense of duty. 

Recall that the Hohfeldian sense of duty differs from the 

normal sense of this term because Hohfeldian duties are 

necessarily duties wrt someone. A Hohfeldian duty is a 

relative obligation. Recall that there is another sense of 

duty which does not require that the duty be wrt someone. 

This non-Hohfeldian duty is an obligation simpliciter. If 



one is using the non-Hohfeldian sense of duty, then all 

duties do not imply rights. This is true because not all 

obligations are relative. The first half of the 

correlativity thesis-- that all rights imply duties-- is 

false. It is false because, as we saw in Chapter Three, 

there are immunity rights. Immunity rights imply 

disabilities-- not duties. 
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(5) Phillip Montague argues that non-exercisable rights 

are obligations simpliciter. 13 But the distinction between 

relative and non-relative obligations shows that Montague is 

mistaken. He distinguishes rights such as the right to 

defend oneself against an aggressor from rights such as the 

right not to be injured. The former is an exercisable 

right, while the latter is a non-exercisable rights. But 

Montague is in error in thinking that there is no difference 

between a non-exercisable right and an obligation 

simpliciter. The non-exercisable right to not be injured is 

a relative obligation. It is an obligation grounded in a 

feature of the individual one might injure. It might be 

grounded in the fact that the injury would cause the 

individual pain. 

(6) One might think that 

(1) P1 has a right wrt P2 to do A. 

entails 

13Montague 1980. 



(2) It is permissible for Pl to prevent P2 from 
preventing P1 from doing A. 

In other words, one might think that rights entail 

127 

permissible enforcement. To take a concrete case, suppose 

that I have a right to eat a sandwich and that you attempt 

to take my sandwich from me. It seems that it is morally 

permissible for me to pull the sandwich away from you, run 

off with the sandwich, or lock myself in my house to prevent 

you from eating the sandwich that I have a right to eat. 

But a moments reflection makes it clear that (1) does 

not entail (2). It is easy to imagine c~ses where one has a 

right to do an act but it is not permissible to prevent 

others from interfering. Suppose that the only way I can 

prevent you from eating my sandwich will cause the death of 

an innocent third party. Or suppose that the only way to 

prevent you from eating my sandwich is to shoot you. In 

either case, I have a moral right to eat the sandwich but it 

is not morally permissible for me to prevent you from eating 

my sandwich. Any analysis of rights must allow for this 

possibility. 

The analysis provided here does allow for this 

possibility. (1) does not entail (2) because A and 

preventing another from preventing one from doing A are two 

different acts. Eating a sandwich and preventing you from 

preventing me from eating the sandwich are two different 

acts. That I have a right to do A does not imply a right to 
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prevent you from preventing me from doing A. To say that I 

have a right wrt you to eat a certain sandwich is to say 

that you have an obligation wrt me to not interfere with my 

eating my sandwich. But that you have such an obligation 

does not imply that I am morally permitted to do something 

to ensure that you meet your obligation wrt me. That Pl has 

an obligation to do A does not imply that others have 

permission to take some steps to force Pl to do A. 

To digress again, any substantively plausible moral 

theory will not allow for rights to always be unenforceable. 

Unenforceable rights will not be very useful in a world 

where people tend to do forbidden acts all too frequently. 

But it is also true that any substantively plausible moral 

theory will allow for cases where rights are unenforceable. 

This is true because enforcement is costly and sometimes the 

costs are too high. There may be a tighter connection 

between legal rights and enforcement. For example, if one 

thinks that a necessary feature of a legal system is some 

sort of enforcement mechanism, then one might hold the view 

that all legal rights imply some form of enforcement. But 

that legal rights imply enforcement would be a result of 

one's view of the nature of legal systems-- not the nature 

of rights. 
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The last two chapters presented my analysis of rights. 

We will now consider how this analysis deals with two 

problems raised by rights-- the existence of moral rights 

and the existence of rights conflict. I hope to show that 

the analysis of Chapters Three and Four sheds light on these 

two problems. In that case, we will have further reason to 

accept the analysis. Rights conflict will be discussed in 

Chapter Six. In this chapter I focus on moral rights. At 

various points in earlier chapters I assumed the existence 

of moral rights. We will now consider what can be said for 

this assumption. 

As in earlier chapters, I restrict my attention to 

conceptual issues and ignore substantive ones. I restrict 

my attention to the question: "Is it conceptually possible 

for a moral rule system to imply moral rights?" I will not 

attempt to answer the question: "Does a proposed moral 

theory provide a substantively plausible account of moral 

rights?" Suppose that a theorist proposed that the moral 

rule system implies only one moral right-- the moral liberty 

right to tie one's shoes. Since this odd moral rule system 

implies a moral right, it is obviously conceptually possible 

for this moral rule system to imply moral rights. However, 

-----------------------·---- ·- ---- .. ···- . - . -·-. 
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this moral rule system does not provide a substantively 

plausible account of moral rights. If we have moral rights, 

it is substantively implausible to think that we have only 

the moral liberty right to tie our shoes. 

Section I will define "moral ricJhts" and discusses 

other sorts of rights which might be confused with moral 

rights. I will then present the basic argument for moral 

rights. The truth of the crucial premise of this argument 

will turn on the metaethical and normative theories one 

adopts. So I will survey a sample of possible metaethical 

and normative views to determine which leave conceptual 

space for moral rights. We will consider the statement: 

(T) If is true, then there are no moral rights. 

where the blank is filled in with a metaethical or normative 

theory. The somewhat surprising conclusion of this survey 

is that putting a wide variety of metaethical and normative 

views in the blank produces a false statement. A wide 

variety of metaethical and normative views leave conceptual 

space for moral rights. That a wide of plausible variety of 

metaethical and normative views allow for moral rights gives 

us good, but not conclusive, reason to think that there are 

moral rights. Section II contains the survey of metaethical 

views. Section III contains the survey of normative views. 

Finally, in Section IV, I will consider objections. 
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I 

In this section I \'Jill define the term "moral right. " 

A moral right is a right implied by a moral rule system. 

The adjectives "moral" and "legal" indicate the kind of rule 

system which implies the right. To say that a right is a 

moral right is to say that the right is implied by a moral 

rule system. To say that a right is a legal right is to say 

that the right is implied by a legal rule system. One right 

can be both a legal right and moral right. For example, if 

one holds that people have the legal right to be given what 

they have paid for and that people have the moral right to 

be given what they have paid for, then one holds that the 

right to be given what one has paid for is both a legal 

right and a moral right. 

The distinction between legal and moral rights is 

blurred because what counts as a legal right will depend in 

part on one's views about what counts as a law. Suppose one 

adopted the view that it is conceptually impossible for a 

government to make an immor&l law. on such a view any 

legislative act which attempts to create an immoral law is a 

legal nullity. One who adopted such a view would be 

committed to holding that all legal rights are also moral 

rights. If one went on to hold that all moral rights are 

necessarily legal rights, then one would be committed to the 

view that the classes of legal and moral rights are 
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coextensive. Of course, no one has actually adopted either 

of these extreme views, but modified versions of them have 

been held by some. So whether a certain right is merely a 

legal right, merely a moral right or a legal and moral right 

is often a matter of controversy. This is a controversy I 

will ignore. 

The adjective "moral" refers to rights implied by a 

moral rule system. But this last sentence is ambiguous. To 

be specific, moral rights are rights implied by a true, 

valid or appropriate moral rule system. 1 Such a moral rule 

system must be distinguished from the moral rule system of a 

certain culture. This second sort of moral rule system 

might be called a conventional morality. Anthropologists 

study the moralities of different cultures-- they study 

conventional morality. Philosophers study true, valid or 

appropriate moral rule systems. on certain philosophical 

views a true, valid or appropriate moral rule system is 

identical to the morality of a culture (such as the culture 

of the territory one happens to be in). Here we will assume 

neither that such views are false nor that they are true. 

I have defined moral rights as rights implied by the 

moral rule system. Therefore, a word needs to be said about 

the concept of a moral rule system. In Chapter Two I 

1I say "true, valid or appropriate" to avo.id assuming 
any particular metaethical view. 

----------· --------- ·- ------------------------ ---------
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defined a rule system as a set of rules which govern human 

action. The term "rule" is being used in a rather large 

sense. A rule is a statement which implies that an act has 

a normative status. "One ought to maximize utility," 

"Kicking that dog is wrong" and "You ought to stop at stop 

signs" are all examples of moral rules. So moral rules 

include general moral principles and specjfic moral 

statements. 

The adjectives "human" and "natural" might be confused 

with "moral." So we need to distinguish human and natural 

rights from moral rights. Sometimes authors use one of 

these two terms to refer to what I call moral rights. More 

often "human" and "natural" are used to refer to subclasses 

of moral rights. 2 Human rights ar.e those moral rights which 

all humans have. 3 Suppose that if I give the person at the 

popcorn stand a quarter and that is the advertised price of 

a bag of popcorn, then I have a moral right to a bag of 

popcorn. This is not a human right because many humans do 

not have the right. Only those who have given the person at 

the popco~n stand a quarter have a moral right to a bag of 

popcorn. All humans might have the moral right to be given 

2see Feinberg 1973: 84-85. 

3I do not say that human rights are those moral rights 
which all and only humans have because I do not want to 
assume an answer to the question of whether some non-humans 
have human rights. See Feinberg 1973: 96-97. 1 

--·-··- ··-··- ·----------------------
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what they pay for, but only those humans who have paid for a 

bag of popcorn have a moral right to a bag of popcorn. I 

will not discuss the question of whether there are any human 

rights. 

The term "natural rights" has a wide variety of 

m&anings. Some define natural rights as those moral rights 

which a being has in virtue of its biological nature. 4 When 

used in this way, the adjective "natural'' indicates not only 

that a certain right is a moral right but also that the 

right is a moral right which a being has because of its 

biological constitution. So one who holds that there are 

natural rights in this sense of the term is adopting a 

substantive moral thesis about why beings have certain moral 

rights. Others use the term "natural rights" to refer to 

those moral rights one would have in a state of nature. 

Still others use this term to r~fer to those moral rights 

which are implied by the natural law. 5 For our purposes, we 

need not resolve these disputes over the term "natural 

rights." All that is important for us is to distinguish 

these sorts of rights from moral rights. 

Now that we have defined "moral rights" we are in a 

position to consider the basic argument for the view that 

4Feinberg 1973: 84. 

5For a discussion of the various sorts of natural 
rights see Finnis 1980. 

---------------------·- ·---



there are moral rights. The argument is very simple. 

1. Pl has a moral right if and only if the moral 
rule system implies that someone has a moral 
obligation or impossibility wrt Pl. 

2. The moral rule system implies that someone has 
a moral obligation or impossibility wrt Pl. 

3. Therefore, Pl has a moral right. 

Chapters Three and Four constitute my defense of premise 

one. In this chapter we will consider premise two. The 

truth or falsity of premise two obviously turns on 
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metaethical and normative questions. Consider a particular 

metaethical view. suppose that one is a moral nihilist. 

Moral nihilists hold that there is no moral rule system. 

Therefore, if one is a moral nihilist, then one will hold 

that premise two is false and that the argument above is 

unsound. 

It would take me too far afield to defend a metaethical 

and a normative view. Moreover, to make a good case for 

moral rights one need not do so. Instead all one needs to 

show is that a great variety of metaethical and normative 

views imply that premise two is true. This is obviously not 

a conclusive argument for moral rights. The only way to 

make a conclusive argument is to show either (1) that all 

logically possible metaethical and normative views imply 

that premise two is true or (2) that the correct metaethical 

and normative views imply that premise two is true. I 

cannot show (1) because, as the case of moral nihilism 

illustrates, (1) is false. While I think (2) is true, to 
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defend it would take me into substantive issues outside the 

scope of this work. So I will be content to show that a 

great many plausible metaethical and normative views imply 

that premise two is true. 

The question I focus on in this chapter is: what 

implications concerning the existence of moral rights does 

the conceptual analysis of Chapters Three and Four have? 

Our goal is to see how far conceptual analysis takes us when 

we are considering whether there are moral rights. The 

conclusion will be that while conceptual analysis alone does 

not allow us to conclusively assert that there are moral 

rights, it does allow us to more clearly understand the 

issue. 

II 

In this section we will survey metaethical views. 

Before surveying these views we must define them. This is 

all the more necessary because the vocabulary of metaethical 

discussion is far from standardized. Here I adopt, with 

only very minor changes, the vocabulary suggested by 

Geoffrey Sayre-McCord. 6 I find it clear and precise. 

All metaethical views can be divided into two 

categories-- those which hold that moral statements are 

literally true or false and those which hold that moral 

6sayre-McCord 1986. 

---------------------------~-----·-·--·· ···-·········-·--··--·-----.. -·. 
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statements are not literally true or false. A moral 

statement is literally true or false if and only if it is 

true or false in just the same way that normal stat~ments 

about the physical world, statements like "My cat is white," 

are true and false. This vague definition of literal truth 

is good enough for our purposes. Let us call the view that 

moral statements are not literally true or false "non

cognitivism." Emotivism and prescriptivism are examples of 

non-cognitivism. Let us call the view that moral statements 

are literally true or false "cognitivism." Cognitivist 

views can be divided into those which hold that all moral 

statements are false and those which hold that some moral 

statements are true. The former are error theories. Mackie 

is an error theorist. 7 The latter are success theories. 

Utilitarians are success theorists. 

Success theories can be divided according to their view 

of the truth conditions of moral statements. Objective 

theories hold that the truth conditions of moral statements 

make no reference to the mental states of people. For 

example, if one holds that there is a non-natural property 

of goodness and that acts which maximize the amount of this 

property are right, then one holds an objectivist view. 

Subjectivism is the view that the truth conditions of moral 

7Mackie 1977. 

----------------------- ----·- ..... ---- . ·-·- . --
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statements refer to the mental states of people. Here are 

three of many possible subjectivist views: 

(1) A is good if and only if A is approved of by 
the majority. 

(2) "A is good" spoken by Pl is true if and only 
if Pl approves of A. 

(3) A is bad if and only if A causes a person 
pain. 

The third sort of view i.s often not classified as a version 

of subjectivism. But for our purposes, it will be clearer 

to classify the view this way. The second and third sorts 

of subjectivism illustrate a final metaethical distinction. 

Relativism is the view that the truth conditions of moral 

statements refer to mental properties of the judger. 8 

Absolutism is the view that the truth conditions of moral 

statements do not refer to mental properties of the judger. 

Because judgers must be people, all relativists are 

subjectivists. The view that "A is good" spoken by Pl is 

true if and only if Pl approves of A is a relativistic 

subjectivist view. The view that A is bad if and only if A 

causes a person pain is an absolute subjectivist view. 

Much more could be said about various sorts of 

metaethical views, but we have more than enough for our 

purposes. With the definitions of the various metaethical 

views before us, we can now ask which metaethical views 

8This definition does not cover cultural relativism-
the view that different cultures have different conventional 
moralities. I think this is appropriate because cultural 
relativism is not a metaethical view. 

---------------------------------------·· --·--·- ---------- ·-
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allow conceptual space for moral rights. The answer is a 

that onJy an error theory does not allow such a space. All 

other metaethical views are perfectly compatible with the 

existence of moral rights. Let us consider some examples. 

The error theorist thinks that all moral statements are 

literally false. Typical error theorists hold this view 

because they think that the truth conditions of moral 

statements refer to properties which do not exist. For 

example, an error theorist might hold that the statement 

"Acts which maximize the amount of the non-natural property 

of goodness are right" would be literally true if there were 

such a non-natural property. But she thinks that there is 

no such non-natural property. Therefore she thinks that the 

statement is false. Because the error theorist holds that 

all moral statements, including the statements of relative 

obligation which are logically equivalent to statements of 

moral rights, are false, she is committed to the view that 

there are no moral rights. The error theorist is a moral 

nihilist. The statement: 

If an error theory is true, then there are no 
moral rights. 

is true. 



..... 

Non-cognitivism, on the other hand, is perfectly 

compatible with moral rights. The statement: 

If non-cognitivism is true, then there are no 
moral rights. 
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is false. The non-cognitivist will hold that the statements 

of relative obligation which are logically equivalent to 

statements of rights are not literally true or false. But 

the non-cognitivist does not deny premise two of the basic 

argument for moral rights. He merely gives a non

cognitivist interpretation of it. He will provide a non-

cognitivist interpretation of the "implies" in the second 

premise and a non-cognitivist interpretation of what it is 

to have a moral obligation. 

Relativistic subjectivism is also perfectly compatible 

with moral rights. The statement: 

If relativistic subjectivism is true, then there 
are no moral rights. 

is false. The relativistic subjectivist will hold that the 

statements of relative obligation which are logically 

equivalent to statements of rights are true or false 

depe~ding on the views of people (e.g. the majority). The 

relativistic subjectivist does not deny premise two of the 

basic argument for moral rights. She merely gives a 

relativistic subjectivist interpretation of it. She is not 

committed to the view that there are no moral rights. She 

-----------------·--- ---
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is only committed to the view that whether there are moral 

rights or not is determined by the views of people. 

We need go no further in our survey. The general 

conclusion from these cases is clear. once the first 

premise of the basic argument for moral rights is 

established, any metaethical view which holds that some 

moral statements are appropriate, valid or true will be 

perfectly compatible with moral rights. According to the 

first premise, statements of moral rights are logically 

equivalent to statements of moral obligation. This is true 

no matter what metaethical view one adopts. No matter what 

metaethical interpretation one gives of statements of moral 

obligation, statements of moral rights will simply inherit 

that interpretation. 

This is a very important point. Historically, one of 

the main sources of moral rights scepticism is the view that 

moral rights have implausible ontological implications. One 

might think that rights are created by rule systems and that 

rules must be the rules of some society or institution. 

Moral rights, on this view, cannot exist for there is no 

moral institution to enact the moral rules. So some seem to 

have held that moral rights imply that there is a ghostly 

rule system in the sky. 9 But it is clear at this point that 

moral rights have no greater ontological implications than 

9see Bentham 1987: 73 for example. 

-------------- ------------- ---
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the obligations to which they are logically equivalent. 

Moral obligations are also created by moral rule systems. 

So if one thinks that there are moral obligations in the 
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absence of institutions, one is committed to the view that 

there is a moral rule system even if no h:.::;:nan institution 

enacts it. One cannot then consistently object to moral 

rights because they imply the existence of a moral rule 

system. Of course, one might consistently hold the view 

that all moral statements, even obligation statements, must 

be enacted by some human institution. But one cannot 

consistently hold that there are moral obligations in the 

absence of institutions and object to moral right~ on the 

grounds that they have implausible ontological implications. 

III 

Let us now turn to a survey of normative views. We 

need to divide normative theories into two classes-- those 

which allow conceptual space for relative obligations and 

those which do not. All normative theories imply that there 

exist obligations. If they did not, they would not be 

normative theories. 10 But not all normative theories allow 

10Actually, a theory could be normative and not imply 
obligations. For example, it might be an aesthetic 
normative theory which made judgments about the value of 
works of art. I am considering only those normative 
theories which govern human action. This sort of normative 
theory will imply that there exist obligations. 

---··- ···--
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for relative obligations. Because statements of rights are 

logically equivalent to statements of relative obligation, 

these normative theories will be conceptually incompatible 

with moral rights. I cannot consider all possible normative 

theories. We will consider a representative sample. 

All normative theories can be divided into two 

classes-- consequentialist or non-consequentialist. All 

consequentialist theories hold that morality is, in one way 

or another, a matter of determining an act's effect on the 

amount of X. X can be anything at all. on consequentialist 

theories, A is obligatory if it contributes to having the 

correct amount of X in one way or another. There are many 

different forms of consequentialism. Here are three 

examples: 

(1) A is obligatory if and only if A max1m1zes the 
amount of happiness in Tucson. Otherwise A is 
forbidden. 

(2) A is obligatory if and only if A m1n1mizes the 
amount of red hair in the world. Otherwise A is 
forbidden. 

(3) A is obligatory if and only if A contributes to 
their being exactly four bottles of Coke in the 
world .. Otherwise A is forbidden. 

Many reject all consequentialist normative theories. For 

lack of a better name, let us call these people "non-

consequentialists" and the theories they support "non-

consequentialism." According to non-consequentialists, 

determining whether A is obligatory is not merely (although 
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it may be partly) a matter of determining A's effect on the 

amount of some X. For example, if one held that R2 from 

Chapter Two is the moral rule system, then one would be 

supporting a non-consequentialist moral rule system. Recall 

that R2 is: 

(R2) It is forbidden to wash people. 

R2 does not require us to determine an act's effect on the 

amount of anything. It simply states that certain sorts of 

acts, acts of washing people, are forbidden. Let us begin 

with consequentialist normative theories and then turn to 

non-consequentialist theories. 

There are several different sorts of consequentialism. 

One common sort of consequentialism is universalistic act 

consequentialism (UAC). According to UAC, the moral rule 

system has the following form: 

A is obligatory if and only if A maximizes the 
amount of X in the world. Otherwise A is 
forbidden. 11 

X can be anything at all. 12 In the last chapter we 

considered the view that X was bottles. But the most common 

view is that X is happiness or some similar mental state. 

If one holds that X is happiness or some similar mental 

11we ignore ties for simplicity 1 s sake. 

12This is not strictly true. Some things put in for X 
will turn UAC into another theory. For example, if one puts 
in "the amount of X for Pl," then UAC will become a version 
of egoistic act consequentialism. I consider this theory 
below. 
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state, then one is an act utilitarian. Another common view 

is that X is a function of happiness and something else 

(e.g. autonomy). 

The somewhat surprising conclusion of applying the test 

for relative obligation developed in the last chapter is 

that UAC does leave conceptual space for moral rights. 

Recall that to determine if an obligation is relative or not 

one asks question K. Question K is: 

Why, according to rule system R, does Pl have an 
obligation to do A? 

If the answer to K is: 

Because R implies that if P2 has feature F, then 
Pl has an obligation to do A. 

then Pl's obligation is relative and, since it is P2 who has 

F, P2 has a right. But if the answer to K is: 

Because R implies that if non-individual N has F, 
then Pl has an obligation to do A. 

then Pl's obligation is not relative and no one has a right 

corresponding to the obligation. 

It might seem at first glance that UAC does not leave 

conceptual space for rights. one might think that according 

to UAC obligations will not be grounded in features of 

individuals. Rather they be grounded in a feature of 

actions-- maximizing the amount of X in the world. It seems 

that according to UAC obligations track features of acts, 

not features of individuals. Recall that an obligation 

tracks a feature if and only if the obligation is present 

·---------------------- -·-·. ---··· ···-. ·-. -·-- .... 
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when the feature is present and that the obligation is 

absent when the feature is absent. To tell what feature 

grounds an obligation according to a certain rule system, we 

look to see which feature the obligation tracks. 

Consider an example. Suppose that a defender of UAC 

holds that in a particular situation Sue has an obligation 

to refrain from hitting Bob. One who thought that UAC 

cannot account for moral rights might argue that this 

obligation is not grounded in a feature of Bob. Sue has the 

obligation to refrain from hitting Bob not, one might argue, 

because of any feature of Bob but because in this case 

hitting Bob fails to maximize X. The obligation to refrain 

from hitting Bob, on this view, does not seem to track any 

feature of Bob. According to UAC Sue would have the 

obligation to hit Bob if hitting Bob maximized X. It seems 

that the feature that Sue's obligation to refrain from 

hitting Bob tracks is the feature of maximizing X. Sue's 

has the obligation to refrain from hitting Bob when it 

maximizes X and does not have this obligation when it does 

not maximize X. In other words, according to UAC, the 

answer to question K seems to be: 

Because the moral rule system implies that if an 
act maximizes the amount of X in the world, then 
Pl has an obligation to do A. 

Since the answer to question K refers to a feature of an 

act-- not to a feature of an individual-- UAC seems to imply 
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that there are no relative moral obligations. The 

statement: 

If UAC is true, then there are no moral rights. 

seems to be true. 

I was once convinced by the argument I have just 

outlined. But I now think it is unsound. The problem with 

the argument is that there is a feature of Bob which the 

obligation to refrain from hitting Bob tracks. Let us focus 

on one version of UAC, act utilitarianism, to illustrated 

this point. Notice that Sue has an obligation to refrain 

from hitting Bob if and only if the pain produced in Bob by 

hitting him is greater than the happiness produced in others 

by hitting Bob. Sue's obligation tracks the feature "the 

pain produced in Bob by hitting him is greater than the 

happiness produced in others by hitting Bob" and this is a 

feature of Bob. It is a feature of an individual, Bob in 

this case, that his pain is greater than the happiness 

caused to others. Therefore, act utilitarianism, and by , 

extension UAC, allows for the possibility of moral rights. 

Let me illustrate this point with another version of 

UAC. Consider the following moral rule system: 

If A equalizes wealth in the world, then one has 
an obligation to do A. Otherwise A is forbidden. 

Suppose that there are only two people in the world-- P1 and 

P2. P2 has $100 and P1 has'$50. The moral rule system 

implies that: if one individual is poorer than other, then 

------------ ·- ----
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the second individual has an obligation to give money to the 

first. So the moral rule system implies that P2 has an 

obligation to give some money to Pl. Notice that this 

obligation tracks a feature of Pl-- being poorer than P2. 

P2 has the obligation to give money to Pl if and only if Pl 

has the feature "being poorer than P2. 11 So P2's obligation 

is relative and, since it is a property of Pl which grounds 

the obligation, Pl has a right to some of P2's money. 

Not all versions of UAC leave conceptual space for 

moral rights. Consider a moral rule system para)lAl to a 

strange legal rule system we discussed in Chapter Four. 

A is obligatory if A maximizes the number of 
bottles in the world. Otherwise A is forbidden. 

The answer to K according to this moral rule system is: 

because this rule system implies that if an act, A, would 

fail to maximize the number of bottles in the world, then Pl 

has an obligation to refrain from doing A. A in this case 

is breaking certain bottles. F is this case is "failing to 

maximize the number of bottles in the world." F is a 

feature of acts-- not individuals. Therefore, according to 

this version of UAC, Pl's obligation to refrain from 

breaking bottles is a non-relative obligation and so this 

moral rule system does not imply a right to not have one's 

bottles broken. The difference between this version of UAC 

and utilitarianism is that amounts of happiness are features 

of individuals while amounts of bottles are not. 

------- ---------------------- -·--- -
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We have just seen that UAC allows conceptual space for 

rights. The statement: 

If UAC is true, then there are no moral rights. 

is false. But this is not to say that UAC provides a 

substantively plausible account of moral rights. Recall the 

case of Bob and Sue and consider act utilitarianism. If Bob 

and Sue are the only two people in the world, then Bob has a 

moral right to not be hit only if his pain on being hit is 

greater than the pleasure that Sue gets from hitting him. 

If is an odd sort of moral right. Many would be tempted to 

argue that it is implausible to think that our moral rights 

have this form. But that is a substantive matter. The 

analysis of rights presented in Chapters Three and Four 

reveals that the debate over utilitarianism's implications 

concerning moral rights is a substantive, not a conceptual, 

one. Act utilitarianism leaves conceptual space for rights. 

But it may not provide a substantively plausible account of 

rights. The analysis presented in Chapters Three and Four 

has shed light on the nature of this long-running debate. 

Let us turn to another form of consequentialism--

egoistic act consequentialism (EAC). According to EAC the 

moral rule system has the following form: 

A is obligatory for Pl if and only if A maximizes 
the amount of X of Pl. Otherwise A is forbidden. 

---------------------------------------·- --
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X can be anything at all. 13 (But it is usually happiness or 

some similar mental state.) on EAC, everyone has an 

obligation to maximize the amount of X that she has. 

According to EAC the answer to question K: 

is: 

Why, according to the moral rule system, does Pl 
have an obligation to do A? 

Because the moral rule system implies that if Pl 
has the feature of being Pl, then Pl has an 
obligation to do A. 

F is "being Pl" and this is the feature of an individual so 

it would seem that EAC allows for relative moral obligations 

and moral rights. But this is a bit too fast. Recall that 

in Chapter Four I said that the answer to question K must be 

of the form: 

Because R implies that if P2 has feature F, then 
Pl has an obligation to do A. 

for an obligation to be relative. The answer to question K 

on EAC is not of this form because it does not refer to two 

different individuals, Pl and P2. So EAC does not allow for 

moral rights because it does not allow for obligations to be 

relative to another individual. The statement: 

If EAC is true, then there are no moral rights. 

is true. 

13There are other forms of EAC. For example another 
version of EAC holds that A is obligatory if and only if A 
maximizes the amount of X of Pl. 

·-------------------- ··-
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The reason I state the necessary response to question K 

in the way I do is to rule out the possibility of 

obligations wrt oneself. Now the question of whether one 

can have obligations (or, as it is usually put, duties) wrt 

oneself is controversial. I will simply set the issue 

aside. Whether EAC implies moral rights depends on one's 

view on this issue. If one thinks, as I do, that one cannot 

have an obligation wrt oneself, then one is committed to the 

view that EAC does not allow conceptual space for moral 

rights. If, on the other hand, one thinks that one can have 

obligations wrt oneself, then one must hold that EAC implies 

moral rights. 

Yet another form of consequentialism is universalistic 

rule consequentialism (URC) . 14 URC is the normative view 

that: 

A is obligatory if and only if the moral rule 
system which would, if adopted, maximize the 
amount of X in the world implies that A is 
obligatory. 

URC classifies acts as permitted or forbidden in a analogous 

fashion. 15 Again X can be anything at all. What counts as 

adoption of a moral rule system is a difficult problem which 

we will ignore. Very roughly, a moral rule system is 

14My definition of URC draws on Brandt 1979. 

15There are other sorts of URC. For example, another 
sort of URC might refer to rules actually in place rather 
than to hypothetical rules. 
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adopted if everyone (or perhaps most people) act in accord 

with it. This characterization of adoption is sufficient 

for our purposes. 

Now let us ask question K. 

Why, according to the URC moral rule system, does 
Pl have an obligation to do A? 

The answer will depend on what sort of moral rule system 

would, if adopted, maximize the amount of X in the world. 

Suppose, for example, that adoption of the bottle 

maximization version of UAC maximize the amount of X in the 

world. In that case URC would imply that there are no moral 

rights. As we just saw, this version of UAC implies that 

there are no moral rights. If the moral rule system 

referred to in URC is this version of UAC, then URC too will 

imply that there are no moral rights. 

On the other hand, suppose that adoption of R2 from 

Chapter Two as the moral rule system would maximize the 

amount of X in the world. Recall that R2 is: 

(R2) It is forbidden to wash people. 

In this case, the answer to K is that the moral rule system 

implies that if P2 is a person, then Pl has an obligation to 

refrain from washing Pl. F is "being a person" and this is 

a feature of an individual so this version of URC would 

imply that there are moral rights. Therefore, URC leaves 

conceptual space for moral rights. The statement: 

If URC is true, then there are no moral rights. 

------------------------------ - ·--
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is false. 

When discussing URC the distinction between question K 

(Why, according to the moral rule system, does Pl have an 

obligation to do A?) and question 0 (Why are rule systems 

which imply obligation o, better than rule systems which do 

not imply 0?) is crucial. Recall that question 0 asks for a 

justification of an obligation from outside the rule system. 

Question K asks for a ground of an obligation within a rule 

system. An appropriate answer to question o refers to facts 

about things other than the rule system while an appropriate 

answer to question K refers to facts about the rule system. 

The distinction between questions 0 and K can be illustrated 

with the legal rule system. Consider the legal obligation 

to refrain from washing someone. Question 0 asks why the 

legal rule system contains this implication. suppose that a 

theorist held that the answer is that having a legal system 

with this implication maximizes X. Such a theorists would 

not thereby be committed to the view that the feature of 

maximizing X grounds legal obligations. He might answer 

question K by referring to features of individuals. In 

similar fashion, on URC the answer to question 0 will be 

that a moral rule system which contains an obligation to do 

A maximizes the amount of X in th£ world. On URC the answer 

question K may or may not refer to features of individuals. 

·------------------- --· --
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There are many other sorts of consequentialism. But we 

have survey·ed enough to see that most widely held 

consequentialist views leave conceptual space for moral 

rights. Let us now turn to non-consequentialism. on non

consequentialism, determining whether A is obligatory is not 

merely (although it may be partly) a matter of determining 

A's effect on some X. We noted above that R2 is a non-

con~equentialist moral rule system. R2 does not require us 

to maximize anything. It simply states that certain sorts 

of acts, acts of washing people, are forbidden. As we saw 

above, this non-consequentialist moral rule system implies 

relative obligations and therefore it implies moral rights. 

So some non-consequentialist theories imply moral rights. 

Non-consequentialist theories allow conceptual space for 

rights. The statement: 

If non-consequentialism is true, then there are no 
moral rights. 

is false. 

However, not all non-consequentialist theories imply 

rights. Consider the following candidate moral theory. 

(RB) It is forbidden to wash rocks. 

Let us ask question K of RB. 

Why, according to RB does Pl have an obligation to 
refrain from washing rocks? 
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The answer is that RB implies that if an object is a rock, 

then Pl has an obligation to refrain washing that object. F 

is "being a rock" and this is not a feature of an individual 

person. Therefore, RB does not imply relative obligations 

or moral rights. 

R2 and RB are totally implausible as substantive moral 

theories. But they serve to illustrate an important point. 

non-consequentialist theories will all imply normative 

status for act-types. R2 implies normative status for acts 

of washing people. RB implies normative status for acts of 

washing rocks. The act-types will not refer solely to the 

effect on some X. 

consequentialist. 

Otherwise the theory would be 

If the act-types to which the non-

consequentialist theory assigns normative status refer to 

the features of individuals, then the theory will imply that 

moral rights exists. If the act-types to which the non

consequentialist theory assigns normative status do not 

refer to the features of individuals, then the theory will 

not imply rights. R2 assigns normative status to act-types 

which refer to individuals. Therefore it implies moral 

rights. RB does not assign normative status to act-types 

which refer to individuals. Therefore it does not imply 

moral rights. 

All widely held non-consequentialist theories leave 

conceptual space for moral rights. This is true because 
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most people who have rejected consequentialism have done so 

at least partially because they think that consequentialism 

cannot provide a plausible account of moral rights. 

Therefore they adopt a version of non-consequentialism which 

implies moral rights. 

IV 

As I said above, I think that the above survey of 

metaethical and normative views shows that suspicion 

concerning moral rights is unmotivated. The motivation 

behind much of the criticism of moral rights is the view 

that moral rights entail the existence of some sort of 

ghostly rule system in the sky. We have seen that this is 

incorrect. Our survey _of metaethical views shows that the 

ontological implications of moral rights are extremely 

sparse. Let me turn to some other objections to moral 

rights. 

(1) One view of moral rights is that when someone 

asserts a moral right he is really asserting that he favors 

the creation of a right in a legal or other non-moral rule 

system. 16 Besides the fact that the view is, as I just 

said, unmotivated, Joel Feinberg has pointed out that this 

view cannot account for a great deal of our discussion of 

16see for example Bentham 1987: 53. 
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rights. 17 Consider the current situation in South Africa. 

on the view we are considering, those who claim that they 

have a moral right to use the beaches are really asserting 

that the government has a moral obligation to give them the 

legal right to use the beaches. On this view, they do not 

have a moral right because there are none. However, it is 

true that the government has a moral obligation to give them 

certain legal rights. 

But consider the statements of those protestors who 

recently occupied a beach reserved by law for whites. They 

asserted that they were exercising their moral right to use 

the beach. Those who hold that all talk of moral rights is 

nothing more than assertion of morally justified non-moral 

rights, cannot account for such assertions. They must hold 

that the people on the beach who claim to be exercising 

their moral rights are quite literally speal~ing nonsense. 

This is implausible. 

(2) Another objection to moral rights is that they are 

superfluous. R.G. Frey claims that 

not even a practical advantage is gained by 
positing some moral right based upon agreed upon 
moral principles, since I as a moral man, 
implementing and following my principles, will 
behave the way you want me to even without the 
right. 18 

17Feinberg 1989. 

18Frey 1980: 12. 
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We have seen objections much like this one before. On my 

analysis, statements of moral rights, like all statements of 

rights, will be logically equivalent to statements of 

relative obligation. So there is a sense in which 

statements of all rights, not just moral rights, are 

superfluous. Statements of rights are superfluous in the 

sense that there is a logically equivalent statement of 

obligation to replace any statement of rights. 

But if this sort of superfluity is worrisome, then we 

ought to reject all statements of rights, not merely 

statements of moral rights. one can make the exact same 

point against legal rights that Frey has made against moral 

rights. One can argue with equal plausibility that not even 

a practical advantage is gained by positing some legal right 

based upon agreed legal principles. This is reflects the 

fact that statements of legal rights are logically 

equivalent to statements of legal obligations just as 

statements of moral rights are logically equivalent to 

statement of moral obligations. Yet Frey holds that talk of 

legal rights is not superfluous. 19 This is inconsistent 

given his criticism of moral rights. 

But this sort of superfluity is not worrisome. We 

ought not reject statements of legal or moral rights. 

Statements of rights point out a very important difference 

19Frey 1980: 10. 

--- ·------·-- ---·---------·--·---·--- -------- -
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among obligations. Some are relative and some are not. 

Some are grounded in the features of individuals and some 

are not. It is extremely useful to have a term which refers 

to relative obligations. Therefore, as a practical matter, 

the existence of statements of rights is no~ superfluous. 

(3) Someone might hold that the notion of moral rights 

is incoherent because to say that someone has a right is 

necessarily to say that there exists some mechanism for 

sanctioning those who violate the right. And, the argument 

might continue, there are no sanctions for violating moral 

rights. There are no moral rights police. Therefore, 

according to this view, there can be no moral rights. 

If a defender of this view goes on to hold that there 

are no moral obligations unless there are moral sanctions 

against those who do not fulfill their obligations, then his 

position is consistent. Given that statements of rights are 

logically equivalent to statements of relative obligation, 

the claim that rights necessarily require sanctions implies 

that statements of obligations necessarily require 

sanctions. I think that it is implausible to hold that 

moral obligations exist only if moral sanctions exist. But 

to argue for this view would take me too far afield. 

Therefore, I will be content to noted that one who objects 

to moral rights on this ground must also hold that moral 

obligations exist only if there are moral sanctions. This 
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view is not so much a rejection of moral rights, but rather 

a rejection of moral obligations in general. 

(4) Very similar reasoning can be used against the view 

that there are no moral rights because it is impossible to 

determine what moral rights we have. 2° First of all, even 

if it were true that we cannot know what our· illoral rights 

are, it would not follow that we do not have any. Secondly, 

given that statements of moral rights are logically 

~quivalent to statement of moral obligation, it is no more 

(and no less) difficult to determine our moral rights than 

it is to determine our moral obligations. 

The conclusion of this chapter cannot be as definite as 

one might wish. I have not provided a conclusive argument 

in favor of moral rights. A version of moral nihilism, non-

rights-generating universalistic act consequentialism, or 

non-rights-generating non-consequentialism might be true. 

In that case, there would be no moral rights. But the fact 

that a wide variety of metaethical and normative views are 

compatible with moral rights combined with our pretheoritic 

judgment that there are moral rights, gives us good reason 

to think that there are moral rights. This is all the more 

true because it seems that the most plausible views leave 

20I know of no one who has explicitly adopted this 
view. However, Bentham hints at it. See Bentham 1987: 54. 
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conceptual space for rights. Although, I cannot argue the 

point here, I think that non-rights-generating UAC and non

rights-generating non-consequentialism are very implausible 

and that moral nihilism is implausible. So this chapter has 

given us very good reason to think that there are moral 

rights. 

Whatever metaethical or normative view one favors, this 

chapter gives us further reason to think that the analysis 

of rights presented in Chapters Three and Four is true. 

This analysis allows us to see more clearly which 

metaethical and normative theories imply rights and which do 

not. The analysis clarifies the connection between moral 

rights and broader issues in ethics. That is an important 

advantage of the analysis. 

------------------·-------··-··--·-·--···-- ··-···---· ··--···--····-·······-·····-. 
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In this chapter we will consider the another problem 

raised by rights-- the problem of rights conflict. I hope 

to provide further reason to accept the analysis offered in 

Chapters Three and Four by showing that it sheds light on 

this philosophical problem. In this chapter we will assume, 

on the strength of the arguments presented in the last 

chapter, that there is a moral rule system which creates 

moral rights. But there are cases where moral rights seem 

to come into conflict. How ought we to analyze these cases? 

This is the question I hope to answer in this chapter. I 

begin, in Section I, with examples of apparent rights 

conflict. I then present the two most common attempts to 

analyze rights conflict-- the prima facie view and the 

specificity view. I will attempt to defend the specificity 

view. Section II considers rights conflict as it occurs in 

rule systems other than the moral rule system. I think that 

failure to consider rights conflict in non-moral rule 

systems has led philosophers astray when considering moral 

rights conflict. Section III turns to rights conflict in 

the moral rule system. This section considers objections to 

the specificity view. 
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I 

Let me begin with some examples of apparent rights 

conflict to illustrate the problem we will consider. We 

will then consider how the apparent conflict can be 

resolved. Suppose that Paul has the only two extant copies 

of a very beautiful sort of Ming vase. He promises to give 

one of the vases to Maggie and the other to Julie. Upon 

returning home to get the vases, Paul discovers that his cat 

has knocked one of the vases off the shelf on which it was 

sitting. The vase has shattered into a million pieces and 

is totally beyond repair. Ignoring a great many 

complications concerning promising, one might think that the 

moral rule system implies that if Pl has promises an object 

0 to P2, then Pl has an obligation to give 0 to P2. Using 

the test for relative obligation developed in Chapter Four, 

it seems that the moral rule system implies that Pl has a 

relative obligation and P2 has a claim right wrt Pl that Pl 

give 0 to P2. Because the moral rule system seems to have 

these implications Maggie seems to have a claim right wrt 

Paul that Paul give her a Ming vase and Julie seems to have 

a claim right wrt Paul that Paul give her a Ming vase. So 

Paul seems to have an obligation to give a Ming vase to 

Maggie and an obligation to give a Ming vase to Julie. But 

it is physically impossible for him to meet both of these 

obligations because he has only one Ming vase and there are 
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no others extant. Maggie's right seems to conflict with 

Julie's right and it seems that Paul must fail to meet one 

of his obligations. 

There are many cases similar to the one I have just 

outlined. Consider a case made famous by Judith Jarvis 

Thomson. 1 Suppose that Bob is standing beside a trolley 

line and sees an out-of-control trolley racing down the 

track. There happens to be a switch next to Bob so he can 

divert the trolley on to another line if he chooses to. 

Suppose that Sue is standing on the line Bob can divert the 

trolley to and Jane is standing on the line the trolley is 

presently on. If Bob does not divert the trolley, Jane will 

be killed. If he does divert the trolley, sue will be 

killed. If one assumes (1) that Jane has a moral right wrt 

Bob to his diverting the trolley, (2) that Sue has a moral 

right wrt Bob that he not divert the trolley and (3) that 

Bob must either divert or not divert the trolley, then a 

rights conflict problem seems to arise. One can imagine 

facing this sort of situation if one comes upon a pile-up on 

a highway. In such a case, one might be forced to choose 

between hitting one pile of cars and hitting another pile of 

cars. Rights conflict seems to arise all too frequently in 

our world. Given the finite resources of our world, it 

1Thomson 1985. 

-----------------------------~··------·--··-·····-··"" ._.,. __ .. ______ ., ___ ... _ .... 
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seems that people are frequently forced to choose between 

the rights of some or the rights of others. 

Let us refer to cases such as the ones I have just 

outlined as cases of unavoidable rights transgression. One 

transgresses on a right when one does not meet the 

obligation that is logically equivalent to the right. 2 It 

seems that Paul must transgress on either Maggie's or 

Julie's right. Cases of unavoidable rights transgression 

are only one of two sorts of rights conflict. Let us call 

the other sort of rights conflict cases of permissible 

rights transgression. Consider the following example drawn 

from Feinberg. 3 

A backpacker is caught in a blizzard though no fault of 

his own. He comes upon a cabin which is obviously someone's 

private property. The only way the backpacker can save his 

life is to break into the cabin, burn the furniture inside 

for heat and eat the food stored in the cabin. Ignoring 

many complications, it seems that the moral rule system 

implies that if o is P1 1 s private property, then P2 has an 

obligation to not destroy 0. In other words, the moral rule 

system seems to imply that P1 has a claim right that P2 not 

destroy o. Further, it seems that the moral rule system 

2! do not use the terms "violation" and "infringement" 
to avaid confm:: ion wi t.h Thomson 1 s use of these terms. 

3Feinberg 1978b: 102. 

------------------------------~--~-~-----··-·-------·· .. ·-··· ...... -... -- .. ·-- _, ____ ........ 
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implies that if Pl will lose his life unless he destroys o, 

then Pl has a liberty right to destroy 0. Therefore the 

moral rule system seems to imply that the owner of the cabin 

has a claim right that the backpacker not destroy his 

property and that the backpacker has a liberty right to 

destroy the cabin owners property. The claim right seems to 

imply that the backpacker has an obligation to not break 

into the cabin. The liberty right seems to imply that the 

backpacker has no obligation to not break in the cabin. The 

two rights seem to conflict. So this is a case of rights 

conflict. But it is not a case of unavoidable rights 

transgression. If the backpacker decides not to break into 

the cabin and wanders off to die, no rights are 

transgressed. It is physically possible for the backpacker 

to avoid transgressing a right. But it seems that it is 

permissible for him to transgress the cabin owner's claim 

right. 

There are other cases of permissible rights 

transgression. Suppose I promise to meet you for lunch. It 

would seem that you have a claim right wrt me that I meet 

you for lunch. But suppose that I become ill. I become so 

ill that going to lunch will cause me severe pain. In that 

case, it seems that I have a liberty right to not go to 

lunch. Here your claim right that I meet you for lunch 

seems to conflict with my liberty right to not go to lunch. 

------------------------------~---------·-·······-·-· ... ·······' ·-·-. ··- ..... ····----···-- .. 
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It seems that it is permissible for me to transgress on your 

claim right. Or again, to borrow another example from 

Thomson, suppose that you have a steak in your fridge and 

that the only way I can save someone's life is to take your 

steak. Your claim right that I not take your steak seems to 

conflict with my liberty right to take the steak. 4 Again, 

it seems permissible for me to transgress on your claim 

right. 

In all these cases there is an apparent conflict. It 

seems that, in cases of unavoidable rights transgression, it 

is physically impossible to avoid transgressing a right. It 

seems that, in cases of permissible rights transgression, 

one has both an obligation to not do A and no obligation to 

not do A. How ought we to resolve these apparent conflicts? 

There are two frequently discussed attempts to resolve 

the apparent conflicts between rights. Let us call the 

first attempt the "prima facie view" and the second attempt 

the "specificity view" Contrary to most other commentators, 

I will try to refute the prima facie view and defend the 

specificity view. 5 

The prima facie view is the most common response to the 

rights conflict problem. According to this view, the rights 

4Thomson 1978. 

5Actually, I can find no one who defends the 
specificity view. 
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discussed in the above examples are prima facie rights. A 

prima facie right is a right which implies a prima facie 

obligation. An obligRtion is a prima facie obligation when 

it can be overridden by other obligations. The opposite of 

a prima facie right is an absolute right. An absolute right 

is a right which implies an absolute obligation. An 

absolute obligation is an obligation which cannot be 

overridden by other obligations. In other words, an 

absolute obligation is an unconditionally incumbent 

obligation. 6 Absolute obligations might be, indeed will be, 

narrowly defined obligations. But if it is determined that 

one has an absolute obligation, then no weighing of the 

obligation is in order. 

Consider an example of an absolute legal right. 

Suppose that a legal rule system implies that you have an 

absolute legal liberty right to say that Ronald Regan is a 

nerd. The legal rule system might imply that you only have 

this absolute right if you are in a certain place (e.g. Hyde 

Park). In this sense, the right is narrowly defined. But 

if the right is absolute and you are in the specified place, 

then others always have an obligation to not interfere with 

your saying that Ronald Regan is a nerd. Even if your 

6The phrase "unconditionally incumbent" is Feinberg's. 
See Feinberg 1973: 80. 



.: 

saying this would cost millions of lives, they have an 

obligation to not transgress on your right. 

1159 

On the prima facie view, the owner of the cabin does 

have a right that his property not be destroyed. But this 

right is a prima facie right. In other words, the 

obligation implied by this right can be overridden in some 

cases-- cases like those of the backpacker. The apparent 

conflict between the cabin owner's claim right and the 

backpacker's liberty right is resolved by asserting that the 

cabin owner's prima facie right is overridden by the 

backpacker's prima facie right. If there are no other prima 

facie obligations relevant to this case, then the backpacker 

has an all-things-considered right to break into the cabin. 

An all-things-considered right is a prima facie right which 

is not overridden by any over rights. In this way the prima 

facie view attempts to resolve the problem of permissible 

rights transgression. 

The prima facie view also attempts to provide a 

solution to the problem of unavoidable rights transgression. 

When one says, for example, that both Maggie and Julie have 

a claim right wrt Paul that Paul give then a Ming vase, this 

is merely a prima facie claim right. Both Maggie and Julie 

have a prima facie right. Which of them has an all-things

considered right is determined by determining which of the 

rights overrides the other. In other words, if Paul's prima 

----------------------- ---- ---·-· ----· . 
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facie obligation to give Maggie a Ming vase overrides his 

prima facie obligation to give Julie a vase, then Maggie has 

an all-things-considered right to a vase. 

On the specificity view, most, if not all, statements 

of rights implicitly contain clauses which specify the 

situation in which one has the right. According to this 

view, my statements of the implications of the moral rule 

system were inaccurate. Maggie does not have a right wrt 

Paul that he give her a Ming vase. Rather she has a right 

wrt Paul that he give her a vase unless there is a only one 

vase or .•. In this way the apparent conflict in 

unavoidable rights transgression cases is resolved. The 

view provides a similar solution to cases of permissible 

rights transgression. In the case of the cabin owner, he 

has a right that others not destroy his possessions unless 

it is necessary to save someone's life or ... Obviously 

rights statements on this view will contain very long 

strings of disjunctively joined conditions after an 

"unless." It is conceptually possible for anything to 

appear in an unless clause. For example, a right could have 

the following form: Pl has a right wrt P2 to do A unless 

doing A would cause the loss of X or more units of utility 

or... on this view, my landlord does not have a right to 

$125 dollars from me at the beginning of each month. 

Rather, she has a right to $125 from me at the beginning of 

---------------------------~---~-----------···•" ·-······--·-··----··-·-··--···-·--
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each month unless I need that money to prevent world-wide 

famine or she fails to keep the building properly maintained 

or the building burns down or ... 

Ellipses make philosophers nervous. And well they 

should. But I will argue that these ellipses are harmless. 

Lest the specificity view be dismissed out of hand, let me 

immediately note that the view has an important benefit 

which even defenders of the prima facie view acknowledge-

the specificity view preserves the thesis that all rights 

are absolute. 7 Recall that an absolute right is a right 

which implies an absolute obligation. An absolute 

obligation is an obligation which cannot be overridden by 

other obligations. The thesis that all rights are absolute 

provides an elegantly simple answer to the question of how 

rights are related to action. If the specificity view is 

true, then rights imply absolute obligations. So if P1 has 

a right that P2 give 0 to P1, then P2 has an absolute 

obligation to give 0 to Pl. on the specificity view, 

statements of rights will be the end of moral discussion in 

rights conflict cases. If this view is true, then once we 

know someone's rights we will know what act morality 

requires. This simplicity is lost if one adopts the prima 

facie view. on the prima facie view, statements of rights 

will not be the end of moral discussion in rights conflict 

7see, for example, Thomson 1980. 
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cases. After we know everyone's prima facie rights we will 

still need to decide which rights override others. In this 

way, the specificity view provides a elegantly simple answer 

to the problem of rights conflict. But most commentators 

have held that there are objections to the specificity view 

which conclusively show that we must, regrettably, give up 

the simplicity it offers. In the third section of this 

chapter I will argue that these objections are not well 

taken. 

II 

To see why the objections raised against the specificity 

view are not well taken, it will be profitable to begin by 

considering rights conflict outside the moral rule system. 

Looking at how rights conflicts are resolved in non-moral 

rule systems supports the specificity view because, as we 

will see, rights conflicts in non-moral rule systems are 

resolved by specification. 

Let us begin with a relatively simple rule system-- the 

baseball rule system. While the rules of baseball are 

complex, they are much simpler than the rules of legal 

systems. One of the rules of this system is that a batter 

who gets three strikes is out. In our terminology, it seems 

that a batter who gets three strikes· has an baseball 

obligation to leave the field and the opposing team has a 

---------------------- ·-
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baseball right that she leave the field. Another rule of 

baseball states that a batter may steal first. A batter 

steals first if (1) nhe gets three strikes, (2) the pitch is 

dropped by the catcher, (3) she reaches first base before 

the ball and (4) she is not touched by the ball held by a 

member of the opposing team before reaching first. In our 

terminology, it seems that a batter who steals first has a 

baseball right to stay at first. 

Imagine that a new catcher has just come up from the 

minor leagues. He is not quite up on the rules of baseball. 

After a batter steals first he turns to the umpire and says: 

"Wait a minute, she has three strikes-- she's out. I have a 

baseball right that she leave the field." If the umpire 

were a kindly soul, he would carefully explain to the 

catcher that the rule that three strikes implies that a 

batter is out has an exception for those batters who steal 

first. In our terminology, he would explain that, strictly 

speaking, the team does not have the baseball right that a 

batter with three strikes leave the field. Rather they have 

the baseball right that a batter with three strikes leave 

the field unless he steals first or... The ellipses 

include such things as catcher interference or being hit by 

the pitch. In this case, it would be (relatively) easy, if 

boring, to state the fully specified baseball right 
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concerning opposing batters leaving the field when they have 

three strikes. 

Notice that the prima facie view is totally implausible 

here. It is would be absurd to assert that the team has a 

prima facie baseball right that the batter leave the field 

which is overridden by the batter's prima facie baseball 

right to remain at first given that she has stolen it. 

Given that the batter stole first, the team has no sort of 

baseball right that she leave the field. If one knows the 

full specification of the baseball rights (as many baseball 

fans do), there is never even an apparent conflict. All 

baseball rights are absolute and the baseball rights 

conflict problem is resolved by specification. 

At this point, someone might object that the baseball 

rule system is different from the legal and moral rule 

systems. The main point of the rules of baseball, one might 

point out, is to enable us to figure out the score and 

determine which team won the game. 8 That one has three 

strikes means that one is out and one's team has one less 

chance to score during this game. It is true that part of 

the purpose of the rules of baseball is to enable us to 

determine who wins the game. But this does not mean that 

the baseball rule system does not create rights and 

8This objection suggested by Joel Feinberg in comments 
on an earlier draft of this work. 
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obligations. The rule system serves two purposes-- to keep 

track of the score and to determine the obligations of the 

players. There is a certain sense in which the former 

purpose is more important than the later. This is true 

b~cause we only care about the obligations of the players 

because if they do not meet their obligations, we cannot 

determine who won the game. Since baseball is a game, 

determining who wins is the main point of the activity. But 

none of this gives us a reason to think that the baseball 

rule system does not create obligations and rights. 

The case of the legal rule system is exactly parallel 

to the case of the baseball rule system. Suppose that you 

own a piece of land. In a hasty moment, someone might 

assert that part of the concept of ownership as defined by 

the legal rule system is the legal right that no one build a 

road on the relevant land. But of course, given the legal 

rules in the u.s., no one has such a legal right. The 

government may use eminent domain, take your land and build 

a road on it. You may sell an easement which allows others 

to build roads on your land. The right which property 

owners have is a legal right that no one build a road on 

their land unless the government uses eminent domain or one 

gives permission or ... 

Stating the fully specified legal right concerning road 

buildings that property owners have would be much more 

-------------------·----·---- -·-· 
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difficult (and even more boring) than stating the fully 

specified baseball right discussed above. But that it would 

be more difficult to fully specify this right in no way 

indicates that specification is not how the legal rights 

conflict problem is resolved. It is not the case that a 

property owner has a prima facie legal right that the 

government not build a road which is overridden by the 

government's prima facie legal right to exercise eminent 

domain. Given that the government goes through the eminent 

domain procedures as called for by the legal rule system, 

the property owner has no sort of legal right that the 

government not build the road on what was his land. 

I can imagine that supporters of the critical legal 

studies movement might be tempted by the following 

objection. 9 One might hold that when judges decide legal 

cases there are doing nothing more than stating their 

preferences or those of their socio-economic class. on this 

view, judges do not tell us what legal rights the legal rule 

system implies. They only tell us what they would like the 

law to be. One who held this view might object to my claim 

that the legal right conflict problem is resolved by 

specification. Rather, they might argue, it is resolved by 

going before a judge who tells you what he would like the 

9For an example of a member of the critical legal 
studies movement see Unger 1975. 

------------------------~--~-------·····-- .... ·--·'"'" ·--··--···--.. ·-·----.. -- ... 
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law to be. The judge's preferences are then enforced by the 

government. A supporter of "critical baseball studies" 

could make an analogous objection to my claim that the 

baseball rights conflict problem is resolved by 

specification. 

Now the best response to this objection to the 

specificity view is to reject the premise on which it rests. 

One ought to argue that judicial decisions are not merely 

statements of preference. But defending this response would 

take me too far afield. I will content myself with noting 

that even if the critical legal studies view of judicial 

decision-making is correct, this is no objection to the 

specificity view. The critical legal studies view can be 

put in the following way. The unless clause of every legal 

right contains an exception such as: unless a judge decides 

otherwise. If one puts the critical legal studies position 

in this way, it is clear that the view is no objection to 

the specificity view. 

Given the complexity of the legal rule system, no one 

knows their fully specified legal rights. Lawyers have a 

much greater knowledge of their legal rights than most of 

us. But even they can know only their fully specified legal 

rights within a small domain. So a tax lawyer might know 

his fully specified legal right to take deductions. But in 

most cases, the massive complexity of the legal rule system 

-- --·---------------------- _._ .. ·---··· ..... _ .... _. --- ..... 
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combined with the limited cognitive capacities of humans 

means that even a specialized lawyer knows only how to find 

out what fully specified legal right a person has in a 

particular situation. Even here, the amount of litigation 

reveals that experts on the legal rule system can disagree 

about what legal rights exist in a particular case. Another 

reason no one knows their fully specified legal rights is 

that some laws are written with a specification which refers 

to the decision of some official. For example, Congress 

might pass a law stating that individuals have a right to 

the nutritional information that the Food and Drug 

Administration thinks appropriate. In cases like this, it 

will be impossible to know one's fully specified rights 

before the relevant officials make the relevant decisions. 

It is crucial to notice that this ignorance of legal 

rights in no way indicates that the specificity view of 

legal rights conflicts is false. One cannot object to the 

specificity view of legal rights on the grounds that it 

implies that virtually no one knows their legal rights. It 

is true that no one knows their legal rights but this does 

not imply, or even give us reason to believe, that the 

specificity view of legal rights conflict is false. 

If every one knew their fully specified rights then 

cases of apparent rights conflict would never occur in non

moral rule systems. Conflict occurs because people do not 
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know their fully specified rights. The cases of a batter 

stealing first and a building a road on someone's property 

are cases of apparent conflict. There is a sense in which 

there is never actual rights conflict in non-moral rule 

systems. Umpires and judges do not resolve rights conflict. 

Rather they are experts who tell us which of the two 

pretenders to a baseball or legal right actually has the 

right in question. 

There is one qualification which must be made at this 

point. Genuine rights conflicts can occur outside the moral 

rule system if a non-moral rule system is inconsistent. 

Recall that an inconsistent rule system is one which implies 

both (1) Pl has an obligation to do A and (2) Pl has an 

obligation to not do A. Suppose that the legislators in a 

state passed a legal rule stating that it is forbidden to 

kill humans. Then they passed a rule stating that it is 

obligatory to kill Baptists. This would create an 

inconsistent rule system. Given the extremely plausible 

view that Pl is a Baptist entails that Pl is a human and the 

fact that Pl is a Baptist, the rule system implies that one 

has an obligation to kill Pl and that one has an obligation 

to not kill Pl. Unfortunately people do actually create 

inconsistent rule systems. In that case there will be 

genuine non-moral rights conflict. In practice of course, 

people go to great lengths to insure that the rule systems 



they create are consistent. Inconsistent rule systems do 

not provide consistent normative guidance and providing 

consistent normative guidance is the whole point of rule 

systems. Most non-moral rule systems have a rule which 

prevents inconsistencies from occurring. They contain a 

rule something like: If an inconsistency occurs then 

official 0 will decide the matter as she sees fit. For 

example, in the baseball rule system the commissioner 

decides how inconsistencies are to be resolved. 

III 
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Let us now turn to moral rights conflict. The fact that the 

specificity view is true for non-moral rule systems gives us 

a reason, although not a conclusive one, to think that the 

specificity view is true for the moral rule system. I can 

see no difference between moral and non-moral rule systems 

which would indicate that the prima facie view is true for 

the moral rule system while the specificity view is true for 

non-moral rule systems. 

On the specificity view, all moral rights contain very 

long unless clauses which cover cases of apparent rights 

conflict. The moral rule system determines the length and 

content of these unless clauses. If we knew the exact 

length and content of the moral unless clauses, moral rights 

conflict would never occur. There are several objections 



which might be raised against this view. Let us consider 

them. 
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(1) Someone might hold that the specificity view cannot 

be true because it implies that no one knows their fully 

specified moral rights. Given the discussion of rights 

conflict in non-moral rule systems, we can see that this 

objection is weak. We noticed that no one knows their fully 

specified legal rights. This does not give us reason to 

think that the specificity view of legal rights conflict is 

false. Similarly, that no one knows their fully specified 

moral rights does not give us reason to think that the 

specificity view of moral rights conflict is false. 

It is certainly unfortunate that we do not have more 

knowledge of our moral rights. But that we do not know our 

fully specified moral rights does not mean that we know 

nothing about our moral rights. Just as we have a very good 

idea of our legal rights in particular situations, we have a 

very good idea of our moral rights in particular situations. 

Given the current state of affairs I am quite certain that 

my roommate does not have a legal right to use my car. I 

can know this even though I do not know my fully specified 

legal property rights. Similarly I am quite certain that I 

have a moral right that the members of my dissertation 

committee read and comment on this manuscript even though I 

do not know the full specification of the moral rights 

--- -·· --- - --



generated by their promises to me. The specificity view 

does imply that no one knows their fully specified moral 

rights, but this is no objection to the view. 
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(2) One might argue that the specificity view is false 

because it cannot account for those cases where the 

transgression of a moral right appears to generate a moral 

right to compensation. To modify one of Thomson's examples, 

suppose that I need to take one of your steaks to save my 

life. Some hold that I ovTe you compensation even if taking 

the steak was permissible. Thomson thinks that the 

specificity view cannot explain why you have a moral right 

to compensation. She regards this as a decisive objection 

to the view. 10 Thomson thinks that only the fact that I 

transgressed one of your moral rights can explain why I owe 

compensation. According to the specificity view, I have not 

transgressed on any of your moral rights because the full 

specification of your moral right to the steak contains an 

unless clause stating that I have no obligation to refrain 

from taking the steak if I need it to save my life. 

I find this objection unconvincing. First of all, some 

have argued that one does not owe compensation in cases of 

permissible moral rights transgression. 11 I find these 

arguments implausible. But this is a substantive question 

10Thomson 1980. 

11Montague 19 8 7 . 
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which we need not consider here because there are other 

reasons for thinking that the objection is weak. First of 

all, the objection is weakened once one notices that moral 

rights transgression and compensation are not well 

correlated. That P1 owes P2 compensation does not imply 

that P1 violated one of P2 1 s moral rights. If I go into a 

restaurant and order a meal, then the owner has a moral 

right to compensation for the meal. 12 No moral right is 

transgressed in this case and yet I still owe compensation. 

That P1 has violated one of P2 1 s moral rights does not imply 

that Pl owes P2 compensation. Suppose that I kill you. 

This transgresses on your moral rights if anything does. 

But I do not owe you compensation. I cannot owe you 

compensation because you are dead. It is true that your 

relatives might have a right to compensation because in 

killing you I may have violated their rights. But this is 

not the same as owing compensation to you for the violation 

of your rights. In light of this lack of implications 

between moral rights and compensation, Thomson needs to say 

more about why the fact that one violates another's moral 

rights explains the duty to compensate. 

But I think that the main reason Thomson's objection is 

weak is that the moral rule system can imply moral rights to 

12Modifying an example of Benditt•s. See Benditt 1982: 
53-54. 
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be given money and other goods in all sorts of different 

situations. It is conceptually possible for the moral rule 

system to imply that one has a moral right to a sum of money 

upon turning eighteen or when one grows a beard. More 

plausibly, there is no conceptual barrier to the moral rule 

system implying, for example, that one has a moral right to 

the value of objects taken without ones consent from the 

person who takes the object. Thus we can explain why I owe 

you a certain sum of money for the steak without any 

reference to moral rights transgression simply by asserting 

that the moral rule system implies that when certain unless 

clauses apply, I owe you the relevant sum of money. The 

moral rule system might contain rules with the following 

form: 

Pl has a right wrt P2 that P2 do Al unless 
conditions Cl, C2 ... Cn are true. If Cl, C5, C8 ... 
are true, then P2 has an obligation wrt Pl to do 
A2. 

People owe others money and other goods in a wide 

variety of situations. We have specific names for some of 

these situations-- compensation, reparation, restitution and 

reimbursement. These four terms are often used 

interchangeably but they sometimes have slightly different 

meanings. Reimbursement is different from the other three 

terms in that it does not typically refer to actions owed 

because of the invocation of an unless clause. 

Compensation, reparation, and restitution are often used to 
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refer cases where an unless clause of a right has been 

invoked to justify doing or not doing a certain act. The 

backpacker owes compensation to the cabin owner because the 

moral rule system implies (very roughly) that if one 

justifies the destruction of another's property by referring 

to the fact that the destruction was necessary to save one's 

life, one has an obligation to give the property owner the 

value of the destroyed objects. ~eimbursement, on the other 

hand, typically refers to repayment for expenses one was 

authorized to incur in advance. For example, companies 

reimburse their executives for travel expanses. Restitution 

typically refers to acts other than giving another money. 

Restitution might refer to doing some work for another or 

returning some objects to someone. Reparation often is used 

to refer to the payments imposed on a defeated country by 

the victorious country after a war. Compensation seems to 

be the most general of the four terms referring generically 

any form of repayment, restitution, reparation or 

reimbursement. But the differences between these four terms 

need not concern us. The crucial point in response to this 

objection to the specificity view is that I can respond that 

the moral rule system implies that if certain unless clauses 

are invoked, then payments or other actions are owed to the 

rightholder. 

-----------------------·----~·-···~----··-·-··· ····-· .... ··--··-----··· -··---··---· 
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Whether the actual moral rule system has this 

implication is a substantive question. Some think it does 

and some think it does not. But the claim that the moral 

rule system implies these sort of obligations does not 

refute the specificity view. One might plausibly argue that 

the moral rule system implies that I owe compensation in 

cases like the steak case because of distributive justice 

considerations. 13 For Thomson's objection to stick, she 

must show that the specificity view cannot provide a 

plausible account of the moral right to compensation. She 

has not attempted to do this. For the reasons I have just 

outlined, I suspect that she cannot do this. 

(3) The third objection to the specificity view is that 

it implies that moral rights cannot explain moral 

obligations. As one person put it, the specificity view 

implies that "rights do no work. " 14 We saw this objection 

in Chapters Three and Five. On my analysis, statements of 

rights are logically equivalent to statements of other 

people's obligations. (Recall that we are ignoring 

impossibility rights in the interest of simplicity.) To say 

that Pl has a right wrt P2 that P2 not take Pl's steak is to 

say that P2 has an obligation wrt Pl to not take Pl's steak. 

13This idea was suggested by Phillip Montague in 
conversation. 

14Phillip Montague in conversation. 
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I called this the conclusory aspect of rights, Rights 

statements are nothing more than a resume of obligation 

statements. Of course it is also true that statements of 

relative obligations are nothing more than a resume of 

rights statements. In Chapter Three we considered the 

objection that the conclusory aspect of rights implies that 

rights cannot explain obligations. Someone who made this 

objection to the analysis in Chapter Three might contend 

that the problem is exacerbated by my defense of the 

specificity view. A statement of your fully specified moral 

rights is nothing more than a fully specified list of 

others' moral obligations wrt you. Therefore, someone might 

argue, we cannot use moral rights to explain moral 

obligations. 

The considerations discussed in Chapter Three are a 

sufficient to respond to this objection. Recall that it is 

extremely implausible to think that tautologies cannot 

justify. We saw that my belief in Pythagoras' theorem is 

not undermined because the theorem follows from the 

definition of a triangle. We noted that this objection is 

motivated by an ethical foundationalism which many, 

including myself, reject. Further, notice that the use of 

the specification to resolve rights conflict in the baseball 

and legal rule systems does not keep people from using 

---------------------------~--·--·-·---········ .. ···-- ..... ·---.. ---···------·-------···· 
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statements of baseball and legal rights to explain baseball 

and legal obligations. 

Those who make the third objection might argue that I 

have misinterpreted their position. They might not hold 

that if the specificity view it true, moral rights 

statements cannot explain moral obligation statements 

because they are logically equivalent to statements of moral 

obligations. Rather they might hold that if the specificity 

view is true, moral rights statements cannot explain moral 

obligation statements because we can never know the full 

specification of our moral rights. But this makes the third 

objection collapse into the first. I have already argued 

against the first objection. 

(4) One might object to the specificity view on the 

grounds that it implies that moral rights are never 

permissibly transgressed. 15 On the specificity view, it is 

never permissible to not accord someone their moral rights. 

In other words, on the specificity view all rights are 

absolute. Cases of apparent rights conflict are resolved by 

determining who actually has the moral right in the given 

circumstances. So the specificit.y view, to modify a phrase 

15I can imagine that the objection outlined here might 
be made by Herbert Morris or by Feinberg. See Morris 1968: 
499 and Feinberg 1973: 75. Both are objecting to the prima 
facie view, but they raise points which might be used as 
objections to the specificity view. 

---- ---- ----------------------
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into nontransgressions. 16 . 
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One who makes this objection to the specificity view 

asserts that it is a constraint on any theory of moral 

rights that it must allow for the possibility of permissible 

moral rights transgression. I think that, for two reasons, 

we ought to reject this assertion in the absence of any 

argument for it. First of all, one needs to explain why the 

moral rule system should differ so from non-moral rule 

systems. One who makes this objection needs to explain why 

it is that there are no cases of permissible rights 

transgression in non-moral rule systems but yet ... there must 

be cases of permissible rights transgression in the moral 

rule system. Secondly, this constraint implies that we must 

give up the attractively simple relation between moral 

rights and moral obligations noted at the end of the last 

section. 

But one might argue that there are good reasons to 

think that there are cases of permissible rights 

transgression. I can imagine that someone might argue that 

the specification view fails to "sufficiently bring out that 

we have interfered where justice says we should not. 1117 

This point seems intuitively plausible but it is hard to 

1~orris 1968: 499. 

17Morris 1968: 499. 
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tease an argument out of it. In the first place it is odd 

to say that in cases of permissible moral rights 

transgression we have "interfered where justice says we 

should not." The act is, by hypothesis, permissible. 

Perhaps one who makes this objection is suggesting that the 

specificity view will tend to lead us to transgress on fully 

specified moral rights. One might hold that if we are used 

to thinking that moral rights have long unles£ clauses, then 

we are more likely to be tempted to assume the existence of 

one when we are tempted to transgress on a moral right. So 

the specification view would have immoral consequences. 

This argument is weak. The amount of moral rights 

transgression is not very sensitive to the philosophical 

analysis of rights. And even if it were, this would only be 

an argument for not publicizing the specificity view-- not 

an argument for thinking that it is false. 

But there is a kernel of truth in the above point-- a 

kernel that is important but no objection to the specificity 

view. Moral rules and therefore moral rights will be 

grounded, at least partially, in facts about the people 

involved. The moral rules will be grounded in facts such 

as: certain acts cause pain, certain acts take objects that 

people have worked for, certain acts fail to fulfill the 

expectations that people have, certain acts meet important 

human needs, etc. The kernel of truth in the fourth 
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objection is that these features do not in any sense 

disappear when an unless clause is fulfilled. Suppose that 

one of the features that grounds the moral right to not be 

pinched unless ... is that being pinched tends to cause pain. 

If one of the circumstances in the unless clau~e arises 

(e.g. thousands of lives will be saved) this does not mean 

that the pinching causes less pain. It is very important to 

remember this fact and I suspect that this is the source of 

the initial plausibility of the fourth objection. But the 

specificity view does not imply that the pinching causes 

less pain when one of the circumstances in the unless clause 

occurs so this is no objection to the view. 

Joel Feinberg has suggested a variation on the fourth 

objection. 18 He suggests that while there is no permitted 

rights transgression there is justified rights 

transgression. He suggests that the language in terms of 

which I have defined rights-- the language of permission, 

obligation and forbidden-- refers to a rule system. The 

word "justified," on the other hand, does not refer to a 

rule system. Rather the word Hjustified" indicates that we 

have considered every kind of relevant consideration and 

reached an all-things-considered judgment from a perspective 

outside of the moral rule system. This all-things-

18Joel Feinberg in comments on an earlier draft of this 
work. 

------------------------~--- ----··--·····- ....... _ ..... "·-····-·····""···-·-··--- .. 
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considered judgment will sometimes be that we ought not do 

what the rule system specifies. In that case, a rights 

transgression will be forbidden bu.t justified. 

Feinberg suggests the following case as a 

counterexample to the specificity view. Suppose that a rule 

system implies that the car on the right proceeds first at a 

stop sign. My car is on the left, but I am driving a 

critically ill person to the hospital and every second 

literally counts. Being even one second later to the 

hospital dramatically increases the chance that this person 

will die. Feinberg argues that it would be justified, but 

not permissible, for me to blow my horn and transgress on 

the other driver's right. 

I do not find this case convincing. First of all, I 

think it is odd to argue that an one act can be both not 

permitted and justified. Secondly, one needs to know what 

sort of right the right to go first if one is on the right 

is. Is it a legal or a moral right? suppose that it is a 

legal right. The legal rule system implies that the car on 

the right has the right to go first through a stop sign. 

And suppose that there is no unless clause in the legal rule 

system which implies that this right does not apply if a 

person's life is in danger. In that case, it is legally 

impermissible but morally permissible to run the stop sign 

in this situation. In other words, the moral rule system 



193 

contains an unless clause which the legal rule system does 

not. On the other hand, suppose that the right to go first 

at a stop sign is a moral right. Then there is every reason 

to suppose that the moral rule system does contain an unless 

clause covering this sort of case and so it is morally 

permissible to run the stop sign. Notice that I have not 

referred to justification in explaining what goes on this 

case. There is no need to refer to justification to explain 

what goes on in Feinberg's case. 

My response to Feinberg's case rests on the rejection 

of his distinction between "justified" and "permitted." 

This distinction raises difficult issues which I cannot 

fully consider here. But I want to at least indicate why I 

do not find it plausible. There are two sense of the word 

"justified" which are relevant here. First of all, 

sometimes "justified" is an epistemic notion. In this 

sense, we may be justified or not justified in thinking that 

the moral rule system has a certain form. To say that we 

are justified in thinking that the moral rule system has a 

certain form is to say that the balance of the evidence 

indicates that the moral rule system implies that a certain 

act is, say, forbidden. Using this senRe of justification, 

one might say (although it would be controversial) that 

philosophers in 1950 were justified in thinking that 

utilitarianism is true but that philosophers in 1980 were 
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not justified in think that utilit~rianism is true (perhaps 

because John Rawls' A Theory of Justice was published in 

1971). 19 The second sense of justification is synonymous 

with permission as I have defined it. To say that an act is 

justified, in the second sense of the term, is to say that 

the moral rule system implies that the act is permitted. 

This is the sense of the term used in the sentence: It was 

a justified killing. I think that we do not use "justified" 

in the way that Feinberg suggests. I do not think that 

"justified'' refers to an all-things-considered judgments 

which takes us out of a rule system for I do not think there 

are moral judgments outside the moral rule system. 

(5) There is a final objection which has been suggested 

by Holly Sruith.w She points out an apparent tension 

between my discussion of imperfect obligation in Chapter 

Four and my discussion of rights conflict in this chapter. 

Smith argues that there may be cases of rights conflict 

which end in a situation of moral indifference. Consider 

again the case of Paul and the Ming vases. one might think 

that the moral rule system contains unless clauses which 

cover this situation. For example, the moral rule system 

might imply that Paul has an obligation to give the vase to 

Julie if she wants it more than Maggie or to Maggie if she 

19Rawls 1971. 

20smith raised this objection in conversation. 
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wants it more than Julie. Or the moral rule system might 

imply that Paul has an obligation to give the vase to the 

poorer of Maggie or Julie. But let us suppose that Maggie 

and Julie are identical in all morally relevant respects. 

Let us suppose that in such a case the moral rule system 

implies that Paul is permitted t.o give the vase to either 

one of them at his discretion. Who, if anyone, has a right 

in this last sort of case? 

This case is very similar to cases of imperfect 

obligation. Recall my analysis of the obligation to give to 

charity. This is an imperfect obligation because one has 

discretion concerning the manner in which one gives to 

charity. I am permitted to give to anyone of a number of 

worthy individuals and, I argued, none of these individuals 

has a right to my charity. I think that the case of Paul 

outlined above and the charity case are parallel. So I 

think that neither Julie nor Maggie has a right to the vase 

in the case outlined above. Because Paul is permitted to 

give the vase to either of them, he would not transgress on 

a right of Maggie's if he gave the vase to Julie. Nor would 

he transgress on a right of Julie's if he have the vase to 

Maggie. Paul's obligation is imperfect and no rights are 

implied by this obligation. In cases of "moral ties" 

imperfect obligations, and no rights, exist. so I do not 

see any actual tension between my analysis of rights 

----·-------------~---~--~------···--········-· .... ·-.. ·~-........ -·-·--.. ···· 
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conflict and my analysis of imperfect obligation. Rather, I 

think it is plausible to assert that neither Maggie nor 

Julie has a right in the case outlined above. 

We have considered and rejected each of the objections 

to the specificity view. When one rejects a very popular 

view-- like the prima facie view-- one ought to explain why 

so many people have adopted the view that one rejects. 

First of all, as I have already said, one of the principle 

causes of the rejection of the specificity view is the 

failure to attend to rights conflict in non-moral rule 

systems. Secondly, philosophers have been led to reject the 

specificity view because they have implicitly adopted 

ethicpl foundationalism and therefore found the third 

objection convincing. But I suspect that the principle 

source of confusion is that the moral rule system is not 

written down anywhere. The specificity view is obviously 

correct for the baseball and legal rule systems because it 

is easier to know the contents of the unless clauses of 

baseball or legal rights than it is to know the contents of 

the unless clauses of moral rights. It is easier to know 

the contents of tae unless clauses of baseball and legal 

rights because there are rule books that one can read to 

help one determine the contents of these unless clauses. 

----------------·----~---------·-·----. ···---. ···-·---··--······--··------- .. 
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Whether a rule system is written down or not has a 

large effect on one's ability to know one's fully specified 

rights in that rule system. If the rules are written down, 

one can look up and so know one's fully specified rights 

within the system. If the rules are not written down and 

the rule system is even moderately complex, then the 

deficiencies of human memory will mean that knowing one's 

fully specified rights within the system will be humanly 

impossible. But whether a rule system is written down or 

not has absolutely no effect on one's rights within the 

system. Suppose that every copy of a state's legal codes 

and judicial decisions were burnt beyond recognition. One's 

legal rights would not change in the slightest, but one's 

ability to know them would be greatly affected. So the fact 

that the moral rule system is not written down makes knowing 

our fully specified moral rights very difficult but is no 

objection to the specificity view. The failure to see the 

distinction between knowing one's fully specified rights and 

having one's fully specified rights has led philosophers 

astray. 

A summary is in order at this point. The argument for 

the specificity view begins by noting that this view 

provides the simplest explanation of the relationship 

-------------------·----~-~-~-~----·-··----··· .. --........ ,_., _____ , ...... ________ ., 
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between rights and obligations. If this view is true, then 

rights imply absolute obligations. One then notes that the 

specificity view is clearly correct in non-moral rule 

systems. This gives us reason to think that it is correct 

for the moral rule system. The view is confirmed by noting 

that the objections that have been raised against it are 

weak and that one can provide a plausible account of why 

many have found the prima facie view attractive. I think 

this makes a powerful case for the specificity view. 

-------------------------------------~--------····· .. ··-····-·-··-·----·---------·---------. 
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CHAPTER 7 

CONCLUSION 

There have been a great many arguments in this work. I 

have presented at least nine reasons in support of the view 

that: 

Any person, P1, has a right with respect to any 
other person, P2, concerning P2 1 s doing an act A 
if and only if 
(1) P1 has a claim with respect to P2 concerning 

P2 1 s doing A OR 
(2) P1 has an immunity with respect to P2 

concerning P2's doing A. 

To put the basic thesis of this work very succinctly-- one 

has a right when another has a normative constraint with 

respect to one. Perhaps a summary is in order. In this 

very brief final chapter I offer such a summary and end with 

some thoughts on work left undone. 

Chapter One was an introduction and Chapter Two the 

explication of the vocabulary used in the rest of the work. 

No arguments for the above analysis were presented in either 

of these chapters. In Chapter Three I argued that the fact 

that claims and immunities are the only Hohfeldian elements 

which constrain another combined with the fact that rights 

necessarily constrain another provides the first reason to 

think that to have a right is to have either a ~laim OR an 

immunity. The second reason in support of the analysis was 

that, once one sees that Hohfeldian elements can be defined 
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in terms of fundamental nonnative concepts such as 

obligation and impossibility, the analysis integrates rights 

with these fundamental normative concepts. In this respect, 

the analysis defended here is superior to synonym theories 

and theories which analyze rights in purely Hohfeldian 

terms. Further, in Chapter Three, we saw that the analysis 

provides a plausible account of liberty and power rights. 

The analysis also resolved the puzzles surrounding mandatory 

or obligation rights and rights which do not benefit the 

rightholder. 

In Chapter Four we considered the difficult matter of 

what it is to have a right with respect to someone. I 

argued that to have a right with respect to someone is for 

the other person to have a relative obligation or 

impossibility, for the other person to have an obligation or 

impossibility grounded in a feature of the rightholder. 

There were at least three arguments in support of this 

analysis of "with respect to." First of all, we noted that 

both camps in the long running debate between interest and 

choice theorists agree that it is a feature of an individual 

which makes obligations relative. Secondly, this analysis 

of relative obligation explains why many have thought that 

respect for an individual's rights is related in some way to 

respect for that individual. Thirdly, we noted that this 

analysis of the relational nature of rights allows us to 

·------------------------- - -· 
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understand why the choice and interest theories have been 

proposed as theories of the function of rights. While my 

analysis of rights is non-functional, it explains why rights 

are good at performing the functions of protecting choices 

and interests. 

In Chapter Five we saw that my analysis of rights 

provides good, but not conclusive, reason to think that 

there are moral rights. Moral rights have no greater 

ontological implications than moral obligations. We also 

saw that all widely held metaethical and normative theories 

imply that there are moral rights. In Chapter Six I argued 

that my analysis of rights reveals that, despite the 

objections which have been raised against it, the 

specificity view of rights conflict is true. Taken 

together, the nine reasons I have just mentioned make a 

powerful case for the analysis of rights restated at the 

beginning of this chapter. 

But, in spite of all the arguments just mentioned, I 

have not even attempted a complete theory of rights. A 

complete theory of rights would have to discuss the many 

substantive issues which I have ignored. It would have to 

discuss the debate between libertarians, liberals and 

communitarians, issues in medical and legal ethics as well 

as the hundreds of other issues there people make rights 

statements. Moral philosophy requires much more than 



conceptual analysis. But to do moral philosophy well we 

must have good conceptual analysis. 
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