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Abstract 

 This paper is aimed at portraying an objective view at whether or not the United States 

Supreme Court‘s rulings on cases pertaining to abortion have had a significant numerical impact 

on the country. The first half of the paper describes background information on the Court‘s role 

in society as well as background information on abortion itself. This includes all thirty-four 

Supreme Court cases which involve abortion and some different theories as to how States react 

towards the Court‘s rulings. Five of those cases are introduced in more detail with their particular 

majority, concurring, and dissenting opinions. The second half of the paper describes the 

methodology and data collected pertaining to abortion rates, birth rates, the total number of 

abortions performed, and the abortion ratio per each of the years the Court ruled to limit or 

expand a woman‘s right to an abortion. My conclusion will reveal that the Supreme Court‘s 

influence in determining abortion rates and the nation‘s population is not significant.  
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Statement of Relevance 

Abortion is possibly the single most controversial social issue in American politics. From 

left and right, across college campuses, demonstrations at clinics, media, and party platforms—

the topic has left policy makers and the courts, who decide which policies are constitutional, in 

quite a conundrum. Some argue that it is a religious conflict; people of faith argue that life begins 

at conception whereas others argue that the privacy rights of the mother trump the supposed 

rights of a fetus (Wetstein 2). Since 1973, Roe v. Wade‘s ruling has been cited as the precedent—

the pinnacle of change when dealing with privacy as an un-enumerated right in the Constitution. 

Although Roe was the second abortion case to ever reach the United States Supreme Court, it 

was the deciding factor in legalizing abortion across the country. Its ruling guaranteed that States 

did have a legitimate interest in regulating abortions; however, in the first trimester there was to 

be no regulations for any reasons. But by creating a trimester system, Justice Blackmun declared 

that States were only able to regulate in the second
 
trimester of pregnancy after consulting the 

mother‘s health and that in the third trimester the States did have a compelling interest to outlaw 

abortion after fetal viability (Wetstein 15, Dworkin 112). A little over a decade later when 

Justice Scalia joined the bench, his textualist interpretation argued that abortion and privacy 

cannot be found in the Constitution. To this Justice Blackmun replies that there are many 

standards which the Court can decipher from the Constitution that are not actually in the text—

such as the ―actual malice‖ standard for free speech. It is simply a ―judge-made method of 

evaluating and measuring the strength and scope of Constitutional rights‖ (Wetstein 22). 

This topic is a relevant area of research and exploration because of how highly publicized 

abortion is today and how many people in the country are opinionated about the issue. It is a 

topic that is extremely complicated and which after Roe has been constantly tried to be overruled 
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by the right-minded citizens. Taking this approach of looking at how the Courts have dealt with 

abortion will help understand how our society deals with regulating abortions today. To see if the 

Supreme Courts‘ rulings actually impact society in a practical way, we need to look at numbers. 

Numbers include the national population, birth rate, and abortion rate. No matter what people 

believe about the constitutional rights of a fetus or the right of privacy of a pregnant woman, if 

the numbers do not fluctuate according to changes in Court rulings and the policies that follow, 

the Court has no real impact on society. Roe v. Wade, no matter how big the media or the mass 

public make it out to be, it would not matter that Roe ever happened. 

Statement of Purpose 

The purpose of this research paper is to see if there is a correlation between the years that 

major abortion Court case rulings occurred and the abortion rates and birth rates in the country. 

After each Supreme Court ruling, how do the States react to the constitutional green or red 

lights? In return, how do their abortion rates and birth rates change? Or do they change at all? 

Finding the answers to these questions will help us understand whether or not Roe v. Wade and 

all the subsequent abortion cases have a practical impact in our society.  

The former half of this paper will be about some background information on how the 

Courts have dealt with abortion cases and abortion laws. Specifically I will focus on how the 

Court works, particular abortion cases which have influenced legislation at the State level, and 

how many abortions have been performed after Roe.  

Literature Review 

Before examining the impact of Roe and the other abortion cases, I first need to explore 

how the U.S. Supreme Court works. 

I. How the Court Works 
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A. Constrained  v. Dynamic Court View  

Roe v. Wade is such a significant case because 1973 was the first time abortion was 

discussed at the federal level. There are two kinds of Court views: the view that the Courts are 

constrained and the view that they are dynamic (Rosenberg 11). The constrained view is the idea 

that Courts are bound by the ―nature of constitutional rights‖ such that they cannot ―effectively 

[act] on many significant social reform claims and [so they decrease] the chances of popular 

mobilization through their rulings‖ (13). This is a similar idea presented in Alexander Hamilton‘s 

Federalist #78 on how the Courts have no power over either the sword or the purse and how they 

are not dangerous when it comes to policy making (15). The constrained Court view makes them 

a ―poor institution‖ for creating ―significant social reform‖ (18). However, looking back in 

history, after Marbury v. Madison, it is clear that in many aspects of society, the Courts have 

moved dynamically—impacting many policies and so much so that they are accused of judicial 

activism. The dynamic Court view is the idea that ―Courts can be effective producers of 

significant social reform‖ (22). This means that they do affect legislation; they not only interpret 

passively but they push society to act. According to Gerald Rosenberg, when it comes to 

abortion, the Courts are dynamic—they move before policy. Of course, it is not just the Court‘s 

fault that policies in the ‗70s began to look more favorable towards allowing abortion. The new 

revolution of nationalizing abortions came from the steadily growing popularity of other States. 

Nevertheless, Roe v. Wade was a turning point in this nation‘s history when it comes to the 

constitutional right of privacy.  

B. Organization Groups‘ Participation 

Another way to look at how the Courts have worked with abortion at the federal level is 

to look at the repeat-player status of litigants. Is it possible that the Courts rule more favorably 
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towards litigants who repeatedly argue in front of the Courts about abortion? Are the Courts 

looking at purely constitutional matters or do the particular groups or the number of times a 

particular group comes before them influence their rulings? Barbara Yarnold conducts a study in 

which she discovers that interest groups do indeed have advantages over individuals who 

confront the Courts. She argues that public interest groups often mingle with others of their kind 

to share ideas and strategies; so they are able to combine their efforts to create a stronger case 

(Yarnold 26).  In fact, her research has shown that exchanging information boosts the likelihood 

of success by 29% (40). Her statistical analysis of Regression Estimates for Wins by 

Organizational Litigants in Abortion Cases between 1973 and 1990 reveals that organizations 

win 81% of the time (37). Nonetheless, the ―traditional explanation for high levels of success 

typically enjoyed by interest groups…[being] because of the [repeat player status]‖ is not as 

apparent when dealing with abortion cases specifically (25). In fact, Yarnold has found that 

being a repeat player makes the litigant 5% more likely to actually lose its case in federal court 

(39). 

C. Organization Groups‘ Success Rate 

Yarnold‘s analysis is of 166 organization litigants who were directly involved as parties 

or indirectly involved by submitting an amicus curiae brief to federal courts. These parties are 

derived from all federal cases between 1973 and 1990, not just the cases that reached the 

Supreme Court. Women‘s groups‘ participation of the 166 organization litigants during that time 

period made up the smallest proportion of all the groups with 5% (Yarnold 72). Professional 

associations and unions, legal-aid groups, and pro-life groups‘ participations are all 6% each (99, 

77, and 106). The pro-choice public interest groups and non-profit abortion clinics‘ participations 

are both 7% each (49). The Planned Parenthood groups‘ participation makes up 10% of all the 
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organizations while religious group‘s participation is 11% (88, 69). Pro-choice civil rights 

groups‘ participation is slightly above the latter at 12% (54). And finally the largest organization 

that frequents the abortion case parties is the for-profit abortion clinics‘ participation at 30% of 

all the groups (90). The lesser represented groups such as the religious groups and women‘s 

rights groups are usually indirect players. The order of likelihood of success from most 

successful to least successful are as follows: legal-aid groups with a 100% success rate, civil-

liberties groups with an 87% success rate, women‘s groups, private abortion clinics, and abortion 

clinics tied with an 86% success rate, non-profit abortion clinics at an 85% success rate, 

professional groups and unions at an 83% success rate, planned parenthood groups at a 82.4% 

success rate, public interest groups at a 67% success rate, religious groups with a 52% success 

rate, and pro-life groups with a 46% success rate (127-8). It can be concluded that frequenting 

the federal courts on the same issue is not necessarily the best way to return a favorable verdict, 

seeing that the for-profit abortion clinics making up the largest chunk of the organizations only 

has an 86% success rate. While being a legal-aid group may help a party‘s case, any sort of pro-

life or even pro-choice religious affiliations are a very bad sign for a group who wants to return a 

verdict for their side of the case. The average mean success rate was 81%, which simply portrays 

that being in a group helped litigators win their cases (127). 

D. Constitution on Privacy 

To dig deeper, we must look at the Constitution itself, the letter and the spirit of the law 

as the courts rely on this document for their interpretation. When looking in the Constitution, the 

Bill of Rights is the first place one might search to find individuals‘ rights. The 1
st
 Amendment 

gives rights of free speech, assembly, petition, and belief and exercise of religion. The 3
rd

 

Amendment gives rights against military intrusion in personal homes. The 4
th

 Amendment 
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protects people against illegal searches and seizures. Additionally, the 9
th

 Amendment says that 

all other un-enumerated rights and powers not specifically delegated to the State or to the federal 

government are given to the people. These are some of the Amendments cited when the Court 

discusses the right to privacy. However, where do they look for the Constitutional rights of a 

fetus and the compelling state interest to preserve those rights?  

There are two notions that Ronald Dworkin says that people can adopt: the derivative 

claim which ―presupposes that a fetus already has rights and interests‖ and the detached claim 

which ―presupposes that the intrinsic value of human life is already at stake in a fetus‘ life‖ 

(Dworkin 88). The derivative claim is the more conservative approach while those with the 

detached claim, namely the pro-life supporters, would argue that a fetus is a person. If a fetus is 

indeed a constitutional person, a citizen, then Roe v. Wade and all those cases that followed 

would be incorrect because the fetus would receive ―equal protection of the law‖ under the 5
th

 

and 14
th

 Amendments (47). Supposing this is true, would it be rational that a fetus was a person 

in the full respect that you or I am? The States are constrained by Court rulings to only regulate 

abortions when the health or life of the mother is at stake.  If the fetus were a person as well, the 

state could have no compelling interest to favor a mother‘s life over the fetus‘ life (65). ―Can 

States legitimately claim a detached interest in protecting the intrinsic value, or sanctity, or 

human life?‖ (94). To answer this question, Dworkin makes a comparison between the fetus and 

a dog. States can protect the interests of non-persons like dogs or animals in general as well as 

the environment. Still, their ―compelling state interests‖ do not override taking away a significant 

right to control one‘s own body (90). Dworkin even goes as far to say that a State magnifying the 

rights of a fetus, to the point where a mother is forced to carry the potential child in her body, is 

actually partial enslavement (98). He concludes that ―a government‘s legitimate reasons for 
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protecting human life are limited to its derivative concern or whether they include a detached 

concern as well‖ (85). From looking at how the Court has ruled so far in abortion cases, it 

appears that States must be constrained to the derivative concern, the more conservative 

approach which fits the three trimester system formalized by Roe.  

II. Abortion Cases 

There have been thirty-four abortion cases that have reached the Supreme Court in the 

history of the United States (Cases, Rosenberg 28). They have been classified into five broad 

categories, each answering a different legal question—questions on whether or not restrictions to 

abortion are constitutional concerning: doctors and hospitals, mothers, minors, federal funding, 

and free speech against abortion.   

a. What kinds of restrictions are constitutional to legislate for doctors and hospitals? 

i. What kinds of regulations are constitutional to be demanded of the abortion 

performing practitioners? 

Physicians are often litigators in these abortion cases. Sometime they argue for their own 

patients—in which case they have a more difficult time to prove standing; and other times, they 

simply want to be allowed to perform these abortions without all the red-tape. Still, States have 

tried to restrict abortion to what kinds of doctors and how many at a time must perform each 

abortion. US v. Vuitch (1971) was the first abortion case to ever come before the Supreme Court. 

A District of Columbia statute, which imprisoned abortion performers unless the performer 

proved that he or she was a licensed practitioner and that the abortion was necessary to preserve 

the mother‘s life or health, was declared constitutional and not vague such that it did not violate 

the Due Process Clause (68, 72). Justice Black wrote the majority opinion, 5-2 in favor of the 

statute. Even though only four States had legalized abortion at the time, D.C. had already opened 
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its door to the procedure and adopted restrictions for doctors in terms of health and safety. 

Twenty-six years later, Mazurek v. Armstrong (1997) still upheld that States could restrict legal 

abortions to only be performed by licensed medical practitioners by a per curiam opinion of 6-3. 

In the same year as Roe, Doe v. Bolton (1973) barred restrictions such as physician 

residency, two-physicians‘ consents, and hospital approvals for an abortion to take place. Justice 

Blackmun wrote the majority opinion, 7-2 in favor of removing the restrictions. Basically, such 

restrictions were unconstitutional because they unduly burdened doctors from exercising his or 

her right as a licensed practitioner as well as indirectly burdening the patients who are legally 

seeking help.  

ii. What kinds of restrictions are constitutional for the abortion providing facilities? 

Akron v. Akron Center for Reproductive Health (1983) ruled five requirements for 

abortions unconstitutional: having second trimester abortions performed in hospitals, parental 

notifications for minors, for doctors to inform patients of consent, the twenty-four hour waiting 

period after the decision for an abortion, and ―sanitary disposal of fetus remains‖ (Rosenberg 29). 

Justice Powell wrote the majority opinion, 6-3 in favor of striking the restrictions. In the same 

year, Simopoulos v. Virginia (1983) upheld a State law which required abortions performed 

during the second trimester to be within a hospital or a licensed outpatient clinic (507). ―Unlike 

the provisions at issue in City of Akron and Ashcroft, Virginia‘s statute and regulations do not 

require that the patient be hospitalized as an inpatient or that the abortion be performed in a full-

service, acute care hospital‖ (519). Justice Powell wrote the majority opinion, 8-1 in favor of the 

restriction. The message here is that the Court deemed it vital that during the latter two-thirds of 

pregnancy, there is potential for fetal viability. This means the mother‘s health becomes of great 

interest. Therefore, precautions must be taken by limiting abortions to be performed within 
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licensed facilities. Another facility safety measure was recognized six years later in Webster v. 

Reproductive Health Services (1989). It upheld the following restrictions on abortions: abortions 

were to be performed in public hospitals only for therapeutic purposes, viability tests were 

mandatory after the twentieth week of pregnancy, and State funds were prohibited from usage to 

counsel women against elective abortions. As will be seen later, general regulations about 

viability will not be deemed constitutional, but this particular segment about tests after the 

twentieth week, so during the third trimester, will be alright. This was the first time Chief Justice 

Rehnquist wrote a majority opinion in an abortion case, and subsequently the first time a justice 

with a strong anti-abortion stance wrote a majority opinion. The opinion was divided 5-4 in favor 

of the restrictions.  

iii. Is it constitutional to hold doctors liable for the viability of the fetus?  

Colautti v. Franklin (1979) ruled that laws holding doctors responsible for the ―health 

and potential life of viable fetuses‖ were unconstitutional (Rosenberg 28). Essentially, doctors 

cannot be liable for the viability or the fetus‘ capacity to live. Because these statutes were very 

broad, not even specifying at what stage doctors would have to start becoming responsible, these 

laws were unconstitutional. Justice Blackmun wrote the majority opinion, 6-3 in favor of the 

doctors. Justices echoed that opinion in Planned Parenthood v. Danforth (1976) which said that 

it was unconstitutional to give doctors criminal penalties if they failed to protect the life of a 

fetus. Again, if the State is expecting doctors to preserve the lives of fetuses within the first 

trimester, which was and is medically impossible, that is indeed an undue burden. 

iv. Is the trimester system constitutional? Is it constitutional to regulate after the tenth 

week or during the second trimester? Is it constitutional to regulate after the 

twentieth week or the beginning of the third trimester? 
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Planned Parenthood Association v. Ashcroft (1983) struck down the requirement for 

mandatory abortions after twelve weeks of pregnancy and upheld requirements of a pathology 

report for each performed abortion, the presence of a second doctor when an abortion is 

performed post-viability, and parental consent for minors along with the option of a judicial 

bypass in juvenile court. Justice Powell wrote the majority opinion, 5-4 in favor of the 

requirements. Since the second trimester was when Roe said that the State does begin to have an 

interest in the mother‘s health, there must be more precautions at this stage. Therefore, abortion 

cannot be made mandatory since the potential for the abortion depends on the mother‘s situation. 

Leavitt v. Jane L. (1996) was about a Circuit Court‘s severability ruling on declaring a State‘s 

provision on regulating abortions after twenty weeks of pregnancy to be unconstitutional because 

a prior ruling had already determined that regulating abortions before twenty weeks of pregnancy 

was deemed unconstitutional. In a per curiam opinion of 5-4, the Supreme Court reversed the 

Circuit Court‘s decision and stated that the constitutionality of the two provisions were separate 

(137). Delving into the third trimester, again according to Roe, means that a mother‘s health as 

well as the fetus‘ life becomes part of the State‘s interests—and these two must be balanced 

against a mother‘s individual right to an abortion. As such, the Court reaffirms that there is a 

difference between regulating abortions during the second and third trimesters. 

There are only two cases about partial-birth abortions. This is a more sensitive topic than 

just abortion, because it deals with killing a viable child. Stenberg v. Carhart (2000) declared 

that State legislations outlawing partial-birth abortions unless for therapeutic reasons were 

unconstitutional. In this particular case, partial-birth abortion was defined by Nebraska‘s statute 

as ―partially deliver[ed] vaginally a living unborn child before killing the…child‖ (914). Justice 

Breyer wrote the majority opinion, 5-4 in favor of striking the restriction. Simply disposing of a 
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fetus and killing a child are two very different procedures. In fact, the Court says that partial-

birth abortions can only be used therapeutically, for the sole purpose of preserving a mother‘s 

life or health. Three years later, the Partial-Birth Abortion Ban Act passed by Congress outlawed 

abortions that included a death of the fetus when ―the entire fetal head [...] or [...] any part of the 

fetal trunk past the navel is outside the body of the mother‖ (Cases). The plaintiffs had argued 

that this specific criterion was too vague and so created an ―undue burden‖ on women because it 

seemed that partial-birth abortion was becoming entirely illegal. Gonzalez v. Carhart (2007) 

ruled that the provision of the Act was constitutional because the ban was not vague by a 5-4 

vote. 

b. What kinds of restrictions to mothers‘ rights to an abortion are constitutional?  

Roe v. Wade (1973) created the three trimester system and allowed for restrictions on 

abortions during the second and third trimesters only, while recognizing a mother‘s health over a 

State‘s interest to protect the viable life of a fetus. Justice Blackmun wrote the majority opinion, 

7-2 in favor of abortion. Roe was the second ever abortion case to reach the Supreme Court. This 

means that all the cases that came after Roe were, for the most part, in response to it. Four years 

later, Poelker v. Doe (1977) declared it constitutional for cities to inhibit elective abortions, 

abortions in which women choose to have an abortion for reasons other than to protect their own 

health, in public hospitals. The per curiam opinion was written, 6-3 in favor of the city‘s 

prohibition. Today, both therapeutic and elective abortions are constitutional. 

i. Is it constitutional to force a mother to receive spousal consent for the abortion?  

The Court has only needed to rule twice against such legislation. Planned Parenthood of 

Missouri v. Danforth (1976) proclaimed the following restrictions unconstitutional: mandatory 

parental and spousal consent, criminal penalties on doctors who fail to protect the life of the fetus, 
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and prohibiting the use of saline amniocentesis when performing an abortion. Justice Blackmun 

wrote the majority opinion, 5-4 in favor of removing the restrictions. Likewise, the only 

provision in Planned Parenthood v. Casey (1992) which was deemed unconstitutional was the 

spousal notification. Additionally, Planned Parenthood had four provisions which were ruled 

constitutional: women providing consent and receiving information by their doctors twenty-four 

hours prior to the abortion, minors receiving parental consent or a judicial bypass, allowing for 

medical emergencies, and having doctors report information on the performed abortions. The 

majority opinion was actually written by three justices. Also, Casey says Akron‘s previous ruling 

of the twenty-four hour wait period was wrong, because although it may be inconvenient, a wait-

period is not unconstitutional.  

ii. Is the twenty-four hour waiting period after a mother decides to have an abortion 

constitutional?  

This question indicates that in 1992, the last time the Court ruled on a wait-period, they 

ruled it constitutional. The twenty-four hour waiting period seems to be a common length of time 

which State legislators have tried to restrict women to before receiving their abortions. Strangely, 

this was actually a provision which was struck down in City of Akron v. Akron Center for 

Reproductive Health (1983) mentioned earlier as well as Zbaraz v. Hartigan (1987) which ruled 

that mandatory waiting periods in general were unconstitutional. For Zbaraz, there was a per 

curiam opinion written by an equally divided Court of 4-4 (173). It is a moot point now since the 

Court has directly overturned these previous twenty-four hour wait periods as constitutional 

provisions according to Casey in 1992. 

c. What kinds of restrictions would be constitutional for minors attempting to obtain an 

abortion?  
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There are only two ways to go with this question and the Court has consistently ruled 

towards the answer that though parental notification can be required, it cannot be mandatory; and 

there must be an alternative to parental consent by means of a judicial bypass.  

Planned Parenthood of Missouri v. Danforth (1976) was the first case to deal with 

restrictions to minors. It was mentioned earlier during the legal question of whether mandatory 

spousal consent was constitutional, that Danforth also struck down mandatory parental consent. 

Bellotti v. Baird (1979) was the first case that said that minors should be allowed the option of a 

judicial bypass if they are unable to receive parental consent for abortions. Justice Powell wrote 

the majority opinion, 8-1 in favor of the minors. A few years later, H.L. v. Matheson (1981) said 

that State laws requiring parental notification of an abortion for minors ―if possible‖ were 

constitutional. Justice Burger wrote the majority opinion, 6-3 in favor of the law. As seen before, 

both Planned Parenthood Association v. Ashcroft and Akron v. Akron Center for Reproductive 

Health both in 1983 ruled that parental notification cannot be mandatory without a judicial 

bypass option. Hodgson v. Minnesota (1990) made it clear that mandatory notification of both 

parents for minors is unconstitutional and that when a minor has one parent‘s notification, it was 

unconstitutional to mandate a judicial bypass to legitimize not notifying the second parent. 

Justice Stevens wrote the majority opinion, 5-4 in favor against the restrictions. Casey (1992) 

said there should be an option of either parental consent or a judicial bypass. Ayotte v. Planned 

Parenthood of Northern New England (2006) reiterated the founding in previous cases that 

States may require parental notification of minors for abortion; however States must provide for 

alternatives or exceptions to emergency circumstances when such notification cannot be obtained 

or it is unduly burdensome to obtain (320). Justice O‘Connor wrote the unanimous opinion of the 

Court, which was her last opinion and the last case she participated in before her retirement. This 
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is the last word on parental notification, and the Court has been consistent throughout its eight 

cases that have directly dealt with minors and what they have to do to obtain an abortion 

A related case along the lines of restrictions for minors is Ohio v. Akron Center for 

Reproductive Health (1990). Ohio‘s law said that physicians performing abortions for minors 

must either make every attempt to notify at least one of the minor‘s parents or other older family 

member within a timely manner. Or they must make sure that the minor has obtained a judicial 

bypass in which the minor has demonstrated considerable maturity and that the parental notice is 

not in her best interests (502). The majority opinion was written by Justice Kennedy, 6-3 in favor 

of the restrictions. Lambert v. Wicklund (1997) was an affirmation of Ohio saying that physicians 

should notify a parent forty-eight hours prior to performing an abortion on a minor unless the 

minor was able to receive a judicial bypass by showing the Court that a parental notification was 

not in her best interests. The Court delivered a per curiam, unanimous opinion. Basically these 

two cases say that a doctor must make sure that a minor has received the correct approval before 

they allow the minor to receive an abortion. 

d. There are two main questions under funding restrictions for abortions, depending on 

restrictions for State funding or federal funding: 

i. What kinds of State funding restrictions are constitutional? 

Beal v. Doe (1977) said it was constitutional for States not to provide federal Medicaid 

funds for abortions. Justice Powell wrote the majority opinion, 6-3 in favor of not requiring 

Medicaid funds. Maher v. Roe (1977) reconciled the fact that the Equal Protection Clause was 

not violated when States chose not to pay for elective abortions but did pay for therapeutic, 

medically necessary abortions. Justice Powell wrote the majority opinion, 6-3 in favor of the 

States. Williams v. Zbaraz (1980) basically stated that States were not obligated to pay for 
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therapeutic abortions since federal Medicaid was unavailable (369). Justice Stewart wrote the 

majority opinion, 5-4 in favor of the States. In addition, Webster v. Reproductive Health Services 

(1989) said it was unconstitutional to use State funds for counseling women against elective 

abortions. 

ii. What kind of federal funding restrictions are constitutional?  

Harris v. McRae (1980) went a step further from Beal v. Doe, prohibiting all federal 

Medicaid funds for abortions unless it was necessary to save a woman‘s life. Justice Stewart 

wrote the majority opinion, 5-4 in favor of the restriction. Rust v. Sullivan (1991) prohibited 

federal funds from being used for family planning agencies for purposes of advocating for or 

against abortion counseling. Chief Justice Rehnquist wrote the majority opinion, 5-4 in favor of 

the restriction. 

Essentially, all federal funding is cut off and all State funding can be cut off from 

mothers seeking abortions or even counseling for or against them. In other words, a State can 

choose to eliminate all public funding from being used in abortions. 

e. What are the constitutional restrictions to free speech for abortion protesters? 

Bray v. Alexandria Clinic (1993) is the first free speech abortion case to reach the Court. It 

stated that civil rights laws could not be used to prohibit anti-abortion protesters from outside 

abortion clinics. Justice Scalia wrote the majority opinion, 6-3 in favor of the protesters. A year 

later, the National Organization for Women v. Scheidler (1994) brought a case before the Court. 

N.O.W. argued that anti-abortion protesters were part of a nationwide conspiracy to end all 

abortions by falling under the Racketeer Influenced and Corrupt Organizations (RICO) Act. It 

was ruled by lower courts that N.O.W. could not bring the claim because anti-abortion protesters 

had no economic motive to classify as a RICO. However under a unanimous decision, Chief 
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Justice Rehnquist wrote the opinion which stated that a group need not have an economic motive 

to fall under RICO. Scheidler v. National Organization for Women (2003) was a continuation of 

N.O.W. v. Scheidler from 1994. This second case ruled that pro-life protesters did not qualify as 

conspiring under the Hobbs Act to rob or extort any sort of interstate commerce. Because the 

protesters were not attempting to obtain any sort of property by demonstrating in front of 

abortion clinics, they were not violating the federal law (393). Chief Justice Rehnquist wrote the 

majority opinion, 8-1 in favor of the protesters‘ right to free speech. Scheidler v. National 

Organization for Women (2006) revisits the cases from 1994 and 2003, except this time the 

Court ruled that any sort of violence which a protester may be involved in does not violate the 

Hobbs Act because it was not being used in conjunction with robbery or extortion (9). Justice 

Breyer wrote the unanimous opinion of the Court, 8-0 in favor of the protesters once more. 

Clearly, N.O.W. has failed in its attempts to suppress the anti-abortion protesters. 

i. How close can a protester approach an abortion clinic or a potential patient outside 

the clinic? 

Madsen v. Women’s Health Center, Inc. (1994) upheld restrictions of a thirty-six feet 

buffer zone around abortion clinics and the amount of noise in front of those clinics by pro-life 

protesters. The Court declared a 300-feet buffer zone around abortion clinics and clinic workers‘ 

homes as well as a restriction on protesters‘ use of signs unconstitutional. Chief Justice 

Rehnquist wrote the majority opinion, 6-3 in favor of minimal restrictions. Another case 

regarding a buffer zone is Schenck v. Pro-Choice Network of Western New York (1997). This 

case ruled that while fifteen feet buffer zones around abortion clinics from protesters were 

constitutional, ―floating buffer zones‖ of fifteen feet around people who were visiting the clinics 

was not. Chief Justice Rehnquist wrote the majority opinion, 6-3 in favor of the fixed buffer zone. 
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Hill v. Colorado (2000) deemed it constitutional for States to restrict people within a hundred-

feet radius of an abortion clinic to approach people within eight feet, without their consent for 

purposes of distributing ―[a pamphlet], display a sign to, or engage in oral protest, education, or 

counseling with [that] person‖ (703). Justice Stevens wrote the majority opinion, 6-3 in favor of 

the restriction. Overall, with the exception of the fifteen feet buffer zones around the abortion 

clinics and the eight feet buffer zones around individuals attending the clinics, there is no other 

restriction of how close a protester can approach which the Court has ruled constitutional. 

f. Three Major Cases In-Depth 

These three cases were chosen to elaborate upon because they each represented the 

constitutionality of specific provisions which States were trying to enact in order to restrict or 

make abortions more difficult to obtain in response to Roe. 

Planned Parenthood v. Danforth (1976) delivered a 5-4 decision, with Justices Blackmun, 

Brennan, Stewart, Marshall, and Powell in the majority while Chief Justice Burger and Justices 

White, Rehnquist, and Stevens remained the dissenters. Justice Stewart also wrote a partially 

concurring and partially dissenting opinion. There were eight provisions under attack in the new 

Missouri statute:  

1) The definition of viability as ―that stage of fetal development when the life of the 

unborn child may be continued indefinitely outside the womb by natural or artificial life-

supportive systems‖ was disputed as conflicting with the definition recognized in Roe (53). The 

Court disagreed and said that the definition was flexible, with the physician in charge of the 

abortion to determine the particular time of viability for each particular patient (64).  
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2) There was a requirement for women to sign a written consent form to certify that they 

were undergoing an elective abortion, for abortions performed during the first twelve weeks of 

pregnancy (53). The Court ruled this provision constitutional (66). 

3) The state also required married women to obtain spousal consent for elective abortions 

to which the Court declared it was unconstitutional especially during the first trimester (68). 

4) Minors needed to obtain parental consent or consent by their guardians if under 

eighteen; there was no compelling state interest to create such a blanket restriction and therefore 

this broad provision was declared unconstitutional (73). 

5) Parents would be deprived of parental rights if a woman underwent an elective 

abortion and the child‘s life was saved after the abortion; the Court ruled that Planned 

Parenthood who brought this case had no standing to challenge this particular provision (89). 

6) The most commonly used procedure for abortion, saline amniocentesis, was prohibited 

after the first twelve weeks of pregnancy (53). However, as it was the most commonly used and 

safest procedure, the Court ruled this provision arbitrary and unconstitutional (76). 

7) Abortion clinics and other abortion providers were required to maintain accurate 

records of the abortions performed, and this was constitutional as long as the patient‘s privacy 

and confidentiality was upheld (78). 

8) Doctors would be held liable for murder if they failed to preserve the life and health of 

the fetus no matter what the stage of the pregnancy is when the abortion takes place (53). 

Obviously this was unconstitutional as it is unduly burdensome and highly unlikely for a fetus to 

be kept alive if taken out of the womb during the first trimester, especially in the 1970s (80).  

Justice Stevens‘ opinion dissented with the fourth provision of minors needing parental 

consent. He writes that ―the State's interest in the welfare of its young citizens justifies a variety 
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of protective measures‖ (103). Just as minors must receive consent to attend ―adult motion 

pictures‖ or to receive parental consent for marriage, States should be allowed to require parental 

consent for obtaining abortions. There was only one provision, the sixth provision, in which 

Justice Stevens concurred in part (103). 

Justice White‘s dissenting opinion focuses a lot on the familial aspects of the provisions. 

Like Justice Stevens, he agrees that the State does have an interest to ―protect children from their 

own immature and improvident decisions‖ (95). Then again, he also believes that spousal 

consent must be mandatory because the father‘s interest cannot be outweighed by a mother‘s 

interest in choosing an elective abortion since, ―A father‘s interest in having a child…may be 

unmatched by any other interest in his life‖ (94). Stevens‘ and White‘s attempts to limit a 

woman‘s liberty to have an abortion do not come to fruition. 

As stated earlier, City of Akron v. Akron Reproductive Health Center (1983) held a 6-3 

decision striking Akron City Council‘s five provisions restricting abortions in Ohio as 

unconstitutional. Justice Powell wrote the majority opinion explaining why Akron could not 

establish such restrictions. 

1) All abortions performed during the second and third trimesters had to be performed in 

a hospital. Although States do begin having an interest in health regulation after the first 

trimester, such a general regulation of restricting all abortions to be done at a certain location 

without any room for exceptions is unconstitutional as it does not further the State‘s interest 

(418). 

2) Minors under the age of fifteen must obtain parental consent for their abortions. The 

Court ruled, as they did in Danforth, that there must be some alternative to parental consent such 

as the judicial bypass (418). 
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3) Akron required physicians to ―make certain specified statements to the patient to 

insure that the consent for an abortion is truly informed consent‖ (424). The Court inferred that 

these ―certain specified statements‖ were actually not to make certain that they had received a 

woman‘s consent ―but rather to persuade her to withhold it altogether‖ (445). 

4) There was a twenty-four hour waiting period after a woman signed her consent form 

before the abortion was actually performed. The Court ruled that there was ―no medical basis‖ 

for the waiting period; that it could also increase costs for the mother to make two trips to the 

abortion facility; and that it could make the delay longer than twenty-four hours due to possible 

scheduling difficulties (451). 

5) Fetal remains were to be ―disposed of in a humane and sanitary manner‖ (417). 

Although Akron argued that all they wanted was for the abortion providers to simply not throw 

fetal remains into the trash, the Court ruled that because the provision did allow for criminal 

liability, its vagueness violated the Due Process Clause for physicians (451). 

Justice O‘Connor wrote the dissenting opinion with Justices White and Rehnquist. She 

has three major objections to how the Court rules in abortion cases in general. First she disagrees 

with the trimester system adopted in Roe v. Wade because it does not help balance the personal 

interest of the mother with compelling state interests (455). Next, she finds that the state has a 

compelling interest throughout the entirety of pregnancy, not just during the second and third 

trimesters. Not only does she not recognize the trimester system, she says that ―potential life is 

no less potential in the first weeks of pregnancy than it is at viability or afterward‖ (461). Finally, 

whether or not a provision is an ―undue burden‖ should be left up to the respective legislatures to 

decide (466). So overall in the dissenting opinion, she would agree with the unconstitutionality 

of blanket provisions unless there were exceptions for emergencies or alternatives such as for the 
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mature minor. Or she simply defers to the legislature to determine whether a restriction is an 

―undue burden‖ for the pregnant woman. Unfortunately, deferring to each State would leave the 

Supreme Court and the constitution powerless. 

Planned Parenthood v. Casey (1992) is a complicated case which has an official record 

of 5-4, but the actual plurality opinion is made up of three justices. Justices O‘Connor, Kennedy, 

and Souter agreed on all five provisions which Pennsylvania‘s Abortion Control Act had put 

forth while still emphasizing the stare decisis of Roe. Here are the five provisions: 

1) Women must give their informed consent and receive specific information related to 

her by her attending physician twenty-four hours before the abortion. Because this provision was 

specifically between the physician and the patient, the majority ruled that the woman‘s privacy 

was not being violated and therefore the provision was constitutional (839). This case was 

different from Akron and Thornburgh in that it did not deliberately deter a woman from 

obtaining an abortion with the mandatory information related to her. Also, Casey says Akron‘s 

previous ruling of the twenty-four hour wait period was wrong, because although it may be 

inconvenient a wait-period is not unconstitutional (839). 

2) Minors must receive parental consent, at least from one parent, but are allowed a 

judicial bypass if circumstances provide (834). The precedent from Ohio v. Akron still applies 

and with the judicial bypass this provision is constitutional. 

3) Women must receive a written spousal consent. As seen in Danforth, spousal consent 

constitutes an ―undue burden‖ on the women wanting to obtain an abortion. Although 

Pennsylvania argues that less than 1 percent of the women who want an abortion are likely to 

find it difficult to obtain the spousal consent, it is still unconstitutional (838). Furthermore, the 

father‘s interest in wanting a child or the father‘s interest in the ―fetus‘ welfare‖ is never equal to 
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or above the mother‘s interests in the case of an abortion and she is the one physically carrying 

the child in her body (839).   

4) Provides for ―medical emergencies‖ in which women do not have to comply with the 

provisions of the abortion laws. The majority agrees that this is constitutional and in no way 

violates Roe as the ―medical emergencies‖ are not intended to bar therapeutic abortions (838). 

5) Requires abortion providers to report certain data from the abortions performed. This 

fifth provision was joined by Justice Stevens along with the three Justices making the plurality. 

This provision was declared constitutional, as was said in Danforth, as long as the information 

was not about spousal notice (839). 

Justice Blackmun concurred in part and dissented in part. He deemed that according to 

the standards set by the Court‘s abortion precedents, all five of Pennsylvania‘s challenged 

provision should be unconstitutional (840). 

Chief Justice Rehnquist and Justices White, Scalia, and Thomas dissented. They appeal 

to historical ―American traditions‖ and to the abortion statutes put in place when the 14
th

 

Amendment was adopted as well as when Roe occurred in 1973. From these two facts, the 

dissenters gather that there is no evidence to show that a woman‘s right to an abortion is 

―fundamental‖ (841). They also argue that the ―undue burden‖ standard is unconstitutional 

because it cannot be reasonably inferred or found in the Constitution itself; and also, because the 

standard is very subjective, it should not be allowed (965). Even so, the dissenters partially 

concur with the majority‘s rulings on the first, second, and fifth provisions. And this is why 

Justices O‘Connor, Breyer, and Souter have a ―majority.‖ 

I. Old Numbers 

A. Hospitals Providing Abortions 
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The common misconception is that the number of abortions performed increased 

drastically after Roe v. Wade, because it was then mandatorily legal across the country. People 

could possibly derive that because abortions are legal they would be performed at hospitals. But 

in fact, this is definitely not the case. Rosenberg finds that there is a large opposition from both 

private and public hospitals in performing abortions even after 1973. In 1974, a year after Roe, 

27% of public hospitals performed abortions, and in 1985, a little over a decade after Roe, 23% 

of hospitals performed them (Rosenberg 190). Even in the early 1990s, women had to travel out 

of their own counties or even out of their State of residence in order to obtain a legal abortion 

because of the lack of hospitals providing the procedure (193). Another interesting fact is that in 

1973, 1,281 hospitals performed 52% of all abortions and 346 non-hospitals including abortion 

clinics and small physician offices performed 48% of all abortions. In 1985, the numbers 

switched drastically. 1,191 hospitals were performing 13% of all abortions and 1,489 non-

hospitals were performing an overwhelming 87% of them (197). In 1985, 23% of all abortion 

providers refused to perform abortions past the tenth week of pregnancy, even though women 

still have the constitutional right to an abortion as long as their health or life is not endangered 

during that second trimester (194). Since a significant amount of abortion providers were 

refusing to give women their constitutionally deserved right to an abortion, other legal means 

such as the clinics opened up due to their increased demand (198). As seen previously, clinics—

for-profit and non-profit groups—represent a large proportion of the abortion case litigants; until 

the 1990s, those two have encompassed 37% of all the groups represented at the federal court 

level. 

B. Abortions Performed  
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According to estimates made by the Alan Guttmacher Institute and the Center for Disease 

Control, legal abortions performed in the United States from 1966 to 1985 are as follows. In 

1996, there were 8,000 abortions, by 1968 there were 18,000, by 1970 193,500, by 1972 there 

were 586,800, and by 1974 there were 744,600 abortions. In fact, between 1968 to 1970 there 

was a 975% increase while between 1970 and 1972 the increase was 200%. Surprisingly, the 

increase between the year before Roe and the year after its decision was only 27%. By 1975 it 

reached over a million abortions. And for every subsequent year thereafter there has been an 

increase until 1985, with the exception of 1982 when there was a 0.2% decrease from the 

previous year. The latest statistic from Rosenberg‘s study was in 1985 when almost 1.6 million 

abortions took place that year (Rosenberg 180). In fact, when graphed out, the major jump in 

abortions was noted in 1970 and 1971 with an extremely steep increase of 752% and 151% 

respectively. Strangely enough, the jump between 1973 and 1974 and subsequent years are 

actually lower than 20%. It makes one wonder if Roe v. Wade significantly changed anything in 

terms of number of legal abortions performed in the United States. By the 1980s, the numbers 

began to taper off at around 1.6 million with a less than one percentage change per year (179). 

C. Abortion Ratios to Live Births 

A different way at analyzing the data is comparing the abortion rates to live births in the 

country. This is what Matthew Wetstein‘s study has done. According to numbers from the U.S. 

Centers for Disease Control and the National Center for Health Statistics, the ratio of abortions to 

1000 live births was around 0:1000 in 1966, then in 1970 it changes to 50:1000, 1978 it changes 

to 350:1000, and then it fluctuates around that ratio until 1992 (Wetstein 45). One can conclude 

that these dates closely mirror Rosenberg‘s analysis of the number of legal abortions performed. 

Like Rosenberg, the first peak is at 1970 and in the ‗80s is when the numbers begin to taper off. 
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Additionally, 1978 was the year when the Court ruled that federal Medicaid funds could not be 

used for abortions (45). This is apparent with the leveling off of the ratio. 

In another light, Wetstein looks at four States‘ ratios on abortions to 1000 live births: 

Colorado, Pennsylvania, Massachusetts, and California. Colorado, Pennsylvania, and 

Massachusetts all have a bell-curve shaped graph of ratios from 1974 until 1990 with a peak at 

around 1980 (Wetstein 53). For these States, their ―current‖ abortion rates are actually almost the 

same as they were right after Roe v. Wade. On the other hand, California‘s graph ranges from 

1972 through 1990. The ratio increase by about 50 between 1976 and 1977, then 50 more in 

1980, and finally a big jump between 1983 and 1984 of about 150 (56). Wetstein notes that in 

1981, the California Supreme Court ruled it unconstitutional to prohibit Medicaid funds to be 

used for abortions; therefore, the impact can be seen three years after the ruling in 1983, where 

there is that big jump of a 150 increase instead of the normal 50 (55). 

D. States‘ Reaction to Court Rulings 

To see the impact of Court rulings, it is important to look at how States have reacted to 

these rulings. In 1990, Glen Halva-Neubauer studied state legislations written after Roe and 

discovered four groups which States could be categorized into depending on how States 

responded to Roe with how many new restrictions State legislators created. The four categories 

are: challenger States, codifier States, acquiesce States, and supporter States. Challenger States 

represented ―repeated hostility‖ towards Roe through multiple anti-abortion restrictions whereas 

supporter States were very compliant towards Roe with minimal restriction. Codifier States 

adopted restrictions after Court rulings declared such restrictions constitutional and acquiesce 

States were somewhere in between supporters and codifiers by still adopting restrictions but 

―generally [attempting] to stay away from the abortion debate‖ (Wetstein 93). According to 
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Halva-Neubauer, there are fifteen challenger States, twelve codifier States, fourteen acquiesce 

States, and nine supporter States (94). This goes to show that the majority of the country actually 

did try to add more restrictions to performing abortions. ―Many would [even] argue that these 

regulations were enacted after 1973 mainly to discourage women from obtaining abortions‖ (13). 

Methodology 

It has been a challenge to find data in one compact location, especially for specific 

numbers for each State over time. The two organizations that collect and record the number of 

abortions yearly are the Alan Guttmacher Institute (AGI) and the Center for Disease Control 

(CDC) under the National Center for Health Statistics. The former is a private organization while 

the latter is controlled by the government. Though it is good to have two sources to retrieve data, 

the CDC has been critiqued for its incomplete data due to the fact that the CDC requests abortion 

statistics from central health agencies from all fifty States, New York City, and the District of 

Columbia. For longer than the past decade, CDC has received its information from between 

forty-six to forty-nine of the States they have asked. There is some confusion on whether Alaska, 

California, Louisiana, New Hampshire, and Oklahoma‘s numbers have been excluded in CDC‘s 

data from 1996-2006 (AS 2006 4). One critic explains that Guttmacher‘s numbers are more 

accurate because they are more complete, even though the CDC has good demographics about 

the characteristics of women who obtain abortions (Ventura 4). This paper aims to use both 

organizations‘ numbers whenever possible. 

The numbers dealing with birth rates are based on birth certificates registered with each 

State that were provided to the National Center for Health Statistics (Martin 86). Therefore, there 

should be no under or overrepresentation of numbers there.  
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It must also be noted that 1973‘s abortion statistics may be incomplete because legal 

services for collecting data on legal abortions were just introduced across the country after Roe 

(Ventura 6). Until about 1976, it is said that much of the abortion rate increase is attributed to the 

uncounted illegal abortions which hospital and clinics were beginning to count (3). 

Finally, out of the thirty-four total abortion cases from 1971 through 2006 only fourteen 

have been chosen to research data upon for purposes of this paper. The fourteen cases that have 

been chosen deal with Court rulings which restrict or liberate a woman‘s right to an abortion. 

Whether a doctor is liable for criminal punishment, a doctor‘s certification, or a doctor‘s need to 

receive a colleague‘s consent does not really impact how a woman is to act or the State is to act 

in barring the woman personally. For each case‘s year I will discuss the national abortion rate per 

1000 women aged 15-44 years-old, the national birth rate per 1000 women of 15-44 years old, 

the total number of abortions that year, and the abortion rate per 1000 live births. For example, in 

1970, the abortion rate was 5, the national birth rate was 68.3, there were less than 200,000 

abortions, and the ratio of abortions was 52:1000 (AS 2005 16). 

Results 

There was a surprisingly high 200% increase in abortion rates from 1970 to 1973, even 

though abortion had just been nationally legalized. In 1973, AGI‘s reported rate was 16.3 while 

the CDC‘s was 14 (Facts, AS 2006 16). The national birth rate was 59.3; the total number of 

abortions also increased by 200% in the past three years to 615,831; and the national ratio was 

196—a 300% increase (AS 2005 16, Martin 33). The immediate impact of Roe can be seen 

nationally, although it is difficult to find data on specific States in a compact location—whether 

it is birth rate or abortion rate. The one location where the abortion rates are in a compact 
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location is the CDC. For the span between the national legalization to present day, 1973 

drastically marks the lowest rates all across the nation (Figure 2).  

In the next three years, AGI‘s abortion rate read 24 and CDC‘s 21; there was is a three to 

four abortions per 1000 women difference between the two data collectors (Facts, AS 2005 16). 

The national birth rate began to decrease: it was 52.8 (Martin 33). The total number of abortions 

increased by almost 400,000—it was 988,267, and the ratio was 312—a 50% increase in three 

years (AS 2005 16). Between 1973 and 1976, there was a 0.8% decrease in what percentage of 

all abortions occur in the third trimester, and that is the steepest decrease from Roe to 2006 

(Figure 4). Since the trimester system was a new concept after Roe, it seemed to have triggered 

States to begin restricting abortions more carefully, so as not to allow too many third trimester 

abortions. 

1977‘s abortion rate was 26.4 and 22—an increase from 1976; the birth rate stayed the 

same; the total number of abortions increased by 200,000—it is now over a million; and the ratio 

was 325—also an increase (Facts, AS 2005 16, Martin 33). Vermont and Arkansas were the only 

two States that saw a drop in the abortion rates since 1976 (Figure 1). However, Arkansas is the 

only one that currently has a parental consent restriction, said to be required in Planned 

Parenthood of Missouri v. Danforth in the previous year, till this day (State, Boonstra 34). 

Perhaps the 1.3% decrease in the percentage of minors who obtained abortions in 1977, was a 

reflection of that case‘s ruling (Figure 3). In terms of States‘ abortion rates, for virtually all fifty 

of them, rates have sky-rocketed (Figure 1). 1977‘s Beal v. Doe, Poelker v. Doe, and Maher v. 

Roe all deal with the constitutionality of using public funds to pay for elective abortions. If there 

truly is a correlation from the Court‘s rulings to the abortion rate, there should be somewhat of a 

decrease in the rate by the date of the next abortion ruling. 
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In 1979, the national abortion rate was 28.7 and 24—again, an increase, and the birth rate 

decreased slightly by 0.5 (Facts, AS 2005 16, Martin 33). The total number of abortions 

increased by another 200,000 to reach above 1.2 million; and the ratio was 358—which was also 

an increase (AS 2005 16). There was a 2.1% decrease in the percentage of abortions coming 

from minors between 1976 and 1979. This percentage gradually decreased until 2006 (Figure 3). 

Consequently, it must not be the case that Court rulings about a minor‘s ability to obtain an 

abortion have an actual numerical impact on the abortion rate, as one may have predicted with 

1979‘s Bellotti v. Baird, the first case that gave minors the option of a judicial bypass. In terms 

of States—Alaska, Hawaii, Illinois, Kansas, New York, Tennessee, and Utah all faced a decrease 

in abortion rate within the past two years. It is possible that these States have reacted to the 

public funding ruling from 1977 (Figure 1). 

1980‘s abortion rate was 29.3 and 25, the highest rates thus far and actually the peak of 

the national abortion rate (Facts, AS 2005 16). The birth rate increased slightly to 53; the total 

number of abortions increased only by 40,000; and the ratio by one abortion (Martin 33, AS 

2005 16). Williams v. Zbaraz and Harris v. McRae were extensions of 1977‘s Medicaid 

restrictions. Could it be possible that the Medicaid restrictions will put a stop to the gradual 

increase? A quarter of the States faced a decrease in abortion rate between 1979 and 1980. One 

of them was even the same one that had decreased in abortion rate from 1977 to 1979: Alaska. 

Half of the States had between a 0.1 and 0.3 abortions per 1000 women decrease; these include 

Arkansas, Connecticut, Kentucky, Massachusetts, Oregon, and Virginia. The other half—Alaska, 

California, Georgia, Illinois, South Dakota, and West Virginia—had between a 0.4 and 1.4 

abortions per 1000 women decrease (Figure 1). 
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The abortion rate for 1981 was 29.3 and 24; for some reason there is a difference of five 

between these two data points instead of two or three (Facts, AS 2005 16). The birth rate 

decreased to 52 per 1000 women; the total number of abortions saw its apex this year at 1.3 

million abortions, and the ratio began to decrease slowly by moving to 358, one less than 1980 

(AS 2005 16, Martin 33). There was still no significant difference in the percentage of abortions 

being taken by minors than the previous years, other than the steady decrease (Figure 3). There 

was a 0.1% increase in how many of the abortions occurred in the third trimester from the 

previous four years—the first increase since the drop from 1973 (Figure 4). However, it is 

difficult to attribute that observation to any particular Court ruling or legislative restriction. Now 

twenty-one States decreased in abortion rates from the previous year (Figure 1). Decreases were 

between 0.1 and 4.1.  

Not including several of the States that have continued to decrease or have stayed at the 

same rate, the fairly drastic decreases from 1980 to 1981 could have several reasons. It could 

mean that 1) the Court rulings have been so restrictive that more women cannot access abortion, 

2) there has been a decrease in the number of unwanted pregnancies, 3) abortion is not in high 

demand because it is not as popular as when it first became legalized, or 4) more people want to 

keep their babies. The latter explanation is definitely untrue because the birth rates have been 

decreasing. Number three would be difficult to measure. Number one and two are more probable 

possibilities. H.L. v. Matheson from 1981 dealt with allowing parental notification. It is unclear 

whether this ruling would potentially help increase or decrease the abortion rate since it is not a 

strong restriction if notifications are not mandatory. Rates could increase because a notification 

is easier for a minor to give than to receive consent from her parents. Or there could be a 
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decrease since making parents involved with the minor‘s decision is a general restriction on the 

minor‘s freedom.  

1983‘s abortion rate was 28.5 and 23 out of a 1000 women; the birth rate was 51.4; the 

total number of abortions was1,268,987; and the ratio was 349 (Facts, AS 2005 16, Martin 33). 

All four of these statistics decreased substantially. It is possible that 1981‘s ruling affected 

1983‘s data. Yet, given the fact that the percentage of minors contributing to the total number of 

abortions have been consistently decreasing, at a constant rate, it is most likely that 1981‘s ruling 

has had no concrete effect (Figure 3). Possibly the cases from 1980, the extended Medicaid 

restrictions, impacted the decreased rates. If the percentage of abortions occurring in the third 

trimester is compared between 1983 and 1987, there is a decrease of 0.2% of abortions occurring 

between the four years (Figure 4). It is also possible that Planned Parenthood v. Ashcroft‘s 

decision in 1983 about being more lenient with post-viability, contributed to this respect. 

The abortion rate for 1987 was 26.8 and 24—a decrease from four years earlier; the birth 

rate likewise decreased to 50.6; the total number of abortions actually increased by about a 

100,000; and the ratio also increased to 356 (Facts, AS 2005 16, Martin 33). Unlike the previous 

year when everything was decreasing, in 1987 only the birth rate and abortion rates decreased—

which means that proportionally less women are having children or receiving abortions. 

Nevertheless, the total number of abortions and the abortion rate has increased significantly. This 

could possibly be attributed to the growing population of younger people. There are more people 

within the range of 15 through 44-years-olds, so more women are likely to receive abortions due 

to the baby boomer‘s generation. Additionally, if there are more abortions, just number wise, and 

the birth rate is decreasing—the ratio would read a higher number of people receiving abortions 

to the number of births. Only twelve States are still increasing in their abortion rates: Alaska, 
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Arizona, Arkansas, California, Delaware, Hawaii, Illinois, Iowa, Kentucky, New Jersey, North 

Carolina, and Utah (Figure 1). The other three-quarters of the nation have rates decreasing by 0.3 

to 7.9 abortions per 1000 women. Something is considerably causing this decrease, and it is not 

the case that the Court‘s abortion restrictions are becoming more ubiquitous. 

1989 saw a national abortion rate that stayed stable from 1987: 26.8 and 24 (AS 2005 16). 

The birth rate, surprisingly, increased to 57.3—a 6.7 increase per 1000 women compared to two 

years before (Martin 33). The total number of abortions remained about the same and the 

abortion ratio was 346, ten less abortions per every 1000 children born (AS 2005 16). 1987 saw a 

dip in the percentage of abortions that occurred during the third trimester between 1983 and 1989 

by 0.2%. That dip is quite unexplainable given 1983‘s ruling about post-viability abortions. 

Webster v. Reproductive Health Services made counseling services against abortions more of a 

private amenity; either that, or State funds could not be used to support them. This means that the 

Court is ruling more in favor of the women who want abortions and more in favor of lenient 

restrictions or even less restrictions on obtaining an abortion. Webster combined with Zbaraz v. 

Hartigan from 1987, eliminating all mandatory waiting periods, would lead one to believe that 

rates would increase even more. 

In 1990, the abortion rate did not change much from the past year, 27 and 24 (Facts, AS 

2005 16). The birth rate saw a slight increase to 59.9; the total number of abortions increased by 

about 100,000; and the abortion ratio decreased by 2 (Martin 33, AS 2005 16). The numbers 

show that rates are beginning to level off. The abortion ratio was simply affected by the birth 

rate‘s slight increase, since the total number of abortions does not considerably affect the 

abortion rate itself. States seem to be legislating according to the Supreme Court‘s precedents 
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and their legislations or lack of legislations did not bother their residents enough to create more 

lawsuits.  

For 1991, the abortion rate from AGI decreased to 26.3 but oddly CDC‘s rate remained at 

24 since 1987 (Facts, AS 2005 16). The birth rate was over 60, at 61.8—an even higher birth rate 

than in 1973 (Martin 33). The total number of abortions decreased again by another 100,000; and 

the abortion ratio increased to 388—a 30 abortion increase per every 1000 births (AS 2005 16). 

This is the highest abortion ratio to date. There are more births and fewer abortions per 1000 

women, fewer abortions as a whole, but a higher abortion rate. Perhaps the reason is that in the 

1980s new information came out about how HIV/AIDS could be distributed through sexually 

transmitted diseases, so more precautions were taken for birth control and usage of contraception 

became more common. In fact, national condom promotion campaigns began occurring in the 

United States and Europe during this time (Collier 300). That explains why there might have 

been an abortion rate decrease. The abortion ratio increase must be attributed to the fact that the 

number of births as a whole had not increased, despite the increased rate. On top of that, unlike 

in 1987 when there were twelve States that had an increase in their abortion rates from the 

previous six years, there were seventeen States with an increase from 1987 to 1991. All increases 

were between 0.2 and 3.1 and all decreases were over 0.4. The percentage of abortions 

performed during the third trimester also increased from 1% to 1.1% (Figure 4). There are no 

changes for the percentage of minors partaking in abortions despite 1990‘s Hodgson v. 

Minnesota and Ohio v. Akron Center for Reproductive Health‘s efforts to do away with parental 

notifications, making it easier for minors to attempt an abortion (Figure 3).  

1992‘s abortion rate was 25.7 and 23—both a decrease; the birth rate increased to 60.3; 

the total number of abortions stayed about the same; and the abortion ratio decreased 
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substantially by about 40 abortions (Facts, AS 2005 16, Martin 33). This was somewhat expected 

after 1991‘s Rust v. Sullivan which further prohibited government money for being used for 

counseling services for or against abortion. Although counseling services could be for or against, 

most of the services offered today are against, in the form of the abortion doctor relating his or 

her patient with what exactly happens to the patient and the fetus. This ―counseling‖ may include 

pictures or detailed explanations of the procedures involved. Of course, just because government 

funds cannot be used does not mean that counseling services will not or cannot continue. 

Additionally, there was no difference in the percentage of abortions for minors, but there was a 

0.3% increase from 1991 to 1992 for abortions in the third trimester (Figures 3 and 4). In terms 

of 1992, three States had the same abortion rates as 1991, eight States faced an increase, and the 

other two-thirds of the nation continued to decrease. However, the ones that are increasing are all 

different States compared to 1991, except two of them. On the other hand, all eight States that 

faced an increase are ones that faced a decrease from 1981 to 1987, except for Arizona. This 

means that the States that decreased from 1991 to 1992 may slowly be leveling off (Figure 1). 

There is a decrease for all of the data from 1996: the abortion rates were 22.4 and 21; the 

birth rate was 53.5; the total number of abortions was at 1.2 million; and the abortion ratio was at 

315 (AS 2005 16, Facts, Martin 33). The birth rate reached to where it was around in 1976—a 

very significant decrease from 1991‘s birth rate. There was finally an increase in the percentage 

of minors having abortions by 0.2% (Figure 3). There were only five States with an increase in 

1996 from four years prior: Florida, Illinois, Maryland, Massachusetts, and New Jersey (Figure 

1). There was no real pattern of which States had been sporadically increasing instead of 

decreasing like the majority of other States. As only a tenth of all the States had an increase, it 
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means that most States‘ numbers were not being affected much from the Court‘s rulings that 

were giving more leniencies to women. 

Abortion rates were still decreasing in 2000 from 1996: AGI‘s 21.3 and CDC‘s 16 (AS 

2005 16). The birth rate also decreased to 47.7; the total number of abortions was less than what 

it was in 1976 at 857,475 abortions, and the abortion ratio likewise decreased. The total number 

of abortions from 1.2 million to less than a million in four years combined with the population 

increase and immigrant flow into the nation, shows that not only was it proportionally by the 

female population that women were not obtaining as many abortions as they used to, but abortion 

itself seems not be such a desired procedure as it used to be. As noted earlier, there could be a 

decrease in unwanted pregnancies and subsequently abortions due to the knowledge and 

precautions taken during sexual intercourse.  

1996 marks the highest percentage of third trimester abortions after 1973 with a 1.5% 

while 1973 was a 1.7% (Figure 4). This is plausible since 1996 was the year of Leavitt v. Jane L. 

which stated that whether a State regulates during the second trimester or not does not 

constitutionally affect regulation during the third trimester. Essentially, they can regulate 

whenever they want; there is no equal protection of the trimesters. So after 1996, it was not the 

case that a State had to limit itself to regulating only in certain or all trimesters. In 2000, the 

numbers decreased to 1.4% and as 2006 will show, 2000‘s partial-birth abortion ruling will have 

no numerical impact on the percentage of abortions performed in the third trimester. The 

percentage of abortions represented by minors is 1.5% less than the previous year, at 18.8%, as it 

began to decrease consistently once more (Figure 4). It is quite surprising how in 1973 a third of 

all abortions were obtained by minors, women under nineteen-years-old. Less than thirty years 

later, less than a fifth of all abortions were obtained by that same age group (Figure 3). Fewer 
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younger women must be getting un-wanted pregnancies since constitutionally they are freer to 

obtain abortions than they have ever been before. 

The most current numbers, published in 2009 by the CDC, are from 2006‘s abortion 

results. They show that the 2006‘s abortion rate was 16.1 per 1000 women (AS 2006 1). The 

AGI‘s most recent results were published in 2008 for 2005‘s results. AGI‘s most current national 

abortion rate is 19.4—the lowest rate since 1973 (Facts). CDC‘s 2005 rate is 15 (AS 2005 16). 

The birth rate in 2006 was 41.9—another substantial decrease from 2000. The total number of 

abortions performed in 2006 was about the same as it was in 1975: 846,181 (AS 2006 14, AS 

2005 16). Similarly, the abortion ratio is the lowest it has ever been at 236 abortions per 1000 

births (AS 2006 14). That almost means for every four children that are born, one is lost. Now, 

eleven States had an increase within the past five years before 2006 (Figure 1). Three of them 

have been increasing since 2000. The rest had sporadic abortion rate increases. Overall, this 

means that there was no definite pattern in the States‘ abortion rates, other than the fact that the 

majority of them, three-quarters of them, were decreasing their rates just like the national rate. 

Both the percentages of abortions by minors and the abortions performed in the third trimester 

decreased, by 1.2% and 0.1% respectively (Figures 3 and 4). Though the trend has been 

consistent for the minors, it is somewhat surprising that 2000‘s Stenberg v. Carhart had no 

impact at all in increasing numbers. Stenberg allowed for partial-birth abortions—which are 

literally abortions that occur after the baby is partially taken out of the womb. These occur 

usually during the third trimester, up till the ninth month of pregnancy. In effect, these were 

widely banned previously, so the Court‘s ruling making it constitutional means that theoretically 

more women who wait to the last minute to get their abortion can finally receive it. 
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2006‘s Ayotte v. Planned Parenthood of Northern New England is presently the second to 

last abortion case that involves a woman‘s right to an abortion. This one is about parental 

notification of minors and how States must provide alternatives for emergency situations. Unless 

it is the case that judicial bypasses are extremely difficult to receive, it is unlikely that the 

consistent percentage decreases of abortions performed by minors is reflected by the Court‘s 

rulings that allow for mandatory notifications , the possible requirement of consent, and the 

alternative of judicial bypasses. The most probable alternative explanation is that younger 

women or younger couples engaged in sexual activity take very great care to practice ―safe sex‖. 

The final abortion case is 2007‘s Gonzalez v. Carhart which banned certain kinds of 

partial-birth abortions when the procedure happened with certain parts of the fetus outside of the 

womb. I do not foresee this case to have any sort of impact when it comes to the abortion rates or 

the total number of abortions, let alone the percentage of abortions that occur in the third 

trimester. The percentage for third trimester abortions is already so small that a ban of a very 

trivial number of abortions that occur under this particular procedure cannot possibly affect the 

numbers in a tangible way. 

Analysis 

Looking at Figure 1, the lowest abortion rates in the nation are 0 abortions per 1000 

women aged between 15 and 44. This was in 1973. So, either the information collected was 

incorrect in that the legal services were not yet available to accurately count the numbers, or 

those States had not yet finished the legalization process for abortions. Louisiana and North 

Dakota are those two States. West Virginia had a 0.1 rate, Utah 0.4, and Oklahoma 1. These are 

the lowest rates in the history of abortion, and they are all found in 1973. The highest rate in 

1973 was actually the highest rate of all time: New York with 54.5 abortions per 1000 women 
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also in 1973. It is strange how when all the other States began increasing their rates dramatically 

after Roe v. Wade, New York‘s began to dwindle. Maybe it was because women traveled to New 

York to obtain their abortions, even though they were not residents in 1973. Then as it became 

easier to access the procedure, women decided to stay in their own States and contribute to the 

rates there. 

By 2006, most State rates were under 20 abortions per 1000 women. However, there are a 

few outliers. New Mexico has the second highest abortion birth rate after New York‘s 1973 rate, 

with 48.5 in 2006. This is very surprising and quite unexplainable at face-value, especially since 

New Mexico was experiencing a decline in the rate in the ‗90s leading into 2000. Moreover, it 

never even reached a rate of 30 abortions prior to 2006. 2000 saw 14.7 and suddenly it jumps to 

48.5! On the other hand, the second highest in 2006 was a rate of 27.3 from Florida. Still, 

Florida‘s rate is not as unusual because 27.3 was the result of a gradual decline beginning in 

1987. Wyoming has the lowest rate in 2006, and it is actually lower than what Wyoming had in 

1973—a 0.1 compared to a 2.2. Idaho has the second lowest rate of 4.2. These lowest rates of the 

year are not at all surprising considering the constant decreases that those particular States had 

been reflecting in their abortion rates since 1992 and 1981 respectively. 

Looking at Figure 2, it can be seen that 1973 and 2006 have generally had the lowest 

numbers of all the other years, with the exception of the two outliers: the two data points 

representing New York from 1973 and New Mexico from 2006. The overall trend of the graph 

looks like a bell curve with the peak at around 1981, less than a decade after Roe. The majority 

of the data points gather in the bottom half of the graph, under 25 abortions per 1000 women. In 

fact, it appears that only about a fifth of all States ever reach the peaks above the national 

abortion rates at any one time, as seen by the number of data points above the purple line. The 
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States that appear to rise above the national average are: California, New York, New Jersey, 

Nevada, Florida, Delaware, Washington, Maryland, Oregon, Rhode Island, Connecticut, and 

Colorado. Yet, the national average being so high compared to four-fifths of the nation‘s rates 

means that the States that are above the average must be vastly populated to have so many 

abortions. The national average, represented by the empty purple box, is actually an ideal bell 

curve with the highest rate in 1981. This just goes to show that the court cases prior to 1981 must 

have had a significant impact on the birth rates. Beal v. Doe, Poelker v. Doe, Maher v. Roe 

Williams v. Zbaraz, and Harris v. McRae all occurred in the late ‗70s and they all deal with 

money restrictions. Correlation is not causation, but there is a very strong correlation between the 

timing of these cases and the abortion rates‘ decline. 

On the other hand, the States with rates well below the national average include: West 

Virginia, Wyoming, Wisconsin, Indiana, Mississippi, Iowa, Missouri, and Tennessee. These 

States are somewhat less populated and more politically conservative than not; so, the two 

factors combined help allow legislators in those States either to restrict abortions more or the 

women there simply do not partake in abortions as prevalently.  

The other fact about low rates is that 2006 is very low compared to 2000. There were no 

major cases that would have affected abortion rates or a woman‘s right to an abortion between 

those two Court cases from those two years. 2000 was about partial-birth abortion, did not really 

have an effect on numbers as seen by Figure 4. The explanation for this cannot possibly be that 

there were more restrictions on abortions in 2006 than ever before, because if that were the case, 

the change should be gradual. It is not feasible for States to suddenly legislate extensively in the 

21
st
 Century when all of the major Court rulings occurred prior to 2000 on whether certain 

restrictions were constitutional or not. In fact, the last major case that would have affected 
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numbers significantly was 1992‘s Planned Parenthood v. Casey which rid spousal notification of 

constitutionality for good, such that today no State finds it an issue of contention and actually no 

State requires spousal notification or consent. The other restrictions which they did allow for 

deals with the combination of having a judicial bypass exception for minors along with the 

parental consent as well as not having a wait period but allowing for information to be 

exchanged between the doctor and patient prior to the abortion—which could be considered a 

counseling service. In fact, as discussed earlier, 1992 did have an impact.  

But why is there a decrease into 2006? It would be incorrect to say that the Court‘s 

rulings became generally softer in letting abortions occur and then generally harder until a more 

moderate level. So it cannot be possible that each case‘s ruling directly affected each State. Have 

the States followed the rules set by the constitutionality of regulating abortions as laid out by the 

Supreme Court‘s interpretation? This can be answered by analyzing the most current legislations 

that pertain to restrictions on the States.  

In 2006 there were thirty-two States that limited public funding to rape, incest, and life 

endangerment. South Dakota was the only State that limited it to life. West Virginia, Washington, 

Virginia, Vermont, Oregon, Oklahoma, New York, New Mexico, New Jersey, Montana, 

Minnesota, Massachusetts, Maryland, Illinois, Connecticut, California, Arizona, and Alaska are 

the States that did not have public funding limitations in 2006 (Boonstra 34-5). Out of those 

States, Alaska, Vermont, and New Mexico saw an increase from 2000, which makes it seem as if 

the funding prohibition allowed them to increase rates. New York, Minnesota, Massachusetts, 

Maryland, and California saw sharp decreases at 10 to 20 abortions less per 1000 women than in 

2000 (Figure 1). This particular information allows one to believe that the public funding 

restriction or lack thereof does not really impact the abortion rate. 
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 In 2008, there were 29 States that limited public funding to the same three criteria; 

nevertheless, fetal abnormality and the mother‘s health were added to their list of exceptions. 

Utah, Iowa, Mississippi, and Virginia added fetal abnormality and Wisconsin added the mother‘s 

health. South Dakota is still the only State that limits the exception only to life endangerment 

(States). The three States that adopted the public funding restrictions between 2006 and 2008 are 

Oklahoma, Vermont, and Virginia. Colorado, Missouri, New Hampshire, and Tennessee are the 

four States that removed their restrictions within that same period (States, Boonstra 34). 

Although numbers for 2008‘s abortion rates are not yet known, it is highly doubtful that the three 

States that adopted the restriction will see drastic decreases or that the four States that removed 

the restriction will see drastic increases in their rates as seen empirically in 2006. 

2006‘s State statutes that limit private insurances to cover abortions that only involve life 

endangerment, were only implemented in a few States: Idaho, Kentucky, Missouri, and North 

Dakota. Rhode Island was the only State that permanently outlawed any such restriction related 

to private insurance companies (Boonstra 34). Missouri and North Dakota have increased 

abortion rates from 2000. However, this is not really a trend since the increases are marginal, by 

5 and 1 more abortion per 1000 women during the span of six years (Figure 1). Since only three 

out of five States who have implemented this insurance coverage restriction have seen a decrease 

due to the very restriction—it may not be definite that the legislation actually affected the 

numbers significantly. 

In 2008, the four same States have the insurance coverage restriction with the exception 

of life endangerment of the patient. But there are also insurance coverage restrictions for public 

employees who receive government support for their insurance policies. There are eleven States 

that have restrictions for their civil workers. Colorado, Kentucky, and Rhode Island do not allow 
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any coverage at all to public employees. North Dakota, Nebraska, and Illinois only give life 

endangerment as an exception to the rule. Mississippi, Virginia, Ohio, and Pennsylvania include 

rape and incest as exceptions—as well as fetal abnormality for the first two States. Finally, 

Massachusetts has strange exceptions including post-viable abortions, partial-birth abortions, the 

life of the patient, or severe health endangerment of the patient (States). So it is okay for a 

private insurance to pay for a woman‘s partial-birth abortion. It is interesting that Massachusetts 

would include the first two exceptions because—both the time frame for post-viable abortions 

and partial-birth abortions are during the third trimester and that time period is the easiest time 

frame for the State to legislate restrictions on the mother. Since public employees do not make a 

large percentage of the overall population, it is doubtful that these eleven States‘ minimal 

restrictions will have much impact on their abortion rates.    

Speaking of Massachusetts‘ third trimester exceptions, the issue with the third trimester is 

that the period is post-viable. Post-viability of the fetus is the period when the fetus could 

possibly be delivered into a child. Currently, thirty-six States have legislated that abortions may 

only occur post-viably for therapeutic reasons, but not elective; four others have banned 

therapeutic restriction on post-viability. Out of these forty States, half of them require that a 

second physician‘s consent or participation with the abortion procedure or settlement. This is 

partially due to the fact that even if the mother‘s health or life is in danger, it may be worse off 

for the mother to have the abortion or the fetus growing into a child may actually be fully 

functional at the time of the abortion. In these latter two cases, the State would have to balance 

the life of the child with the life of the mother. A lesser restriction during post-viability is that 

twenty out of those forty States require patients to receive abortions directly at hospitals instead 

of at a clinic (Boonstra 34). Legalizing post-viability has not made a significant change in the 



Chang 45 

abortion rates, as previously discussed, since abortions occurring during the third trimester only 

make up about 1% of all abortions (Figure 4).  

Along with post-viability is another one of Massachusetts‘ insurance policy exceptions: 

partial-birth abortion. These are highly controversial since a child is literally half born before he 

or she is aborted. Often times, doctors deliver the child‘s legs and his or her upper torso, and then 

they suck the life out of his or her brain to abort it before taking the lifeless child out of the 

mother‘s womb. Nevertheless, the Court ruled that it was constitutional to commit such an act as 

it is a woman‘s right to have her abortion. Nine States in 2006 have banned it; and though it has 

not been challenged in Court if an out-right ban is constitutional, it presumably is under Stenberg 

v. Carhart. Most States have no specific rule on partial-birth abortions but fifteen of them in 

2006 had permanently enjoined the partial-birth abortion ban. Georgia, Kansas, and New Mexico 

are the three States that ban partial-birth abortion after viability (Boonstra 34). It is unlikely that 

this procedure is a popular choice for women to make or a choice that influences the abortion 

rates, especially since what the procedure entails is definitely aborting a child and not a fetus. 

Besides, because it is a partial-birth—it must occur in the third trimester. And it is already known 

that the third trimester makes up on average about 1% of all abortions (Figure 4). What kind of 

impact 2007‘s Gonzalez v. Carhart has had on these numbers are unknown because rates for 

2007 have not yet been published. 

Minors, whom society often views as children, argue constantly that their rights must be 

upheld just like an adult‘s, including when it comes to abortion. In 2006, parental consent was 

required by twenty-one States and notification by thirteen States. Out of those States, Minnesota 

was the only one that required notification of both parents and Mississippi consent of both 

parents. There is no record of which Sates require a judicial bypass, but presumably all States 
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should have the alternative of the judicial bypass in case of extreme circumstances for the minors, 

especially after Ayotte v. Planned Parenthood in 2006. Nonetheless, the requirement for consent 

of both parents makes it look suspicious whether Mississippi actually has an alternative. 

In 2008, twenty-three States required parental consent and thirteen States required the 

notification. The changes between the two years result from Idaho and Utah being added to the 

list of States that require parental consent and Tennessee removing its requirement. In addition, 

in terms of parental notification—Nevada was added and Colorado removed its restriction. These 

minor changes do not seem to affect the total number of abortions that occur for the minors‘ 

demographic. In 2006 about 16.5% of all women who obtained abortions were between the ages 

of 15-19 and 0.5% of women were under fifteen; the abortion rates for those two age groups 

were 14.8 and 1.2 per 1000 women (AS 2006 15, Figure 3). Those rates are insignificant 

compared to the rates for the women in their 20s. Also, compared to2005‘s data, the increase was 

marginal by less than 1% and less than one abortion per 1000 women (AS 2005 19). The trend is 

simply moving downwards, and predictably, 2008‘s results will present a similar or lower 

percentage of minors as well. 

Whatever provides a burden can potentially be a restriction of liberty. The Court once 

ruled that a mandatory wait to receive of an abortion was a burden. Although general waiting 

periods have been made unconstitutional, the Court has allowed waiting periods after 

counseling—perhaps for women to absorb and reconsider the new information they have learned. 

In 2006, twenty-four States implemented between one hour and twenty four hours of waiting 

before the actual abortion. Out of these, only South Carolina has the one hour wait period and 

Indiana has the eighteen hours. The twenty-two others have the twenty-four hour wait period. 

Eighteen hours is three-fourths of a day and eighteen appears to be an arbitrary number. Indiana 
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may perhaps have their own explanation for choosing eighteen hours, but it is feasible to believe 

that with eighteen hours women can come in earlier on the next day. Tennessee, Montana, 

Massachusetts, and Delaware have all permanently banned waiting periods after counseling 

(Boonstra 35).  

2008 features twenty-five States with mandatory counseling services. Out of these 

twenty-five, twenty-four of them have a wait period. Alaska is the one State without a wait 

period. Indiana and South Carolina are the only two without a twenty-four hour wait period. And 

all the counseling is aimed at discouraging women from obtaining the abortion except for the 

counseling given in Missouri and Indiana. From 2006 to 2008, Montana and Tennessee removed 

their mandatory counseling services (Boonstra 35, States). Although counseling is aimed at 

deterring patients, it is not a characteristic data point that has been explored and recorded, at least 

for demographic purposes, by the CDC or the AGI.  

Still, if it were true that counseling services deter women from obtaining abortions, then 

the States without the mandatory counseling services should have higher abortion rates. The 

average abortion rate for the twenty-four States that do have the waiting period in 2006 was 10.8 

abortions per 1000 women and the twenty-six States that did not have a waiting period or 

counseling at all had an average rate of 17.2 abortions per 1000 women (Figure 1). This could be 

a correlation to waiting periods and counseling services decreasing a woman‘s wish to obtain an 

abortion and so decrease the rate. Still, it will be difficult to prove if counseling and its 

subsequent wait period directly cause the decrease.  

Finally, as of 2008, there were nine States that had no common restrictions for abortions 

that fit under the categories dealing with parental consent, federal funding, insurance coverage, 

partial-birth abortions, or mandatory counseling services with wait periods. These States were 
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California, New Mexico, Oregon, Washington, Montana, New York, New Jersey, Connecticut, 

and Vermont (States). Since this list is based off of 2008‘s legislation, updated abortion rates 

should show that those States should have higher abortion rates on average than the other forty-

one States that have many restrictions. 

There are seven cases that have ruled what is now law in terms of the more pertinent 

restrictions pertaining to abortion. In 1980 were the Medicaid restrictions, using public funds for 

an abortion, except in the case of endangerment of a woman‘s life. 1983 allowed for abortions 

during post-viability. 1987 eliminated all general, mandatory waiting periods. 1992 eliminated 

spousal notification for good, mandating a judicial bypass exception for parental consent, and 

allowing for counseling between a doctor and patient prior to an abortion. The latter of the three 

from 1992 allows for the wait periods that come with the counseling services. 2000 said that 

partial-birth abortions are constitutional but not mandatory; 2007 outlawed a particular kind of 

partial-birth abortion procedure. 2006 ruled that parental notifications must provide judicial 

bypasses. These are the cases that have shaped the currently existing abortion laws in the nation.  

For the most part, States do adhere to what the Court passed down as precedent. In spite 

of this, it is still difficult to see if these restrictions actually play a role in the constantly 

decreasing abortion rates of the 21
st
 century. Depending on each State‘s politics, the ones that are 

more conservative are likely to have more restrictions and lower abortion rates than those that 

are more politically liberal. Each State‘s legislations are assumed to play a pivotal role in 

determining the rate. However, it is not as though the restrictions bar very many women who 

would like to obtain abortions. If this were the case, there would be a lot more recent cases 

brought up to the Supreme Court. In fact, in the extremely liberal status quo, it is most probable 

that the reason which affects abortion rates the most is sex education and the prevalence of 
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contraceptives. There simply is not a need for as many abortions because there are not as many 

unwanted pregnancies. 

What this means about how the Court works, is that it seems more constrained when it 

comes to abortion cases. Though there were a few cases which made the Court‘s role appear 

dynamic in social change, the majority of the thirty-four cases have not ―popular[ly] mobilized‖ 

the masses or States‘ policies (Rosenberg 13). Of course, it is not the case that the Court is so 

much as a ―poor institution‖ for creating ―significant social reform‖ as the constrained view, but 

neither is it a full-on dynamic entity (18). Perhaps when it comes to abortion, the Court can be 

described as somewhere in the middle, the half-constrained entity which provides minimal social 

change.  

Additionally, for the legal world, if people want changes in abortion restrictions to 

actually impact numbers pertaining to abortions, they should not go to Court. The Court is useful 

in striking down laws or upholding them as constitutional. Yet, to get actual numerical changes, 

advocates need to penetrate the views of women in society. There needs to be a change in mind-

set, a change in belief, or a change in how society views abortion. The kind of influence needed 

to make the abortion rates rise or fall is to target the age groups that are either not having enough 

abortions or having too many of them, and either campaign through the media or through oral 

channels. Education is another alternative for affecting the rates. To think that there are more 

practical ways to change the abortion rates other than relying on the views of Supreme Court 

nominees, makes one realize how futile it is to question those justices so persistently.  

Conclusion 

Has the Supreme Court of the United States noticeably affected the national abortion rate, 

the birth rate, and individual States‘ legislations? It cannot be said with a hundred percent 



Chang 50 

certainty that it has. There is no single restriction that all States adopt or no single allowance that 

all States currently implement, other than the fact that abortion in itself must be legal. The big 

surge from 1973 to the 1974 and to the next court date of 1976 is proof of that. The status quo, 

more than ever before, should be the time where theoretically abortion rates are highest because 

it is so easy to obtain an abortion today. Then again, it is also very easy not to get pregnant if the 

correct precautions are taken. The Court has gradually ruled more in favor of the women, and 

especially the minors, in so many occasions over the past forty years that theoretically more 

women should be able to obtain abortions. Nevertheless, this is not the case. Despite the growing 

population, the loosened rulings on constitutionality, the more liberal culture, and the decreasing 

birth rates—abortion to birth ratios are decreasing, so are abortion rates, and the total number of 

abortions. It is not the case that every time the Court strikes down a particular restriction or 

upholds a particular prohibition to abortion that the States immediately change their respective 

statutes. It is the case however that Roe had the greatest impact in terms of increasing abortion 

statistics. It is also the case that1980‘s Williams v. Zbaraz and Harris v. McRae that were 

extensions of 1977‘s Beal v. Doe, Poelker v. Doe, and Maher v. Roe have all had the most 

influence over abortion rates as a whole; as looking at the graph will show, right around 1981 is 

where the bell-curve begins to drop for all the States including the national average (Figure 2). 

Perhaps it is correlation, or perhaps it actually is causation by the Court‘s precedents. 

After each Supreme Court ruling, States do not immediately react to the constitutional 

green or red lights. In fact, even by 2008, some of them had legislated in ways that the Court 

would presumably find to be unconstitutional. There would be a slightly higher population today 

than if there was no abortion, but in terms of birth rate and the abortion ratio, it appears that birth 

rates are not impacted by the Courts. Roe v. Wade has had the greatest impact on society in terms 
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of these numbers, and without it, abortion rates would probably be much smaller now. On the 

other hand, without the restrictions from Medicare, abortion rates may have continued upward. 

Consequently, other than for those two impacts, the Supreme Court has had no significant 

bearing on the United States‘ population, abortion rates, and birth rates. 
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Figure 1. Abortion Rates for Years of Abortion Court Rulings for all 50 States*  

  1973 1976 1977 1979 1980 1981 1983 1987 1989 1990 1991 1992 1996 2000 2006 

Alabama 6 10.1 13.8 19.9 23.1 21.7   20.2     18.1 18.1 15.5 14.3 12.4 

Alaska 14.8 18.5 28 18.6 17.9 17.1   19.7     17.1 16.5 14.1 11.7 13.4 

Arizona 6.1 15 17.3 23.9 25 25.2   28.2     23 23.5 19.2 16.5 8.7 

Arkansas 2.7 9.3 7.7 12.4 12.3 12.5   13.1     13.6 13.5 11.2 9.8 8.8 

California 30.5 37.5 39.6 44.4 43.7 44.9   45     44.3 41.8 32.9 31.2 11 

Colorado 13.5 23.4 28.2 31.4 31.4 31.4   22.4     25.4 23.6 19.8 15.9 20 

Connecticut 10.4 23 24.1 25.8 25.6 31.2   29.4     26.5 26 22.1 21.1 27.1 

Delaware 16.3 19.1 22.2 25.7 25.9 27.8   35.9     34.9 34.9 24 31.3 18.4 

Florida 14.7 28.8 31 35.1 35.5 35.9   31.2     29.6 29.3 30.7 31.9 27.3 

Georgia 10 21.5 26.3 29.8 28.4 27.8   23.3     24 23.7 20.8 16.9 15 

Hawaii 24.9 28.3 37.2 33.7 34.4 37.4   44.1     46 46 26.5 22.2 15.7 

Idaho 2.3 7.1 9 9.8 12.7 13.6   8.5     7.5 7.2 6 7 4.2 

Illinois 13.6 29.1 28.1 26.9 25.9 24.9   26.2     24 25.2 25.3 23.2 17.3 

Indiana 1.5 7.2 8.5 15 15.3 12.4   11.2     12.1 12 11.1 9.4 8.2 

Iowa 4 11.1 11.3 11.9 14.3 13   13.8     11.7 11.3 9.3 9.8 11.5 

Kansas 26.5 26.1 29 25 25.6 27   20.2     22.9 22.4 18.5 21.4 20.1 

Kentucky 3.6 13.2 14.5 15.4 15.1 11.9   13.1     9.4 11.4 9.5 5.3 4.5 

Louisiana 0 9.4 15.7 16.4 17.6 20.1   15.4     13.8 13.4 14.4 13 10.4 

Maine 3.3 11.3 14 18.8 18.6 22.2   17.7     14.7 14.9 9.9 9.9 7.9 

Maryland 12.2 24.4 24 27.3 29.2 32.2   27.6     27.5 26.2 26.3 29 17.7 

Massachusetts 10.1 29.9 30.2 33.6 33.5 30.6   28.7     30 28.1 28.8 21.4 12.4 

Michigan 19.1 24.2 25.5 29.1 29.7 29.6   27.3     25 25.1 22.1 21.6 13.2 

Minnesota 8.8 17.7 18.9 20.2 20.7 20.5   17.5     16.3 15.6 13.7 13.5 4.9 

Mississippi 0.2 3.2 5.2 9 10.6 9.3   8.9     13.4 12.4 7.1 6 6.3 

Missouri 3.5 13 13.9 16.1 19.4 17.4   17     13.4 11.5 9 6.6 11.7 

Montana 3 10.1 13.5 17.8 20.1 22.6   17.7     20.7 18.4 15.3 13.5 8.3 

Nebraska 7.2 13.9 16.1 16.2 17.9 18.8   18     17.5 15.6 12.1 11.6 22.7 

Nevada 7.1 24 25.4 43.7 46.6 46.9   43.9     48.5 43.3 42.2 32.2 17.5 

New 
Hampshire 

3.3 13.2 17.3 19.7 21.1 26.1   17.8     15.7 14.6 13 11.2 15.3 

New Jersey 6.7 24.9 27.7 30.7 32.8 34.9   34.9     30.5 30.4 34.8 36.3 31.1 

New Mexico 18.9 20.8 22.2 26.5 27 22.7   18.6     17.2 17.6 14 14.7 48.5 

New York 54.5 43 46.3 45.1 45.8 45.8   43.3     44.2 45.6 39.6 39.1 16.6 

North Carolina 10.2 18.5 19 22.2 22.8 23.3   24.2     22.9 22.2 19.5 21 18.9 

North Dakota 0 12.1 13.8 19.6 21.5 21.5   17     11.5 10.7 9.2 9.9 10.2 

Ohio 7.4 22.3 24.8 25.9 26.8 24.1   20.2     20.4 19.5 17.1 16.5 14.2 

Oklahoma 1 12.2 15.7 16.1 16.4 17.6   14.5     12.8 12.5 11.6 10.1 9.8 

Oregon 23.3 23.4 26.6 29.2 28.3 25.1   21.8     24.9 23.9 21.1 23.5 15.9 
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Pennsylvania 12.2 22.2 24.2 24.8 26.1 24.4   18.9     19.2 18.6 15 14.3 15 

Rhode Island 5.8 19.1 20.3 26.5 30.7 34.7   31.3     31.3 29.5 23.3 24.1 21.5 

South Carolina 3.5 8.5 12.8 18 18.2 19.8   15.2     15.7 14.2 11.4 9.3 7.8 

South Dakota 12.2 11.3 9.7 9.7 9 10.5   5.5     6.5 6.9 6.5 5.5 4.9 

Tennessee 5.8 23.3 30.2 22.3 23.6 22   18.9     16.9 16.1 14.6 15.2 14.2 

Texas 6.4 20.3 22.8 26 30 31.3   24.7     23 23.1 20.3 18.8 16.3 

Utah 0.4 8.7 10 9.8 12.3 11.5   12.4     10.3 9.2 7.5 6.6 6.5 

Vermont 14.8 24.9 20.8 28 30.4 30.1   26.9     22.8 21.5 17.3 12.7 13 

Virginia 7.6 21.1 22.9 24.4 24.2 26.8   23.3     22.7 22.6 19 18.1 16.8 

Washington 21.8 26.2 34.6 37 37.5 34.8   26.9     27.6 27.7 20.9 20.2 18.6 

West Virginia 0.1 2.4 5.5 7.3 6.9 7.1   6.8     6.4 7.8 6.6 6.8 5.8 

Wisconsin 8.6 14.4 15.7 19 20.1 19.5   16.3     13.6 13.5 12.1 9.6 8.5 

Wyoming 2.2 6 9.2 9.4 9.5 8.1   5.7     5 4.4 2.6 1 0.1 

U.S. total 16.3 24.2 26.4 28.8 29.3 29.3   26.9     26.3 25.7 22.4 21.3 15.9 

 

*Abortion rates are the number of abortions recorded per 1000 women ages 15-44 in each State for the States‘ rates 

and by the female population in the country for the national rate. Yearly state abortion rates were unavailable for the 

relevant years 1983, 1989, and 1991 from the Alan Guttmacher Institute. The Center for Disease Control does not 

have a compact compilation of the states‘ yearly abortion rates from 1973 (Henshaw). 
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Figure 2. Abortion Rates for Simplified Years of Abortion Court Rulings 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

* Yearly state abortion rates were unavailable for the relevant  years 1983, 1989, and 1991 from the Guttmache.r 

Institute. CDC does not have a compact compilation of the states‘ yearly abortion rates from 1973 (Henshaw). 
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Figure 3. Percentage of Abortions by Minors* for Relevant Years of Abortion Court Rulings 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

*Minor means < to 19 years of age for purposes of this graph (AS 2005 14-16). 

 

 

 

 

Figure 4. Percentage of Abortions Occurring in the 3
rd

 Trimester* for Relevant Years of 

Abortion Court Rulings  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

*3
rd

 Trimester indicates > 21 weeks after conception (AS 2005 14-16 and AS 2006 15, 19). 
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