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ABSTRACT

This thesis assesses the mitigating impact of ntepee upon the fixed
punishments for brigandagéir@ba), theft, and the accusation of fornicatiogagh)
under Islamic law, focusing on classical source®uof'anic exegesigdfsir), law (figh),
and legal theoryusul al-figh. It examines and compares the opinions of jursstd
exegetes who are not affiliated with a school of & well as jurists who belong to any
of the eight legal schools—namely the Hanafis, ksgJi Shafi‘is, Hanbalis, Zabhiris,
Zaydis, Imamis, and Ibadis. This thesis demongratat the mitigating impact of
repentance upon the fixed punishments for brigagddgft, andjadhfconstitutes a case
of casuistry as jurists do not assign legal sigarice to the concept of repentance in all
of these three cases. Furthermore, the legal ivadibn the mitigating impact of
repentance upon fixed punishments shows a highedegfrcommonality that transcends

school affiliation and theological orientation.



CHAPTER 1: INTRODUCTION

1.1 Context and statement of the problem

The concept of repentance is usually addressekiffi¢ld of Sufism rather than
law as it basically signifies a matter between es@e and his Lord rather than a matter
between him and the state. Several scholars haeeistied repentance from an ethical
perspective in their works that are related toisl ethics, such as al-Ghazali (d. 505
/1111} in hislhiya’ ‘Ulum al-Din and Ibn al-Qayyim (d. 751/1349)n hisal-Tawba wa
al-lnaba As an ethical concept, repentance basically seferreturning to God after
committing a wrongdoing through regret, confessamg asking God for forgiveness and
mercy—as demonstrated by Adam and Eve when thenteg to God of eating from the
forbidden tree by saying: “O our Lord! We did ajustice to our own selves. We would
definitely be among the losers if You do not fomivs and have mercy on us” (Q. 7:23).

As an ethical concept, repentance may save a paisorcommits a wrongdoing
in this world from receiving God’s punishment inetlidereafter. For instance, upon
declaring that those who commit polytheisshi(k), murder, or fornicationz{na will be
tormented on the Day of Resurrection for their sjc8od makes an exception for those

who repent of their wrongdoings in this world (&:@8-70). He says:

! Al-Ghazali is a Shafi‘i juristfagih), legal theoristsul)) and a scholar of Sufism, who lived in Khorasan,
Nishapur and Baghdad. His name is Muhammad b. Matedrb. Muhammad b. Ahmad al-Ghazali, his
kunyais Abu Hamid, and hikwgab(title) is Hujjat al-Islam Kunyais a form that consists of the word Abu
(the father of) or Umm (the mother of) followed &yname.

2 Ibn al-Qayyim is a Hanbali jurist, who lived in Bascus. His name is Muhammad b. Abi Bakr b. Ayyub
b. Sa'd, hikunyais Abu ‘Abd Allah and hidagabis Shams al-Din.

® Throughout the thesis, the English translatiothefQur’an is an amalgam of seven translations tsu¥
Ali, Ghali, Pickthal, Sahih International, Abdel ldam, Shakir and Muhsin Khan. These translatioiits, w
the exception of Abdel Haleem’s, are availablatii://Quran.com/Sometimes | refer to Arberry’'s
translation ahttp://tanzil.net/



And [the servants of the All-Merciful afefhose who do not invoke another god along with ,God
nor kill the self that God has [made its killingtopibited except in the pursuit of justice nor
commit fornication. Whoever does these [violatiomdl] meet the penalty for vice: doubled will
be the torment for him on the Day of Resurrectag he will eternally abide therein degraded—
except for those who repent, believe and do rigigeteeds. For these [people], God will turn
their odious deeds into fair deeds. God is Evegivorg, Ever-Merciful.

Upon prescribing the worldly fixed punishments oigandage H{iraba) and the
accusation of fornicatiorghdh), God makes an exception for those who repenteif t
wrongdoings. In the case of brigandage, God says:

J\ u);u,a?@;)\}ﬁ_:u\ckm}\ \).\LAJ J\ \}lm u\ \AMUAJY\L;LJM}M}“JJAJ\ U}’JB-' u.aﬂ\ ;\);Lu\
u\ \}Aclﬁ?g_ﬂc \JJA;\JU\J.\AUA\}MUJM\ Y\(33)eﬂ=\cu\m cﬁY\ée@Juﬂ\@dP?@JJuﬂJY\w\}\u
{34 33 skl u)}u} (34) e.\;‘) J}s:; ‘\J\
Surely, the penalty for those who wage war agaBwd and His Messenger and endeavor to do
corruption in the land is that they should be masshor crucified, or that their hands and legs
should be cut asunder alternately or that theylshioe: exiled from the land. That is a disgrace for
them in this world, and in the Hereafter they vhilve a tremendous torment—except for those
who repent before you gain control over them. Kribat God is Ever-Forgiving, Ever-Merciful.
(Q. 5:33-34)

In the case ofjadhf God says:

‘}1\ (4) u)mul\?m CJAJ_"} lml uJL@.m?@J\}LSJYJa.\BuuLueA}ALU;L\HMJM \ybéﬁuw\ u}a)..u.mllj

{5-4 S5 sm) (5) And Hsie Al B 1 ALATS SIS 35 (e 1 585 G
[As for] those who hurl [insults at] chaste woméren they do not come up with four witnesses,
flog them eighty times and do not accept any testiyrof theirs ever, and those are the ones who
are immoral fasig—except for those who repent after that and agttteiously. Surely God is
Ever-Forgiving, Ever-Merciful. (Q. 24:4-5)

Similarly, God makes an exception for thieves wijoent of their wrongdoing; however,
the syntactic structure of exception is a condalosentence rather than an exceptive

clause. In the case of theft, God says:

ux\uu@m\,mkwwuuuﬂa@g)es;}f_d\}d\w‘yts;msuaﬁuym \,,.Leuuju\,d)u\,
{39-38 5Ll 5 s} (39) Any Hsae 4l &) adle &

[As for] the male thief and the female thief: cdft the hands of both, as a punishment for what

they committed (earned), as a torture from God. Gover-Mighty, Ever-Wise. If one repents

* This is understood from Q. 25:63. The verse chudte25:63-73 describes the characteristics ofetivaso
believe in and worship God; the servants of theMdirciful (‘ibad al-rahman.
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after his injustice and acts righteously, surel\d®gll accept his repentance. Surely God is Ever-
Forgiving, Ever-Merciful. (Q. 5:38-39)

Exception in these three cases signifies that teper is a legal concept and a
matter between a person and the state as it sas@s/act of brigandage, theft, ag@dhf
from receiving the fixed punishmenthudug® for these crimes in this world.
Furthermore, this exception paves the way for gdizémg the mitigating impact of
repentance upon all fixed punishments in generahdd, the problems which this thesis
addresses are:

1- Does repentance cancel the fixed punishmeriirigandage?

2- Does repentance cancel the fixed punishmerihéit?

3- Does repentance cancel the fixed punishmerth#éaccusation of fornication?

4- Does repentance cancel all fixed punishmengeireral?

5- Do scholarly contentions on the mitigating imipat repentance generally reveal a

case of virtual convergence or divergence of opidio

1.2 Objectives and scope of the study

This thesis aims to answer the above questiortsjsaprimarily concerned with
analyzing the mitigating impact of repentance upienfixed punishments for brigandage
(hiraba), theft, and the accusation of fornicatiayadh) under Islamic law through the
examination of classical sources of Qur’anic exisgaad Islamic law. The study does

not examine the mitigating impact of repentancenupther fixed punishments, such as

® Plural ofhadd ahaddpenalty is a punishment whose amount is fixed bgt Bdhe Qur'an or by the
Prophet irhadith (Prophetic saying). Overall, it is enforced by gitate when the crime is established
before the court through either confession or exidgwitnesses).
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fornication ging, consumption of intoxicantsslfurb al-khamy, apostasy r{dda),
abandoning prayerstatk al-sala), and sorcery shr).> Moreover, the fixed laws of
retaliation Qjisa9 in the cases of murder, injuries, and limb-cgftare beyond the scope
of this research. Furthermore, the mitigating imipat repentance upon non-fixed
punishmentsté‘zir)’ is not addressed in this thesis. Notwithstandisdifinitations, this
study offers some insight into the cancellatiorfixdéd punishments in general by reason
of repentance.

The three particular cases of the fixed punishmémtsbrigandage, theft, and
gadhfare selected for analysis because the relevana@iarverses mention an exception
for repentant offenders immediately after descrgbthe worldly fixed punishmefit.
Moreover, these cases are representative exammplskmic criminal law as they fit the
two categories of the theory of rights: God’s riglftaggAllah) and individuals’ rights
(haqq al-‘ibad.’ This dichotomous theory is mainly based upon thiaciple that
punishments that are construed as individuals'tsigine the only penalties that can be

cancelled after the crimes are established befarecourt. The cancellation takes place

® Jurists are not unanimous in considering all esthexamples as fixed punishments.

" Ta'zir is a disciplinary punishment whose amount is piteed at the discretion of the judge or ruler
(imam for a violation of God’s law that does not haviixad punishment in the Quran leadith In
generalta‘zir may have different forms: beating, flogging, imprisnent, banishment, etc. Throughout this
text, the phrase “be disciplined” would mean “togiweta‘zir disciplinary punishment.”

8 Almost all the Qur'anic verses that follow thetgan of post-punishment exception for repentant
wrongdoers discuss the mitigating impact of repgrgaupon punishments in the Hereafter rather than
upon worldly punishments—as demonstrated in Q. 2160, Q. 3:86-89, Q. 4:145-146, Q. 19:59-60, and
Q. 25:68-70.

° Haqq al-‘ibadliterally means the right of the servants (i.ed@servants). In hi€rime and Punishment
in Islamic Law Rudolph Peters translateaqq al-‘ibadinto “a claim of men” andhaqqAllah into “a claim
of God.” He states that claims of God represenpiitdic interest; Rudolph PetefStime and Punishment
in Islamic Law: Theory and Practice from the Sixtigeto the Twenty-First Centufinited Kingdom:
Cambridge University Press, 2005) 192.
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when the plaintiff pardons the defendant. In Iskamiiminal law, God’s rights usually
refer to the fixed punishments for brigandage, tthiefrnication, and consumption of
intoxicants, whereas individuals’ rights usuallyereto the fixed punishment fajadhf
retaliation @isa9, and the financial liability for stolen propefyamar).*®

Unlike the majority of scholars, Abu Hanifa (d. 1867)"* postulates that all
fixed punishments are God’s rights and that indigigd’ rights are only represented by
retaliation. Moreover, he opines that hand-cutisghe only punishment for theft and
that a thief would not be liable for stolen propeift his hand is cut off? Like Abu
Hanifa, the majority of scholars perceives retaiatas an individual's right, but they
also consider flogging in the fixed punishment tloe accusation of fornicatiom#dh)
and the financial liability for stolen property ithe fixed punishment for theft as
examples of individuals’ rights. All scholars perkee hand-cutting in the fixed
punishment for theft, the fixed punishment for foation® and flogging in the fixed

punishment for consumption of intoxicants as exan@f God'’s rights. For the sake of

19 Due to space limitation for a master’s thesisavéhnot discussed the mitigating impact of repesgan
upon other fixed punishments—such as the punistsrfenfornication, consumption of intoxicants, and
apostasy. This would be a good topic for futureaesh.

1 Abu Hanifa is an independent jurist, who livecKinfa, and he is the eponym of the Hanafi schoas. Hi
name is al-Nu‘man b. Thabit.

12 According to Abu Hanifa, a thief has to return ghelen property if his hand is not cut off; al<kas,
Ahkam al-Qur'an ed. Muhammad Qamhawi, vol. 4 (Beirut: Dar IhyaTarath al-‘Arabi; Beirut:
Mu’assasat al-Tarikh al-‘Arabi, 1992) 83-84.

13 In general, the fixed punishment for fornicatisrpublicly flogging the nomauhsarconvict one hundred
times and banishing him for one year. If the conigenuhsanthe punishment is stoning to death. By and
large, the wordnuhsarrefers to a sane pubescent person who has consethmatlid marriage during

his or her lifetime.
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simplicity, the thesis follows the majority’s pept®mn of the theory of rights, as
demonstrated in table 1.1 below.

Table 1.1: Islamic Theory of Rights

Punishment God'’s Right Individual's Right
Fixed Punishmerfbr Brigandagelfiraba) Yes No
Hand-cutting Yes No

Fixed Punishmerfor Theft

Liability No Yes

Fixed Punishmerfor Accusation of Fornication
No Yes
(qadh)

Fixed Punishmerfor Fornication Yes No

Fixed Punishmerfor Consumption of

. Yes No
Intoxicants

Retaliation ¢isag No Yes

1.3 Review of Literature

The primary goal of this thesis is to analyze iptethe mitigating impact of
repentance upon the fixed punishments for brigamd#geft, andgadhf under Islamic
law. This goal can be achieved through answeringetinain questions. First, is the fixed
punishment cancelled by reason of repentance? 8gamuld the repentant convict have
any liability whatsoever? Third, is repentance sabjo certain conditions that render it
valid from a legal perspective? Notwithstanding cayeful search, | have found that the

literature on this topic written in English is vesgarce. | have not encountered a single
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source in English that provide a detailed analgéithe legal significance of repentance

in the field of Islamic criminal law. Therefore,ishthesis may be considered the first of
its kind in laying the groundwork for future stuslien English on repentance as a legal
concept under Islamic law. This section reviews emtipares the literature that has been
published about the mitigating impact of repentanpen fixed punishments in general

and upon the fixed punishments for brigandage,tthefd gadhf in particular. The

English sources will be discussed first followedthg Arabic sources.

1.3.1 Repentance and brigandage

Nik Wajis briefly discusses the mitigating impadtrepentance upon the fixed
punishment for brigandage in his PhD dissertatiomiigandage under Islamic laHe
presents two juristic opinions on the liability pfe-arrest repentant brigands and gives
justified preference to the view that pre-arrepergance cancels the four fixed penalties
for brigandage: execution, cutting off the righhtdaand left foot, crucifixion, and exile.
Nevertheless, the convict would be liable for indidals’ rights and therefore he would
be obliged to return the stolen property to thétfig owner and to face the laws of
retaliation that allow the family of a murdered @ to kill or pardon the murderer or
obtain blood money from hift. The other scholarly contention is that pre-arrest

repentance cancels the four penalties for brigamdag well as the liability for

14 Nik Wajis, “The Crime of Hiraba in Islamic Law,’iss., U Caledonian, 1996.

15 Waijis, 93-95.
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individuals’ rights with the exception of returniriige existing, not the perished, stolen
item to the rightful ownef®

Wajis provides some names of scholars who espbiesirst opinion, yet he does
not cite any of the proponents who support the r@&copinion. Although Wajis
substantiates his preference, he does not mert@ewidence that jurists of the second
opinion use to support their argument. Moreoverdbes not mention the third opinion
concerning this issue in which some exegetes amdtgupostulate that pre-arrest
repentance altogether cancels the liability of gmest repentant brigands for individuals’
rights. Like Wajis, Rudolph Peters remarks thatqapture repentance cancels the fixed
punishment for brigandage but “does not affectliddality for homicide, bodily harm or
theft since these are claims of mén.”

Both Wajis and Peters explain the conditions lher validity of repentance in the
case of the fixed punishment for brigandage. Watjjsulates that a brigand’s repentance
represented in stopping the act of brigandage takstplace before captuteAlong the
same line, Peters adds that some schools “spetgfiyraduring which the defendant must
give evidence of the seriousness of his intenticargd that the Malikis further require
that the repentant convict turn himself to the aritles’® Neither Wajis nor Peters
provide the other conditions specified by jurigis the validity of repentance in the case

of the fixed punishment for brigandage—such asrigéo a non-Muslim land, securing

1 Waijis, 94.
7 peters, 27.
18 Waijis, 96-97.

19 peters, 27.
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a pledge of safety from the ruler, and the abiidyprotect oneself from capture either

independently or through a powerful group.

1.3.2 Repentance and theft

With regard to the issue of repentance in the ctrdéthe fixed punishment for
theft, Peters does not examine the mitigating impéaepentance (in its basic form)
upon the punishment of hand-cutting. Nonethelesspliserves that returning the stolen
goods to the rightful owner before the passing giidgment saves the thief from the
punishment of hand-cuttirf. If we consider returning the stolen item as an afct
repentance (which is not the way the jurists camsthis act), then Peters discusses only
one facet of the mitigating impact of repentancerughe fixed punishment for theft.
Nevertheless, Peters provides neither the advoaitdisis opinion nor the names of
jurists who hold opposing views.

However, Peters cites the opinions of the Hanaliglikis, and Shafi‘is
concerning the liability of thieves. He shows that the Hanafis maintain that a thief
would not be liable if his hand is cut off, wherdhe Shafi‘is postulate that he is liable
whether or not his hand is cut off. In contrasg #alikis state that a thief would be
liable for perished items if he is “ric® The liability that Peters presents applies to
thieves in general; he does not specifically rédethe opinions of jurists who cancel the

hand-cutting by mere repentance, such as the 8héfi' one trend in the school), the

2 \Waijis, 57.
2 peters, 57.

2 peters, 57.
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Hanbalis, and the Imamis. The contention of the afianthat denies the liability of
thieves whose hands were cut off suggests that thex lack of scholarly consensus over
the liability of thieves. However, Scott Lucas reothat Ibn al-Mundhir (d. ca. 318/939)
believes in such a consengtighe Hanafis’ opinion undermines Ibn al Mundhirlaim

of scholarly consensus that a thief whose handitioff has to return the stolen item to

the rightful owner.

1.3.3 Repentance agadhf

Peters touches upon the mitigating impact of repe@ upon the fixed
punishment for the accusation of fornicatiaaqhj. He states that the testimony of a
convict of qadhfis rejected unless he repents, and adds that thafidaconsider this
testimony invalid forevef> Nonetheless, Peters does not analyze in depthrggnents
of the two opposing scholarly camps regarding tlaéidity of the testimony of a
repentant convict ofgjadhf Furthermore, he does not provide the jurists’nmps
concerning the scope of validity of such testimoMore importantly, he makes no
mention for the conditions that are required far Halidity of repentance in the case of

the fixed punishmerfor qadht

% |bn al-Mundhir is a Shafi‘i jurist and a scholdrtmdith, who lived in Nishapur, Egypt, and Mecca. His
name is Muhammad b. Ibrahim b. al-Mundhir, andkuisyais Abu Bakr. According to Wael Hallag, Ibn
al-Mundhir was the eponym of an extinct legal s¢h@éael Hallag,The Origins and Evolution of Islamic
Law (UK: Cambridge University Press, 2005) 168.

% Scott Lucas, “Abu Bakr Ibn al-Mundhir, Amputatioand the Art of ljtihad, International Journal of
Middle Eastern Studie39 (2007): 357.

% peters, 63.
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1.3.4 Repentance Paradigms

Eloquently and succinctly, Rudolph Peters reveals tmain paradigms that
govern the mitigating impact of repentance uporedixunishments in genefdlAll
Sunni schools, as stated by Peters, hold the viet repentance cancels the fixed
punishments for apostasy and brigandage. Shi‘idshand a trend in the Shafi‘i and
Hanbali schools add that repentance that takeg phsefore the crime has been proven in
court” cancels all fixed punishments excepidhf Peters says that the exemption from
punishment offered by repentance is not in harmeitly Western theories of criminal
law; however, he justifies the position of Islanteav by affirming that “one of the
objectives of the punishment is the rehabilitatmithe offender.” “By showing his
repentance,” Peters explains, “the offender actupibves that he has already been
reformed and does not need to be punished anymbiable 1.2 summarizes Peters’

wonderful presentation.

Table 1.2: Repentance Paradigms in Islamic Criniiaal

Repentance Paradigms

First Repentance cancels all fixed punishments, gadaf
Paradigm (Repentance has to take place before the crimigp in court)
Second

Paradigm Repentance cancels the fixed punishments for apoatad brigandage

26 peters, 27-28.

27 peters, 27.
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Through examining the exegetical and legal worlka tiscuss the mitigating
impact of repentance upon the fixed punishmentbfiggandage, theft, angadhf | have
reached the conclusion that there are three sdhdlgends in the legal discourse
concerning the legal significance of repentancéemms of its mitigating impact upon
fixed punishments in generdlJurists of the first trend argue that punishméinas are
considered as God’s rights are cancelled by repeatavhereas punishments that are
perceived as individuals’ rights are not cancelbgdrepentance. These scholars tend to
regard the mitigating impact of repentance uponfiked punishmenfor brigandage
(hiraba) as the mother case that governs the mitigatingaohof repentance upon all
fixed punishments that are construed as God’s .riffhe extensive use of analogy
characterizes this legal approach. The Shafi‘iofia trend in the school), Hanbalis, and
Imamis are the main proponents of this first méjend.

In blatant contradiction to the first trend, jusisif the second approach assert that
repentance does not cancel fixed punishments teaperceived as individuals’ rights
and does not cancel punishments that are considee@od’s rights, save the fixed
punishmentfor brigandage. These scholars tend to refrain fegplying the model of
repentance in the fixed punishmdot brigandageto other fixed punishments. They,

however, cite the fixed punishmentsr apostasy and abandoning prayers as two

2 For example, see al-Mawartfiitab al-Hudud min al-Hawi al-Kabjred. Ibrahim Sandugji, vol. 2 (1995)
817-824; Ibn HajarTuhfat al-Minhaj bi-Sharh al-Minhaj4:153; Ibn Hubayraal-Figh ‘ala Madhahib al-
A’'imma al-Arba‘a ed. Ibrahim al-Qadi, al-Sayyid al-Mursi, and Maoiraad al-Manqush, 2 vols. (Cairo:
Dar al-Haramayn, 2000) 2:31#gn Hazm,al-Muhalla bi-al-Athar, ed. ‘Abd al-Ghaffar al-Bindari, vol. 12
(Beirut: Dar al-Fikr) 22; Yusuf al-Thula'iTafsir al-Thamarat al-Yani‘a wa al-Ahkam al-WadiabQati‘a,
vol. 3 (Yemen: Maktabat al-Turath al-Islami, 20A2)9-110; Migdad al-SuyurKanz al-‘Irfan fi Figh al-
Qur'an (al-Najaf: Dar al-Adwa’, 1964) part 4, 43-44.
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exceptions to their general rule. The Hanafis, Msi Shafiis (in one trend in the

school), Zahiris, Zaydis and Ibadis are the mawoadtes of this second major trend.

Breaking a scholarly consensus, a few Shafi‘i jarigostulate that repentance

cancels all fixed punishments even the fixed pgrfalt gadhf According to this trend,

punishments that are regarded as individuals’ sighd well as punishments that are

perceived as God’s right are both cancelled byoreas repentance. These opinions—

though weakened by the overwhelming majority ofsps—could constitute a minor

trend in Islamic law regarding the mitigating impaof repentance upon fixed

punishments. Thus, jurists have formulated threeagdgms that govern the legal

significance of repentance in terms of its mitiggtimpact upon fixed punishments.

Table 1.3: Repentance Paradigms in Islamic Crirrliaal

Repentance Cancels

ers

Major Trend All Fixed Punishments Exceptions
First -Fixed punishment for the accusation d
Paradiam Yes Yes fornication gadhj
9 -Fixed laws of retaliationgisag
Second -Fixed punishment for brigandage
. Yes No -Fixed punishment for apostasy
Paradigm . . )
-Fixed punishment for abandoning prays
Third No Yes Almost None

Paradigm
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Figure 1.1: Repentance Paradigms in Islamic Crihiaw

O Ibadis

@ Imamis
O Zaydis
B Zahiris
O Hanbalis
0O Shafi's
B Malikis
O Hanafis

Repentance Cancels all Repentance Cancels No Repentance Cancels all
Fixed Punishments, save Fixed Punishment, save Fixed Punishments, even
Qadhf Brigandage Qadhf

Figure 1.2: Repentance Paradigms in Islamic Critliaev

4%

@ First Paradigm: Repentance Cancels all Fixed
Punishments, save Qadhf (29%)

B Second Paradigm: Repentance Cancels No Fixed|
Punishment, save Brigandage (67%)

0O Third Paradigm: Repentance Cancels all Fixed
Punishments, even Qadhf (4%)

1.3.5 Legal tradition on repentance

The legal discourse on the mitigating impact ofergpance upon the fixed
punishments for brigandage, theft, and the acausati fornication reveals that there is a
shared legal tradition in spite of school affileatiand theological orientation across the
eight legal schools of the Hanafis, Malikis, ShafiHanbalis, Zahiris, Zaydis, Imamis,

and Ibadis. This commonality can be seen in théstjaropinions, reasoning, and
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evidence expressed across these eight schools. ®nwhole, jurists—whether
independent or affiliated to a legal school—recagrihe mitigating impact of repentance
upon the fixed punishment for brigandage rathen tha fixed punishments for theft and
gadhf(see Table 1.4 and Figure 1.3 below). The scholhtentions on the mitigating
impact of repentance generally reveal a case dualirconvergence rather than
divergence of opinion. Surprisingly, the Hanbalis dmamis express virtually identical
views on the mitigating impact of repentance in theee cases analyzed in this thesis
(see Table 1.4 below).

Moreover, these various schools overall advancdélairarguments and use the
samehaditt?® andathar®® reports as evidence in their discourse on the atitig impact
of repentance in the three cases of brigandag#, tred the accusation of fornication.
Unexpectedly, the Imamis cite athar report on the authority of ‘Umar b. al-Khattab
while discussing the mitigating impact of repenganpon cancelling a component of the
fixed punishment fogadhf namely the eternal rejection of the convict'diteeny. This
report is cited by each and every school as weliyamdependent juristsBy virtue of
this report, the Imamis as well as the majorityjuists rule that this punishment is
cancelled by reason of repentance and that theatshould declare that he was lying in
his accusation so that his testimony could be dedem the future. The Imamis base

their arguments on the judgment of ‘Umar b. al-Kalatin agadhfcase documented in

29 Hadith (Prophetic saying) refers to what the Prophet saidid or tacitly approved.

30 Athar (post-Prophetic saying) refers to whasahabior tabi‘i said or did or tacitly approved. gahabi
(companion) refers to a Muslim person who saw tfuplRet and died as a Muslim; singularsahaba A
tabi‘i (follower) refers to a Muslim person who saveahabiand died as a Muslim; singular tabi‘un.
Loosely speakingsahabaandtabi‘un refer to the first and second Muslim generations.
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that athar report. The legal conclusion of the Imamis on ftisisue is shared by the
Malikis, Shafi‘is, Hanbalis, Zahiris, Zaydis, Imasnand Ibadis.

Table 1.4: Mitigating Impact of Repentance uponkhed Punishments for Brigandage, Theft, and Qadhf

Fixed Punishment for Fixed Punishment for Fixed Punishment for

Brigandage Theft Accusation of Fornication
Cancelled Cancelled Cancelled

Hanafis Yes No No

Malikis Yes No No

Shafi‘is Yes No Yes No

Hanbalis Yes Yes No

Zahiris Yes No No

Zaydis Yes No No

Imamis Yes Yes No

Ibadis Yes No No
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Figure 1.3: Mitigating Impact of Repentance upoa fixed Punishments for Brigandage, Theft, and
Qadhf

0O Ibadis
6 @ Imamis
O Zaydis
W Zahiris
4+ 0O Hanbalis
0O Shafi'is
® Malikis
21 @ Hanafis

Brigandage Cancelled Theft Cancelled Qadhf Cancelled

Besides the works of Peters, Wajis, and Lucasy¢ Isarveyed a large number of
literary works in English about Islamic criminawlain the hope that | would find a
detailed discussion of repentance as a legal con€Eepinstance, | considered El-Awa’s
Punishment in Islamic Law Abou El Fadl'sRebellion and Violence in Islamic La#w

Criminal Justice in Islanby Abdel Haleenet al;*®

and Tahir-ul-Qadri’'dslamic Penal
System & Philosophif | have come to the conclusion that these sournedssaveral
others do not provide more information about th@a®f my thesis and are not directly

related to my research. | have encountered sores tihat seemingly fit my topic;

however, | have later realized that they discugssdbncept of repentance from a non-

31 Mohamed EIl-Awa,Punishment in Islamic Law: A Comparative Stu@ainfield: American Trust
Publications, 2000).

32 Khaled Abou El FadlRebellion and Violence in Islamic Lafidnited Kingdom: Cambridge University
Press, 2001).

3 Muhammad Abdel Haleem, Adel Sherif, and Kate Diapi€riminal Justice in Islam: Judicial
Procedure in the Shari‘éNew York: I. B. Tauris, 2003).

3 Muhammad Tahir-ul-Qadrislamic Penal System & Philosopt®akistan: Minhaj-ul-Qur'an, 1995).
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legal perspective. For example, Husain's “EffectTaiuba (Repentance) on Penalty in
Islam” discusses the concept of repentance frometiical perspectiv®, whereas
“Punishment and Repentance” by John Tasioulas offeluable information about
repentance from a philosophical perspectfve.

| have also experienced difficulty in locating sedary sources in Arabic
analyzing in depth the mitigating impact of rep@actaupon fixed punishments in general
and upon the fixed penalties for brigandage, treeft gadhfin particular. Despite my
thorough search, | was successful in identifyindy @ix secondary sources in Arabic.
Three of these books have similar titles that zlsieneanThe Impact of Repentance on
Cancelling Punishments under Islamic laWhese works are authored by ‘Ali Jaftal,
‘Abd Allah al-Juburi® and ‘Ali Khalaf3*® The fourth book discusses the impact of
change in circumstances upon the enforcement dslponents under Islamic laff.Al-

Nur considers the offender’'s repentance as oneh@det circumstances. The English

% Husain argues that repentance prevents one fronmitting crimes and thus it has an impact on pgnalt
Syed Mu‘azzam Husain, “Effect of Tauba (Repentarme)Penalty in Islam,Islamic Studies8 (1969):
198-198.

% Tasioulas argues that mercy on the grounds oftapee is an ethical consideration intimately eslab
retributive desert (justice) within the frameworlkk the communicative theory that regards the
communication of justified censure to the offendgrthe primary aim of the punishment; John Tasgula
“Punishment and Repentanc@hilosophy81 (2006): 279-322.

37 «Ali Jaffal, al-Tawba wa Atharuha fi Isgat al-Hudud fi al-FigH-lalami (Beirut: Dar al-Nahda al-
Arabiyya, 1989).

3 ‘Abd Allah al-Juburi,Athar al-Tawba fi Suqut al-‘Uquba fi al-Figh al-kshi (Dubai: Dar al-Qalam,
2006).

39 Al Khalaf, al-Tawba wa Atharuha fi Isgat al-‘Uquba fi al-Ficgi-Islami (Al-Qunaytira: Ambirmanur,
1998).

%0 Muhammad al-Nur;Taghayyur al-Hal wa Atharuh ‘ala al-‘Uquba fi al-§h al-Islami: Dirasa ‘an
Taghayyur Hal al-Jani wa al-Majni ‘alay(Beirut: Dar al-Basha'ir al-Islamiyya, 2008).
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equivalent of the fifth work’s title i$unishment Cancellation under Islamic L&Win
this study, al-Fudaylat examines the factors thetngt convicts from receiving
punishments, and cites repentance as one of theted.

These five sources present a relatively detailedugision about repentance as a
legal concept, providing more evidence and opiniaass the Islamic legal schools.
Nevertheless, these sources in the main do notla@tepinions of the Zaydis, Imamis,
and Ibadis”? Moreover, they do not utilize many books that beldo the genre of law-
centered exegesisafsir ayat al-ahkani—such as the works of Abu al-Hawari (d. ca.
399™ century)®® al-Qassab (d. ca. 360/978)al-Jassas (d. 370/988)]Ikiya al-Harrasi

(d. 405/1014¥° Ibn al-‘Arabi (d. 543/1148§! Sa‘id al-Rawandi (573/11775,1bn al-

1 Jabr al-FudaylaSuqut al-‘Uquba fi al-Figh al-Islami2 vols. (Jordan: Dar ‘Ammar, 1987).

“2 Although al-Fudaylat cites the opinions of the @iayand Imamis, the intra-debates within each e$¢h
schools are not provided. Moreover, the opiniontheflbadis are not mentioned.

3 Abu al-Hawari,al-Diraya wa Kanz al-Ghinaya fi Muntaha al-GhayaavBulugh al-Kifaya fi Tafsir
Khamsumi’at Aya min al-Qur'an al-Karijred. Walid ‘Awjan (Jordan: Manshurat Jami‘at My't094);
Abu al-Hawatri is an Ibadi jurist, who lived in Omatiis name is Muhammad b. al-Hawari, and isya
is Abu al-Hawari.

4 Al-QassabNukat al-Qur'an al-Dalla ‘ala al-Bayan fi Anwa‘ d&Ulum wa al-Ahkam wa al-Munbiya ‘an
Ikhtilaf al-Anam ed. ‘Ali al-Tuwaijiri, Ibrahim al-Junaydil, andh@yi* al-Asmari, 3 vols. (al-Dammam:
Dar Ibn al-Qayyim; Cairo: Dar Ibn ‘Affan, 2003);-@assab is an independent jurist and schol&adfth,
who lived in Karj (a city in Iran). His name is Mammad b. ‘Ali b. Muhammad al-Qassab, andkuisya
is Abu Ahmad. He is commonly known as “al-Qassab.”

4 Al-Jassas is a Hanafi jurist and legal theoristpwived in Baghdad and Nishapur. His name is Ahimad
‘Ali al-Razi, and hiskunyais Abu Bakr. He is commonly known as “al-Jassas.”

“% |lkiya al-Harrasi,Ahkam al-Qur'an 2 vols. (Beirut: al-Maktaba al-‘llmiyya, 1983)kiya al-Harrasi is a
Shafi‘i jurist and exegete, who lived in Khurasalishapur, and Baghdad. His name is ‘Ali b. Muhammad
b. ‘Ali al-Tabari, and hikunyais Abu al-Hasan. He is commonly known as “Ilkiya-drrasi.”

“"|bn al-‘Arabi, Ahkam al-Qur'an ed. Muhammad ‘Ata, 4 vols. (Beirut: Dar al-Kutab'limiyya, 2003);
Ibn al-‘Arabi is a Maliki jurist and exegete, whivdd in al-Andalus, Egypt, Sham (now Syria, Lebanon
and Palestine), Baghdad, and Mecca. His name isMuotad b. ‘Abd Allah b. Muhammad b. ‘Abd Allah
b. Ahmad, and hikunyais Abu Bakr.
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Faras (d. 597/120d, al-Qurtubi (d. 671/1272 Ibn Mutawwaj al-Bahrani (d.
820/1417%* Muhammad al-Muzi‘i (d. 825/1422%, Miqdad al-Suyuri (d. 826/1425],
Yusuf al-Thula'i (d. 832/1429)* Fakhr al-Din al-Najri (d. 877/14725, al-Suyuti (d.
911/1505)° Muhammad b. al-Qasim (d. 1067/1656Ahmad al-Jaza'iri (1150/17375,

Siddiq al-Qannuiji (d. 1307/1898,and al-Dah al-Shingiti (d. 1403/198%).

“8 Sa'id al-RawandiFigh al-Qur'an ed. al-Sayyid al-Husayni, 2 vols. (1977; QomMaitba‘a al-‘limiyya;
Qom: Matba‘at al-Khayyam, 1978); S al-Rawandi is an Imami jurist, exegete and aokohof hadith,
who lived in Rawand (a town near Kashan in Iraris ithme is Sa‘id b. ‘Abd Allah b. al-Husayn b. Hiba
Allah b. al-Hasan al-Rawandi, hisinyais Abu al-Husayn, and hilagabis Qutb al-Din.

9 |bn al-FarasAhkam al-Qur'an ed. Taha Busrih, Munjiya al-Sawayhi, and Salabial Bu‘afif, 3 vols.
(Beirut: Dar Ibn Hazm, 2006); Ibn al-Faras is a ikigurist, who lived in al-Andalus. His name isbd al-
Mun‘im b. Muhammad b. ‘Abd al-Rahim b. Muhammad,dahis kunyais Abu Muhammad. He is
commonly known as “Ibn al-Faras.”

0" Al-Qurtubi, al-Jami‘ li-Ahkam al-Qur'an wa al-Mubayyin li ma @#ammanah min al-Sunna wa al-
Furgan ed. ‘Abd Allah al-Turki, Muhammad ‘Irgsusi, Mahitabbush, Kamil al-Kharrat, Ghiyath Ahmad,
Muhammad Barakat, Muhammad Karim al-Din, Muhammbkthann, and Khalid al-‘Awwad, 24 vols.
(Beirut: Mua’ssasat al-Risala, 2006); al-QurtubaiMaliki jurist and exegete, who lived in al-Andsland
Egypt. His name is Muhammad b. Ahmad b. Abi BalkFérh, and hikunyais Abu ‘Abd Allah.

*1 Ibn Mutawwaj al-BahraniMinhaj al-Hidaya fi Bayan Khamsumi'at al-Ayad. Muhammad Barik Bin

(Qazwin: Qism al-Abhath wa al-Dirasat fi al-HawZa'lemiyya, 2008); Ibn Mutawwaj al-Bahrani is an
Imami jurist and exegete, who lived in Bahrain. Héne is Ahmad b. ‘Abd Allah b. Muhammad b. ‘Ali b.
Hasan b. Mutawwaj al-Bahrani, and kagabis Jamal al-Din.

*2 Muhammad al-Muzi‘i, Taysir al-Bayan li-Ahkam al-Qur'aned. Ahmad al-Mugri, 2 vols. (Makkah:
Rabitat al-‘Alam al-Islami, 1996); Muhammad al-Muzs a Shafi‘i jurist and exegete, who lived in
Yemen. His name is Muhammad b. ‘Ali b. lbrahim altifli, and his kunyais Jamal al-Din. He is
commonly known as Ibn Nur al-Din al-Muzi'‘i.

3 Migdad al-Suyuri is an Imami jurist and theologiavho lived in Hillah (a city in Iraq). His name is
Migdad b. ‘Abd Allah b. Muhammad b. al-Husayn b. Munmad al-Suyuri, hisunyais Abu ‘Abd Allah,
and hidagabis Sharaf al-Din.

* yusuf al-Thula'i is a Zaydi jurist an exegete, wived in Yemen. His name is Yusuf b. Ahmad b.
Muhammad b. Ahmad b. ‘Uthman b. ‘Ali b. ‘Uthman®hula’i.

%5 Fakhr al-Din al-NajriShafi al-‘Alil Sharh al-Khamsumi’at Aya min al-Tanzd. Muhammad al-‘Utayq,
2 vols. diss., U of Umm al-Qura, 1985; Fakhr al-@iANajri is a Zaydi jurist, who lived in Yemen. $i
name is ‘Abd Allah b. Muhammad b. al-Qasim al-Nagnd hidagabis Fakhr al-Din.

% Al-Suyuti, al-Iklil fi Istinbat al-Tanzil ed. ‘Amir al-‘Urabi, 3 vols. (Jeddah: Dar al-Ands al-Khadra’,
2002); al-Suyuti is a Shafi‘i jurist, exegete, lingt and a scholar dfadith, who lived in Egypt and Yemen.
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The sixth secondary source in Arabic—as undershand its titte—compares the
mitigating impact of repentance between the Islalawe and other laws. This book is
authored by Jawda Jihad under the titl@leTawba bayn al-Shari‘a al-Islamiyya wa al-
Qawanin al-Wad‘iyya&® | was not able to have access to this interedtimgk via the
library of the University of Arizona. In my thesisdepend largely on classical primary
sources in Arabic that belong to the two genrefuafanic exegesistdfsir) and law
(figh). 1 rely more on exegetical works because thera ssnall number of legal books
that examine the mitigating impact of repentancenuall of the three punishments under
review. This very fact gives weight to the presenotk as it fills a gap in the literature in

this field.

His name is ‘Abd al-Rahman b. al-Kamal b. Muhamrab8uyuti, hiskunyais Abu Bakr, and hitagabis
Jalal al-Din.

5" Muhammad b. al-QasinMuntaha al-Maram fi Sharh Ayat al-Ahka@i® ed., 2 vols. (Yemen: al-Dar al-
Yamaniyya; Beirut: Dar al-Manahil, 1986); Muhammntadal-Qasim is a Zaydi jurist and scholarmhefdith,
who lived in Yemen. His name is Muhammad b. al-Huada. al-Qasim b. Muhammad.

8 Ahmad al-Jaza'iriQala’id al-Durar fi Bayan Ayat al-Ahkam bi-al-AthaB vols. (al-Najaf: Maktabat al-
Najah, 1962); Ahmad al-Jaza'iri is an Imami juristegete, and a scholarlwdith, who lived in Irag. His
name is Ahmad b. Isma'il b. ‘Abd al-Nabi b. Sa‘dJalza’iri.

%9 Siddiq Hasan al-QannujNayl al-Maram fi Tafsir Ayat al-Ahkaned. Ibrahim al-Qadi, al-Sayyid al-
Mursi, and Muhammad al-Manqush, 2 vols. (Cairo: RkHaramayn, 1998); Siddiq al-Qannuji is an
exegete and scholar bhadith who lived in India. His name is Siddig Hasan Kt@+Qannuji. The word
“Qannuiji” is a reference to the Indian city “KanfpétAl-Qannuji does not seem to follow a certairydd
school although he studied at al-Azhar. He wrotdtipla works in several Islamic disciplines—such as
hadith, legal theory, and Qur'anic exegesis—in Hindi, dfar, and Arabic. Al-Qannuji was among the
Ahl-i Hadith in South Asia; Muhammad Zamarhe Ulama in Contemporary Islam: Custodians of Gjean
(New Jersey: Princeton University Press, 2002) #0-4

60 Al-Dah al-Shingiti,al-Ayat al-Muhkamat fi al-Tawhid wa al-‘Ibadat wa-Blu‘amalat, ed. ‘Abd Allah
al-Siddiq (Cairo: Maktabat al-Qahira, 1964); al-DalfShingiti is a Maliki jurist and exegete, whadd in
Mauritania and the Sudan. His name is Muhammadhmad al-Dah al-Shingiti. The word “Dah” means
“smart.” He wrote on Islamic law, theologlgadith and Qur'anic exegesis. The information about atDa
al-Shingqiti is extracted frorhttp://www.azahera.net/showthread.php?t=4886he available edition af-
Ayat al-Muhkamatloes not include sufficient information about tlughar.

®1 Jawda Jihadal-Tawba bayn al-Shari‘a al-Islamiyya wa al-QawarihWad‘iyya(Cairo: 1991).
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1.4 Methodology

This thesis consists of three chapters—apart fram irgroduction and a
conclusion—each of which analyzes in depth thegaiing impact of repentance upon
the fixed punishments for brigandage, theft, ayatlhf respectively. Each chapter
presents a brief description of the fixed punishimerder discussion and determines its
position in the dichotomous theory of rights. THegter then examines the scholarly
debate over the mitigating impact of repentancenugiee fixed punishment, which
involves answering three broad questions. Firsesdoepentance cancel the fixed
punishment? Second, if so, what would be the saolp¢he mitigating impact of
repentance and what liability would be in store fepentant offenders? Third, would
mere unconditional repentance be sufficient to octffa mitigating impact, or is it
mandatory that repentance meets certain requirsnierdgrder to have such an impact?
Chapter 2 concludes with a discussion of applylreglaws of repentance in the case of
the fixed punishment for brigandage to other casédamic criminal law.

This thesis focuses on classical sources of Qur'aregesis and Islamic law, yet
it occasionally cites sources from other peritfdis this study, | cite the opinions of the
following eight schools of Islamic law: the Hanafidalikis, Shafi‘is, Hanbalis, Zahiris,
Zaydis, Imamis, and Ibadis. Moreover, | provide ¢ipgnions of jurists and exegetes who
are not affiliated to a certain legal school ane ¢ipinions of jurists and exegetes who
predated the doctrinal era of legal schools. When#hwre is a scholarly debate over an

issue, | present the arguments and counterarguroebtsth sides based on the available

62 By classical | mean laté®" century to early 1016" century.
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sources. From a historical perspective, the legalions quoted in this research go back
as early as theS17™ century and would move forward until they reack thd"/2d"
century. The earliest legal authority identifiedtins research is Abu Bakr al-Siddiq (d.
13/634), whereas the latest scholar is al-Dah aiefftn In spite of the lengthy historical
period the research covers, the classical periceives the utmost attention in this study.
In order for the results of this research to baueate, it is necessary to isolate the
factor of repentance from other factors that mayeha mitigating impact upon fixed
punishments. Therefore, this thesis is based ondssumptions, the most important of
which is that repentance refers to the feelingesharse ijadan) experienced by the
offender after committing his crime rather tharhts voluntary confession of the crime
before the authorities. Second, the religion ofdffender at the time of committing the
crime is Islam. In other words, the offender is aston-Muslim who commits any of the
three crimes then embraces Islam. Third, the viatinbrigandage, theft, andadhf
demands justice and does not grant a legal paalthetoffender. Fourth, the scene of the

crime falls under the jurisdiction of a Muslim rule

1.5 Conclusion

The primary goal of this thesis is to assess thallsignificance of repentance in
terms of its mitigating impact upon the three fiypthishments for brigandage, theft, and
the accusation of fornicatiomggdh) under Islamic law. Through my close analysis of
Arabic classical sources of exegesis and law, ehabserved that jurists and exegetes in

general recognize the mitigating impact of repecgaopon the fixed punishment for
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brigandage rather than the fixed punishments fefttland qadht Assigning legal
significance to the concept of repentance in ttse ad brigandage rather than the case of
gadhfmeans that the mitigating impact of repentance dp@d punishments constitutes
a case of casuistfj. The general convergence of opinion on the mitiggpimpact of
repentance transcends the boundaries of schodibt@fn and theological orientation.
The research shows a high degree of commonalitydset the schools and even between
independent jurists in their reasoning and in tidence they use—especially thadith
and athar reports cited in their discourses. | argue that kbgal significance of
repentance in terms of its mitigating impact upte three fixed punishments for
brigandage, theft, and the accusation of fornicationstitutes a case of casuistry under
Islamic law and reveals a shared legal traditiat ttanscends both school affiliation and

theological orientation.

83 Casuistry signifies that the validity of legal cepts is confined to certain boundaries; Baber deéma
“Between Legal Concept and Social Praxislamic Law and Societ.2 (1995): 135-156.
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CHAPTER 2: REPENTANCE AND BRIGANDAGE (HIRABA)

This chapter assesses the legal significance oéntapce in terms of its
mitigating impact upon the fixed punishment forgamdage under Islamic law. It
attempts to answer three main questions. Firdhasfixed punishment for brigandage
cancelled by reason of repentance? Second, wopkhtant brigands be liable for the
blood they shed and the property they stole? Therdyrigands’ repentance subject to
certain conditions that render it valid from a leparspective? The chapter concludes
with a discussion of the possibility of extendig tegal force of repentance in the case
of brigandage to other cases in Islamic criminal, lsuch as fornication and consumption
of intoxicants. The discussion in this chapter asdal on the assumption that the fixed
punishment for brigandage mentioned in Q. 5:33 iappto Muslim brigands and
“repentance” in Q. 5:34 means ‘repentance of bdgge"—as understood by the
majority of jurists and exegeté5.

The analysis reveals that the majority of jurist@imtains that pre-arrest
repentance cancels the fixed punishment for briggedbut does not absolve repentant
brigands from liability for the blood they shed aihé property they stole in case any of
the victims demands justice (see Table 2.1 belMwoyeover, these jurists stipulate that
repentance becomes valid only when it takes plafer® capture and that the mitigating
impact of pre-arrest repentance is peculiar to ¢ase of brigandage and cannot be

extended to other cases.

54 Al-Harrasi, 2:64-65; al-Jassashkam al-Quran4:52-54; al-Qurtubi, 7:431-435.
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Table 2.1: Mitigating Impact of Pre-arrest Repentanpon the Fixed Penaltifes Brigandage

Penalty
Crime During Fixed Penalty Cancelled by Liabilit
Brigandage for this Crime Pre-arrest y
Repentance
Facing the laws of retaliation
Murder Execution Yes upon request from the victim _s_f_a@ly
which means three possibilities:
Execution, Blood Money, or Pardon
Cutting off the right hand Returning the stolen property to the
Robbery and left foot Yes rightful owner
- Facing the laws of retaliation
Murder and Execution then Ves upon request from the victim’s family,
Robbery putting onto a cross - Returning the stolen property to the
rightful owner
Frightening Exile Yes )
People

2.1 Definition of brigandage

Under Islamic law, brigandaghifaba) refers to committing armed robbery and
murder openlyrfiujahard, especially in areas where help is difficult ® spughf® The
archetypal example of brigandage cited by juristsighway robberygat al-tarig).?® As
remarked by Waijis, the Malikis emphasize the eldénoérterror in their definition of

brigandage as “the act of terrorizing people foe thurpose of robbery or other

% There is a considerable debate among juriststbeedefinition of brigandage. Extensive citatiorthése
definitions is beyond the scope of this researdhe Tefinition | cited is a hybrid of several juigst
definitions and is by no means comprehensive. Baght defines brigandage according to the custom
(‘urf) of his time—as inferred from the exposition ofMilizi‘i; al-Muzi‘i, 2:746. In Mu‘jam Lughat al-
Fugaha’ brigandage Hiraba) is defined as fighting people with weapons; Muhzad Qal‘aji, Hamid
Qunaybi, and Qutb Saniu‘jam Lughat al-Fugaha(Beirut: Dar al-Nafa'is, 1996) 156.

56 Al-Muzi‘i, 2:746.
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purposes® Other examples of brigandage signify crimes whkeeelement of force is
evident, such as raf@ Abou El Fadl notes that “terrorism” may serve aatemporary
example of brigandage. In the same vein, Wajissfitttht the Malikis’ definition of
brigandage can be extended to cover terroffsm.

Brigandage is seen by jurists as a blatant chatlémghe ruler’s authority and this
is why almost all jurists perceive the fixed pummnt for brigandage as God’s right
despite the flagrant violations that brigands cotmagjainst people’s life and property.
Nevertheless, brigandage is different from rebellipaghy as the latter refers to
organized armed rebellion against the state inrotleoverthrow the ruling systeffl.
These rebels believe that they have a justificatirenter into this armed conflitt.
Nonetheless, brigandage is an act committed by rameda group against unarmed
civilians, especially in areas where it is difficdibr the ruler to extend his authority

(sultan). In general, the crime of brigandage is not pegbed for political reasons.

7 Waijis, 63.

% Abou El Fadl, 251, 277; the Maliki jurist and judton Rushd (d. 520/1122) considers rape as aafase
brigandage. Like Ibn Rushd, the Hanbali jurist Tiaymiyya (d. 728/1328) contends that rape consstut
brigandage. Azman Noor cites three scholarly tretodgrds the classification of rape: (1) a crimatth
deserves the enforcement of the fixed punishrf@rfornication; (2) a crime that entails the ioflon of a
discretionary punishmenta(zir); and (3) a crime that requires the inflictiontb& fixed punishment for
brigandage; Azman Noor, “Rape: A Problem of CrimlasGification in Islamic Law,Arab Law Quarterly
24 (2010): 417-438.

%9 Wajis, 164-166; Waijis also asserts that smuggding drug trafficking can be perceived as briganfage
Wajis, 217.

0 Abou EI Fadl, 237-238; jurists also construe #mentbaghyas a reference to inter-Muslim clashes and
they cite Q. 49:9 as evidence: “If two sectionstioé believers fight, reconcile them. If one of them
transgresses against the other, fight the onetthasgresses until it returns to God’s Commandt If
returns, reconcile them with justice, and act exphit. Surely God loves those who act equitably.”

" Ibn Rushd believes that rebels who base theiomain a plausible interpretatiota’il sa’igh) should
not be regarded as brigands; Abou El Fadl, 254-REbal-‘Arabi, 4:153.
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Another difference between brigandage and othenesiis that a brigananuharib) is
beyond the ruler's control, whereas other offendees in almost all cases under the
ruler’'s control. This is why an assailas&(il), for instance, is different from a brigand

despite the similarity in the offences that botlomgdoers commi

2.2 Fixed punishment for brigandage

In Q. 5:33, God prescribes the fixed punishmentftgandage to be “execution,
crucifixion,”® cutting hand$ and leg& alternately, or exile from the land.” The
coordinating conjunction “or” is understood by someegetes and jurists as giving the
option to the ruler to enforce whichever punishmeatdeems proper to the situation.
However, other jurists contend that the functiof@f (aw) is categorizationtgsin),
which means that each punishment is prescribed &mecific violation. For instance, al-
Shafi‘i (d. 204/820%° stipulates that a brigand would be executed i€dmmits murder;

would have his right hand and left foot cut offnié commits robbery; and would be

2 An assailant refers to the one who makes an attemgomebody’s life, property, or honor; Qal‘dji e
al., 240. Each of the similar crimes of briganddpé&aba) and assault sfyal) has different legal
consequences.

3 As noted by Abou El Fadl, crucifixiorsglb) does not mean nailing someone to a cross; Abdtal,
74.

" Some scholars, such as the Imamis, state thatlealfjingers would be cut; Ibn al-Faras, 2:398.

> The majority of jurists believes that the Arabiord/arjul (legs) in the verse refers to feet. However,
some scholars, such as the Imamis, contend thiathieateet should be cut and the heels should beedp
Ibn al-Faras, 2:398-399.

8 Al-Shafi‘i is an independent jurist, who lived Mecca, Medina, Yemen, Baghdad and Egypt, and he is
the eponym of the Shafi‘i school. His name is Muhzad b. Idris b. al-‘Abbas b. ‘Uthman b. Shafi‘, and
his kunyais Abu ‘Abd Allah.
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executed then put onto the crsi§ he commits both murder and robbery. If a brigan
does not commit murder or robbery, but helps hiloviebrigands in their crimes, or
frightens people, or just attends the crime sceme, would be disciplined and

imprisoned’® Table 2.2 illustrates the fixed punishments fagéndage as described by

al-Shafi‘.”
Table 2.2: Fixed Penalties for Brigandage, accgrtiinal-Shafi'i
Fixed Penalties for Brigandage
Penalty Offence during Brigandage
Execution Murder

Cutting off the right hand and left foot Robbery
Execution then putting onto a cross Murder and robbery
Frightening people

Exile or
Mere presence in the crime scene

“Exile from the land” in Q. 5:34 is construed inris ways by jurists and
exegetes. | will focus on the juristic opinions tthassign legal significance to

repentanc&® Al-Tabari (d. 310/923} perceives “exile” as banishing the brigand from

" After the brigands killed, he is put onto the cross for no morenttiree days, according to al-Shafii. If
a change happened to his body before the elap$kisoperiod, he would be removed from the cross
immediately; al-Mawardial-Hawi, 2:770-73.

8 Al-Mawardi, al-Hawi, 2:751-759, 770, 773-4, 780, 787, 792.

" There is a considerable debate among jurists thercategorization of the prescribed penalties for
brigandage. Extensive citation of these opinioriseigond the scope of this research.

81t should be noted that the scholarly opinionghis point are based on the assumption that a cbafi
brigandage was captured before declaring repentancether words, these contentions discuss the
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his city to another one and imprisoning him themtiluhis repentance becomes
manifes? Al-Fayruzabadi (d. 817/141%)understands “exile” as the imprisonment of
brigands “until their righteousness and repentabeeome manifest and apparefit.”
Similarly, al-Tabarani (d. 360/970)believes that the ruler has to put brigands isquri
“until they repent or die® To the same effect, the Shafi‘is (in one opiniortie school)
contend that there is no specific time for impris@mt and that a brigand is imprisoned
until his repentance becomes manifesthir al-tawb2’ Jurists who understand “exile”
as imprisonment usually cite the opinion of ‘UmaiabKhattab (d. 23/644): “I imprison
him until I know that he repented and | do not Barhiim from a city to another city lest

he should harm thenf® Nonetheless, Ibn Hazm (d. 456/1084and the Imami8

mitigating impact of post-arrest repentance upanghnishment of exile, which is an integral comptdne
of the fixed punishment for brigandage.

81 Al-Tabari is an independent jurist, exegete, hiato and scholar ohadith, who lived in Tabaristan,
Basra, Kufa, Baghdad, Sham and Egypt. His hameuisavhmad b. Jarir b. Yazid b. Kathir b. Ghalib, and
his kunyais Abu Ja‘far. According to Wael Hallag, al-Tabaras the eponym of an extinct legal school;
Hallaq, 168, 215.

82 Al-Tabari,Jami‘ al-Bayan ‘an Ta'wil Ay al-Qur'an<http://www.altafsir.com/>.

8 Al-Fayruzabadi is a Shafi‘i linguist and exegetdo lived in Shiraz, Baghdad, Damascus, Juraselem,
Cairo, India, and Yemen. His name is Muhammad bqitab. Muhammad b. lIbrahim al-Fayruzabadi, and
hislagabis Majd al-Din. He is the author af-Qamus al-Muhit

8 Al-FayruzabadiTafsir al-Qur'an <http://www.altafsir.com/>.

8 Al-Tabarani is a scholar dfadith, who lived in Sham, Egypt, Yemen, Hejaz, Baghdédfa, Basra, and
Asbahan (Isfahan). His name is Sulayman b. Ahmalyppub b. Mutayr al-Tabarani, and Hsinyais Abu
al-Qasim. He is famous for his thrieadithworks whose title start with the wordl*“Mu‘jam.”

8 Al-Tabaranial-Tafsir al-Kabir, <http://www.altafsir.com/>.

8 Al-Mawardi, al-Hawi, 2:781-82.

8 Exegetes report thiathar on the authority of Makhul (d. 113/731); al-Qurtvibi439.

8 |bn Hazm is a Zahiri jurist and legal theorist,omMived in al-Andalus. His name is ‘Ali b. Ahmad b.
Sa‘id b. Hazm, and hisunyais Abu Muhammad.
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postulate that “exile from the land” stands for ishimg a brigand from a city to another
one and so forth “until he repents.”

These scholarly opinions that show that repentanogs the punishment of exile
to an end prove that repentance has a mitigatinaétmupon the fixed punishment for
brigandage. As can be seen from these contensenmsral jurists and exegetes stress that
the manifestation of a brigand’s repentance mahnksend of his imprisonment. This
condition demonstrates the fact that jurists wantheck the sincerity of the brigand’s
repentance. It logically follows that the brigandiehavior would be monitored and
evaluated during his stay in prison until it becenegident that the brigand is sincere in
his repentance. What attests to this logical caioiuis the opinion of lbrahim al-
Nakha'i (d. 96/715§? who argues that a brigand is imprisoned “untilbetaves well”
(hatta yuhdith khayrg®® Likewise, Ibn ‘Atiyya (d. 546/115%§ states that an imprisoned
brigand would be set free “if he repents and hisddoon is understood”idha tab wa

fuhim haluf.*

% Al-Tabarsi clearly states in hilajma‘ al-Bayanthat the Imami jurists hold this opinion; al-Tabars
Majma’ al-Bayan fi Tafsir al-Qur'an <http://www.altafsir.com/>; al-Tabarsi is an Imaexegete and
jurist, who lived in Mashhad, Tabaristan, and Bay(laan). His name is al-Fadl b. al-Hasan b. alifed
Tabarsi, and hikunyais Abu ‘Ali. He died in 548/1154.

°1 bn Hazm al-Muhalla, 12:99-100:l-TabarsiMajma* al-Bayan

2 |brahim al-Nakha'i is an independdutist, who lived in Kufa. His name is Ibrahim baXid b. Qays b.
al-Aswad, and higunyais Abu ‘Imran.

9 Al-JassasAhkam al-Qur'an4:54.

% |bn ‘Atiyya is a Maliki jurist and exegete, whavdid in al-Andalus. His name is ‘Abd al-Haqq b. Ginal
b. ‘Abd al-Rahman b. Tammam b. ‘Atiyya, and kigiyais Abu Muhammad.

% |bn ‘Atiyya, al-Muharrar al-Waijiz fi Tafsir al-Kitab al-‘Aziz<http://www.altafsir.com/>.



39

2.3 Mitigating impact of repentance

This section attempts to answer a crucial questiento whether pre-arrest
repentance cancels the fixed punishment for brigged Moreover, it analyzes the
reasons and evidence cited by jurists and exegeatgustify the mitigating impact of
pre-arrest repentance upon the fixed punishmerftrigandage. The analysis shows that
almost all jurists state that the fixed punishnfentbrigandage is cancelled by reason of
pre-arrest repentance mainly because of the appareaning of Q. 5:33-34. It also
demonstrates that some scholars draw an analogyeéetthe fixed punishment for
brigandage and that for theft, which has triggexetholarly debate over the cancellation
of the punishment of hand-cutting by reason of mégece in the case of brigandage.
Furthermore, it explains why the mitigating impaétpost-arrest repentance upon the
punishment of exile does not lie in contradictiothwhe condition stipulated by almost
all jurists that only pre-arrest repentance hasitggating impact upon the punishments
comprising the fixed penalty for brigandage.

After mentioning the fixed punishment for brigandag Q. 5:33, God states an
exception for brigands who repent before they apwred: “Except for those who repent
before you gain control over them. Know that Go&ver-Forgiving, Ever-Merciful” (Q.
5:34). Acting upon the apparent meaning of the ejeadmost all jurists and exegetes
affirm that pre-arrest repentance cancels the fipadishment for brigandage. This

convergence of opinion transcends school affillmégross the eight legal schools of the
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Hanafis, Malikis, Shafi‘is, Hanbalis, Zahiris, ZagdImamis, and Ibadi¥. Therefore, a
pre-arrest repentant brigand would not receivedrtiie four punishments that comprise
the fixed penalty for brigandage: execution, cgttihe right hand and left foot, putting
onto a cross after execution, and eXfle.

The classification of the penalty of hand-cutting the fixed penalty for
brigandage as a replication of the fixed punishnfi@ntheft rather than as peculiar to the
fixed punishment for brigandage has caused a wfitin the Shafi‘i school. Drawing
analogy between the two cases of the fixed punishifiee brigandage and that for theft
has led Shafi‘i jurists to advance opposing viewscerning the mitigating impact of
repentance upon the punishment of hand-cuttingenfixked penalty for brigandage. As
there are Shafi‘i jurists who believe that repentadoes not cancel the punishment of
hand-cutting in the fixed penalty for theft, dragirthis analogy would mean that
repentance does not cancel the punishment of hattidg in the fixed penalty for

brigandage. The available sources do not refdrisodebate in other schools of law.

% Al-JassasAhkam al-Qur'an4:59; Ibn al-Faras, 2:401, 403; al-Muzi‘i, 2:730n al-JawziZad al-Masir

fi ‘llm al-Tafsir, <http://www.altafsir.com/>; Ibn Hubayra, 2:318nlHazmal-Muhalla, 12:22;al-Thula'i,
3:108-109; al-Jaza'iri, 3:392; Atfiyyastjamayan al-Zad ila Dar al-Ma‘ad<http://www.altafsir.com/>;
Ibn al-Qayyim,I‘lam al-Muwaqgi‘in ‘an Rabb al-‘Alamined. Mashhur Al Salman, vol. 3 (Saudi Arabia:
Dar lbn al-Jawzi, 2002) 308; Ibn Hubayra is a Hdinjb&ist, who lived in Baghdad. His name is Yahya
Muhammad b. Hubayra b. Sa‘d, lkanyais Abu al-Muzaffar, and hitagabis ‘Awn al-Din. He died in
560/1164; Atfiyyash is an lbadi jurist and exegetdo lived in Algeria. His name is Amuhammad b.
Yusuf b. ‘Isa b. Salih b. ‘Abd al-Rahman b. ‘Isaléma’‘il b. Muhammad b. ‘Abd al-‘Aziz b. Bakir. He
commonly known as “Atfiyyash,” which figurativelyedotes his family’s generosity. He wrote several
works on Islamic law, such a&harh Kitab al-Nayl wa al-Shifa’He died in 1332/1913; Muhammad
Baba‘ammi, Ibrahim Bakir, Mustafa Baju, and MustStaarifi, Mu‘jam A‘lam al-Ibadiyya 2" ed., vol. 2
(Beirut: Dar al-Gharb al-Islami, 2000) 399-406.

97 Al-Mawardi, al-Hawi, 2: 822;Ibn al-Jawzi,Zad al-Masir Atfiyyash, Hamayan al-Zagdlbn al-Jawzi is a
Hanbali jurist, exegete and scholamefdith, who lived in Baghdad. His name is ‘Abd al-Rahnbali b.
Muhammad b. ‘Ali, hiskunyais Abu al-Faraj, and hiegabis Jamal al-Din. He died in 597/1200.
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In his Tafsir al-Qur'an al-‘Azim Ibn Kathir (d. 774/1373§ says that there are
two scholarly opinions on the cancellation of haodting in the fixed punishment for
brigandage by reason of pre-arrest repentance @ggests that the hand of repentant
brigands should not be cut dffHe bases his opinion on the apparent meaningeof th
verse and on the practice sghaba(the Prophet's Companions). He cites three hishbri
incidents during the time afahabain which repentant brigands were granted full lega
pardon by the authoriti¢d® Similarly, Nizam al-Din al-Naysaburi (d. 728/13%%)
adopts the same opinion, but bases his opiniorogic.|He says that hand-cutting is an
integral component of the fixed punishment for andage; thus, if the whole fixed
punishment is not enforced, neither of its comptmamuld be enforcetf?

The presentation of this intra-Shafiis debate WMawardi (d. 450/1058§°
revolves around the question whether the punishméntand-cutting is peculiar to
brigandageé?® He mentions two scholarly opinions within the $hathool on this issue.

First, hand-cutting is not peculiar to brigandageduse it is the same punishment for

% |bn Kathir is a Shafi‘i exegete and scholarhafdith, who lived in Damascus. His name is Isma'il b.
‘Umar b. Kathir, hikunyais Abu al-Fida’, and hitagabis ‘Imad al-Din.

9 Fakhr al-Din al-Razi supports this opinion; FakhbDin al-Razi,al-Tafsir al-Kabir,
<http://www.altafsir.com/>. Ibn Hubayra also mentahis intra-Shafi‘is debate, 2:313.

100 These incidents will be mentioned in full undet.2.

101 Nizam al-Din al-Naysaburi is a Shafi‘i exegete dinduist, who lived in Nishapur and Qom. His name
is al-Hasan b. Muhammad b. Husayn al-Naysaburihégldgabis Nizam al-Din.

192 Al-Naysaburi,Ghara’ib al-Qur'an wa Ragha’ib al-Furgan<http://www.altafsir.com/>.
103 Al-Mawardi is a Shafi'i jurist, who lived in Basrand Baghdad. His name is ‘Ali b. Muhammad b.
Habib al-Mawardi, and hikunyais Abu al-Hasan. He is famous for lsHawi al-Kabir, a multi-volume

book on Shafi‘i law.

104 Al-Mawardi, al-Hawi, 2:822-23.
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theft, which entails the enforcement of repentdaess in the fixed punishment for theft
that—in one trend in the school—does not recogthizemitigating impact of repentance.
Second, hand-cutting is peculiar to brigandage lmed is legislated as a punishment for
stealing property openly, whereas the hand isrcatnon-brigandage situation because of
stealing property covertly. This contention ent#lils enforcement of repentance laws in
the fixed punishment for brigandage that recognikesmitigating impact of repentance.
Abu Ishaq al-Marwazi (d. 340/954§ espouses the first opinion, whereas Abu ‘Ali bi Ab

Hurayra (d. 345/956%° adopts the second.

Table 2.3: Mitigating Impact of Pre-arrest Repentanpon the Penalty of Alternate Cutting of Hanad a
Feet in the Fixed Punishment for Brigandage

Fixed Penalty for Brigandage | Cancelled by Pre-arrest Repentange Consensus
Cutting off the Hand Yes No
Cutting off the Foot Yes Yes

Under section 2.2 above, | have discussed the mgariexile and demonstrated
that post-arrest repentance terminates the punighmé exile. This post-arrest
cancellation of punishment might seem inconsisteitth the jurists’ virtual unanimity
that post-arrest repentance does not have a nmitggampact upon the fixed punishment

for brigandage®’ Nevertheless, there is no inconsistency becauss ofothe jurists

195 Abu Ishaq al-Marwazi is a Shafi'i jurist, who lidein Baghdad and Egypt. His name is Ibrahim b.
Ahmad, and hikunyais Abu Ishaq; al-Mawardal-Hawi, 1:308.

198 Abu ‘Al b. Abi Hurayra is a Shafii jurist, whaved in Baghdad. His name is al-Hasan b. al-Husayn,
and hiskunyais Abu ‘Ali; al-Mawardi, al-Hawi, 1:120.
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perceive the punishment of exile as a form of riged disciplinary punishmentgzir)
rather than a fixed penalthddd.’® This is why most scholars do not fix a period of
time for imprisonment and make righteousness aedntlnifestation of repentance a
marker for the elapse of imprisonment. Jurists \parceive exile as a fixed punishment
assign a period of time for imprisonment that cdrbv® terminated by repentance. For
instance, Abu ‘Abd Allah al-Zubayri (d. 317/92%)maintains that imprisonment should
last for six months, whereas Abu al-‘Abbas Ibn $j@. 306/918)*° estimates this
period to be one yedl' The Zaydi jurist al-Nasir al-Utrush al-Hasan b.li‘Ad.
304/917}*? maintains that the ruler has the choice to eithemish or imprison the

brigand for one year?

1971t should be noted that there is a minor trenchinithe Shafi‘is and Imamis that cancels the fixed
penalty for brigandage by reason of post-arrestmtgmce. The Imami jurist Ahmad al-Jaza'iri stetes
possibility that the ruler in this case would halve option to either punish or pardon the reperttagand.
He draws an analogy between this situation andntipact of repentance upon hand-cutting in the cése
theft when the convict repents after the crimestalglished before the judge. In this case, the hds the
choice to either punish or pardon the repentasefthil-Jaza’iri, 3:384-385, 392; Muhammad b. ali@gs
253.

108 Al-Mawardi, al-Hawi, 2:780-782.

199 Abu ‘Abd Allah al-Zubayri is a Shafi‘i jurist, whtived in Basra. His name is al-Zubayr b. Ahmad b.
Sulayman.

19 Abu al-‘Abbas Ibn Surayj is a Shafi‘i jurist, wHived in Baghdad. His name is Ahmad b. ‘Umar b.
Surayj; al-Mawardial-Hawi, 1:120-121.

111 Al-Mawardi, al-Hawi, 2:782.

12 Al-Nasir al-Utrush al-Hasan b. ‘Ali is a Zaydi jst, “Zaydiyya,” Encyclopaedia of IslamCD-ROM
(Leiden: Brill).

13 Al-Najri, 1:243.
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Table 2.4: Mitigating Impact of Repentance uponkhed Penaltiefor Brigandage

Pre-arrest Repentance

Post-arrest Repentance

. Cancelled by . Cancelled
Brigandage Brigandage by
Pre-arrest | Consensus Consensus
Penalty Penalty Post-arrest
Repentance
Repentance
Execution Yes Yes Execution No Yes
the right
Cuttin hand Yes No Cutting the right No Yes
9 " andleft hand and left foot
Yes Yes
foot
Crucifixion Yes Yes Crucifixion No Yes
Exile Yes Yes Exile Yes No

Figure 2.1: Mitigating Impact of Pre-arrest Repastaupon the Fixed Penalties for Brigandage

Execution
Cancelled

Cutting the Right Cutting the Left

Hand Cancelled Foot Cancelled

Crucifixion

Cancelled

Exile Cancelled

O Ibadis

| Imamis
O Zaydis
| Zahiris
O Hanbalis
O Shafi'is
| Malikis

O Hanafis
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Table 2.5: Mitigating Impact of Pre-arrest Repen&unpon the Fixed Penalties for Brigandage
Execution Cutting off Crucifixion Exile
Cancelled the Right Hand and Left Foot Cancelled | Cancelled
Cancelled Cancelled

Hanafis Yes Yes Yes Yes Yes
Malikis Yes Yes Yes Yes Yes
Shafi‘is Yes Yes No Yes Yes Yes
Hanbalis Yes Yes Yes Yes Yes
Zahiris Yes Yes Yes Yes Yes
Zaydis Yes Yes Yes Yes Yes
Imamis Yes Yes Yes Yes Yes
Ibadis Yes Yes Yes Yes Yes

2.3.1 Evidence

It is worth noting that the reasons and evideina furists and exegetes cite to
justify the cancellation of the fixed punishmentr fbrigandage due to pre-arrest
repentance are almost identical across the eigfdl Ischools. These reasons focus
primarily on the syntactic structure of exceptionQ. 5:34 and the potential sincerity of
pre-arrest repentance by brigands. The lexicalcspeQ. 5:34—though cited by some
scholars—does not enjoy the same prominence tleafottmer two reasons have. The

analysis shows that the lexical aspect of Q. 5éptasented in God’s statement “Before
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you gain control over them” is the underlying factioat has led jurists and exegetes to
achieve unanimity on the mitigating impact of presat repentance upon the fixed
punishment for brigandadé?

In Q. 5:33-34, God says: “That is a disgrace fanthin this world, and in the
Hereafter they will have a tremendous torment—eké@pthose who repent before you
gain control over them.” Almost all jurists and getes deduce from Q. 5:34 that a
brigand would not face the fixed punishment fogaridage if he repents before arrés.
By contrast, he would be punished if he repentsraftrrest. Jurists, exegetes and
grammarians perceive this contrastive implicati@cduse Q. 5:34 is based on the
syntactic structure of exceptioistfthna’). The function of this structure in the Arabic
language is to single out an item from a largeitgmgiving it a ruling that is opposite to
that of the larger entity. Therefore, if the largamtity (mustathna minhuis in the
affirmative, the singled out itermustathnywould be in the negative, and vice vel¥a.
The contrastive function of exception is effectadtle use of the particla (except)
and similar particles, such asva (apart from).

Q. 5:33-34 partly reads: “That is a disgrace fanthin this world, and in the

Hereafter they will have a tremendous torment—eké@pthose who repent before you

14| have assigned more space for the discussidmedgignificance of the structure of exception ir6(4
as this theme is recurrent in the three cases ztlpy this thesis—namely the fixed punishments for
brigandage, theft, and the accusation of fornicatio

115 Almost all scholars use the Qur'anic phraseologgfére control is gained over himi{n gabl al-
qudra ‘alayh. For the sake of brevity, | use the phrase “eforest” to convey this meaning.

118 Abu Hanifa, unlike al-Shafi‘i, does not rule thatception from an entity in the negative would mnd
the singled out item in the affirmative; Abu al-Tiz& al-AsbahaniBayan al-Mukhtasared. ‘Ali Jum‘a,
vol. 2 (Cairo: Dar al-Salam, 2004) 560. Abu al-Taaal-Asbahani is a Shafi'i jurist, who lived in Bahan
(Iran), Damascus, and Egypt. His name is MahmudAbd al-Rahman b. Ahmad b. Muhammad al-
Asbahani, and hikunyais Abu al-Thana'. He died in 749/1348.
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gain control over them.” The exceptive clause “@tder those who repent” is preceded
by two sentences coordinated by “and/a). In the first sentence “That is a disgrace for
them in this world,” this disgrace refers to theefi penalty for brigandage in this world.

In the second sentence “In the Hereafter they halve a tremendous torment,” this
torment refers to the punishment for brigandagth@nHereafter. If the exceptive clause
refers to the immediate preceding sentence, it dvdallow that pre-arrest repentant

brigands would not face the punishment for briggieda the Hereafter, but would face

the fixed punishment for brigandage in this woHidwever, if the exceptive clause refers
to both sentences, it would follow that pre-armegtentant brigands would face neither
the punishment in the Hereafter nor the fixed pgnalthis world.

Scholars of Arabic syntax and legal theougyl al-figh) debate the anaphoric
reference of an exceptive clause when precededdegaence of coordinated sentences.
They express three main opinions: first, the exeeptlause would refer to all of the
preceding coordinated sentences; second, it woefier to the immediate preceding
sentence only; and third, the reference would liebéished on a case-by-case basls.
According to the third opinion, if there is a coxiteal indication @arina) that shows that
the last sentence is not related to the other gdhnegesentences, the exceptive clause

would refer anaphorically to the last sentence ohlgwever, if there is a contextual

7 The first opinion is mainly represented by the flsa whereas the second opinion is mainly
represented by the Hanafis. Abu al-Thana’ al-Ashahad al-Qurtubi espouse the third; Abu al-Thaada’
Asbahani, 2:554-555, 564-565; al-Qurtubi, 15:13&7arkashi,al-Bahr al-Muhit 8 vols. (Dar al-Kutbi,
1994), <http://www.islamweb.net/newlibrary/>; altkKashi is a Shafi'i jurist and legal theorist, wined

in Egypt, Aleppo and Damascus. His name is Muhammabhadir b. ‘Abd Allah al-Zarkashi, higinya

is Abu ‘Abd Allah, and hisagabis Badr al-Din. He died in 794/1391.
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indication that shows that the last sentence &edlto the other preceding sentences, the
exceptive clause would refer to all of the sentence

Al-Jassas supports the Hanafi position that thegtkee clause would refer only
to the immediate preceding sentence in a sequericeoordinated sentences.
Nevertheless, he mentions that a lexical indica(delala fi al-laf makes him rule
otherwise in this particular ver$¥ This indication is God's statement “before youngai
control over them.” The mitigating impact of rep@mte upon the punishment in the
Hereafter is not subject to the condition that regece takes place before arrest.
Therefore, this conditional repentance, al-Jassgses, is meant to cancel the fixed
punishment of brigandage in this world. Were it fatthis lexical indication, al-Jassas
asserts, the exceptive clause would refer onlyhéopreceding sentence and thus would
not rid pre-arrest repentant brigands from fachegftxed punishment for brigandatfé.

Although Ibn ‘Ashur (d. 1393/1972) identifies the same lexical indication, he
puts more emphasis on the syntactic structure okmiion as contrasted with other
syntactic structures. lbn ‘Ashur argues that ithis exceptive particle that signifies the
cancellation of the fixed punishment for brigandagease the offender repents before

arrest'?* Were it not for the structure of exception, heeatss the verse would not signify

118 Al-Jassasal-Fusul fi Usul al-Figh 2" ed., ed. ‘Ujayl al-Nashami, vol. 1 (Kuwait: Wazaed-Awgqaf,
1994) 270-71.

119 This strong emphasis that al-Jassas puts on timlaspect of Q. 5:34 is lacking in his expositimn
the same verse in hishkam al-Quranin the latter book, he lays particular emphasishe significance of
the syntactic structure of exception in Q. 5:34 andsiders it the reason why the fixed punishment f
brigandage is cancelled by reason of pre-arresintapce; al-Jassaas:Fusul 1:270-71.

120 1pn ‘Ashur is a Maliki jurist and exegete, whodiv in Tunisia. His name is Muhammad al-Tahir b.
‘Ashur.
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the cancellation of the fixed penalty. He belietest if Q. 5:34 hypothetically read “if
they repent” instead of “except for those who regehe verse would only signify the
cancellation of the punishment for brigandage mttereaftet?* The author implies that
other syntactic structures, including the structufra conditional sentence, does not have
the function of the structure of exception, whiskekcluding an item from a larger entity.
God's statement “Except for those who repent” in5@4 excludes repentant brigands
from the larger entity of brigands who deserve fiked punishment for brigandage.
However, the hypothetical “if they repent” does moiclude repentant brigands from
those deserving the fixed punishment for brigangégmerely states that God would
forgive repentant brigands, which does not necd#gsarean that repentant brigands
would not be punished in this world.

In contrast to Ibn ‘Ashur’s contention, it seemattfsod’s statement “before you
gain control over them” has led exegetes and pitstunanimously agree that pre-arrest
repentance has a mitigating impact upon the fixedighment for brigandage. If the
structure of exception is the underlying factor indnthis unanimity, it would have led
jurists to achieve the same unanimity in the cdste mitigating impact of repentance
upon the fixed punishment fgadhfwhere Q. 24:5 is phrased as a structure of exaeptio
Notwithstanding the virtually identical syntactittucture between Q. 5:34 and Q. 24:5,
scholars have not declared that flogging in thes cgfxjadhfis cancelled by reason of

repentancé® The main difference between the two verses is Ssthtement “before

121 |pn ‘Ashur,al-Tahrir wa al-Tanwit <http://www.altafsir.com/>.

1221hn ‘Ashur,al-Tabhrir.
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you gain control over them.” Owing to the lack atk a statement in Q. 24:5, jurists and
exegetes do not assign legal significance to theceqat of repentance in terms of its
mitigating impact on the punishment of flogginghe fixed penalty fogadht

This is why | argue that the scholarly consensuasr dlie legal significance of
repentance in the case of the fixed punishmenbrfigandage would not exist if Q. 5:34
hypothetically read, “Except for those who repdfiow that God is Ever-Forgiving,
Ever-Merciful” instead of “Except for those who espt before you gain control over
them. Know that God is Ever-Forgiving, Ever-MertifuGod’s statement “before you
gain control over them” has prompted jurists to rapte the legal significance of
repentance in the case of the fixed punishmenbrigandage and to perceive repentance
as a matter between a person and the state ratreias a matter between a person and
his Lord. Moreover, | argue that there would belotarly consensus over the mitigating
impact of pre-arrest repentance in the case dfited punishment for brigandage even if
Q. 5:34 assumes the structure of a conditionakesertand hypothetically read, “If they
repent before you gain control over them, know t@atd is Ever-Forgiving, Ever-
Merciful.”

God Almighty forgives sins when the offender regetd Him, regardless of
whether he repents before the authorities arrestdnd regardless of whether this sin
deserves a fixed punishment in this world. The iocbpe this forgiveness is typically
perceived in terms of being relieved from punishtmanthe Hereafter, unless there is

evidence that signifies relieving from punishmemtthis world. The condition “before

123 5ee section 4.3.
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you gain control over them” signifies that this ddional repentance cancels the worldly
punishment, regardless of whether Q. 5:34 is plrasean exceptive clause or as a
conditional sentence. It is true that the structifrexception is stronger than the structure
of a conditional sentence in terms of exclusion aodtrastive implication, yet the
function of exclusion in the structure of exceptimnnot the underlying factor that
prompts exegetes to recognize the mitigating impéqtre-arrest repentance upon the
fixed punishment for brigandage. It is the lexiaapect of the verse of brigandage that
leads jurists to reach such conclusions.

The second major reason for the eight schools’ atipgd the view that pre-arrest
repentance cancels the fixed punishment for briggeds the potential sincerity of pre-
arrest repentance by brigands. Jurists use cortesstexplained by al-Qurtubi (d.
671/1272)—to highlight the importance of this rea5d If a brigand declares his
repentance after his capture, it might be suspehbstche declared his repentance in order
to avoid the punishment® Al-Qurtubi likens the brigands’ post-arrest regame to the
invalid repentance by previous communities who a@w®ed repentance after “they

experienced God's punishmetf’and to the invalid repentance that one declardetw

124 Al-Quirtubi, 7:447.

125 |bn Hajar al-Haytami and Ahmad al-Jaza'iri alsovéighe same opinion; Ibn Hajar al-Haytamijhfat
al-Minhaj bi-Sharh al-Minhajvol. 4 (Beirut: Dar al-Kutub al-‘limiyya, 2001)5B; al-Jaza'iri, 3:392. Ibn
Hajar is a Shafi‘i jurist, who lived in Egypt andedca. His name is Ahmad b. Muhammad b. Muhammad
b. ‘Ali b. Hajar al-Haytami, and hikunyais Abu al-‘Abbas. He died in 973/1565.

126 Describing the situation of previous communitieowdid not believe in God and mocked their
prophets, God says: “When they saw Our punishntbety said: ‘We believe in God alone, and we
disbelieve in whatever we used to be associatitig Mim.’ Yet, their belief did not benefit them anthey
saw Our punishment” (Q. 40:84-5).
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his soul is about to leave his bodyia{ al-gharghard.*?” Conversely, he likens the
brigands’ pre-arrest repentance to the valid regrer@ by the people of Prophet Jonah

(Yunus) who repented before seeing the sign of &pdhishment?®

2.4 Liability of repentant convicts

This section answers a crucial question as to vengtre-arrest repentant convicts
of brigandage would be liable for the blood thegdland the property they stole during
brigandage. Moreover, it analyzes the reasons wid@rece cited by jurists and exegetes
that justify the liability of repentant brigands.dlso provides the counterarguments by
other scholars who believe that pre-arrest repeptémtally absolves a brigand from any
liability whatsoever. Notwithstanding their virtuahanimity on the mitigating impact of
pre-arrest repentance upon the fixed punishmenbifiyandage, scholars are divided
concerning the liability of pre-arrest repentanigbnds. The analysis shows that the
majority of jurists maintains that pre-arrest rejpen brigands would not face the fixed
punishment for brigandage, but they would be lidblethe blood they shed and the

money they stole in case the victim or his famiyrénds justice.

127 According to al-Muzii, in this state the pharagtiring the time of Prophet Moses declared his bilie
God. This is why “his belief did not benefit hingl-Muzi‘i, 1:580.

128 \When Jonah found no response from his people, &imes them that they would receive God's
punishment in three days, and he left the town. Whis people did not find him the next day, they
repented before seeing the sign of God’s punishmi&otording to al-Qurtubi, God’s statement “We
relieved them of the punishment of disgrace” in1Q.98 refers to the punishment that Jonah warngd hi
people about. Q. 10:98 reads, “If only a single nomad believed and benefited from its belief! Only
Jonah'’s people did so, and when they believed, &eved them of the punishment of disgrace in thee |
of this world”; al-Qurtubi, 11:55-56. The transtati of Q. 10:98 is the rendition of Abdel Haleem; M.
Abdel HaleemThe Quran (New York: Oxford University Press, 2005) 135.
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Table 2.6: Liability of Pre-arrest Repentant Bridarior Murder and Robbery
Penalty
Crime During Fixed Penalty Cancelled by Liabilit
Brigandage for this Crime Pre-arrest y
Repentance
Facing the laws of retaliation
Murder Execution Yes upon request from the victim’s famﬂy, which
means three possibilities:
Execution, Blood Money, or Pardon
Cutting off the right Returning the stolen property
Robbery hand and left foot Yes to the rightful owner
-Facing the laws of retaliation
Murder and Execution then Ves upon request from the victim’s family
Robbery putting onto cross -Returning the stolen property to the rightfu
owner

Jurists and exegetes express two main opinionsecoing the liability of pre-
arrest repentant brigands for the blood they shetl tae property they stole during
brigandage. The proponents of the first opinioniadorch liability and thus the family of
the murdered persomwéli al-damm) would be given the right to exercise one of theehr
options in the laws of retaliatiogi6éag—namely executing or pardoning the murderer or
obtaining blood moneyd({ya) from him. If the family requests that the murdeber
executed, he would be executed. If they requestdoiooney, he would have to pay it to
them. If they declare that they pardon the brigemdree, he would have no liability for
129

his crime of murder that he committed during bridgge.“” As for the stolen property,

129 The phrase “during brigandage” is reiterated bseani its significance in this discourse. If a perbad
committed murder or robbery before committing bnigage, and then he repented of brigandage before
capture, his pre-arrest repentance would cancdixed punishment for brigandage, but would notcsn

the crimes that took place before brigandage. ™dffect, Rabi‘a (d. 136/754) formulates his opimion

the mitigating impact of repentance upon the figadishment for brigandage; al-Tabaami‘ al-Bayan
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the victim of robbery would have the right to regiahis stolen item. Upon his request,
the brigands would have to return the stolen itemit and they would have to return its
equivalent if the item no longer remains in thesgpession.

The advocates of the second opinion deny the ilialof pre-arrest repentant
brigands for the blood they shed and the propenigy tstole during brigandage.
Therefore, repentant brigands in this case woutdaue the laws of retaliation and they
would not be obliged by law to return the stoleoparty to its rightful owner. As far as
the eight schools are concerned, the second opisiprimarily espoused by the Ibadis,
whereas the first opinion is mainly adopted by th&nafis, Shafi‘is, Hanbalis, and
Imamis. Within the literature of the Malikis andyis, the two opinions are advocated. |
could not identify the opinion of the Zahiris besaulbn Hazm does not specifically
discuss this issu€? The opinions of the seven schools are illustrate@able 2.7 and

Figure 2.2 below.

139 hn Hazm just observes that pre-arrest repenteaceels the fixed punishment for brigandage. Himma
argument is that repentance does not cancel amd fpunishment with the exception of the fixed
punishment for brigandage; Ibn HazatbMuhalla, 12:22, 97-100, 272-299.
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Table 2.7: Liability of Pre-arrest Repentant Bridarior Murder and Robbery

Repentant Brigands have Liability for Murder ancbBery
Hanafis Yes
Malikis o Yes ~ No
(in one opinion) (in one opinion)
Shafi‘is Yes
Hanbalis Yes
Zahiris ?
. Yes No
Zaydis . - . -
(in one opinion) (in one opinion)
Imamis Yes
Ibadis No

Figure 2.2: Liability of Pre-arrest Repentant Brida for Murder and Robbery

29%

o Brigands are Not Liable for Murder and
Robbery

| Brigands are Liable for Murder and
Robbery
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At the individual level, scholars who support tlrstfopinion (Group A) as well
as those who adopt the second opinion (Group B)naeationed in Table 2.8 and

arranged in chronological order.

Table 2.8: Liability of Pre-arrest Repentant Bridarior Murder and Robbery

Group A Group B
(Repentant Brigands are Liable) (Repentant Brigands are Not Liable)
Scholar Death Date Scholar Death
Date
Zayd b. ‘Al 122/740 Al-Suddi 127/744
Abu Hanifa 150/767 Al-Awza'i 157/773
Al-Shafi‘i 204/820 Al-Layth b. Sa‘d 175/791
Ahmad b. Hanbal 241/855 ‘Amrus 283/896
Abu Thawr 246/860 Al-Hadi Yahya b. al-Husayn 298/91
Al-Nasir al-Utrush al-Hasan b. ‘Ali 304/917 Al-Samal-Halabi 756/1355
Al-Jassas 370/980 Muhammad b. al-Qasim 1067/1656
Ilkiya al-Harrasi 405/1014 Al-Shawkani 1250/1834
Al-Mu'ayyad al-Kabir Ahmad b. al-Husayn 412/1021 d&ig al-Qannuji 1307/1890Q
Al-Tusi 460/1067
Al-Zamakhshari 538/1143
Ibn ‘Atiyya 546/1151
Sa‘id al-Rawandi 573/1177
Fakhr al-Din al-Razi 606/1209
Al-Qurtubi 671/1272
Nizam al-Din al-Naysaburi 728/1327
Muhammad al-Muzi‘i 825/1422
Migdad al-Suyuri 826/1422
‘Abd al-Rahman al-Tha'‘alibi 875/1470
Ibn ‘Adil 880/1475
Al-Biga'i 885/1480
Al-Suyuti 911/1505
Al-‘Ulaymi 928/1521
Al-Khatib al-Shirbini 977/1569
Abu al-Su‘ud 982/1574
Isma'il Haqqi 1127/1715
Ahmad al-Jaza'iri 1150/1737
Al-Alusi 1270/1854
Ibn ‘Ashur 1393/1972
Al-Amin al-Shinqiti 1393/1973

The scholarly opinions over the liability of preest repentant brigands for

murder and robbery that they committed during britzge are mentioned here again on
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the levels of both schools and individual jurisisorder to demonstrate the sources that
cite these scholars. The first opinion that recoggithe liability of repentant brigands is
espoused by Abu Hanifd} al-Shafii’** Ahmad b. Hanba® al-Jassa$® al-

Zamakhshart®® Abu al-Su‘ud**® Isma‘il Haqqi®*’ al-Alusi*®® ‘Abd al-Rahman al-

131 |bn ‘Atiyya, al-Muharrar; Abu Hayyanal-Bahr al-Muhit, <http://www.altafsir.com/>; al-Mawardal-
Hawi, 2:817; Ibn Hubayra, 2: 313; al-Najri, 1:243; Ablayyan is a jurist and exegete, who lived in al-
Andalus and Egypt. In al-Andalus, he was affiliatedhe Malikis and Zahirs, but he followd the Staf
school when he came to Egypt. His hame is Muhammaadisuf b. ‘Ali b. Yusuf b. Hayyan, and hisinya

is Abu Hayyan. He died in 745/1344.

132 Al-Mawardi, al-Hawi, 2:817; al-BaghawiMa‘alim al-Tanzil <http://www.altafsir.com/>; Abu Hayyan,
al-Bahr, al-Tabari,Jami‘ al-Bayan Ibn ‘Atiyya, al-Muharrar; al-Mahalli and al-SuyutiTafsir al-Jalalayn
<http://www.altafsir.com/>; lbn al-Jawziad al-Masir Ibn al-‘Arabi, 2:101; Abu Ishaq al-Tha'labal-
Kashf wa al-Bayan<http://www.altafsir.com/>; Ibn Hubayra, 2: 318:Tusi,al-Tibyan al-Jami* li-‘Ulum
al-Qur’an, <http://www.altafsir.com/>; AtfiyyashiHHamayan al-Zagal-Najri, 1:244; al-Jaza'iri, 3:392; al-
Baghawi is a Shafi‘i jurist and scholar leddith, who lived in Khorasan. His name is al-Husayn lasiid

b. Muhammad al-Baghawi, and lisnyais Abu Muhammad. He died in 516/1122. Al-MahallaisShafii
jurist and exegete, who lived in Egypt. His namélishammad b. Ahmad b. Muhammad b. Ibrahim al-
Mabhalli, hiskunyais Abu ‘Abd Allah, and hidagabis Jalal al-Din. He died in 864/1459. Al-Tha'lakia
Shafi'i exegete and linguist, who lived in Nishaptitis name is Ahmad b. Muhammad b. lbrahim al-
Tha'labi and hiskunyais Abu Ishaq. He died in 427/1035. Al-Tusi is anahlm jurist, legal theorist and
scholar ofhadith, who lived in Khorasan and Baghdad. His name is Muhad b. al-Hasan b. ‘Ali al-Tusi,
and hiskunyais Abu Ja‘far. He is referred to as the head oflthamis 6haykh al-Imamiyya He died in
460/1067; al-Hasan b. al-Mutahh&hulasat al-Agwal fi Ma'‘rifat al-Rijal ed. Jawad al-QayyuniQom:
Mu’assasat Nashr al-Fagaha, 1996) 249-250.

133 Ahmad b. Hanbal is an independent jurist and schol hadith, who lived in Baghdad, and he is the
eponym of the Hanbali schodle died in 241/855; al-Muzi‘i, 2:750-751; Ibn Hubbay?2: 313.

134 pl-JassasAhkam al-Qur'an4:60.

135 Al-zamakhshari is a linguist and exegete affiliateith the Mu‘tazili theological school and the Hsin
legal school. He lived in Khuwarizm, Bukhara andokdsan. His name is Mahmud b. ‘Umar al-
Zamakhshari, higkunyais Abu al-Qasim, and hiagabis Jar Allah. He died in 538/1143; al-Zamakhshari,
al-Kashshaf ‘an Haga'iq Ghawamid al-Tanzil wa ‘Uyural-Agawil fi Wujuh al-Ta'wil
<http://www.altafsir.com/>.

136 Abu al-Su‘ud is a Hanafi exegete and linguist, ilied in Constantinople. His name is Muhammad b.
Mustafa al-‘Imadi, and hikunyais Abu al-Su‘ud. He died in 982/1574; Abu al-Su‘libhad al-‘Agl al-
Salim ila Mazaya al-Kitab al-Karipxhttp://www.altafsir.com/>.

137 1smail Haqgi is a Hanafi exegete, who lived italsbul, Bursa, and Constantinople. His name is ‘fsma
Haqgi b. Mustafa, and hisunyais Abu al-Fida’. He died in 1127/1715; Isma'il Hag&uh al-Bayan fi
Tafsir al-Qur'an <http://www.altafsir.com/>.
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Tha‘alibi,**® Ibn ‘Atiyya,**° al-Qurtubi*** Ibn ‘Ashur!*? al-Amin al-Shingiti*** Abu

Thawr** Ilkiya al-Harrasi**® Fakhr al-Din al-Razt?® Nizam al-Din al-Naysabuff;’

Muhammad al-Muzi‘t*® al-Biga'i,** al-Suyutit*° al-Khatib al-Shirbini*>* Ibn ‘Adil, **?

138 Al-Alusi is a Hanafi jurist and exegete, who livedBaghdad. His name is Mahmud b. ‘Abd Allah al-
Husayni al-Alusi, hiskunyais Abu al-Thana’, and hidagab is Shihab al-Din. My reading of his
commentary on the Quran suggests that he folldvesHanafi school. Al-Alusi died in 1270/1854; al-
Alusi, Ruh al-Ma‘ani fi Tafsir al-Qur’'an al-‘Azim wa al-®&al-Mathani, <http://www.altafsir.com/>.

139 Al-Tha‘alibi is a Maliki juirist, exegete and sdao of hadith, who lived in Algeria, Tunisia and Egypt.
His name is ‘Abd al-Rahman b. Muhammad b. Makhludfta‘alibi, and hiskunyais Abu Zayd. He died
in 875/1470; ‘Abd al-Rahman al-Tha‘alibi, al-Jawahir al-Hisan fi Tafsir al-Quran
<http://www.altafsir.con#.

140 pn ‘Atiyya, al-Muharrar.

141 Al-Quirtubi, 7:446.

42 |bn ‘Ashur,al-Tahrir.

143 Al-Amin al-Shingiti is a Maliki jurist and exegetevho lived in Mauritania and Medina. His name is
Muhammad al-Amin b. Muhammad al-Mukhtar b. ‘Abd@adir b. Muhammad b. Ahmad Nuh. He died in

1393/1973; al-Amin al-ShingitAdwa’ al-Bayan fi Idah al-Qur’an bi-al-Qur'an
<http://www.altafsir.con#.

144 Abu Thawr is a Shafi‘i jurist, who lived in BaghtlaHis name is Ibrahim b. Khalid b. Abi al-Yaman.
He died in 246/860; al-Muzi‘i, 2:750-751; al-Qurtu@:443. According to Hallag, Abu Thawr was the
eponym of an extinct legal school; Hallaqg, 168,.211

145 Al-Harrasi, 2:70.

146 Fakhr al-Din al-Razi is a Shafi‘i jurist, exegetegal theorist and theologian, who lived in Reyl an
Khorasan. His name is Muhammad b. ‘Umar b. al-Hdsaal-Husayn b. ‘Ali al-Razi, and hiagab is
Fakhr al-Din. He died in 606/1209; al-Raali;Tafsir al-Kabir.

147 Al-Naysaburi,Ghara’ib al-Qur'an

148 Al-Muzi'i, 2:750-751.

149 Al-Biga'i is a Shafi'i exegete, who lived in Dan@as and Cairo. His name is Ibrahim b. ‘Umar b.

Hasan b. ‘Ali al-Biga'i, and hisagabis Burhan al-Din. He died in 885/1480; al-Bigd\iazm al-Durar fi
Tanasub al-Ayat wa al-Suwasrhttp://www.altafsir.con#.

150 Al-Suyuti, al-IKlil , 2:632.

151 Al-Khatib al-Shirbini is a Shafii jurist and exete, who lived in Egypt. His name is Muhammad b.
Ahmad al-Shirbini, and hitagabis Shams al-Din. He is known as “al-Khatib al-Shiili He died in
977/1569; al-Khatib al-Shirbingl-Siraj al-Munir fi al-i‘ana ‘ala Ma'rifat ba‘d Maani Kalam Rabbina al-
Hakim al-Khabir ed. Ibrahim Shams al-Din, vol. 1 (Beirut: Dakaltub al-‘lIlmiyya, 2004) 432.
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al-‘Ulaymi;*** the Hanafis>* the Malikis™>® (in one opinion in the school), the Shaffs,
the Hanbalis?’ Zayd b. ‘Ali,**® al-Nasir al-Utrush al-Hasan b. ‘Al al-Mu’ayyad al-
Kabir Ahmad b. al-HusayH® al-Tusi'®* Sa‘id al-Rawandt®* Migdad al-Suyurt®®

Ahmad al-Jaza'irt® and the Imamig®®

152 1bn ‘Adil is a Hanbali exegete and linguist, wheeld in Damascus and al-Nu‘maniyya (a city in lraq)
His name is ‘Umar b. ‘Ali b. ‘Adil, hikunyais Abu Hafs, and hisagabis Siraj al-Din. He died in ca.
880/1475; 1bn ‘Adil,al-Lubab fi ‘Ulum al-Kitab <http://www.altafsir.corn.

153 Al-‘Ulaymi is a Hanbali exegete, jurist and hiseor, who lived in Jerusalem and Cairo. His name is
‘Abd al-Rahman b. Muhammad b. ‘Abd al-Rahman b. )fwd-'Ulaymi. He died in 928/1521; al-‘Ulaymi,
Fath al-Rahman fi Tafsir al-Qur'ared. Nur al-Din Talib, %' ed., vol. 2 (Syria: Dar al-Nawadir, 2011) 291.
154 |bn ‘Atiyya, al-Muharrar; Abu Hayyanal-Bahr; al-Dah al-Shinqiti, 74-75.

155 The opinion of Malik is different; al-Dah al-Shiiti 74-75.

156 Al-Dah al-Shingiti attributes this opinion to t&afi‘is; al-Dah al-Shinqiti, 74-75.

157 Both Ibn al-Jawzi and al-Dah al-Shingiti attributeés opinion to the Hanbalis; Ibn al-JawZiad al-
Masir; al-Dah al-Shinqiti, 74-75.

158 7ayd b. ‘Ali is an independent jurist, who lived Medina, and he is the eponym of the Zaydi school.
His name is Zayd b. ‘Ali b. al-Husayn b. ‘Ali b. Abalib. He died in 122/740; al-Najri, 1:244; Muharad

b. al-Qasim, 252-253.

159 AI-Najri, 1:244; Muhammad b. al-Qasim, 252-253.

160 Al-Mu'ayyad al-Kabir Ahmad b. al-Husayn is a Zayjdrist. He died in 412/1021; al-Najri, 1:244;
Muhammad b. al-Qasim, 252-253.

161 Al-Tusi, al-Tibyan

162 Both al-Rawandi and al-Tusi clearly state thaytiepport the opinion of al-Shafiii. They use tlzene
phraseology to express their support. After meimigrthe opinion of al-Shafi‘i, both al-Tusi and al-
Rawandi say: “And this is our opiniow& huwa madhhabuiyg al-Rawandi,1:368.

163 Al-Suyuri, part 4, 46.

184 Al-Jaza'iri, 3:392.

185 Ahmad al-Jaza'iri attributes this opinion to tieamis; al-Jaza'iri, 3:392.
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The second opinion that denies the liability of-preest repentant brigands for
murder and robbery that they committed during brizaye is adopted by al-Suddf al-
Awza',**” al-Layth b. Sa‘'d®® al-Samin al-Halabi®® al-Shawkant’® Siddiq al-
Qannuji*™ al-Hadi Yahya b. al-Husayt{? Muhammad b. al-Qasirti® and ‘Amrus'’*

Furthermore, three jurists advance an opinion thasimilar to the scholarly
contention that denies the liability of pre-arrespentant brigands. For instance, Malik
(d. 179/796)"° maintains that pre-arrest repentant brigandsiabéel for the blood they

shed but they are not liable for the property thiye except for the stolen property that

166 Al-Suddi is an independent exegete, who lived irfi&k His name is Isma'il b. ‘Abd al-Rahman, and his
kunyais Abu Muhammad. He died in 127/744; al-Tha'ladliKashf al-Tabari,Jami‘ al-Bayan al-Tusi,
al-Tibyan.

167 Al-Awza'i is an independent jurist, who lived ifh&m. His name is ‘Abd al-Rahman b. ‘Amr b. Yahmid
al-Awza'i, and hiskunyais Abu ‘Amr. He died in 157/773; al-Tha'labal-Kashf al-Tabari,Jami‘ al-
Bayan According to Hallaq, al-Awza'i was the eponymaaf extinct legal school; Hallag, 170-171, 211.

168 Al-Layth b. Sa‘d is an independent jurist, whoelivin Egypt. His name is al-Layth b. Sa‘d b. ‘Abd a
Rahman, and hikunyais Abu al-Harith. He died in 175/791; al-Tha‘laki-Kashf al-Tabari,Jami‘ al-
Bayan Ibn al-‘Arabi, 2:101; al-Muzi‘i, 2:750-751; al-H&i, al-Tibyan.

169 Al-Samin al-Halabi is a Shafi'i exegete and linguivho lived in Aleppo and Cairo. His name is Alma
b. Yusuf b. Muhammad b. Mas‘ud, and hkisnyais Abu al-‘Abbas. He died in 756/1355; al-Samin al-
Halabi,al-Durr al-Masun fi ‘Ulum al-Kitab al-Maknup<http://www.altafsir.com/>.

170 Al-Shawkani is an independent jurist, exegete asgholar ohadith who lived in Yemen. He used to
follow the Zaydi school in the early stages of kisholarship. His name is Muhammad b. ‘Ali b.
Muhammad b. ‘Abd Allah al-Shawkani. He died in 12E8B4; al-Shawkanif-ath al-Qadir al-Jami‘ bayn
Fannay al-Riwaya wa al-Diraya min ‘llm al-Tafsichttp://www.altafsir.com/>.

11 Siddiq al-Qannuii, 2:53.

172 Al-Hadi Yahya b. al-Husayn is a Zaydi jurist. Heedl in 298/911; al-Najri, 1:244; Muhammad b. al-
Qasim, 252-253; al-Thula'i, 3:108.

13 Muhammad b. al-Qasim, 252-253.
174 «amrus is an Ibadi jurist, who lived in Nafousa Mutains (mostly in Libya). His name is ‘Amrus b.
Fath al-Masakini al-Nafusi, and Hisinyais Abu Hafs. He died in 283/896; Muhammad Baba‘aratl.,
2:321-22; AtfiyyashHamayan al-Zad

17> Malik b. Anas is an independent jurist and a sehoff hadith who lived in Medina, anthe is the
eponym of the Maliki school. His name is Malik mas b. Malik, and hikunyais Abu ‘Abd Allah.
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still remains in their possessidff. Virtually absolving repentant brigands of liahjlial-
Tabari and Ibn al-Faras (d. 597/1200) state thextgprest repentant brigands are neither
liable for the blood they shed nor the propertyytele except for the stolen property
that still remains in their possessigh.

Before discussing the reasons why jurists are dovidoncerning the liability of
repentant brigands, it should be noted that juasésunanimous in cancelling the fixed
punishment for brigandage by reason of pre-aregstntance. This unanimity is achieved
across the eight schools as well as independeistyuvho are not affiliated with any
legal school. Jurists do not debate whether presarrepentant brigands would be
executed, crucified, exiled, or have their righhth& and left feet cut off. What they
debate, however, is the liability of pre-arrestenggant brigands for the blood they shed
and the property they stole during brigandage. thelowords, jurists debate whether
these brigands would face the laws of retaliatiod @whether they would be required by

law to return the stolen property to the rightfulrer.

2.4.1 Evidence
This section analyzes the reasons and evidencd biejurists and exegetes
concerning the liability of pre-arrest repentarigénds for the blood they shed and the

property they stole during brigandage. It presehis arguments of scholars who

176 Al-Tha'labi, al-Kashf al-Tabari,Jami‘ al-Bayan lbn al-Faras, 2:403-404; Ibn al-‘Arabi, 2:101: al
Muzi'i, 2:750-751; al-Tusial-Tibyan Ibn Hubayra contends that there is a consensus gibn Hanifa,
Malik, al-Shafi‘i, and Ahmad b. Hanbal that repentérigands are liable for murder and robbery; Ibn
Hubayra, 2:313.

17 Al-Tabari, Jami‘ al-Bayan
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recognize such liability (Group A) as well as tlmicterarguments of those who deny it
(Group B). The analysis shows that both scholaaiygs use the text of 5:44 as a support
of their arguments. In addition to the Qur'an, GrdB provides thre@thar reports in
which pre-arrest repentant brigands were absolverh fliability by Muslim sahabi
rulers. However, Group A responds by presenting’d@ig verses andhadith reports
revealing the liability of offenders in general fmurder and robbery outside the context
of brigandage.

God’'s statement “God is Ever-Forgiving” in Q. 5:33 understood in two
different ways by exegetes and jurists. Upon dbswi the fixed punishment for
brigandage in Q. 5:33, God excludes pre-arrestntape brigands from receiving the
punishment and declares that He forgives them (@34)5 Group A (the majority)
perceives this declaration of forgiveness as aallton of the fixed punishment for
brigandage, which constitutes a God’s right, rattem absolving repentant brigands
from liability for murder and robbery, which repesss an individual’s right’® Al-Suyuti
(d. 911/1505) remarks that God says that He is rBeegiving, Ever-Merciful” instead
of saying “Do not inflict the fixed punishment dmetm” to imply that repentance to Him
cancels His rights rather than individuals’ rightts.

In a similar vein, the Shafi‘i jurist Muhammad aldlel'i (d. 825/1422) notes that
repentant brigands are liable for individuals’ tgjbecause these rights are not discussed

in Q. 5:33. This verse explains the punishment vimlating God’s rights and then

178 Al-Qurtubi, 7:446; al-‘Ulaymi, 2:289; Ibn al-‘Arab2:102; al-Suyutial-Iklil, 2:632; al-Muzi‘i, 2:750-
751.

179 Al-Mahalli and al-SuyutiTafsir al-Jalalayn
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excludes repentant offenders from facing the pgr&ltNevertheless, Group B construes
God’s statement “God is Ever-Forgiving” as an irogtion for cancelling the punishment
for brigandage as well as the liability for murderd robbery. Since the declaration of
forgiveness in Q. 5:34 is general, it would encosspthe cancellation of both God’s
rights and individuals’ rights as the verse doesspecify any of these two categories.
This argument is deployed by the Maliki jurist IakFaras, and two Zaydi jurists: al-
Hadi Yahya b. al-Husayn and Muhammad b. al-Qa&fm.

Nonetheless, the Zaydi jurist Fakhr al-Din al-Ndpii 877/1472) affirms that
repentant brigands are liable owing to the gerlams of retaliation and liability®* The
texts that shed light on these laws are presengegtidoZaydi jurist Yusuf al-Thula’'i (d.
832/1429)'83In the case of retaliation, God says: “O you wkbdve! Prescribed for you
is retaliation concerning (the ones) killed...Yet wher overlooks from his brother
anything, then there should be a suitable followamu payment to him with good
conduct” (Q. 2:178). This verse shows that it is thctim’s family who can decide the
fate of the murderer. Concerning the financialiligh the Prophet says: “One is liable
for what he took until he returns it [to the rightfowner].™® This hadith report

demonstrates that a person would be liable fordamyages that might happen to the item

180 Al-Muzi'i, 2:750-751; Ibn Juzayyal-Tashil li-‘Ulum al-Tanzi] <http://www.altafsir.cont.

181 |bn al-Faras, 2:403-404; al-Najri, 1:244uhammad b. al-Qasim, 252-253; Ibn JuzastyTashit Ibn
Juzayy is a Maliki jurist and legal theorist, wiiveld in al-Andalus. His name is Muhammad b. Ahmad b
Muhammad b. ‘Abd Allah b. Juzayy, and kisnyais Abu al-Qasim. He died in 741/1340.

182 AI-Najri, 1:244.

183 Al-Thula'i, 3:109.

184 iterally, thehadithreads: “The hand is liable for what it took untitéturns it.”
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he takes from its owner—whether he takes it by medrborrowing or stealing. It also
demonstrates that a thief has to return the sqmieperty to its rightful owner.

Furthermore, Group B that denies liability on thartpof pre-arrest repentant
brigands cite threathar reports in which three brigands were granted fdjal pardon
due to their pre-arrest repentariteThese historical precedents took place during the
caliphate of ‘Uthman b. ‘Affan (d. 35/656), ‘Ali RAbi Talib (d. 40/661) and Mu‘awiya
b. Abi Sufyan (d. 60/679) respectively. During ttediphate of ‘Uthman, a person who
committed brigandage came before arrest to Abu Mligesh‘ari (d. 42/662), who was
the governor of Kufa during that time, declaringestance and asking for Abu Musa’s
protection‘®® Abu Musa announced the offender’s repentance amhered people not to
harm him*®’ The announcement of Abu Musa apparently reveals tie pre-arrest
repentant brigand was absolved from liability foe trimes he committed.

In the second precedent, a brigand named HaritiBatr® decided to cease

committing crimes of brigandage and to declarerbigentance before the authorities

could arrest hint®® Haritha, who committed murder and robbery durinigdndage,

185 The available sources do not includkaalith or anathar report that proves that a brigand declared his
pre-arrest repentance during the lifetime of thepRet.

186 Al-Khagzin, Lubab al-Ta'wil fi Ma‘ani al-Tanzil <http://www.altafsir.cont#; al-Suyuti, al-Durr al-
Manthur fi al-Tafsir bi-al-Ma'thur <http://www.altafsir.con#; al-Khazin is a Shafi‘i jurist and exegete,
who lived in Baghdad and Damascus. His name is BAIMuhammad b. Ibrahim b. ‘Umar, hisinyais
Abu al-Hasan, and hilagabis ‘Ala’ al-Din. He died in 725/1324.

187 Exegetes report thithar on the authority of al-Sha‘bi (d. ca. 100/718)Kdlazin, Lubab al-Ta'wit al-
Tabari,Jami‘ al-Bayan al-Tha'labi,al-Kashf

188 There are variants for the name of this persothénbooks of exegesis, but they all refer to thaesa
person. Muhammad b. al-Qasim says that the namthi®fperson as mentioned in al-Zamakhshari's
Kashshafis al-Harith b. Badr. Ibn al-Qasim says that thiighmh be a misspellingtghrif) on the part of
scribes; Muhammad b. al-Qasim, 252.
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asked Sa‘id b. Qays to seek a pledge of safetya() on his behalf from ‘Ali b. Abi
Talib, who was the caliph during that time. Wherlidsanformed ‘Ali that Haritha
repented before arrest, ‘Ali granted a pledge ¢étgato Haritha® This pledge means
that the repentant brigand was absolved of ligbibt the blood he shed and the money
he stole. Unexpectedly, the Imamis do not act upaathar report—although they do
cite it in their books—and follow the opinion ofetmajority of scholars (Group A) that
asserts that pre-arrest repentant brigands arée lfab the murder and robbery they
commit during brigandag@&”

The third athar report relates the repentance of ‘Ali al-Asady, wdmmmitted
murder and robbery during brigandage. ‘Ali wentdou Hurayra (d. 57/676) in Medina
and declared his repentance before a congregatitheiProphet’s mosque. Abu Hurayra
took ‘Ali al-Asadi to Marwan b. al-Hakam (d. 65/638%he governor of Medina during
the caliphate of Mu‘awiya, and said to him: “Thss ‘Ali; he came repentant and you
should do him neither harm nor execution.” The aar of this report said that the
repentant brigand was absolved of liabifit§.

Notwithstanding their citation in the literaturgadl the eight schools, particularly
the schools of Group A that hold pre-arrest repgnkaigands liable for their crimes,

these threathar reports that seemingly deny the liability of re@amtbrigands received

189 Al-Tabari,Jami* al-Bayan al-Tusi,al-Tibyan

190 Exegetes report thisthar on the authority of al-Sha'bi; Ibn ‘Atiyyal-Muharrar; Ibn ‘Adil, al-Lubah
al-Tha'labi,al-Kashf al-Suyuti,al-Durr; al-Mawardi,al-Hawi, 2:816.

191 AI-Tusi, al-Tibyan al-Suyuri, part 4, 46; al-Jaza'iri, 3:392.

192 Al-Tabari cites this report with aisnadup to al-Layth b. Sa‘d and Musa b. Ishaq; al-Tahkni‘ al-
Bayan al-Tusi,al-Tibyan
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little response on the part of Group A. The mogtontant report in this set is the one in
which ‘Ali b. Abi Talib granted full legal pardomta repentant brigand, absolving him of
liability. Even the Imamis who are expected notydnl comment on but also to adhere to
this report do not reconcile it with their stanbattrecognizes liability. A reconciliatory
attempt is made by the Zaydi jurist Yusuf al-Thyle/ho argues that the pledge of safety
that ‘Ali gave means that the fixed punishmentshiogandage would not be inflicted on
the repentant brigand. He supports his contentjoaiting anathar report in which ‘Al
said that a pre-arrest repentant brigand is litdyl¢he property he stole and that the laws
of retaliation would be inflicted upon hifi®

The arguments of both Group A and Group B seehat@ equal weight. Q. 5:34
and theathar reports can be construed as either denying or reziog the liability of
pre-arrest repentant brigands for the blood theyl ©ind the money they stole. Excluding
brigands from punishment in Q. 5:34 may suggedt ttiay have no liability for their
crimes. However, understanding Q. 5:34 in the cdrdéother verses anuadith reports
may lead to the belief that the liability is notncalled despite the cancellation of the
punishment for brigandage as the former is indigidurights while the latter is God’s
right. The cancellation of liability can also bedenstood from thathar reports cited by
Group B, yet there is a possibility that these regpdemonstrate the cancellation of the
fixed punishment for brigandage but not necesséniyliability on the part of repentant

brigands. The citation of two seemingly contradigtathar reports on the authority of

193 7ayd b. ‘Ali narrates thisthar with hisisnad(a chain of narrators) up to ‘Ali b. Abi Talib. THmok
that contains thiathar is entitledSharh al-lbanaal-Thula’i, 3:109. Thisathar is not mentioned in any of
the literature of the eight schools except the Zayd
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‘Ali b. Abi Talib lends support to the argument tfe Zaydi jurist Muhammad b. al-
Qasim, namely that the issue of the liability oé{arrest repentant brigands is open for
ijtihad.*%*
2.5 Conditions for the validity of convicts’ repante

This section answers a crucial question as to lveneepentance in the case of the
fixed punishment for brigandage is subject to ¢ertanditions that render it valid from a
legal perspective. The analysis shows that the mtyajof jurists adheres to the apparent
meaning of Q. 5:34 and rules that the only predoodifor the validity of repentance in
the case of brigandage is that it takes place bdfwr brigand is captured—as God says
“Except for those who repent before you gain cdrak@r them.” Failing to observe this
condition means that repentance loses its legatefoNevertheless, other scholars
stipulate various conditions along with the maimdition that stresses the time factor.
Among these conditions are securing a pledge @ftydéfomn the ruler, fleeing to a non-
Muslim land, ability to protect oneself from camueither independently or through a
powerful group, and righteous conduct. This sectamalyzes these conditions and
presents the arguments and counterarguments oblutss.

Almost all jurists are unanimous that repentanaaildl not have a mitigating
impact upon the fixed punishment for brigandageessmlthe brigand repents before he is

captured—as understood from Q. 534The Maliki jurist Ibn al-Qasim (d. 191/8065

1941n other words, a judge can choose the opiniohtieadeems proper in a given context; Muhammad b.
al-Qasim, 253.

9% |bn Hajar,4:153; al-Jaza'iri, 3:392.
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adds that the brigand has to go to the ruler ardlade his repentancé’ In blatant
contradiction of Ibn al-Qasim’s opinion, the Malikurist Ibn al-Majishun (d. ca.
213/828§°® observes that the brigand must not go to the ramer that his repentance
should take the form of stopping the acts of aggoesand staying wherever he is until
his repentance “becomes manifest to his neighddtd\vevertheless, Ibn al-Faras argues
that a brigand would not face the fixed punishnfenbrigandage in both cases whether
or not he declares his repentance before the asléang as he repents before arf&%to
support his argument, Ibn al-Faras asserts thatsGatdtement “Except for those who
repent” in Q. 5:34 does not refer to a specific wayepentancé”

Al-Suddi insists that a brigand would receive tixed punishment for brigandage
unless he secures a pledge of safety from the.ffl¢te affirms that the ruler has to
accept his repentance and grant him this pledgausecthe brigand would cause more
corruption and commit more murders and robberidsisfpre-arrest repentance is not

legally accepted by the st&f& When the brigand is granted the pledge, al-Suddi

19 |1bn al-Qasim is a Maliki jurist, who lived in EglyfHis name is ‘Abd al-Rahman b. al-Qasim b. Khalid
b. Junada, and hiainyais Abu ‘Abd Allah.

197|bn al-Faras, 2:401-403.

198 1bn al-Majishun is a Maliki jurist, who lived in &tlina. His name is ‘Abd al-Malik b. ‘Abd al-‘Aziz. b
‘Abd Allah al-Majishun, and hikunyais Abu Marwan.

199 1bn al-Faras, 2:401-403.
200 Al-Dah al-Shingjti, 74.

%1 bn al-Faras, 2:401-403.
202 Al-Tabari,Jami‘ al-Bayan

203 Al-Tabari,Jami‘ al-Bayan
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continues, he has to come to the ruler “until his s hand into his hand” [as a gesture
of surrender and obedience].

‘Urwa b. al-Zubayr (d. 94/713" has laid down the condition that a brigand has
to flee to a non-Muslim land then come back repa@ntaefore arrest so that his
repentance could be legally accept®dAlthough al-Tabari cites another report on the
authority of ‘Urwa in which he says that a brigamduld be punished for the crimes he
committed even if he flees to a nhon-Muslim landywid is usually cited by exegetes and
jurists as the proponent of the opinion that flgeim a non-Muslim land then coming to a
Muslim land after declaring repentance before arcascels the fixed punishment for
brigandage.

Al-Tabari stipulates that a brigand must have thiitg to protect himself from
capture either independently or through a powegfalup €i'a).?°® In a similar vein, the
condition of having a powerful group that proteotse from capture is recognized by
‘Abd Allah b. ‘Umar (d. 73/693), Rabi‘a (d. 136/75%" and al-Hakam b. ‘Utayba (d. ca.
115/733)*°® Along the same line, al-Awza'i (d. 157/774) andLayth b. Sa‘d stipulate

three conditions, any of which is sufficient to refg that the brigand is outside the

204 Yrwa b. al-Zubayr b. al-‘Awwam is an independg@nist, who lived in Medina. Hi&unyais Abu ‘Abd
Allah.

205 Al-Tabari,Jami‘ al-Bayan
206 : e
Al-Tabari,Jami‘ al-Bayan

207 Rabi‘a b. Abi ‘Abd al-Rahman is an independjemist, who lived in Medina. He is commonly knows a
“Rabi‘a al-Ra’y.”

208 Al-Hakam b. ‘Utayba al-Kandi is an independéumiist, who lived in Kufa. Hiskunyais Abu ‘Abd
Allah; al-Mawardi, al-Hawi, 2:814-15; Abu Ishaq al-Shirazilabaqgat al-Fugaha’ ed. Ihsan ‘Abbas
(Beirut: Dar al-Ra’id al-‘Arabi, 1970) 82-83.
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ruler's control and thus renders the brigand’s amrest repentance valff First, the
brigand must be able to protect himself from besagtured by the ruler. Second, the
brigand must have a powerful group that proteats fnom capturef('a yamtani‘u bihg.
Third, the brigand has to leave the Muslim lana toon-Muslim lan&® then come back
repentant before arrest. If none of these threelitons is satisfied, the brigand’s pre-
arrest repentance would be legally invalid andedfwee it would not cancel the fixed
punishment for brigandage.

Al-Awza'i said that if “a thief or a group of thieg¢” commit murder and highway
robbery but they cannot protect themselves frormdeaiaptured or “do not have a
powerful group” that offers them protection, antdey do not feel safe unless they join
the masses of their community,” if they repent befthe ruler gains control over them,
their repentance would not be accepted and theydweueive the fixed punishment. As
can be seen, Al-Awza'i does not consider a persoa brigand if he is not powerful or
has a powerful group that can protect him from g@&aptured by the ruler. Furthermore,
al-Awza'i’'s statement suggests that brigands agiés@nct heterogeneous entity separate
from the society. It gives one the sense that teesemely powerful gangs of brigands
live in fortresses and citadels and have their tetmitories.

In contrast, Ibn al-Faras and other jurists ar¢ghefopinion that a brigand’s pre-
arrest repentance is legally accepted under alicistances whether or not he has a

powerful group that protects him from capture arteetlier or not the brigand flees to a

209 Al-Tabari,Jami‘ al-Bayan

#9The term provided in the narrationdar al-harh
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non-Muslim land®*! Ibn al-Faras supports his argument through themeérstyle of Q.
5:34 in which God excludes pre-arrest repentangamds from receiving the fixed
punishment for brigandage. God’s statement “Exdepthose who repent” in Q. 5:34
refers to repentant brigands in general; it dodsrefer to a specific group of brigands
with certain qualifications.

In hisGhara'’ib al-Qur'an wa Ragha’ib al-Furganthe Shafi‘i exegete Nizam al-
Din al-Naysaburi argues that a brigand’s repentdraseto be accompanied by righteous
conduct. To support his argument, al-Naysaburiscti@go Qur'anic verses in which
righteous conduct is mentioned after repentancéerAfentioning the punishment for
fornication?'? God says: “Yet, in case they (both) repent andigbteously, then leave
them alone” (Q. 4:16). After mentioning the punigmnfor theft, God says: “If one
repents after his injustice and acts righteousy’ %:39). Al-Naysaburi observes that the
implication of this condition would probably be treaseemingly repentant brigand would
receive the punishment for brigandage “if somethivag contradicts repentance becomes
apparent” in zahar ma yukhalif al-tawba The condition stipulated by al-Naysaburi
would necessitate that the authorities monitorltkleavior of the repentant brigand until
they establish the sincerity of his repentancefoPaing righteous acts would be an
explicit marker that signifies a positive changehe brigand’s conduct.

Nevertheless, the Shafi‘i jurists al-Mawardi anddmmad al-Muzi‘i note that

the verse that discusses the fixed punishmentrigadage (Q. 5:33-34) should not be

21pn al-Faras, 2:401-403.

%2 The majority of scholars believe that the punishitier fornication in Q. 4:16 is abrogated by Q: 24
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understood in the context of other verses thatampihe fixed punishment for non-
brigandage crimeS= Their argument is based on the principle thatethiera difference
between the crime of brigandage and other non-hdigge crimes, which can be seen in
three factors. First, God does not mention rightemanduct after repentance in Q. 5:33-
34 and therefore repentance would be legally valeh if the repentant brigand does not
perform righteous acts after his repentafiéeNevertheless, God mentions righteous
conduct in a non-brigandage context, such as (Qefb:38-39).

The second factor that distinguishes brigandagm father crimes is that the
brigand commits his violation openly and is not enthe ruler’s control. Therefore, his
pre-arrest repentance would apparently be sincemd would not be driven by
dissimulation {agiyyd. Nevertheless, a non-brigand commits his viotatovertly and
he is under the ruler's control. Consequently, ehmight be suspiciontyhmg that he
declares his repentance for fear of punishments Bhspicion will be dispelled if his
repentance is accompanied by righteous conduct.

Muhammad al-Muzi‘i discerns the third factor thahders brigandage unique to
other crimes. Accepting the pre-arrest repentafi@lwigand, according to Muhammad
al-Muzi‘i, would save the state from further aggies and bloodshe@? This is not the
case with non-brigandage crimes. The thief, fortainee, can be easily caught and

punished and the damage he does is not as sesdhataf a brigand. However, the ruler

213 Al-Mawardi, al-Hawi 2:819-820; al-Muzi‘i, 2:751.
21%|bn Hajar cites this reason; Ibn Hajar 4:153.

25 The Arabic term used by al-Muzi'i f&na, which would mean in this context “further viotais against
people’s life and property”; al-Muzi‘i, 2:751.
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must employ massive armed efforts in order to aaptbe brigand as the damage he
causes is extremely enormdu8.

To recapitulate, jurists have laid down certaimdibons and made them
mandatory for the validity of a brigand’s repentangVithout the fulfilment of these
conditions, repentance would lose its legal forod thus the repentant brigand would
face the fixed punishment for brigandage. Schad@esunanimous in stipulating that a
brigand must declare his repentance before arfpestithey differ on recognizing other
conditions—such as going to the ruler, securindedge of safety from the ruler, fleeing
to a non-Muslim land, the ability to protect onésedm capture either independently or
through a powerful group, and righteous conduce Tifajority’s opinion of recognizing
the first condition while disregarding other stigtibns seems to be valid as Q. 5:34 does

not discuss any condition other than pre-arresregmce.

2.6 Repentance and other crimes

This section examines the possibility of extenditige laws of pre-arrest
repentance in the case of the fixed punishmenbfigandage to the fixed punishments
for theft, fornication, and consumption of intoxita given that all of these penalties are
examples of God’s right. Aimost all the exegetigadrks under review discuss this
possibility in their interpretation of Q. 5:33-3%the analysis shows that the majority of
jurists (Group A) confines the scope of the mitiggtimpact of repentance to the fixed

punishment for brigandage, whereas some juristeyi®B) extend the legal force of

218 |bn al-‘Arabi says that the rulareeds an army in order to capture the brigands, weually live in
protected places in the desert; Ibn al-‘Arabi, 2.10



74

repentance in the case of brigandage to the céslesfp fornication, and consumption of
intoxicants. Group A is represented by the Hanaflalikis, Shafiis (in one opinion),
Zahiris, Zaydis, and Ibadis, whereas Group B igeggnted by the Shafi‘is (in one

opinion), Hanbalis, and Imamf4’

Table 2.9: Mitigating Impact of Repentance uponkhe&d Punishments for
Theft, Fornication and Consumption of Intoxicants

Pre-arrest Repentance Cancels the Fixed Punishfioents
Theft, Fornication and Consumption of Intoxicants

Hanafis No

Malikis No

Shafi‘is Yes No
Hanbalis Yes

Zahiris No

Zaydis No

Imamis Yes

Ibadis No

27T pl-Mawardi, al-Hawi, 2:817-824; |bn Hajar, 4:153; Ibn Hazml-Muhalla, 12:22; al-Thula’i, 3:109-
110; al-Suyuri, part 4, 43-44.
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Figure 2.3: Mitigating Impact of Repentance upoa Bixed Punishments for
Theft, Fornication and Consumption of Intoxicants

O Punishments Cancelled

@ Punishments Not Cancelled

Group B draws an analogy between the offencesigahdage, theft, fornication,
and consumption of intoxicants, whereas Group Avdethis analogy invalid. In order to
support their stance, jurists from Group B advatitee main arguments. First, there is
similarity between brigandage, theft, and fornmatisince God excludes repentant
offenders in these cases from receiving the fixeshighment'® In the case of
brigandage, God says: “Except for those who repefdre you gain control over them”
(Q. 5:34). After mentioning the punishment for th€od says: “If one repents after his
injustice and acts righteously, surely God will eufc his repentance” (Q. 5:39).
Moreover, the right hand is cut off for stealingperty in the cases of brigandage and
theft. Similarly, repentance terminates the punishinfor fornication as God says: “Yet,
in case they [both] repent and act righteouslyntieave them alone” (Q. 4:16).

Likewise, the Prophet told theahabathat they should have stopped inflicting the

218 Al-Mawardi, al-Hawi, 2:817-819.
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punishment for fornication on a convict who reteatthis confessioft? Group B
generalizes the mitigating impact of repentancenugty fixed punishment considered to
be God's right®°

Pursuing ara fortiori argument, Group B maintains that all fixed punishis
that are construed as God'’s right should be casatdly reason of pre-arrest repentance
because the fixed penalty for brigandage is caedeilwing to pre-arrest repentarice.
Since the fixed penalty for brigandage is the sestepunishment in the category of
God'’s right, other punishments that are less seskogld also be cancelled. Moreover,
the crime of brigandage is the most serious offéndbat category; therefore, other less
serious crimes should be cancelfétThe third argument that Group B cites is that God
does not punish repentant offenders since thepatenger sinners> The Prophet says,
“The one who repents of a sin is like a sinless@er*** Furthermore, the Prophet did
not enforce a fixed punishment upon a person windessed of a crime that deserves a
fixed punishment. After praying with the Prophdte tman renewed his request that the
punishment be inflicted on him, but the Prophed tile man that God has forgiven his

sin?%°

219 Al-Razi, al-Tafsir al-Kabir.

220 peters, 27-28; Jaffal, 193-194.

221 Al-Mawardi, al-Hawi, 2:817-819; Ibn al-Qayyim, 3:308.
#21pn al-Qayyim, 3:308.

223 pl-Mawardi, al-Hawi, 2:817-819; Ibn al-Qayyim, 3:308-310.

224 Thishadithis narrated by Ibn Maja and al-Tabararittg://dorar.net/enc/hadith

225 This hadithis narrated by al-Bukhari in h8ahih Ibn al-Qayyim, 3:310; kttp:/dorar.net/enc/hadith
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Nevertheless, Group A states that drawing an ggyalmetween the case of
brigandage and other cases in the category of Galis is invalid owing to the unique
particularities surrounding the case of brigandaflee most important feature that
distinguishes a brigand from other offenders ig tleis outside the ruler’'s control and
that the state needs to amass significant troopgder to capture a gang of brigands.
This very fact leads jurists to appreciate the eiitg of the pre-arrest repentance by a
brigand and to doubt the authenticity of the pmestrrepentance by a non-brigand.
Group A observes that God does not mention riglstesmnduct after repentance in Q.
5:34 but mentions it in Q. 5:39 and Q. 4:16 to #igthat a brigand would be sincere in
his repentance. Moreover, stipulating that repergdras to take place before capture is
declared by Q. 5:34 rather than Q. 5:39 and Q.,4afich attests to the uniqueness of
brigandage. Furthermore, a thief's hand is cutbeifause he steals property in a covert
and clandestine way, whereas a brigand’s hand tisoffubecause he steals property
openly. Therefore, the fixed punishments for brdgge and theft are legislated for two
different reason&®

Group A generalizes their contention and postuléited repentance does not
cancel any fixed punishment perceived as God's rigfive brigandage’ However, this
scholarly group cites the fixed punishments for stpsy and abandoning prayer as
exceptions to this general rff& These exceptions prove that the mitigating impsct

repentance upon fixed punishments represents aotassuistry. Concerning the textual

226 Al-Mawardi, al-Hawi, 2:817-819; Ibn Hajar, 4:153.
227 \bn al-Faras, 2:423-424.

228 |bn Hajar, 4:153; al-Thula’i, 3:109-110.
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evidence cited by Group B, it should be noted tbpentance may cancel the punishment
in the Hereafter, but this does not necessarily it it would cancel the fixed
punishment in this world. God may forgive the offeris sin and save him from
punishment in the Hereafter, but He may hold higpoasible for his crime in this world.
The ethical and legal implications of repentaneesaparate and should not be conflated.
In addition, it was the convict’s retraction of lienfession to fornication rather
than his repentance that prompted the Prophet ¢tamethat thesahabashould have
stopped stoning him. Were the crime establisheoutyir witnesses, the Prophet would
not have advised that the punishment be termin&edhermore, the Prophet ordered
that the punishment for fornication be inflictedonpthe woman who confessed of her
crime. This woman is perceived by jurists as repeinbecause she came voluntarily to
the Prophet, confessed of her offence, and reqiliéisée the fixed penalty for fornication
be inflicted upon her. Despite her repentance,rebeived the punishmefft As for the
man who came voluntarily to the Prophet and regaeshat he receives a fixed
punishment, the Prophet did not inflict a fixed nment upon him because he did not
specify which crime he committed. Were his offeratearly stated, he would have
received the fixed penalty. The arguments of GrAugeem to outweigh those of Group

B.

229 1pn al-Qayyim, 3:311.
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2.7 Conclusion

Brigandage is basically defined as committing muated robbery openly and is
punished by execution, cutting off the right hamdl #eft foot, putting onto a cross after
execution, or exile. If a brigand repents prioratoest, he would not receive any of the
four punishments, but he would be liable for theokl he shed and the property he stole
during brigandage in case the victim or his fandiggnands justice. In other words, a pre-
arrest repentant brigand would be subject to tivs [af retaliation that grant the family of
a murdered person three options: to kill the mwedeo obtain blood money from him,
or to pardon him. Moreover, a pre-arrest repentaigand has to return the stolen
property to its rightful owner upon the victim’'sgueest.

Across the eight schools, jurists and exegetesviangally unanimous that pre-
arrest repentance totally cancels the fixed pungstinior brigandage. Nevertheless,
scholars express various opinions concerning #igliy of pre-arrest repentant brigands
for their crimes during brigandage. Although Q. %6:Makes it clear that pre-arrest
repentance cancels the fixed punishment for briggadjurists differ as to whether it also
indicates the cancellation of liability. Thethar reports cited by those who deny the
liability are undermined by virtue of another repor which asahabiis said to have
recognized the liability of pre-arrest repentangénds. This is why the issue of liability
can be open tigtihad and assigned different rulings by different judges

In order to be valid and have a mitigating impaepentance in the case of the
fixed punishment for brigandage has to take plaferb arrest, or else the brigand would

receive the punishment. The only exception to thls is the termination of exile by
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reason of post-arrest repentance given that tmspment is mainly perceived by jurists
as a non-fixed disciplinary punishment. Jurists eregetes are unanimous in stipulating
that a brigand must declare his repentance befoestabut they differ on recognizing
other conditions—such as going to the ruler andirieg a pledge of safety from him,
fleeing to a non-Muslim land, the ability to prateoneself from capture either
independently or through a powerful group, andteghis conduct.

Owing to the peculiarities surrounding the fixechiginment for brigandage, the
majority of jurists asserts that the laws of preesir repentance cannot be extended by
analogy to other fixed punishments that are coedtras God’s right—such as the fixed
penalties for theft, fornication, and consumptidnraoxicants. Unlike other offenders,
brigands are beyond the ruler’s control and thisvig/ their pre-arrest repentance is
potentially sincere. Nonetheless, some jurists gpeecsimilarities between brigandage
and other cases and apply the laws of pre-arrpshtance to all fixed punishments that
are construed as God'’s right. In most of theses;dSed excludes the repentant offender
from receiving the fixed punishment. These two qapg scholarly attitudes prove that
the mitigating impact of repentance upon fixed phments constitutes a case of
casuistry.

The analysis of the mitigating impact of repentanpen the fixed punishment for
brigandage reveals the centrality of the Quran hadith in the legal discourse across
the eight schools as well as among jurists and etgegwvho do not belong to a certain
legal school. The verse cluster that discussefxte punishment for brigandage and the

exemption from punishment in the case of pre-amgsentance (Q. 5:33-34) is used as
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evidence by all jurists and exegetes in their dise® on the mitigating impact of
repentance upon the fixed punishment for brigandémgeliability of repentant brigands,
and the conditions for the validity of brigandspeatance. The linguistic analysis of this
verse cluster in terms of its syntax and lexis isignificant tool that all jurists have
deployed in deducing the pertinent legal rulingddi®ional five Qur’anic verses and five
hadithreports are cited by scholars in their debate,@alye concerning the application
of repentance laws in the case of brigandage tofitted punishments for theft,
fornication, and consumption of intoxicants. Thesklitional texts prove that jurists
work within a complex network of evidence in ordedraw legal conclusions.

This intricate network of evidence is also composédathar reports on the
authority of sahaba and tabi‘un. In their assessment of the legal significance of
repentance in the case of the fixed punishmenbiigandage, jurists and exegetes have
provided numerouathar reports on the authority aébi‘un. Of more importance in the
legal discourse arne athar reports on the authority sahaba Scholars have presented
five athar reports on the authority of fogahaba ‘Umar b. al-Khattab, ‘Ali b. Abi Talib,
Abu Musa al-Ash‘ari, and Abu Hurayra. The firathar demonstrates the mitigating
impact of post-arrest repentance upon terminatiegpunishment of exile, whereas the
rest of the reports address the issue of liabitity the part of pre-arrest repentant
brigands. The binding nature athar reports on the authority shabahas always been

a subject of scholarly debate in the field of Isiafegal theory?*°

29 g5ee Sha'ban Isma‘ilysul al-Figh al-Muyassarvol. 1 (Beirut: Dar Ibn Hazm, 2008) 584-597.
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Another integral part of the elaborate networkwtlence is analogy. Jurists have
used analogical reasoning several times in thelraide on the mitigating impact of
repentance upon the fixed punishment for brigandegeell as in their examination of
the possibility of enforcing the laws of pre-arresgpentance upon all fixed punishments,
saveqadhf For instance, drawing an analogy between thescasbrigandage and theft
has led some jurists to enforce the punishmentaoidfcutting despite brigands’ pre-
arrest repentance as these scholars do not reeotr@zmitigating impact of repentance
upon the fixed punishment for theft. Ironicallyjsthvery analogy has prompted other
scholars to rule that pre-arrest repentance caatidlged punishments that are construed
as God’s right. Besides, thee fortiori arguments remarkably appeared in the juristic
discourse on the mitigating impact of repentancéhécase of brigandage. For example,
some jurists argue that the right hand of repertteigands would not be cut off because
the whole fixed punishment for brigandage is cdeddbecause of repentance.

The analysis of the mitigating impact of repentanpen the fixed punishment for
brigandage shows that almost all jurists across dight schools have utilized the
complex network of evidence and have advanced aimiiguments, virtually following
the same line of reasoning. In the case of a sdija@bate, each scholarly camp that
typically consists of several schools shares thenesaevidence and arguments
notwithstanding school affiliation and theologicaientation. This shared legal tradition
unanimously appreciates the legal significanceepentance in terms of its mitigating
impact upon the fixed punishment for brigandagee dfierwhelming majority of jurists

postulates that repentant brigands have to retuenstolen property and have to be
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subject to the laws of retaliation although theg axempted from receiving the four
punishments that comprise the fixed punishmenbfa@andage. Moreover, these jurists
stress that repentance has to take place befastaor else brigands would receive the
punishment. The formulation of two opposing paradigthat govern the mitigating
impact of repentance proves that the legal sigmifte of repentance constitutes a case of
casuistry.

The highly sophisticated legal discourse on thegatiing impact of repentance
upon the fixed punishment for brigandage demorestrétat jurists exercise the highest
degree of caution before they assign legal sigmifte to the ethical concept of
repentance. Guided by a complex network of evideamm an elaborated discipline of
legal theory, jurists debate whether repentancédcacquire legal force and cancel the
fixed punishment for brigandage. They also debdtetier repentance could cancel each
and every component of this fixed penalty. Aftesadissing the liability of repentant
brigands to the state, jurists debate whether tepéfrigands would be liable to the
victims and their families. Furthermore, their dafleattention to the sincerity of
repentance on the part of brigands leads themsituss the required conditions for the

validity of repentance.
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CHAPTER 3: REPENTANCE AND THEFT

This chapter assesses the legal significance oéntapce in terms of its
mitigating impact upon the fixed punishment forfthender Islamic law. It attempts to
answer three main questions. First, is the fixedighunent for theft cancelled by reason
of repentance? Second, would a repentant thiefabkelfor the property he stole? Third,
is a thief's repentance subject to certain condgidhat render it valid from a legal
perspective? The analysis reveals that the majofityrists maintains that repentance
does not cancel the fixed punishment for theft. Blesv, some jurists opine that a
repentant thief would not have his right hand cffif but he has to return the stolen
property to its rightful owner (see Table 3.1 beloWhese scholars stipulate that a thief's
repentance becomes valid only when it takes plateréd arrest or before the crime is

established before the judge.
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Table 3.1: Mitigating Impact of Repentance uponkhed Penalties for Theft
Cutting off the Right Hand Liability
Cancelled by Repentance Cancelled by Repentance
Hanafis No -
Malikis No -
Shafi‘is No Yes No
Hanbalis Yes No
Zahiris No -
Zaydis No -
Imamis Yes No
Ibadis No -
Figure 3.1: Mitigating Impact of Repentance upaom flixed Penalties for Theft
8,
74 O Ibadis
B Imamis
6] O Zaydis
54 B Zahiris
41 O Hanbalis
0O Shafiis
3 ® Malikis
2 O Hanafis
1,
0,

Cutting the Right Hand Cancelled

Financial Liability Cancelled
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3.1 Definition of theft

Under Islamic law, theft refers to stealing somef®gbroperty in a way that is
surreptitious and non-violent without the use ohsf! If theft is perpetrated openly or
violently with the use of arms, it becomes an acbrgandage?? If the element of
oppression is present, the crime becomes usurp@i@sl) as the victim is made to give
up his property in a way that indicates that hersegly does so voluntaril§?® Jurists
have laid down various conditions in their defmits of theft, chief among which are the
amount of stolen property and where the stolen iteroriginally kept®* Extensive

citation of these definitions is beyond the scopthis research.

3.2 Fixed punishment for theft

In Q. 5:38, God says: “[As for] the male thief athet female thief: cut off the
hands of both.” The majority of jurists understarfdsm this verse that the fixed
punishment for theft is cutting off the right hafid.These jurists also believe that the
liability for stolen property is an integral part the penalty. Nonetheless, Abu Hanifa

opines that hand-cutting is the only punishmenttfaft and that a thief would not be

%110 Mutjam Lughat al-Fugaha’theft Gariga) is defined as taking somebody’s property in adstine
way; Qal‘aji et al., 217.

232 pl-Rawandi, 2:388.

233

Qal‘aji et al., 300-301; each of the similar crev@ usurpation, theft, and brigandage has diffteliexal
consequences.

24 peters, 56.

%5 The Imamis contend that only the fingers of tightihand—excluding the thumb—should be cut. There
are other opinions whose discussion is beyondabpesof this research; al-Suyuri, part 4, 42.
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liable for the stolen property if his hand is cuf.® Overall, jurists construe hand-
cutting as a right of God, but they perceive thability for stolen property as an
individual’s right®*’

A large number of scholars postulate that a thiebse hand was cut off is
punished by imprisonment if he repeats his crime that his repentance terminates the
punishment of imprisonment. For instance, ‘Ata’ (©a. 114/7327® applies this
punishment in the second instance of theft, whefdasHanifa, Ahmad b. Hanbal, and
Abu al-Hawari (d. ca."¥9™ century) enforce it in the third instan@&.Imprisonment is
imposed when a thief commits his crime for thehfifime—as stated by Abu Bakr al-
Siddig (in one narration), Qatada (d. 118/738)Malik and al-Shafi?** All these
scholars clearly state that a thief is releasechups repentance. The fact that a thief's
repentance terminates his imprisonment provesrdpgntance has a mitigating impact

upon the procedure of the fixed punishment for tth€his pattern of imprisonment

terminated by repentance is almost identical intwecases of theft and brigand&ge.

238 The contention of Abu Hanifa and the Hanafis cassbt on Ibn al-Mundhir's claim that there is a
scholarly consensus that a thief has to returrstiblen property to the rightful owner even if hanld is cut
off; Lucas, 357.

7 Al-Mawardi, al-Hawi, 1:430.

28 Ata’ is an independerijtrist, who livedin Mecca. His name is ‘Ata’ b. Abi Rabah b. Safwand his
kunyais Abu Muhammad.

239 Al-Dah al-Shingiti attributes this opinion to théanafis and Hanbalis; al-Dah al-Shingiti, 72-73; al
Baghawi,Ma‘alim al-Tanzit lbn ‘Atiyya, al-Muharrar; al-‘Ulaymi, 2:293; Abu al-Hawari, 171.

240 Qatada is an independent jurist and exegete, iwkdih Basra. His name is Qatada b. Di‘ama b. ‘Aziz,

and hiskunyais Abu al-Khattab.
241 Al-Baghawi,Ma‘alim al-Tanzit al-Jassasihkam al-Qur'an 4:71; al-‘Ulaymi, 2:293.

242 5ee the discussion about exile under section 2.2.
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3.3 Mitigating impact of repentance

This section attempts to answer a crucial qoesis to whether repentance
cancels the fixed punishment for theft. Moreovemnalyzes the reasons and evidence
cited by jurists and exegetes that justify the gaiting impact of repentance upon the
fixed punishment for theft. It also provides thausterarguments by other scholars who
believe that repentance does not cancel the fixgdspment for theft. The analysis
shows that the majority of jurists states that thxed punishment for theft is not
cancelled by reason of repentance. It also denaipstthat the opposing scholarly camp
draws an analogy between the fixed punishmentigit and that for brigandage.

Before discussing the mitigating impact of repanotupon the fixed punishment
for theft, it should be noted that repentance is tontext refers to feelings of remorse
rather than returning the stolen item to its righttwner. The majority of jurists
postulates that a thief's hand would be cut offredne returns the stolen property to the
rightful owner because fulfillment of individualsights does not cancel God's rights.
Moreover, taking an item out of its guarded cust@ulyz) is the reason why a thief's
hand is cut off. Therefore, returning the stoleemitto its guarded custody would not
cancel the punishment of hand-cuttfifgNevertheless, Abu Hanifa, Sufyan al-Thawri

(d. ca. 161/7775% and the Hanafis contend that returning the stitem cancels the

243 pl-Baghawi,Ma‘alim al-Tanzil
244 Al-Mawardi, al-Hawi, 1:538-539; Ibn ‘Atiyyaal-Muharrar.

%45 gyfyan al-Thawri is an independéutist, who lived in Kufa. His name is Sufyan b.i8&. Masruq b.
Habib, and hikunyais Abu ‘Abd Allah.
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punishment of hand-cuttirf§® Given that Abu Hanifa asserts that repentance does
cancel the punishment for theft, it would followathhe perceives repentance in the
context of theft as feelings of remorse rather thetnrning the stolen property to the
rightful owner.

The majority of exegetes and jurists is of the apinthat repentance does not
cancel the fixed punishment for th&H.Nonetheless, some jurists appreciate the legal
significance of repentance in the case of theftangde that the right hand of a repentant
thief would not be cut off. As far as the eight @ols are concerned, the second opinion
is primarily espoused by the Hanbalis and the Insamhereas the first opinion is mainly
adopted by the Hanafis, Malikis, Zahiris, Zaydisd dbadis. Within the literature of the
Shafi‘is, both opinions are advocated. The opiniohthe eight schools are illustrated in

Table 3.2 and Figure 3.2 below.

248 Al-Shirbini, 1:433; al-Mawardial-Hawi, 1:538-539.

247 Al-Baghawi, Ma‘alim al-Tanzil al-Khazin, Lubab al-Ta'wit Abu Hayyan,al-Bahr, al-Naysaburi,
Ghara'ib al-Qur'an; al-Tha‘alibi,al-Jawahir, 1bn ‘Adil, al-Lubah al-Razi,al-Tafsir al-Kabir, al-Baydawi,
Anwar al-Tanzil wa Asrar al-Ta'wjl<http://www.altafsir.com/>; lbn ‘Ashugl-Tahrir; al-Shirbini, 1:433;
al-Muzi‘i, 2:759; al-Baydawi is a Shafi‘i jurist,xegete and judge, who lived in Shiraz and Tabris H
name is ‘Abd Allah b. ‘Umar b. Muhammad b. ‘Ali Beydawi. He died in 685/1286.
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Table 3.2: Mitigating Impact of Repentance upon ¢Hantting in the Fixed Punishment for Theft

Cutting off the Right Hand
Cancelled by Repentance
Hanafis No
Malikis No
Shafi‘is Yes No
Hanbalis Yes
Zahiris No
Zaydis No
Imamis Yes
Ibadis No

Figure 3.2: Mitigating Impact of Repentance upométautting in the Fixed Punishment for
Theft

O Hand-cutting Cancelled
@ Hand-cutting Not Cancelled




91

At the individual level, scholars who support tlrstfopinion (Group A) as well
as those who adopt the second opinion (Group Bjrenetioned in Table 3.3 below and

arranged in chronological order.

Table 3.3: Mitigating Impact of Repentance upon ¢Hantting in the Fixed Punishment for Theft

Group A Group B
(Hand-Cutting is not Cancelled by repentance (Hand-Cutting is Cancelled by repentance)
Death Death
Scholar Date Scholar Date
Abu Hanifa 150/767 Al-Sha'bi ca. 100/718
Malik 179/796 ‘Ata’ ca. 114/732
Al-Shafii 204/820 Al-Shafi‘i 204/820
Al-Jassas 370/980 Ahmad b. Hanbal 241/855
Abu Ishaq al-Tha'labi 427/1035 Al-Samargandi 375/98
Makki b. Abi Talib 437/1045 Al-Tusi 460/1067
Ibn Hazm 456/1064 Sa‘id al-Rawandi 573/1177
Ibn al-‘Arabi 543/1148 Al-Haddadi ca. 800/1398
Ibn ‘Atiyya 546/1151 Ibn Mutawwaj al-Bahrani 820MA
Ibn al-Faras 597/120( Muhammad al-Muzi'i 825/1422
Al-Qurtubi 671/1272 Al-Kashani 1090/1679
Fakhr al-Din al-Najri 87711472 Ahmad al-Jaza'iri 5M/1737
Al-Biga'i 885/1480 Al-Janabidhi 119" cent.
Al-Suyuti 911/1505
Abu al-Su‘ud 982/1574
Isma'il Haqqi 1127/17158
Al-Shawkani 1250/1834
Al-Alusi 1270/1854
Atfiyyash 1332/1913
Ibn ‘Ashur 1393/1972

The scholarly opinions over the mitigating impattrepentance upon the fixed
punishment for theft are mentioned here againatawels of both schools and individual
jurists in order to demonstrate the sources thatthiese scholars. The first opinion that

does not recognize the mitigating impact of repecgais espoused by Abu Hanff§,

248 Al-zamakhshari, al-Kashshaf al-A‘gam, Tafsir al-A‘gam <http://www.altafsir.con#; Atfiyyash,
Hamayan al-Zadal-‘Ulaymi, 2:293-295; al-Suyuri, part 4, 43; aldlk’i, 3:121; al-Jaza'iri, 3:383-84; al-
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Malik,?*® al-Shafi‘i (in one opinion}>® Ibn Hazm®*' al-Jassa&? Abu al-Su‘ud®>
Isma‘il Haqqi?** al-Alusi?*>> Makki b. Abi Talib?® Ibn al-‘Arabi®’ Ibn ‘Atiyya,®® Ibn
al-Faras™® al-Qurtubi?® Ibn ‘Ashur?®® al-Biga'i®®> Abu Ishaq al-Tha'labi®® al-

Suyuti?®* al-Shawkanf®® the Hanafis®®® Fakhr al-Din al-Najr*®’ and Atfiyyash?®®

A‘gam is a Zaydi jurist and exegete, who lived ianven. His name is Ahmad b. ‘Ali b. Muhammad b. ‘Ali
al-A‘gam. He died in the'915" century; ‘Abd al-Salam al-Wajitf\‘lam al-Mu’allifin al-Zaydiyya
<http://www.dawacenter.net/index.php?sub=detail ks&®RecordID=39>.

249 1pn Juzayyal-Tashit Ibn ‘Ajiba, al-Bahr al-Madid fi Tafsir al-Qur'an al-Majid
<http://www.altafsir.con#; al-‘Ulaymi, 2:293-295; Ibn ‘Ajiba is a Maliki eegete, who lived in Morocco.
His name is Ahmad b. Muhammad b. al-Mahdi b. ‘Ajilsmd hiskunyais Abu al-‘Abbas. He died in
1224/1809.

201pn ‘Ajiba, al-Bahr, al-‘Ulaymi, 2:293-295; al-Muzii, 2:759; al-Suyipart 4, 43; al-Jaza'iri, 3:383-84.
%1 pbn Hazmal-Muhalla, 12:22.
22 pl-Jassasal-Fusul 1:270-71.
23 Abu al-Su‘ud Irshad al-‘Aql
254 o :
Isma'il Haqgi,Ruh al-Bayan
25 Al-Alusi, Ruh al-Ma‘ani
256 Makki b. Abi Talib is a Maliki exegete, linguishd jurist, who lived in al-Qayrawan (Tunisia), Egyp

Mecca and al-Andalus. His name is Hammush b. Muhatnin Mukhtar. He died in 437/1045; Makki b.
Abi Talib, al-Hidaya ila Bulugh al-Nihaya<http://www.altafsir.cont.

*"bn al-‘Arabi, 2:115.

%8 pn ‘Atiyya, al-Muharrar.

29 Al-Suyuti, al-Iklil , 2:634.

260 Al-Qurtubi, 7:472-473.

1 1bn ‘Ashur,al-Tabhrir.

%2 pl-Biga‘i, Nazm al-Durar

283 Al-Tha'labi, al-Kashf

24 Al-Mahalli and al-SuyutiTafsir al-Jalalayn al-Suyuti,al-Iklil , 2:634.

265 pl-Shawkani,Fath al-Qadir.
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The second opinion that recognizes the mitigatinggact of repentance is adopted
by al-Sha'bi?®® ‘Ata’,?’° al-Shafii (in one opinionf/* Ahmad b. Hanba’® al-
Samargandi’® al-Haddad?’* Muhammad al-Muzi‘?"® the Shafi‘is (in one opinion of
the schoolf’® al-Tusi?’’ Satid al-Rawand?/® Ibn Mutawwaj al-Bahrari!’® al-

Kashani?®® Ahmad al-Jaza'irf®* al-Janabidhf®? and the Imami&®® To recapitulate,

26 Al-zamakhsharial-Kashshaf
27 Al-Najri, 1:248.
268 Atfiyyash, Hamayan al-Zad

269 Al-Sha'bi is an independenuarist, who lived in Kufa. His name is ‘Amir b. Stahil b. ‘Abd b. Dhi
Kibar, and hikunyais Abu ‘Amr. He died in ca. 100/718; al-Tha'lahi;Kasht

279 Abu Hayyan al-Bahr; al-Tha'labi,al-Kashf Ibn ‘Ashur,al-Tahrir; al-Qurtubi, 7:472-473.

27t Abu Hayyan al-Bahr; al-Tha‘alibi, al-Jawahir, Abu al-Su‘ud,Irshad al-‘Aqgl; Ibn Juzayyal-Tashit al-
Zamakhsharial-Kashshaf Ibn ‘Ajiba, al-Bahr; al-A‘gam, Tafsir al-A‘gam Atfiyyash, Hamayan al-Zad
Ibn ‘Ashur, al-Tabhrir; al-Alusi, Ruh al-Ma‘anj al-Qurtubi, 7:472-473; al-Najri, 1:247; Ibn al+&bi,
2:115; al-Thula’i, 3:121.

272 Al-‘Ulaymi, 2:293-295.
273 pl-Samargandi is a Hanafi jurist and exegete, \iteed in Samargand (now a city in Uzbekistan). His

name is Nasr b. Muhammad b. Ibrahim al-Samargaardi, hiskunyais Abu al-Layth. He died in ca.
375/985; al-Samargandahr al-‘Ulum, <http://www.altafsir.cont.

274 |sma'il Haqqi,Ruh al-Bayan

2% Al-Muzi'i, 2:759.

276 Al-Quirtubi, 7:472-473; 1bn al-‘Arabi, 2:115.

277 Al-Tusi, al-Tibyan

278 pl-Rawandi,2:385.

279 Al-Bahrani, 375.

280 Al-Kashani is an Imami jurist and exegete, wheetlvin Qom, Kashan and Shiraz. His name is

Muhammad Muhsin b. Murtada b. Mahmud, and he isnsormy known as “al-Fayd al-Kashani.” He died
in 1090/1679; al-Kashargl-Safi fi Tafsir Kalam Allah al-Wafi<http://www.altafsir.con#.

281 Al-Jaza'iri, 3:383-384.
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Group B that supports the second opinion is maiaepresented by the Shafi‘is (in one
opinion within the school), Hanbalis and Imamis,endas Group A that advocates the
first opinion is primarily represented by the HasaMalikis, Shafi‘is (in one opinion

within the school), Zahiris, Zaydis, and Ibadis.

3.3.1 Evidence

This section analyzes the reasons and evidencd biejurists and exegetes
concerning the mitigating impact of repentance ugnfixed punishment for theft. It
presents the arguments of scholars who recognigantipact (Group B) as well as the
counterarguments of those who deny it (Group Al @halysis shows that both scholarly
camps use the text of Q. 5:39 as a support of #rgimments. In addition to the Qur’an,
Group B draws an analogy between the cases ofrolégge and theft and provides an
athar report in which a thief was exempted from punishimepon his confession.
However, Group A responds by presenting thradithreports revealing the necessity to
enforce the fixed punishment for theft once theneris established before the authorities.

Group B understands God's declaration of forgivene<). 5:39 as a cancellation
of the fixed punishment for thett* Upon describing the fixed punishment for thefQin

5:38, God says: “If one repents after his injusaoe acts righteously, surely God will

282 pl-Janabidhi is an Imami exegete, who lived in Kdsan and Najaf. His name is Muhammad b. Haydar
b. Muhammad al-Janabidhi. He died in th&/148" century; al-JanabidhBayan al-Sa‘ada fi Magamat al-
‘Ibada, <http://www.altafsir.cont.

283 Ahmad al-Jaza'iri affirms that there is a conssnsfiopinion among Imami jurists over this poirit; a
Jaza'iri, 3:383-84; al-Suyuri, part 4, 43.

24 Al-Razi, al-Tafsir al-Kabir, al-Najri, 1:247-248; al-Bahrani, 376; this arguthés advanced by the
majority of jurists when they discuss the liabilifypre-arrest repentant brigands; see sectiol.2.4.
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accept his repentance. Surely God is Ever-Forgjvigger-Merciful” (Q. 5:39).
Moreover, Group B postulates that Q. 5:39 shouldrmerstood in the context of Q. 5:34
which excludes pre-arrest repentant brigands fraeing the fixed punishment for
brigandage. This understanding has led al-Shafi‘iofe opinion), for instance, to rule
that pre-arrest repentance cancels the fixed pon@sh for theft in analogy to the pre-
arrest repentance that cancels the fixed punishfoebtigandagé® Similarly, al-Sha'bi
and ‘Ata’ declare that if a thief returns the stoleroperty before arrest, he would not
receive the fixed punishment for theft because &ayk, “Except for those who repent
before you gain control over therff® Citing the verse that discusses brigandage while
answering a question on theft clearly reveals tbeetrality of Q. 5:34 in the legal
discourse of Group B concerning the mitigating istpaf repentance upon the fixed
punishment for theft.

In addition to the Qur'an, the Imamis cite athar report in which ‘Ali b. Abi
Talib exempted a thief who confessed of his crinmenfreceiving the fixed punishment
for theft?®” In this report, ‘Ali asked the thief whether hedhmemorized any part of the
Qur'an, and the man said that he had memorized¢hend chapteis@rat al-Bagara.
‘Ali then said: “I give [up cutting] your hand fdmemorizing] the chapter of al-Bagara
(wahabt yadak li-surat al-Bagaj& Al-Ash‘ath (d. ca. 40/66G%° was present and he

asked ‘Ali whether he refuses to enforce a punistiniked by God. However, ‘Al

283 |pn ‘Atiyya, al-Muharrar; Ibn al-Faras, 2:42311-Najri, 1:247-248.
286 Al-Tha'labi, al-Kashf al-A‘gam, Tafsir al-A‘gam
287 Al-Bahrani, 375; al-Suyuri, part 4, 43; al-Jaza'#:384-85.

288 Al-Ash‘ath is asahabi His name is al-Ash‘ath b. Qays b. Ma‘d Yakrutkalndi.
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explained to him that a ruler cannot pardon a tiidfis crime is established through
evidence ljayying, but in case theft is established through cordesgqgrar), the ruler
would have the choice to either pardon or punightttief.?®® This report has led the
Imamis (in one opinion in the school) to conclutkattrepentance cancels the fixed
punishment for theft before the evidence is esthbti against the thiét°

Nevertheless, Group A does not perceive Q. 5:38 aancellation of the fixed
punishment for theft mainly because it lacks tha&agtic structure of an exceptive clause
as opposed to Q. 5:3% For instance, al-Jassas and al-Shawkani beliese ttre
conditional sentence in Q. 5:39 means that Godpasdbe repentance of thieves, but it
does not imply the cancellation of the punishmdrttand-cutting?®? Al-Jassas observes
that the structure of a conditional sentence isastonclusive as the structure of an
exceptive clause in signifying contrastive implioat Moreover, he states that the
independence of the conditional structure doesnmake it mandatory to understand Q.
5:39 in the context of the preceding verse. Thigcstire is independent because it can
produce a proper meaning if it stands alone byfif§&By contrast, the structure of an

exceptive clause in Q. 5:34 needs to be incorpdratthin the context of the preceding

29A\j said: “If evidence is established, timam(ruler) is not entitled to pardon [the thief]. & man [the
thief] confesses, it would be up to the ruler tihei pardon [the thief] or cut [the thief's hand].he term
“evidence” refers to witnesses; al-Jaza'iri, 3:381-

290 Al-Bahrani, 375; al-Suyuri, part 4, 43; al-Jazia’#:384-85; al-Tusial-Tibyan al-Rawandi, 1:368.

291 Al-JassasAhkam al-Qur'an 4:59-60;al-Harrasi, 2:69-70; Ibn al-Faras, 2:428:ShawkaniFath al-
Qadir; Atfiyyash,Hamayan al-Zad

292 pl-JassasAhkam al-Qur'an 4:60;al-ShawkaniFath al-Qadir.

293 pl-Harrasi, 2:69-70.
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verse as it cannot stand alone by it8&IfThis is why the structure of an exceptive clause
in Q. 5:34 exempts repentant brigands from fadregdunishment, whereas the structure
of a conditional sentence does not necessarily pkegpentant thieves from having their
hands cut off.

Furthermore, Group A asserts the invalidity ofvdreg an analogy between the
cases of theft and brigandage owing to the pedidiarsurrounding each case. For
example, Ibn al-‘Arabi notes that a thief is untte ruler’s control, whereas a brigand is
beyond the ruler's contréf® He adds that the ruler exerts massive armed sfiororder
to capture the offender in the case of brigandageer than theft. Similarly, Ibn *Ashur
opines that the mitigating impact of repentancehe case of brigandage cannot be
extended to the case of theft because the two ctgpeverses address two different
issues”® Owing to this difference, Q. 5:39 should not belenstood in the context of Q.
5:34. Along the same line, the Maliki jurist lbn-Fdras postulates that Q. 5:34
demonstrates that repentance cancels the fixedipments for crimes that are committed
in an open way, such as brigandage, rather thamcdt that are perpetrated in a covert
and clandestine way, such as tiéft.

In addition to their linguistic and legal analysimat highlights the difference
between the two cases of theft and brigandage septed by Q. 5:38-39 and Q. 5:33-34,

jurists and exegetes from Group A cite thtesdith reports that demonstrate that a

294 pl-JassasAhkam al-Qur'an 4:60.
29%pn al-‘Arabi, 2:115.
2% |pn ‘Ashur,al-Tabhrir.

27 |pn al-Faras, 423-424.
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convict would receive the fixed punishment if hese is reported to the authorities. In
the first report, a thief was brought to the Prdpldthough the thief confessed to his

crime, the Prophet said to him: “I don’t think yoammitted theft.” However, the man

stated that he did perpetrate theft. ThereuponPtbphet ordered that the thief's hand be
cut off 28 In the second report, a Makhzumi woman had hed han off because she

committed theft®® Commenting on thiiadith, Ibn ‘Ashur remarks that the woman

received the punishment despite her repentfice.

In the thirdhadith the Prophet advised people not to expose theesdithey
committed a crime that deserves a fixed punishmgné Prophet said that he would
enforce the punishment if an offender reports hisecto hini™* The Prophet made this
statement in the context of the fixed punishment flarnication. The Ibadi jurist
Atfiyyash suggests that thieadith eliminates the role of repentance as a mitigataagoir
in the case of thef®? Similar to thishadithis theathar report on the authority of ‘Amr b.

Shu'ayb (d. 118/736) in which he describes a casleaft that was established before the

298 Thjs hadithis mentioned irSunan Abi Dawudnd Sunan al-Nas&’ial-Khazin,Lubab al-Ta'wit Hud
al-Hawwari, Tafsir Kitab Allah al-‘Aziz <http://www.altafsir.con#; <http://dorar.net/enc/hadith) Hud al-
Hawwari is an Ibadi exegete, who lived in Algeftéis name is Hud b. Muhakkam al-Hawwari, and his
famous work isTafsir Kitab Allah al-‘Aziz Muhammad Baba‘amnat al., 2:443

29 This hadith is mentioned in Sahih Muslim Sunan Abi Dawudand Sunan al-Naszi
<http://dorar.net/enc/hadith

300 |pn ‘Ashur,al-Tabhrir.

%01 This hadith is mentioned in Sunan al-Bayhagi and Ibn ‘Abd al-Barr's al-Istidhkar;
<http://dorar.net/enc/hadith In thishadith Zayd b. Aslam (d. 136/753) is quoting the Prophéerefore,
this hadithis mursal(i.e. the link between t@bi‘i and the Prophet is missing).

302 Atfiyyash, Hamayan al-Zad
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Prophet through witness&%. When the plaintiff asked the Prophet to exemptttiief
from punishment, the Prophet told him that the rral@nnot refrain from enforcing the
punishment if the crime was established before Kealso informed the plaintiff that he
could have relinquished his right before bringihg tlefendant to hiri*

Each of Group A and Group B cites Q. 5:39 to praverefute the role of
repentance as a mitigating factor in the case effitted punishment for theft. Group B
construes the conditional sentence in Q. 5:39aBgtan exception for repentant thieves
from facing the punishment. However, Group A refuieis argument by comparing this
verse to Q. 5:34 and stressing that Q. 5:39 doésexdude repentant thieves from
punishment because it lacks the syntactic struatfiren exceptive clause that Q. 5:34
has. Moreover, Group B uses analogy and extendsitigating impact of repentance
upon the fixed punishment for brigandage to thee aafstheft. Nevertheless, Group A
asserts that it is invalid to draw such an analmging to the peculiarities of each case.

Furthermore, the Imami scholars from Group B art@thar report in which *Ali
b. Ali Talib exempted a thief from receiving the nghment of hand-cutting.
Nevertheless, Group A provides thréadith reports which reveal that the fixed
punishment should be enforced once the crime &bbksihed. Two of these reports show

that the fixed punishment for theft was inflictedon the offender when the crime was

303 According to al-Suyutithis hadithis mentioned in ‘Abd al-RazzagMusannaf al-Suyuti,al-Durr.

304 This remark is highlighted in a simil&adith in which the Prophet said: “You should exempt one
another from the fixed punishments, since whatexiene deserving a fixed penalty comes to my atbenti
[its penalty] must be executed.” Thidith is mentioned inSunan Abi Dawudind Sunan al-Nas&a(i
<http://dorar.net/enc/hadith The rendition of thikiadithis provided by Scott Lucas in his “Abu Bakr ibn
al-Mundhir, Amputation, and the Art of ljtihad,” 85Few minor changes have been introduced in deder
maintain consistency throughout the research.
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established through confession in the first casg thmough evidence in the second.
Moreover, Group A provides athar report in which the Prophet was reported to have
declared that the ruler cannot refrain from enfogdhe fixed punishment once the crime
is established. The arguments of Group A seem &irbager than those of Group B due
to the hadith reports they cite and to their refutation of thessbility of drawing an
analogy between the cases of theft and brigandage.

Although | have not found thathar report that the Imamis cite in the available
sources of the seven schools, | have encountgregsaic opinion by a Hanbali jurist that
espouses the same idea presented inathar report. Explaining his paradigm that
governs the mitigating impact of repentance upoedi punishments, Ibn al-Qayyim
concludes that the ruler would have the optionitbee pardon or punish a repentant
convict when the crime is established through cssite>®® Ibn al-Qayyim’s contention
is almost identical with what the Imamis believencerning the mitigating impact of
repentance upon the fixed punishment for theft. ih@mis (in one trend in the school)
affirm that the ruler can pardon or punish a regentonvict of theft if the crime is
established through confession. They add thatule would not have this option if the

crime was established through evidence.

0% |pn al-Qayyim, 3:311-312; the evidence advancetbhyal-Qayyim is discussed under 2.6.
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3.4 Liability of repentant convicts

All jurists and exegetes from Group B that recognize mitigating impact of
repentance upon the fixed punishment of hand-guitinthe fixed punishment for theft
hold repentant thieves liable for the property te&sal. For instance, al-Shafi‘i declares
that a thief is liable for what he steals whethenet his hand is cut off and whether or
not the stolen item exist&® Similarly, the Imami jurist Migdad al-Suyuri say#s for
the right of the owner, it is never cancelled bgs@n of repentancé® Likewise, the
Imami jurist al-Tusi maintains that a repentanethivould be requested to return the
stolen itent® Along the same line, the Imami jurist Sa‘id al-Rewdi stresses that a

repentant thief has to return the stolen properitstrightful owner®

3.5 Conditions for the validity of convicts’ repante

This section answers a crucial question as to venetpentance in the case of the
fixed punishment for theft is subject to certaimdibions that render it valid from a legal
perspective. The analysis shows that almost alitgifrom Group B that recognizes the
mitigating impact of repentance upon the fixed ghment for theft stipulate that
repentance has to take place before arrest—wiéneefe to Q. 5:34. The Imamis phrase

their stipulation in a slightly different way andamtain that repentance has to occur

308 Al-Mawardi, al-Hawi, 2:707.
307 Al-Suyuri, part 4, 43.
308 Al-Tusi, al-Tibyan

309 Al-Rawandi,2:385.
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before theft is established before the court. S&mafi‘i and Imami jurists add that pre-
arrest repentance has to be accompanied by rightamduct.

Jurists from Group B that espouse the cancellatfonand-cutting by reason of
repentance specify a time frame during which regpese in the case of the fixed
punishment for theft can be legally valid. For ex¢anal-Shafi‘i (in one opinion) and the
Imami jurist al-Kashani postulate that repentamcéhe case of the fixed punishment for
theft has to take place before arrest, or else¢hie€s hand would be cut off-° Shifting
the focus of the time frame, Ahmad b. Hanbal aredlthamis (in one opinion) require
that repentance should occur before the crime eft is established before the judge,
either through confession or evideritk Furthermore, the Imamis (in another opinion)
state that repentance has to take place beforeeuigence is established against the
thief3'? Emphasizing the reason why the Imamis stipulaie ¢ondition, Ahmad al-
Jaza'iri argues that a thief's repentance mightb®igenuine if he declares it after the
evidence is established against Hirh.

Acting upon the apparent meaning of Q. 5:39, s@hefi‘i and Imami jurists
contend that righteous conduct is a condition iier talidity of repentance. For instance,
the Shafi‘i jurist al-Mawardi opines that repentanwould not be accepted until it

becomes manifest through performing righteous éduating a period of time in which it is

310 Al-Mawardi, al-Hawi, 2:818-19; al-Kashanal-Safi Abu Hayyanal-Bahr.
311 Al-‘Ulaymi, 2:293-95; al-Jaza'iri, 3:383-84.

312t theft is established through confession, thagriwould have the option to either pardon or guttie

offender; al-Suyuri, part 4, 43; al-Bahrani, 376Rawandi, 2:385.

313 Al-Jazairi, 3:383-84.
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possible to establish the sincerity of a thiefghteousnes$:* The Imami jurist Ahmad
al-Jaza'ri cites an opinion in the Imami school ethistates that this period should be
around five month3'® If a thief does something good during this peribd,would not
receive the fixed punishment for theft. Fixing aripg of time to test a thief's
righteousness clearly demonstrates the juristiceonfor establishing the sincerity of a

thief's repentance.

3.6 Conclusion

Unlike brigandage, theft lacks the elements oferioe and terror. Nevertheless,
some jurists draw an analogy between the two crieneserning the mitigating impact of
repentance. The Shafi‘is (in one opinion), Hanbared Imamis contend that a repentant
thief would not have his right hand cut off, but Wweuld have to return the stolen
property to the rightful owner. The Shafi‘is quglifhis exemption by stipulating that
repentance has to take place before arrest, whéreddanbalis and the Imamis (in one
opinion) state that repentance has to occur befa# is established before the judge—
whether the crime is established through confessioevidence. Moreover, the Imamis
(in another opinion) postulate that repentance lshtake place before the evidence is
established against the thief. They add that tier nrould have the option to either

pardon or punish the repentant thief if theft isabbshed through confession.

314 Al-Mawardi, al-Hawi, 1:819; al-Muzi'i, 1:579.

315 Al-Jazairi, 3:383-84.
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Nonetheless, the Hanafis, Malikis, Shafi‘is (in am@nion), Zahiris, Zaydis, and Ibadis
declare that a thief would have his right handaftieven if he repents.

The analysis of the mitigating impact of repentanpon the fixed punishment for
theft reveals the centrality of the Quran in tbgdl discourse across the eight schools as
well as among jurists and exegetes who do not gefora certain legal school. The two
opposing scholarly camps cite Q. 5:39 as a supgditeir argument. Moreover, jurists
who espouse the cancellation of the punishment Qite5:34 and draw an analogy
between the two cases of theft and brigandage. Menvé is not clear why these jurists
do not adhere to the sevetzddith reports that the majority of scholars provides to
demonstrate that repentance does not cancel tbeé fixnishment for theft. These reports
show that the fixed punishment for theft was erddronce the crime was established
before the Prophet—regardless of whether the cviiae established through confession
or evidence.

The majority of scholars believes that the corsvintthese reports were repentant
because they wanted to be purified from their sirough receiving the punishment.
Furthermore, these scholars stress that in onédntia thief came to the Prophet and
confessed of his crime. Confession, according &sehjurists, serves as a marker for
repentance. Jurists who believe in the mitigatimpact of repentance upon the fixed
punishment for theft may construe thdsadith reports as evidence for enforcing the
punishment upon the establishment of crime. They m@& perceive any relationship
between repentance and these reports as thesedaispsecedents do not mention that a

thief declared his repentance then was arrested thi¢ crime was established before the
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judge. The influence of Q. 5:34 upon the discowséhese scholars may support my

hypothesis.
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CHAPTER 4: REPENTANCE AND ACCUSATION OF FORNICATIO(QADHF)

This chapter assesses the legal significance oéntapce in terms of its
mitigating impact upon the fixed punishment for @hecusation of fornicationgadh)
under Islamic law. It attempts to answer two mamesjions. First, is the fixed
punishment fogadhf cancelled by reason of repentance? Second, isitaep= in this
case subject to certain conditions that renderaltdvfrom a legal perspective? The
discussion in this chapter is based on the assamtitat the plaintiff does not confess to
committing fornication and the defendant is unablesupport his accusation with four
witnesses. The analysis reveals that the majofijyrists maintains that repentance does
not cancel the punishment of flogging, but candbkés rejection of testimony and the
label of being “immoral.” Moreover, most of theserigts stipulate that repentance

becomes valid only when the convict declares teawas lying in his accusation.
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Table 4.1: Mitigating Impact of Repentance uponkhed Penalties for Qadhf

Flogging Eighty Times | Eternal Rejection of Testimony] Labeling as Immoral
Cancelled Cancelled Cancelled
Hanafis No No Yes
Malikis No Yes Yes
Shafi‘is No Yes Yes
Hanbalis No Yes Yes
Zahiris No Yes Yes
Zaydis No Yes Yes
Imamis No Yes Yes
Ibadis No Yes Yes
Figure 4.1: Mitigating Impact of Repentance upoa flixed Penalties for Qadhf
8,
7,
O Ibadis
61 @ Imamis
5 o Zaydis
4 B Zahiris
0O Hanbalis
31 O Shafi's
21 | Malikis
@ Hanafis

Flogging Eighty Times Eternal Rejection of Labeling as Immoral
Cancelled Testimony Cancelled Cancelled
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4.1 Definition ofgadhf

Lexically, gadhf means “to hurl, to allege, or to insuft® Under Islamic law,
gadhfrefers to an allegation in the form of an insgjaimst somebody’s chastity in order
to bring shame on the insulted perstaia(sabil al-ta‘yir).>*” More specifically, it refers
to accusing a person of committing fornicatiozing).>'® Some jurists extend the
definition of gadhfto cover accusations of any sexual activity oatdite context of a
valid marriage—such as homosexuality, lesbianisstiblity, anal intercourse between a
man and a woman, and prostitution. Moreover, tlienck ofqadhfrefers to denying a
person’s paternity and to accusing a person’s pasercommitting fornicatiori:® as
stated by several jurist&® Qadhfis not necessarily a false accusation becaussibe
true and can be supported with evidence. Only wtherdefendant is unable to produce

four witnesses to prove his claim can his accusdi®considered as fale.

316 Arabic Language Academs/-Mu‘jam al-Wasit 4" ed. (Cairo: Maktabat al-Shuruq al-Dawliyya, 2004)
721; al-FayruzabadBasa'ir Dhawi al-Tamyiz fi Lata'if al-Kitab al-'Az ed. Muhammad al-Najjar, vol. 4
(Beirut: al-Maktaba al-‘limiyya) 250.

17 |bn Hazm,al-Muhalla, 12:261; this chapter does not discuss the lega$equences for accusing one’s
wife of adultery. This topic is separately addrelsby jurists and exegetes under the categorii‘af
(reciprocal cursing). See Q. 24:6-9.

318 Qal'aji et al., 327; Basically, Abu Hanifa definEsnication as unlawful vaginal intercourse betwee
man and a woman who is not his wife. However, ttegonity of jurists contend that fornication refdcs
unlawful intercourse—vaginal or anal—between a raad a woman who is not his wife, and to anal
intercourse between two men.

319 Under Islamic law, a valid marriage establisheefmity. Therefore, if a child is born out of wedkp he
would not be considered as the son of the biolbdither. Insulting a person by telling him thas fiather
commits fornication might imply that the insultedrpon was born out of wedlock and thus is not acdon
his father. Insulting a person by telling him thas mother commits fornication could imply that the
insulted person was born as a consequence of adalte thus he would not be a son of his fatheragho
name he bears. This is why accusing a person’sypafecommitting fornication could make a case for
gadhf—from the perspective of jurists who consider dagya person’s sonhood to his fathegaght

320 |pn Hazm al-Muhalla, 12:220-223.
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4.2 Fixed punishment fajadhf

When the victim ofgadhfbrings the case to the court’s attention, the riidat
would receive the fixed punishment fqadhfif he is unable to prove his accusation
through four upright witnesses. If the defendarissantiates his accusation with such
evidence®® he would not receive the fixed punishmentdadhf This stipulation of four
witnesses is stated very clearly in Q. 24:4 in Wwhizod says: “[As for] those who hurl
[insults atf** chaste women, then they do not come up with foitmesses, flog them
eighty times and do not accept any testimony ofshever, and those are the ones who
are immoral fasics).” This chapter is based on the assumption tmatdefendant is
unable to support his accusation with four witnessed that the victim ajadhfbrings
the case to the court and demands the enforcerhdm tixed punishment fajadht

The fixed punishment forgadhf as stated in Q. 24:4, consists of three
components: flogging the convict eighty times; cgjgy his testimony forever; and

describing him as fasiq (immoral person). To befasiqgsignifies that a person commits

%2110 Q. 24:13, God says: “If they had come up wighrfwitnesses against it—yet as they did not come u
with the witnesses, then those, in the Reckoningofl, are the liars.” The translation of this veise
mainly the rendition of Ghali,kttp://Quran.con¥.

322 These four witnesses have to clearly state thahatincident each and every one of them did see th
plaintiff's penis into the vagina of a woman andttthis woman is not the plaintiff's wife. Sincagivery
detailed description is highly unlikely to be adeed by four men at the same time, the defendangdy
likely to receive the fixed punishmefuar gadhf Ibn ‘Atiyya remarks that God stipulates the cdiodi of
four witnesses in order not to expose His slavestamave mercy on them; Ibn ‘Atiyyal-Muharrar.

323 “Those who hurl” is the English equivalent for tAeabic phrase &l-ladhin yarmufi in the Qur'anic
text of Q. 24:4. A large number of exegetes inahailable sources interpretl“ladhin yarmuri as “those
who insult” @l-ladhin yasubbun For example, see al-Qurtubi, 122. To retaingbhphemistic figurative
Qur'anic style of al-ladhin yarmur’ the English word “hurl” is used as an equivalehb give a hint of
what type of hurling is meant by the verse, theaplr“insults at” is put in parenthesis after theadvo
“hurl.” These insults implicitly refer to the acain of fornication.
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major sins, persists in committing minor sins, as lan immoral charact&?® In general,
the legal significance of the labdhbSiq' is that a person who fits this description cannot
have his testimony accepted before the court owinghe lack of moral integrity;
moreover, such a person is denied access to kéyopssin the state and he cannot serve
as a legal guardianv@li). Furthermore, most jurists do not recogniZasqgs validation

of the marriage contract of his daught&rin other words, an immoral person is not
given authority over people, whether through hititeony, guardianship, or being in
power.

By and large, most jurists consider the fixed ipament for gadhf as an
individual’s right, which would imply that the fidepunishment would be cancelled if the
victim grants a legal pardon to the offend@rHowever, Abu Hanifa perceives the fixed
punishment fogadhfas God’s right, which would imply that the fixedrpshment would
be enforced even if the victim legally pardons dfifender®?’ Moreover, Malik (in one

opinion) regards the fixed punishment fgadhf as a right for God and people and

contends that it could not be cancelled if theimgbardons the offender after the case is

324 Qal'gji et al., 307.

32% The majority of jurists perceive the guardian'sisent as a condition for the validity of the mageia
contract of his daughter. If a guardian does nptaye of the marriage, the contract would be nodl eoid
from its inception. A woman, as stated by the migjaof jurists, has to seek her guardian’s apprafal
marriage, regardless of her age and regardlessieihgte consummated a previous marriage.

326 Al-Muzi‘i, 2:984-85; Ibn al-JawziZad al-Masit

327 pAl-JassasAhkam al-Qur'an5:114.
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reported to the rulef® Throughout this research, the offencejatihfis considered as an

individual’s right.

4.3 Mitigating impact of repentance

This section attempts to answer a crucial questisnto whether repentance
cancels the three penalties comprising the fixedighument forgadhf Moreover, it
analyzes the reasons and evidence cited by jarsisexegetes that justify or deny the
mitigating impact of repentance upon the three camepts of the fixed punishment for
the accusation of fornication. The analysis shohat talmost all jurists state that
repentance does not cancel the punishment of figgdiut it cancels the punishment of
labeling the convict ofjadhfas immoral. Moreover, the majority of scholars &e&dis that
repentance cancels the punishment of eternal i@peof testimony. The linguistic rule
governing the anaphoric reference of an exceptiese when preceded by a sequence
of coordinated sentences is a main reason whytguegpress opposing views on
accepting the testimony of a repentant convigautht

Upon describing the fixed punishment foadhf in Q. 24:4, God states an
exception for those who repent of their crime in23:5: “Except for those who repent
after that and act righteously. Surely God is Bwergiving, Ever-Merciful.” The
apparent meaning of the verse suggests that regerttavicts would neither be flogged,
have their testimony rejected, nor be describeidhasoral. Nevertheless, there is virtual

unanimity of opinion among jurists and exegetes ghegepentant convict afadhfwould

328 |pn al-Faras, 3:340.
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be flogged despite his repentariteThis unanimity is achieved across the eight school
as well as independent jurists who are not af@tiatwith a certain legal school.
Nonetheless, al-Sha'bi, al-Janabidhi, and a fewfiSharists contend that a repentant
convict of gadhfwould not be flogged® These contentions—though weakened by the
overwhelming majority of jurists—could constitutenainor trend in Islamic law that

suggests that all fixed punishments are canceljagdson of repentance.

Figure 4.2: Repentance Paradigms in Islamic Critliaev

O Ibadis

B Imamis
O Zaydis
B Zahiris
0O Hanbalis
0O Shafi's
| Malikis
O Hanafis

Repentance Cancels all Repentance Cancels No Repentance Cancels all
Fixed Punishments, save Fixed Punishment, save Fixed Punishments, even
Qadhf Brigandage Qadhf

329 Al-JassasAhkam al-Quran5:115; Ibn al-Faras, 3:342-343; al-Muzi‘i, 2:988:Tabaranial-Tafsir al-
Kabir; al-Suyuti,al-Iklil, 3:1008; Ibn Hazmal-Muhalla, 12:22;al-Thula'’i, 4:384-385; al-Rawandi, 2:389,
1:428; al-Suyuri, part 4, 38; Atfiyyashlamayan al-Zad

330 Al-Qurtubi, 15:133-134; al-BaghawMa‘alim al-Tanzit al-Shirbini, 2:665; al-JanabidhBayan al-
Sa‘adg al-Mawardi,al-Hawi, 2:823-824; al-Mawardi did not mention the namethe Shafi'i jurists who
espouse the cancellation of flogging because ahigmce.
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Figure 4.3: Repentance Paradigms in Islamic Crihiaa

4%

O First Paradigm: Repentance Cancels all
Fixed Punishments, save Qadhf

m Second Paradigm: Repentance Cancels
No Fixed Punishment, save Brigandage

0O Third Paradigm: Repentance Cancels all
Fixed Punishments, even Qadhf

The position of the fixed punishment fgadhfin the dichotomous theory of
rights leads almost all jurists and exegetes toydka mitigating impact of repentance
upon flogging. Scholars argue that flogging in fheed punishment fogadhfis an
individual’s right and therefore it cannot be cdlemeby reason of repentance in the same
way retaliation is not cancelled by the convicepentancé® Furthermore, Ibn Hazm
suggests that the lexis of the exceptive claus®.i24:5 precludes the possibility that
flogging would be cancelled because of the conwicEpentance. He argues that if
absolute repentance cancels flogging, the excemfiamese would hypothetically read
“except for those who repent” instead of “excepttfiose who repent after that? Ibn
Hazm asserts that the prepositional phrase “dftf tneans “after the convict is flogged

eighty times, after his testimony is rejected, after he is labeled as immoral.”

3! Al-Biga'i, Nazm al-Durar al-BaghawiMa‘alim al-Tanzit al-Khazin,Lubab al-Ta'wit al-Tabari,Jami*
al-Bayan al-Muzi‘i, 2:983; al-Alusi,Ruh al-Ma‘anj al-Najri, 2:428;Muhammad b. al-Qasim, 403; al-
Thula'i, 4:384-385; al-Tusial-Tibyan

332 |pn Hazmal-Muhalla, 12:22.
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Therefore, repentance has a mitigating impactencise ofjadhfafter—not before—the
enforcement of flogging.

Jurists unanimously agree that a repentant com¥igadhfwould no longer be
described as immoral and that he would become Hghiifadl) persort>> Nevertheless,
scholars express two main opinions concerning éneallation of the eternal rejection of
the convict’s testimony by reason of repentancechvare in fact just the opposite of one
another. First, repentance renders the testimonpefconvict ofqadhf valid. Second,
repentance does not render the testimony of theictoof gadhfvalid. As far as the eight
schools are concerned, the second opinion is pityrespoused by the Hanafis, whereas
the first opinion is mainly adopted by the MalikBhafi‘is, Hanbalis, Zahiris, Zaydis,
Imamis, and Ibadis. The opinions of the eight sthawe illustrated in Table 4.2 and

Figure 4.4 below.

333 Al-Suyuti, al-Iklil, 3:1008; al-Muzi‘i, 2:983; al-Qurtubi, 15:133; Ikluzayy,al-Tashit Ibn Hazm,al-
Muhalla, 12: 22; al-Thula'i, 4:384-385; Muhammad b. al-@as403.
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Table 4.2: Mitigating Impact of Repentance uponeReépn of Future Testimony in Qadhf

Eternal Rejection of Convict's Testimony
Cancelled

Hanafis No

Malikis Yes
Shafi‘is Yes
Hanbalis Yes

Zahiris Yes

Zaydis Yes

Imamis Yes

Ibadis Yes

Figure 4.4: Mitigating Impact of Repentance upoljeRigon of Future Testimony in Qadhf

13%

O Rejection of Testimony Cancelled

| Rejection of Testimony Not Cancelled

87%
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At the individual level, scholars who support tlrstfopinion (Group A) as well
as those who adopt the second opinion (Group B)naeationed in Table 4.3 and
arranged in chronological order. Given that soméhaities are reported to have
declared both opinions, the names of these schatarkighlighted.

Table 4.3: Mitigating Impact of Repentance uponeReépn of Future Testimony in Qadhf

Group A Group B
(Rejection of Testimony is Cancelled by (Rejection of Testimony is not Cancelled by
Repentance) Repentance)
Death Death
Scholar Date Scholar Date
‘Umar b. al-Khattab 23/644 Ibn ‘Abbas 68/687
‘Ali b. Abi Talib 40/661 Shurayh 781697
Masruq ca. 62/681 Sa'id b. al-Musayyib 93/711
Ibn ‘Abbas 68/687 Sa'‘id b. Jubayr 94/712
Ibn ‘Umar 73/692 Ibrahim al-Nakha'i 96/715
‘Abd Allah b. ‘Utba 74/693 Al-Sha'bi 100/718
Shurayh 78/697 Mujahid ca. 104/722
Sa'id b. al-Musayyib 93/711 ‘Ikrima 105/723
Sa'id b. Jubayr 94/712 Muhammad b. Sirin 110/728
Al-Sha'bi 100/718 Al-Hasan al-Basri 110/728
‘Umar b. ‘Abd al-'Aziz 101/719 Makhul ca. 112/730
Al-Dahhak ca. 102/720 Qatada 118/736
Mujahid ca. 104/722 Zayd b. ‘Ali 122/739
Al-Qasim b. Muhammad ca. 105/723 Abu Hanifa 150/767
‘Ikrima 105/723 Ibn Jurayj ca. 150/767
Salim 106/724 ‘Abd al-Rahman b. Zayd b. Jabir ?
Tawus 106/724 Zufar 158/774
Sulayman b. Yasar ca. 107/72" Sufyan al-Thawri 164/777
Mu‘awiya b. Qarra 113/731 Al-Hasan b. Salih ca./183
Muhammad al-Bagqir 114/732 Abu Yusuf 182/798
‘Ata’ ca. 114/732 Al-Farra’ 207/822
Muharib 116/734 Al-Samargandi 375/985
Al-Zuhri 124/741 Abu Hayyan 745/1344
Abu al-Zinad 130/747 Ibn ‘Ajiba 1224/1809
Ibn Abi Najih 131/748
‘Uthman al-Batti 143/760
Ja'far al-Sadiq 148/765
Al-Layth b. Sa'd 175/791
Malik 179/796
Al-Shafi'i 204/820
Abu ‘Ubayda 209/824
Abu ‘Ubayd 224/838
Ishaq b. Rahawayh 238/853
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Ahmad b. Hanbal 241/855
Abu Thawr 246/860
Abu al-Hawari ca. 99" cent.
Al-Tabari 310/923
Al-Zajjaj ca. 311/923
Al-Qassab ca. 360/970
Ilkiya al-Harrasi 405/1014
Abu Talib 424/1032
Makki b. Abi Talib 437/1045
Ibn Hazm 456/1064
Al-Tusi 460/1067
Sa'‘id al-Rawandi 573/1177
al-Mansur bi-Allah 614/1217
Al-Qurtubi 671/1272
Ibn Mutawwaj al-Bahrani 820/1417
Migdad al-Suyuri 826/1422
Fakhr al-Din al-Najri 877/1472
Al-Khatib Al-Shirbini 977/1569
Al-Shawkani 1250/1834
Atfiyyash 1332/1913
Al-Tabataba’i 1402/1982

The scholarly opinions over the mitigating impattepentance upon the eternal
rejection of convict’s testimony in the fixed pummsent forgadhfare mentioned here
again on the levels of both schools and individuailsts in order to demonstrate the
sources that cite these scholars. The first opithahrecognizes this mitigating impact is
advocated by ‘Umar b. al-Khattd®' ‘Ali b. Abi Talib,3*® Masrug®® Ibn ‘Abbas (in one

opinion)®*” Ibn ‘Umar2®® ‘Abd Allah b. ‘Utba®*° Shurayh (in one opiniorif? Sa‘id b.

334 Al-Baghawi, Ma‘alim al-Tanzit al-Khazin,Lubab al-Ta'wit Ibn ‘Adil, al-Lubal al-Suyuti,al-Durr;
Makki b. Abi Talib, al-Hidaya al-Tabari,Jami‘ al-Bayan lbn al-‘Arabi, 3:345; al-Tabarsiiajma‘ al-
Bayan al-Tusi,al-Tibyan

335 Atfiyyash, Hamayan al-Zad

338 Masruq is an independent jurist, who lived in Kufis name is Masruq b. al-Ajda‘ b. Malik b. Umayya
b. ‘Abd Allah. He died in ca. 62/681; al-Suyudil-Durr; al-Tha'labi, al-Kashf lbn ‘Ajiba, al-Bahr, al-
Tabari,Jami‘ al-Bayan al-TabarsiMajma‘ al-Bayan al-Tusi,al-Tibyan

337 Al-Baghawi, Ma‘alim al-Tanzit al-Khazin,Lubab al-Ta'wit Ibn ‘Adil, al-Lubal al-Suyuti,al-Durr;
Makki b. Abi Talib,al-Hidaya al-Tabari,Jami‘ al-Bayan al-Shirbini, 2:665; al-Muzi‘i, 2:984; al-Tabarsi,
Majma' al-Bayan Hud al-Hawwari Tafsir Kitab Allah Atfiyyash, Hamayan al-Zad
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al-Musayyib (in one opinion}:* Sa‘id b. Jubayr (in one opiniofi¥? al-Sha‘bi (in one
opinion)3** ‘Umar b. ‘Abd al-‘Aziz*** al-Dahhak®*> Mujahid (in one opinion*® al-

Qasim b. Muhammatf/ ‘lkrima (in one opinion}*® Salim3*° Tawus*° Sulayman b.

338 AI-Shirbini, 2:665.

339 «Abd Allah b. ‘Utba is an independefurist, who livedin Kufa. His name is ‘Abd Allah b. ‘Utba b.
Mas‘ud b. Ghafil b. Habib, and higinyais Abu ‘Abd al-Rahman. He died in 74/693; Ibn SatiTabaqgat
al-Kubra, 5:58-59, <http://shiaonlinelibrary.com/=]-Shirazi, 60; al-Tha‘labial-Kashf Makki b. Abi
Talib, al-Hidaya al-Tabari,Jami* al-Bayan

349 shurayh is an independgatist, who lived in Kufa. His name is Shurayh bHarith b. Qays al-Kandi.
He died in 78/697; al-SamarqganBghr al-‘Ulum; al-Alusi, Ruh al-Ma‘ani

31 sa‘id b. al-Musayyib is an independgumtist, who lived in Medina. His name is Sa‘id bMusayyib b.
Abi Wahb b. ‘Amr b. ‘A’idh b. ‘Imran. He died in 9311; al-SamargandBahr al-‘Ulum; al-Baghawi,
Ma‘alim al-Tanzil al-Khazin,Lubab al-Ta'wil lIbn ‘Adil, al-Lubahl al-Tha'labi,al-Kashf Makki b. Abi
Talib, al-Hidaya al-Tabari, Jami* al-Bayan Ibn Kathir, Tafsir al-Quran al-‘Azim
<http://www.altafsir.con#; al-Tusi,al-Tibyan

342 3a'd b. Jubayr is an independéumist, who lived in Kufa. His name is Sa‘id b. &yb b. Hisham. He
died in 94/712; al-BaghawiMa‘alim al-Tanzil al-Khazin, Lubab al-Ta'wil Ibn ‘Adil, al-Lubak al-

Tha'labi, al-Kashf al-Tabari, Jami‘ al-Bayan al-Thula’i, 4:385; al-Alusi,Ruh al-Ma‘anj al-Tabarsi,
Majma’ al-Bayan al-Tusi,al-Tibyan Atfiyyash,Hamayan al-Zad

343 Al-Samargandi,Bahr al-‘Ulum; al-Baghawi, Ma‘alim al-Tanzil al-Khazin, Lubab al-Ta'wit Abu
Hayyan, al-Bahr; Ibn ‘Adil, al-Lubaly al-Suyuti, al-Durr; al-Tha'labi, al-Kashf lbn ‘Ajiba, al-Bahr,
Makki b. Abi Talib,al-Hidaya al-Tabari,Jami‘ al-Bayan Ibn Kathir, Tafsir al-Qur’an al-Shawkanifath
al-Qadir; al-Jassasdhkam al-Qur'an 5:118; al-Muzi‘i, 2:984; al-Thula’i, 4:385; al-Aki, Ruh al-Ma‘anij
al-TabarsiMajma' al-Bayan al-Tusi,al-Tibyan al-Amin al-Shinqiti,Adwa’ al-Bayan

344 ‘Umar b. ‘Abd al-‘Aziz is an independeirist, who lived in Medina. His name is ‘Umar i&bd al-
‘Aziz b. Marwan b. al-Hakam b. Abi al-‘As b. Umayyale died in 101/719; al-Baghawija‘alim al-
Tanzit al-Khazin,Lubab al-Ta'wil Ibn ‘Adil, al-Lubaly Makki b. Abi Talib,al-Hidaya al-Tabari,Jami’
al-Bayan al-Alusi, Ruh al-Ma‘anj al-Tusi,al-Tibyan

345 Al-Dahhak is an independent jurist aedegete, who lived in Khorasan. His name is al-Réhb.
Muzahim al-Hilali. He died in ca. 102/720; al-Thabl, al-Kashf al-Tabari,Jami‘ al-Bayan Ibn Kathir,
Tafsir al-Qur'an al-ShawkaniFath al-Qadir, al-Thula'i, 4:385; al-Tusial-Tibyan al-Amin al-Shinqiti,
Adwa’ al-Bayan

346 Mujahid is an independent jurist aegegete, who lived in Mecca. His hame is Mujahiddbr. He died
in ca. 104/722; al-BaghawMa'alim al-Tanzit al-Khazin, Lubab al-Ta'wit Abu Hayyan,al-Bahr, lbn

‘Adil, al-Lubah al-Tha‘labi,al-Kashf Makki b. Abi Talib,al-Hidaya al-Jassasdhkam al-Qur'an 5:118;

al-Muzi‘i, 2:984; al-Alusi, Ruh al-Ma‘anj al-Tabarsi,Majma‘' al-Bayan al-Tusi, al-Tibyan Atfiyyash,

Hamayan al-Zad
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Yasar>>* Mu‘awiya b. Qarra>* Muhammad al-Baqit>* ‘Ata’, *** Muharib3>° al-Zuhri 3°

Abu al-Zinad®’ Ibn Abi Najih>*® ‘Uthman al-Batti**° Ja‘far al-Sadid®® al-Layth b.

347 think that al-Qasim b. Muhammad is a refererweaf-Qasim b. Muhammad b. Abi Bakr al-Siddig. He
is an independernjtrist, who lived in Medina. He died in ca. 105/72%hu Hayyan,al-Bahr, al-Jassas,
Ahkam al-Qur'an5:118.

348 ‘|krima is an independenurist and exegete, who lived in Mecca. His namékisma b. ‘Abd Allah,
and hiskunyais Abu ‘Abd Allah. He died in 105/72%]-BaghawiMa‘alim al-Tanzit al-Khazin,Lubab al-
Ta'wil; Ibn ‘Adil, al-Lubaly al-Alusi, Ruh al-Ma‘ani

349 think that “Salim” is a reference to Salim b.5é Allah b. ‘Umar b. al-Khattab. He is an indepamtde
jurist, who lived in Medina. He died in 106/724; Ablayyan al-Bahr; al-Jassasihkam al-Qur'an5:118.

%09 Tawus is an independejrist, who lived in Yemen. His name is Tawus by&an. He died in 106/724;
al-SamargandiBahr al-‘Ulum; al-Baghawi,Ma‘alim al-Tanzil al-Khazin,Lubab al-Ta’'wil Abu Hayyan,
al-Bahr; Ibn ‘Adil, al-Lubaly al-Suyuti,al-Durr; al-Tha'labi,al-Kashf Makki b. Abi Talib,al-Hidaya al-
JassasAhkam al-Qur’an 5:118; al-Muzi‘i, 2:984; al-Thula’i, 4:385; al-a&i, Ruh al-Ma'anj al-Tabarsi,
Majma‘ al-Bayan al-Tusi,al-Tibyan

%! sulayman b. Yasar is an independienist, who lived in Medina. He died in ca. 107/726-Baghawi,
Ma'‘alim al-Tanzit al-Khazin,Lubab al-Ta'wit 1bn ‘Adil, al-Lubaly al-Tha'labi,al-Kashf lbn ‘Ajiba, al-
Bahr; al-Tabari,Jami‘ al-Bayan

%2 Mu'awiya b. Qarra is an independgutist, who lived in Basra. His name is Mu‘awiya®arra b. lyas
b. Hilal b. Ri'ab. He died in 113/731; al-Alugkuh al-Ma‘ani

353 Muhammad al-Bagjir is an independguntst, who lived in Medina. He is a member of fRephet’s
family. His name is Muhammad b. ‘Ali Zayn al ‘Abidb. al-Husayn b. ‘Ali b. Abi Talib, hikunyais Abu
Ja'far, and hisaqabis al-Baqir. He died in 114/732; al-Tabafgiajma’ al-Bayan al-Tusi,al-Tibyan

34 Al-Samargandi,Bahr al-‘Ulum; al-Baghawi,Ma‘alim al-Tanzil al-Khazin, Lubab al-Ta’'wit Abu
Hayyan, al-Bahr; lbn ‘Adil, al-Lubaly al-Suyuti, al-Durr; al-Tha'labi, al-Kashf Ibn ‘Ajiba, al-Bahr,
Makki b. Abi Talib, al-Hidaya al-JassasAhkam al-Qur'an 5:118; al-Suyutial-Iklil, 3:1009; al-Muzi'i,
2:984; al-Thula’i, 4:385; al-Tabardlajma‘ al-Bayan al-Tusi,al-Tibyan

%% Muharib is an independeirist, who lived in Kufa. His name is Muharib bitlar b. Kardus b.
Qarwash. He died in 116/734; al-AluBiyh al-Ma‘ani

38 Al-Zuhri is an independerjarist, who lived in Medina. His name is MuhammadMvuslim b. ‘Ubayd
Allah b. Shihab al-Zuhri. He died in 124/741; algBawi,Ma‘alim al-Tanzil al-Khazin,Lubab al-Ta'wit
Abu Hayyan,al-Bahr, Ibn ‘Adil, al-Lubal al-Suyuti,al-Durr; Makki b. Abi Talib, al-Hidaya al-Tabari,
Jami* al-Bayan al-Jassasihkam al-Qur'an 5:118; al-Thula’i, 4:385; al-AlusRuh al-Ma‘anj al-Tabarsi,
Majma‘ al-Bayan al-Tusi,al-Tibyan

%7 Abu al-Zinad is an independejuirist, who lived in Medina. His name is ‘Abd Allah Dhakwan. He
died in 130/747; Makki b. Abi Talitgl-Hidaya
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Sa‘d>® Malik,*%? al-Shafii.**®* Ahmad b. Hanbal® Makki b. Abi Talib?®® al-Qurtubi>®®

Abu Thawr?®’ llkiya al-Harrasi®®® al-Khatib Al-Shirbini®® Ishaq b. RahawayH? the

%8 |bn Abi Najih is an independent jurist aestegete, who lived in Mecca. His name is ‘Abd Allah

Yasar, and hikunyais Abu Yasar. He is commonly known as lbn Abi Najitte died in 131/748; al-
Tabari,Jami‘ al-Bayan

%9 ‘Uthman al-Batti is an independejurist, who lived in Basra and Kufa. His name isthibhan b.
Sulayman al-Batti, and hisunyais Abu ‘Amr. He died in 143/760; al-Dhahaldjyar A'lam al-Nubala’
<http://www.islamweb.net/newlibrary] al-Shirazi,Tabaqaf al-Jassasihkam al-Qur'an5:118.

30 ja‘far al-Sadiq is an independgutist, who lived in Medina. He is a member of f@phet’s family.
His name is Ja‘far b. Muhammad al-Baqir b. ‘Ali Zagl-'Abidin b. al-Husayn b. ‘Ali b. Abi Talib, his
kunyais Abu ‘Abd Allah, and hidagabis al-Sadiq. He died in 148/765; al-Tabalgjma' al-Bayan al-
Tusi,al-Tibyan

361 Al-JassasAhkam al-Qur'an5:118.

362 al-Mawardi, al-Nukat wa al-‘Uyun <http://www.altafsir.cont#; al-Baghawi,Ma‘alim al-Tanzil al-
Khazin, Lubab al-Ta'wit Abu Hayyan,al-Bahr; 1bn ‘Adil, al-Lubah Ibn Juzayyal-Tashit Makki b. Abi
Talib, al-Hidaya, 1bn Kathir, Tafsir al-Qur'an al-Jassasihkam al-Qur'an 5:118; Ibn al-‘Arabi, 3:345; al-
Shirbini, 2:665; al-‘Ulaymi, 2:287; al-Muzi‘i, 2:8 al-Thula'’i, 4:385; al-AlusiRuh al-Ma‘anj al-Amin
al-Shinqiti,Adwa’ al-Bayan

363 Al-Mawardi, al-Nukat al-Baghawi, Ma‘alim al-Tanzit al-Khazin, Lubab al-Ta'wit al-Naysaburi,
Ghara'ib al-Qur'an; Ibn ‘Adil, al-Lubaly al-Tha‘labi, al-Kashf al-Samin al-Halabial-Durr; lbn ‘Ajiba,
al-Bahr, Makki b. Abi Talib, al-Hidayg al-Zamakhsharial-Kashshaf al-Razi, al-Tafsir al-Kabir; lbn
Kathir, Tafsir al-Quran al-JassasAhkam al-Quran 5:118; Ibn al-‘Arabi, 3:345; al-Shirbini, 2:66%-
‘Ulaymi, 2:287; al-Suyuti,al-Iklil, 3:1009; al-Muzi‘i, 2:983; al-Thula’i, 4:385; alaévandi, 1:429; al-
Suyuri, part 4, 37; al-Jaza'iri, 3:374; al-Alustuh al-Ma‘anj al-Tabarsi,Majma‘ al-Bayan al-Tusi, al-
Tibyan Atfiyyash,Hamayan al-Zadal-Amin al-Shingiti,Adwa’ al-Bayan

34 Makki b. Abi Talib, al-Hidaya Ibn Kathir, Tafsir al-Qur'an al-‘Ulaymi, 2:287; al-Alusi,Ruh al-
Ma‘ani; al-Amin al-Shingiti,Adwa’ al-Bayan

365 Makki b. Abi Talib,al-Hidaya

366 Al-Qurtubi, 15:137.

37 Makki b. Abi Talib,al-Hidaya

%8 Al-Harrasi, 2:300.

%%9 Al-Shirbini, 2:665.

379 Ishaq b. Rahawayh is a scholarhafdith, who lived in Khorasan, Nishapur, Iraq, Hejaz, @hand

Yemen. His name is Ishaq b. Ibrahim b. Makhlid firahim, and hikunyais Abu Ya‘'qub. He died in
238/853; Makki b. Abi Talibal-Hidaya
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Shafiis?’* Abu ‘Ubayda®’? Abu ‘Ubayd®”® al-Tabari®’* al-Zajjaj>"* al-Qassal3!® al-
Shawkant’” Ibn Hazm3"® Fakhr al-Din al-Najrt’® Abu Talib® al-Mansur bi-Allah?®*
the Zaydis’® al-Tusi®®® Sa‘id al-Rawandi®* Ibn Mutawwaj al-Bahrani®> Migdad al-
Suyuri®® al-Tabataba’®®’ the Imamis®® Abu al-Hawari®®® Atfiyyash>® and the

Ibadis3%?

"1 1bn ‘Ajiba, al-Bahr, Muhammad b. al-Qasim, 404; al-Tabalajma’ al-Bayan al-Tusi,al-Tibyan

372 Abu ‘Ubayda is a scholar of syntax, who lived iasBa. His name is Ma‘mar b. al-Muthanna al-Taymi.
He died in 209/824; al-Shawkafath al-Qadir, Hud al-Hawwari,Tafsir Kitab Allah

373 Abu ‘Ubayd is a linguist and jurist, who lived kteart (Afghanistan), Kufa, Baghdad, Tartus (Syria),
and Khorasan. His name is al-Qasim b. Sallam bd‘Allah. He died in 224/838; Makki b. Abi Talibl-
Hidaya

374 Al-Tabari, Jami‘ al-Bayan

375 Al-Zajjaj is a Hanbali linguist, who lived in Bagad. His name is Ibrahim b. al-Sari b. Sahl al-djajj
and hiskunyais Abu Ishag. He died in ca. 311/923; al-Zajjdg‘ani al-Qur'an wa I‘rabuh ed. ‘Abd al-
Jalil Shalabi, vol. 4 (Beirut: ‘Alam al-Kutub, 19881-32; al-Shawkankath al-Qadir.

376 Al-Qassab?:415-421.

377 Al-Shawkani Fath al-Qadir.

%78 |bn Hazm al-Muhalla, 12:22.

379 Al-Najri, 2:428.

380 Abu Talib is a Zaydi jurist, who lived in Amol @n). His name is Yahya b. al-Husayn al-Haruni. He
died in 424/1033; Muhammad b. al-Qasim, 404; <httpvw.hukam.net/family.php?fam=2>.

381 Al-Mansur bi-Allah is a Zaydi jurist, who lived iiemen. His name is ‘Abd Allah b. Hamza. He died in
614/1217; Muhammad b. al-Qasim, 404; <http://wwwdma.net/family.php?fam=2>.

32 Muhammad b. al-Qasim, 404; al-Thula’i, 4:385.
383 Al-Tusi, al-Tibyan

334 Al-Rawandi, 1:429.

3% Al-Bahrani, 362, 371.

388 Al-Suyuri, part 4, 37.
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The second opinion that denies the mitigating ichpzf repentance upon the
eternal rejection of convicts’ testimony in thedikpunishment fogadhfis supported by
lbn ‘Abbas (in one opinion}®? Shurayh (in one opiniori§> Sa‘id b. al-Musayyib (in one
opinion)3** Sa‘id b. Jubayr (in one opiniof}> Ibrahim al-Nakhat®® al-Sha'bi (in one

opinion)3*” Mujahid (in one opinion§?® ‘Ikrima (in one opinion¥*® Muhammad b.

37 Al-Tabataba'i is an Imami exegete and philosophém lived in Tabriz, Najaf, and Qom. His name is
al-Sayyid Muhammad Husayn al-Tabataba'i. He died462/1981; al-Tabataba'al-Mizan fi Tafsir al-
Quran, <http://www.altafsir.cont; Hamid Algar, “Allama Sayyid Muhammad Husayn HBaaba'i:
Philosopher, Exegete, and Gnostiggurnal of Islamic Studiek7.3 (2006): 326-351.

388 Al-Jaza'iri, 3:374.

%39 Abu al-Hawari, 160.

390 Atfiyyash,Hamayan al-Zad

391 Hud Al-Hawwari, Tafsir Kitab Allah

392 Al-Samargandi,Bahr al-‘Ulum; al-Suyuti, al-Durr; al-Tha‘labi, al-Kashf al-Tabarani,al-Tafsir al-
Kabir; Ibn ‘Ajiba, al-Bahr, Makki b. Abi Talib,al-Hidaya al-Jassasihkam al-Qur'an 5:118.

393 Al-Baghawi, Ma‘alim al-Tanzit Ibn ‘Atiyya, al-Muharrar; al-Khazin,Lubab al-Ta'wit Abu Hayyan,
al-Bahr, Ibn ‘Adil, al-Lubah al-Tha'labi, al-Kashf al-Tabaranial-Tafsir al-Kabir, Ibn ‘Ajiba, al-Bahr,
Makki b. Abi Talib, al-Hidaya al-Tabari, Jami‘ al-Bayan al-Qurtubi, 15:133; Ibn KathirTafsir al-
Qur’an; al-ShawkanifFath al-Qadir, al-Jassasihkam al-Qur’an 5:118; Ibn al-‘Arabi, 3:345; al-Shirbini,
2:665; al-Thula’i, 4:385; al-Tabardilajma’ al-Bayan al-Tusi, al-Tibyarn al-Amin al-Shingiti,Adwa’ al-
Bayan

394 Abu Hayyan,al-Bahr; al-Suyuti, al-Durr; al-Tabari, Jami* al-Bayan al-JassasAhkam al-Qur'an
5:118; al-Thula’i, 4:385; al-Suyuri, part 4, 37-Jdza'iri, 3:374; al-AlusiRuh al-Ma‘anj al-Tusi, al-
Tibyan Hud al-Hawwari Tafsir Kitab Allah

395 Al-SamargandiBahr al-‘Ulum; Abu Hayyanal-Bahr; al-Suyuti,al-Durr; Ibn ‘Ajiba, al-Bahr; Makki b.
Abi Talib, al-Hidaya Ibn Kathir, Tafsir al-Qur'arn al-Shawkani,Fath al-Qadir, al-JassasAhkam al-
Quran, 5:118; al-AlusiRuh al-Ma‘anj al-Amin al-Shingiti,Adwa’ al-Bayan

396 Al-SamargandiBahr al-‘Ulum; al-Mawardi,al-Nukat al-BaghawiMa‘alim al-Tanzit Ibn ‘Atiyya, al-
Muharrar; al-Khazin,Lubab al-Ta'wil Abu Hayyan,al-Bahr, Ibn ‘Adil, al-Lubaly al-Suyuti,al-Durr; al-
Tha'labi, al-Kashf al-Tabaranial-Tafsir al-Kabir, Ibn ‘Ajiba, al-Bahr, Makki b. Abi Talib,al-Hidaya al-
Tabari, Jami* al-Bayan al-Razi,al-Tafsir al-Kabir, Ibn Kathir, Tafsir al-Qur’an al-ShawkaniFath al-
Qadir; al-JassasAhkam al-Qur’an 5:118; al-Shirbini, 2:665; al-Suyut)-Iklil, 3:1009; al-Thula’i, 4:385;
al-TabarsiMajma‘ al-Bayan al-Tusi,al-Tibyan Atfiyyash, Hamayan al-Zagal-Amin al-Shinqiti,Adwa’
al-Bayan

397 Al-Mawardi, al-Nukat Atfiyyash, Hamayan al-Zad
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Sirin,**° al-Hasan al-Basf’* Makhul**? Qatadd’®® Zayd b. ‘Ali,*** Abu Hanifa?® Ibn
Jurayj?°® ‘Abd al-Rahman b. Zayd b. JaB, Zufar**® Sufyan al-Thawrf®® al-Hasan b.

Salih*® Abu Yusuf*!! al-Farra’#'? al-Samargandi®® the Hanafis* Ibn ‘Ajiba,**> and

398 Al-SamargandiBahr al-‘Ulum

399 Al-Suyuti, al-Durr.
409 Muhammad b. Sirin is an independg@nist, who lived in Basra. He died in 110/728. Mismyais Abu
Bakr; al-Suyutial-Durr; al-Alusi, Ruh al-Ma‘ani

01 Al-Hasan al-Basti is an independgutist, who lived in Basra. His name is al-HasarYhsar, and his
kunyais Abu Sa‘id. He died in 110/728; lbn ‘Atiyyal-Muharrar; Abu Hayyan,al-Bahr, al-Suyuti,al-
Durr; al-Tabaranial-Tafsir al-Kabir, al-Tabari,Jami* al-Bayan al-Razi,al-Tafsir al-Kabir, al-Shawkani,
Fath al-Qadir, al-Jassasihkam al-Qur'an 5:118; al-Thula'’i, 4:385; al-Rawandi, 1:429; alyari, part 4,
37; al-Jaza'iri, 3:374; al-Tabardilajma‘ al-Bayan al-Alusi, Ruh al-Ma‘anj al-Tusi, al-Tibyan Hud al-
Hawwari, Tafsir Kitab Allah

92 Makhul is an independent jurist, who lived in Shaiis name is Makhul b. ‘Abd Allah, and Hisnyais
Abu ‘Abd Allah. He died in ca. 112/730; al-Suyuai-Durr; lbn Kathir, Tafsir al-Qur'an al-Shawkani,
Fath al-Qadir, al-Amin al-Shingiti,Adwa’ al-Bayan

403 Al-Tabarsi,Majma* al-Bayan
194 Al-Thula'i, 4:385.

405 Al-Mawardi, al-Nukat Ibn ‘Atiyya, al-Muharrar; Abu Hayyan,al-Bahr; al-NaysaburiGhara'ib al-
Quran; Ibn ‘Adil, al-Lubaly al-Tha'labi,al-Kashf al-Samin al-Halabial-Durr; al-Tabaranial-Tafsir al-
Kabir; Ibn ‘Ajiba, al-Bahr; al-Zamakhsharial-Kashshaf al-Razi,al-Tafsir al-Kabir, Ibn Kathir, Tafsir al-
Qur’an; al-ShawkaniFath al-Qadir, al-Harrasi, 2:300; al-Jassashkam al-Qur'an 5:118; Ibn al-‘Arabi,
3:345; al-‘Ulaymi, 2:287; al-Suyutal-Iklil, 3:1009; Ibn al-Faras, 3:343; al-Muzi‘i, 2:983:N#jri, 2:428;
al-Thula’i, 4:385; al-Suyuri, part 4, 37; al-Jazg'8:374; al-TabarsiMajma' al-Bayan al-A‘qam, Tafsir
al-A‘gam Atfiyyash,Hamayan al-Zagal-Amin al-Shingiti,Adwa’ al-Bayan

“%8 |bn Jurayj is an independejuirist, who lived in Mecca. His name is ‘Abd al-Ntab. ‘Abd al-‘Aziz b.
Jurayj. He died in ca. 150/767; al-SuyatiDurr.

%7 | have not found biographical information on ‘AladtRahman b. Zayd b. Jabir, but | found some
information on ‘Abd al-Rahman b. Yazid b. Jabir,ovts an independerjurist in Damascus (d. ca.
153/770); Ibn KathirTafsir al-Qur'an al-ShawkaniFath al-Qadir, al-Amin al-Shingiti,Adwa’ al-Bayan

408 Zufar is a Hanafi jurist, who lived in Kufa, Asteh and Basra. His name is Zufar b. al-Hudhay! b.
Qays, and hikunyais Abu al-Hudhayl. He died in 158/774; al-Jasgdgsam al-Qur'an 5:118.

09 |pn ‘Atiyya, al-Muharrar; Abu Hayyan,al-Bahr, Ibn ‘Adil, al-Lubal Makki b. Abi Talib,al-Hidaya
al-Razi,al-Tafsir al-Kabir, al-ShawkaniFath al-Qadir, al-Jassasihkam al-Qur'an 5:118.

419 Al-Hasan b. Salih is an independgntist, who lived in Kufa. His name is al-HasanSalih b. Hayy b.
Muslim b. Hayyan, and hikunyais Abu ‘Abd Allah. He died in ca. 167/783; Abu Hayy al-Bahr; lbn



124

Abu Hayyan*®

To recapitulate, Group B that supports the seagpidion is mainly
represented by the Hanafis, whereas Group A thaicades the first opinion is primarily

represented by the Malikis, Shafi‘is, Hanbalis, ifishZaydis, Imamis, and Ibadis.

4.3.1 Evidence

This section analyzes the reasons and evidened by jurists and exegetes
concerning the mitigating impact of repentance ugheneternal rejection of testimony in
the fixed punishment for the accusation of fornarat It presents the arguments of
scholars who recognize this impact (Group A) ad aglthe counterarguments of those
who deny it (Group B). The analysis shows that tsatholarly camps use the text of Q.
24:4-5 as a support of their arguments. The imptioa of the lexis and syntactic
structure of Q. 24:4-5 have been the subject obidenable debate among scholars. In

addition to the Quran, Group A cites athar report in which the testimony of two

‘Adil, al-Lubah al-Razi,al-Tafsir al-Kabir, al-JassasAhkam al-Qur'an 5:118; Atfiyyash,Hamayan al-
Zad

411 Abu Yusuf is a Hanafi jurist, who lived in Kufa.iddname is Ya‘'qub b. Ibrahim b. Habib b. Sa‘'d. He
died in 182/798; al-Jassashkam al-Qur'an5:118.

412 Al-Farra’ is a linguist, who lived in Kufa and Badad. His name is Yahya b. Ziyad b. ‘Abd Allah b.
Manzur, and hikunyais Abu Zakariyya. He died in 207/822; al-Farrsfa‘ani al-Quran, 3¢ ed., vol. 2
(Beirut: ‘Alam al-Kutub, 1983) 245-246.

413 Al-SamargandiBahr al-‘Ulum

414 Al-Baghawi, Ma‘alim al-Tanzit al-Khazin, Lubab al-Ta’'wit Abu Hayyan,al-Bahr, Ibn ‘Adil, al-
Lubal al-Tha'labi,al-Kashf al-Tabaranial-Tafsir al-Kabir, Ibn ‘Ajiba, al-Bahr, Makki b. Abi Talib,al-
Hidaya al-Razi, al-Tafsir al-Kabir, al-Shirbini, 2:665; al-TabarsMajma‘ al-Bayan al-Alusi, Ruh al-
Ma‘ani.

“1%|pn ‘Ajiba, al-Bahr.

18 Abu Hayyanal-Bahr.
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repentant convicts ofjadhf was accepted after receiving the punishment ajgfiog.
However, Group B responds by presenting tvealith reports that demonstrate that the
testimony of a person who received a fixed punisitrigeinvalid.

Group B contends that repentance is not consideseda mitigating factor
concerning the eternal rejection of the testimoirfiyaoconvict of gadhf because the
exceptive clause in Q. 24:5 does not refer to ¢ection of the convict’s testimony in Q.
24:4. Jurists of Group B maintain that if an exoeptlause is preceded by a sequence of
coordinated sentences, it would refer only to thenediate preceding sentence unless
there is a contextual clue that necessitates beaexceptive clause should refer to the
whole sequenc¥’ In Q. 24:4, there are three coordinated senterfleg: them eighty

times,” “reject their testimony forever,” and “theye immoral.” These sentences are
coordinated with the conjunction “andi#&) that appears in the Arabic text before each
of the second and third sentences. These threernmast according to Group B, cannot
be treated as one entity and thus the exceptiveselavould not refer to the whole
sequence. Rather, the exceptive clause would aeflr to the immediate preceding
sentence.

Group B asserts that the linguistic function of W connecter before the third
sentence in Q. 24:4 is to start off a new sentdiiteda’) rather than to coordinate

between the second and third sentencat$).('® Consequently, Q. 24:4-5 would read

“flog them eighty times and reject their testimdoyever. They are immoral unless they

“17 Al-Naysaburi,Ghara’ib al-Qur'an; al-Razi,al-Tafsir al-Kabir, Abu al-Thana’ al-Asbahani, 2:554-559;
al-Qurtubi, 15:135; al-Thula’i, 4:386; Muhammadat-Qasim, 404.

418 Al-JassasAhkam al-Qur'an5:121-122.
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repent.” Moreover, this sequence of three senteceesot be treated as one entity
because the third sentence is declarative andidesdhe moral character of the convict,
whereas the other two sentences are imperativedeudss the fixed penalty that he
should incur. Therefore, the exceptive clause i2@Q5 would not refer to the whole
sequence and thus the immediate preceding sentendd be the only antecedent of the
exceptive clause. As a consequence, a repentantictoof gadhf would not be
considered as immoral, but he would have his testinrejected™®

To support their position, scholars from Group Be aimilar verses from the
Qur'an in which an exceptive clause refers to timenediate preceding sentence in a
sequence of coordinated sentences. For example ihevirtual unanimity of opinion
among jurists and exegetes over the anaphoricergferof the exceptive clause in Q.
4:92 in which God describes the punishment for temtional killing: “If one killed a
believer by mistake, then [it is incumbent upon haohfree a slave believer and to hand
blood money to his family—except when they give [their right as] charity??°
Accordingly, the killer would still be required foee a slave even if the family of the
deceased absolves him from paying the blood momBgy.analogy, the anaphoric

reference of the exceptive clause in Q. 24:5 weulgil that a repentant convict @hdhf

would have his testimony rejected even if he isamger considered as immoral.

419 Al-JassasAhkam al-Qur'an 5:122-123; al-BaghawMa‘alim al-Tanzit Ibn ‘Atiyya, al-Muharrar; Ibn
‘Adil, al-Lubahb Ibn Kathir, Tafsir al-Qur'an al-ShawkaniFath al-Qadir, al-Tha'labi, al-Kashf lbn al-
Faras, 3:343; al-Jaza'iri, 3:374; al-ZamakhshatiKashshaf al-Thula’i, 4:384-385; Muhammad b. al-
Qasim, 404.

420 Al-Quirtubi, 15:136.
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Furthermore, Group B perceives flogging as thearasghy the testimony of a
convict ofgadhfbecomes invalid. Jurists of Group B construe tlmpun “that” in the
exceptive clause as a reference to “flogging.” €fme, Q. 24:5 would mean “except for
those who repent after having been flogged eigimyed.” Consequently, a convict's
testimony would become unacceptable as soon adldbging comes to an erd*
Moreover, Group B maintains that the adverb “forevie “reject their testimony
forever” means “as long as they are alive.” Conseat]y, the testimony of a convict of
gadhfwho was flogged eighty times would be rejected tfee remainder of his life
whether or not he reperft€

In order to substantiate their argument, jurist$&obup B citehadith reports in
which the Prophet is quoted to have declared thaliglity of a person’s testimony as a
consequence of receiving the punishment of flogging fixed punishment. For instance,
the Hanafi jurist al-Jassas providebaith report in which the Prophet says: “Muslims
are upright except for a person who received tlkedfipunishment fogadhf [i.e.
flogged].”?® Al-Jassas notes that the Prophet does not malexaeption for repentant
convicts in his statement and therefore a reperdender in the case afadhfwould

have his testimony rejected if he was punishedldyging. Moreover, al-Jassas cites a

421 Al-Zamakhsharial-Kashshaf

422 pl-zamakhsharial-Kashshaf al-NaysaburiGhara’ib al-Quran; al-Muzi‘i, 2:983; al-Thula’i, 4:384-
385; Muhammad b. al-Qasim, 404.

23 The chain of narrators for thimdith, as stated by al-Jassas, is al-Hajjaj b. Arka’8mr b. Shu‘ayb—

his father— his grandfathe+— the Prophet; al-Jassashkam al-Qur'an 5:126; al-Naysaburizhara'’ib al-
Qur'an. Al-Qassab believes that thiedith does not indicate the invalidity of the testimorfyrepentant
convicts ofgadhfas the text of this report does not mention thaessf repentance. Besides, both al-
Qassab and Ibn Hazm do not consider thmdith as sound; al-Qassab, 2:420-421;
http://dorar.net/enc/hadith
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similar hadithin which the Prophet clearly states that the n&stiy of a person who was
previously flogged in a fixed punishment should&jected**

Nevertheless, Group A affirms that repentance isicered as a mitigating factor
concerning the eternal rejection of the testimoffiyaoconvict of gadhf because the
exceptive clause in Q. 24:5 refers to the rejectibthe convict’s testimony in Q. 24:4.
Jurists of Group A maintain that if an exceptivaude is preceded by a sequence of
coordinated sentences, it would refer to the wiselguence unless there is a contextual
clue that necessitates that the exceptive clauseldhonly refer to the immediate
preceding sentené®> In Q. 24:4, there are three coordinated senterftiesy them

” o

eighty times,” “reject their testimony forever,” &fithey are immoral.” These sentences
are coordinated with the conjunction “andtia-) that appears in the Arabic text before
each of the second and third sentences. Thesesdbnéences, according to Group A, can
be treated as one entity and thus the exceptiuselaould refer to the whole sequence.
Group A asserts that the linguistic function of W& connecter between each of
the three sentences in Q. 24:4 is coordinatiatf)( Consequently, each of these three

sentences would be eligible to be a recipient ef ling of exception. However, the

exceptive clause would not refer to the first seoéebecause flogging is perceived as an

24 The chain of narrators for of thimdith as stated by al-Jassas, is al-Jassaébd al-Bagi b. Qani—
Hamid b. Muhamma&— Shurayh— Marwan« Yazid b. Abi Khalid«— al-Zuhri — ‘Urwa < ‘A’isha «—
the Prophet; al-Jassashkam al-Qur'an 5:126-127. Al-Qassab does not grade Hadith as sound. The
text of this report reads: “It is not permissibte pccept] the testimony of a dishonest male pemon
female person, [the testimony of] a person who ivecea fixed punishment, nor [the testimony of] a
person who has a grudge against his brother.” AriMabserves that thikadith—if sound—would mean
that the testimony of these people would be invahtess they repent. He provides thaith report with
the following chain: ‘Amr b. Shu‘ayk— his father— his grandfather— The Prophet. Moreover, he does
not consider thikadithas sound; al-Muzi‘i, 2:983-984; al-Qassab, 2:420:42

25 Al-Naysaburi,Ghara’ib al-Qur'an; al-Razi,al-Tafsir al-Kabir, Abu al-Thana’ al-Asbahani, 2:554-559;
al-Qurtubi, 15:135; al-Biga‘iNazm al-Durar al-Thula’i, 4:386; Muhammad b. al-Qasim, 404.
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individual’s right. Therefore, Q. 24:4-5 would redtbg them eighty times, reject their
testimony forever (unless they repent), and they ianmoral unless they repent.”
Moreover, this sequence of three sentences cardéted as one entity because they have
one purpose, which is vengeance on and humiliaifahe offender who accuses others

of committing fornicatior?®

Hence, the exceptive clause in Q. 24:5 would redethe
whole sequence and thus a repentant convictjaofhf would not be considered as
immoral and would not have his testimony rejeé@dhe two scholarly approaches of

Group A and Group B towards the textual analysigQof24:4-5 are demonstrated in

Table 4.4 below.

Table 4.4: Textual Analysis of Q. 24:4-5

Sentences 1-2 Function ofwa Anaphoric
& Interrelated . One entity Reference of
inter-connecter .
Sentence 3 Exceptive Clause
Group A Yes Coordination Yes Sentences 2 & 3
Group B No Starting a new No Sentence 3
sentence

To support their position, scholars of Group A aimilar verses from the Quran
in which an exceptive clause refers to the wholgusace of the preceding coordinated

sentences. For example, there is virtual unanigfitygpinion among jurists and exegetes

426 Al-Qarafi, al-Istighna’ fi al-Istithna, ed. Muhammad ‘Ata (Beirut: Dar al-Kutub al-‘limyjig, 1986)
560-575; Ibn Hazmal-lhkam fi Usul al-Ahkamed. Muhammad ‘Abd al-‘Aziz, vol. 1 (Cairo: Makiatb
‘Atif, 1978) 523-529; al-Qarafi is a Maliki jurigtnd legal theorist, who lived in Egypt. His naméksnad
b. Idris b. ‘Abd al-Rahman al-Qarafi, Hisinyais Abu al-‘Abbas, and hikaqabis Shihab al-Din. He died
in 684/1285.

42T Al-Baghawi, Ma‘alim al-Tanzit Ibn ‘Atiyya, al-Muharrar; al-Zamakhsharial-Kashshaf Ibn ‘Adil, al-
Lubaly Ibn Kathir, Tafsir al-Quran al-Shawkani,Fath al-Qadir, al-Tabarani,al-Tafsir al-Kabir, al-
Tha'labi, al-Kashf 1bn al-Faras, 3:343; al-Suyutl-Iklil, 3:1008; al-Thula’i, 4:384-385; al-Suyuri, part 4,
37; al-Jaza'iri, 3:374.
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over the anaphoric reference of the exceptive elansQ. 5:33-34 in which God

describes the punishment for brigandage:

Surely, the penalty for those who wage war agawi and His Messenger and endeavor to do
corruption in the land is that they should be masshor crucified, or that their hands and legs
should be cut asunder alternately or that theylshioe exiled from the land. That is a disgrace for
them in this world, and in the Hereafter they vhidlve a tremendous torment—except for those
who repent before you gain control over them.

Accordingly, a pre-arrest repentant brigand wouwdtibe executed, crucified, punished by
alternate cutting of hands and feet, exiled, namented in the Hereafter. Group A
observes that the exceptive clause in Q. 5:34 geferthe whole sequence of the
preceding sentences in Q. 5:33 although it consitsmperative and declarative
sentences. Therefore, the different types of seetedo not have an impact on whether a
sequence of sentences can be treated as one eaitppposed to what Group B

stipulates'®®

By analogy, the anaphoric reference of the exeeptiause in Q. 24:5
would entail that a repentant convictgddhfwould not have his testimony rejected nor
be considered as immor4F.

Furthermore, Group A declares that being an imm@etson fasiq) is the
rationale for the invalidity of the testimony ofredcts of gadhf**° Jurists of Group A

construe the pronoun “that” in the exceptive claase a reference to “the act of

committinggadht” Therefore, Q. 24:5 would mean “except for the#eo repent after

428 Al-Jassas from Group B responds by saying that Gsw@tement in Q. 24:4 “Surely, the penalty for
those who wage war against God and His Messengeah iorder in the shape of a declarative sentence.
Because the imperative sentences in this versethavghape of declarative sentences, al-Jassadgiest
that the exceptive clause in Q. 24:5 refers twfalhe preceding sentences; al-Jas8agam al-Qur'an 5:

122.

429 Al-Qurtubi, 15:136; al-Razil-Tafsir al-Kabir.

430 Al-Razi, al-Tafsir al-Kabir; al-Qurtubi, 15:137; al-Shawkarfath al-Qadir, al-Thula’i, 4:387.
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committinggadht” Consequently, a convict’s testimony would becounacceptable as
soon as he commitgadhf Moreover, Group A maintains that the adverb @ in
“reject their testimony forever” means “as longtlsy do not repent'** Consequently,

the testimony of a convict afadhfwould be accepted as soon as he repents. The two
lines of reasoning adopted by Group A and GroupoBcerning the rationale behind
rejecting the testimony of a convict gadhfand its impact on the validity of testimony

are illustrated in Table 4.5 below.

Table 4.5: Textual Analysis of Q. 24:4-5

Why Testimony | When Testimony M??Eg][? of '\‘{Ilfgrr:el\r/‘gr’(’) f Tevs\,/ttiwrﬁgny
Becomes Invalid | Becomes Invalid in Q. 24:5 in Q. 24:4 Becomes Valid

As long as the
convict does nof
repent

Once the
convict repents

Once a person | Committing

Group A | Committinggadhf commitsgadhf qadhf

After the end of | Having been| As long as the

flogging flogged person is alive Never

Group B Flogging

In order to substantiate their argument, jurist&adup A cite arathar report in
which two repentant convicts afadhf had their testimony accepted after they were
flogged. In this historical precedent, ‘Umar b.Kdlattab—the caliph during that time—
flogged three out of four witnesses who came to duimi reported a case of fornicatfth.
He flogged them because he detected a lack of eegails in the testimony of the fourth

witness. Upon flogging the witnesses, ‘Umar askesit to repent so that their testimony

431 Al-Baghawi, Ma‘alim al-Tanzit al-Zamakhsharial-Kashshaf Ibn ‘Adil, al-Lubal al-Tabarani,al-
Tafsir al-Kabir, Abu al-Su‘ud Irshad al-‘Aql Muhammad b. al-Qasim, 404.

432 Al-Razi, al-Tafsir al-Kabir.
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would be accepted in the futdt® Two of the three repented and therefore their
testimony was accepted afterw&r8.However, the third withess—Abu Bakra (d. ca.
51/671f*—refused to repent and consequently his testimoras wot accepted

436
r

thereafter.™ The eight legal schools—including the Imamis—daites athar report in

support for the opinion that the testimony of awonof qadhfbecomes valid once he
repents*®’
The Shafi'i jurist Fakhr al-Din al-Razi states thab sahabi disapproved of
‘Umar’s judgment, indicating that there is a corsmenamongsahaba(the Prophet’s
companions) over ‘Umar’s opinion. In the same véie, Maliki jurist al-Qurtubi asserts
that this incident was widely known throughout Muoskerritories and argues that the
sahabawould have objected to ‘Umar’s judgment if Q. 24néant that the testimony of

repentant convicts afiadhfis rejected for the remainder of their liv&8.it should be

noted that Abu Bakra and the other witnesses weggerting what they had seen to the

433 Al-Jassas does not consider ththar report as sound and postulates that ‘Umar may heage this
request before flogging took place. He also obsethat Sa'id b. al-Musayyib appears in the chain of
narrators for thisthar, which means that Sa‘id advocates the opinionUshar and Group A in general.
Given that Sa'id is reported to have said thattéstimony of a repentant convict g@dhfis not accepted,
al-Jassas asserts that Sa‘'id may have changegihisroowing to stronger evidence; al-Jasgdsam al-
Quran, 5:118-119.

434 Al-Naysaburi,Ghara'ib al-Qur'an; Ibn al-Faras, 3:343; al-Muzi'i, 2:983; al-Thula4:384-385.

3% Abu Bakra is @ahabj who lived in Basra. His name is Nufay* b. al-Haral-Thagafi.

3 Al-Tha'labi, al-Kashf Ibn al-Faras, 3:343; al-Muzi‘i, 2:983.

437 Al-Suyuri, part 4, 37.

438 Al-Quirtubi, 15:137.
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authorities. They did not commiadhfin the literal sense of the word as they did not
insult the person whom they believed that he wasnaitting fornication?**

In addition to theathar report, al-Suyuti cites &adith in which the Prophet is
guoted to have said: “God and His Messenger decdregdeither the testimony of three
[people] nor two [people] nor one [person] concegniornication could be accepted.
They should be flogged eighty times each. Thetirtemy should never be accepted until
their sincere repentance and righteous conductnbescevident to Muslims**® This
report demonstrates that the testimony of a comfigadhfcannot be accepted unless the
offender repents of his crime. Overall, all juriated exegetes in the available sources cite
the athar report in their discussion of the impact of repanta upon the validity of
testimony. However, they do not provide traithreport cited by al-Suyufi**

Jurists and exegetes express opposing opiniotiseovalidity of the testimony of
a repentant convict ofjadhtf Both scholarly camps engage in a detailed lirtguis
analysis of Q. 24:4-5 in order to assess the ntitigampact of repentance upon the
punishment of eternal rejection of testimony infilked punishment for the accusation of
fornication. Whereas Group B asserts that the éx@eplause in Q. 24:5 does not refer
to the sentence about testimony in Q. 24:4, Growgstablishes this anaphoric reference

and thus declares the testimony as valid upon taepee. Both groups cite Quranic

39 Al-Dhahabi,Siyar.

4% The chain of narrators for thimdith as explained by al-Suyuti, is ‘Abd al-Razzagq'Amr b. Shu‘ayb
< the Prophet; al-Suyutal-Durr. Ibn Hazm considers thigadithasmungati‘ (i.e. there is a missing link
in the chain)http://dorar.net/enc/hadith

44! Al-Razi also cites anothéradith report in this vein, “The one who repents of a isidike a sinless
person.” He affirms that a sinless person wouldnitefy has his testimony accepted; al-Ra#iTafsir al-
Kabir.
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verses that have the same syntactic structure &4@-5. Surprisingly, the examples
they provide prove their respective arguments a&adive unanimous support from both
groups. Nevertheless, each group infers from Q4-84a different reason behind the
invalidity of testimony in the case afadhf This inference has resulted in various
interpretations of this verse with different legahclusions.

In addition to their rigorous analysis of the tekQ. 24:4-5, both of Group A and
Group B citehadith and athar reports in order to substantiate their argumentsu® B
cites twohadithreports in which the Prophet invalidates the testiynof a person who
was flogged in ajadhfcase and also invalidates the testimony of anydne neceived
any fixed punishment. However, these reports dodmaxtuss the impact of repentance
upon the validity of testimony. Furthermore, Grofpprovides anathar report that
explicates the impact of repentance upon the wglidf testimony. In this historical
precedent, two convicts afadhf had their testimony accepted after their repentance
Nonetheless, the testimony of the third witness niggected because he refused to declare
his repentance. He believed that he was sayingrtitie when he reported what he had
seen to the authorities.

The linguistic analysis of Q. 24:4-5 on the levefssyntax and semantics that
both Group A and Group B performed vyields two oppgsresults. Linguistically
speaking, both results can be valid because theofethe verse allows the inference of
these two possibilities. Moreover, the Qur'anicses that are structurally similar to Q.
24:4-5 substantiate the arguments of both groulps.dEcisive factor in this case is based

on theathar report in which ‘Umar validated the testimony opeatant convicts of
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gadht The seemingly opposingadith reports that Group B provides discuss the
invalidity of testimony in general without refergro the issue of repentance. This is why
some jurists of Group A argue that the contenthesé reports is applicable in case the
convict does not repent of his crime. Hence, trgum@eents of Group A seem to be

stronger than those of Group B.

4.4 Scope of validity of repentant convicts’ tesiimg
The majority of jurists within Group A does nostict the scope of validity of

the testimony of repentant convicts gddhfto specific court cases. These jurists hold
this opinion because the text of Q. 24:4-5 doesspetify certain domains where the
testimony of previous convicts would be consideasdvalid**? However, some Maliki
jurists within this scholarly camp restrict the pecof validity of such testimori{/? For
instance, Ibn al-Majishun (d. 213/828), Mutarrif @20/835)*** Asbagh (d. 225/83%}
and Sahnun (d. 240/854j stipulate that the testimony of a repentant canefaqadhf

would not be valid if he gives it in a case gddhf**’ Likewise, a person who was

flogged because of committing fornication cannotegtestimony in the future in a

442 1pn ‘Atiyya, al-Muharrar.
443 Al-Quirtubi, 15:134-135.

444 Mutarrif is a Maliki jurist, who lived in MedinaHis name is Mutarrif b. ‘Abd Allah b. Mutarrif b.
Sulayman b. Yasar, and Hignyais Abu Mus'‘ab.

4% Asbagh is a Maliki jurist, who lived in Egypt. Himame is Asbagh b. al-Faraj b. Sa‘id b. Nafi‘, sl
kunyais Abu ‘Abd Allah.

448 Sahnun is a Maliki jurist and a scholartafdith, who lived in al-Qayrawan and Medina. His name is
‘Abd al-Salam b. Sa‘id b. Habib al-Tanukhi, lkisnyais Abu Sa'‘id and hitagabis Sahnun.

47 |bn al-Faras, 3:343; Ibn ‘Atiyyal-Muharrar; al-Qurtubi, 15:135.
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similar court case in the future in which anotherspn is accused of committing the
same crime. These jurists have laid down a priedipat a person who receives a fixed
punishment for a certain offence cannot give testiynin the future regarding the same
offence for which he was punished.

Unexpectedly, some Hanafi jurists within Group Peafy some exceptions
where the testimony of a repentant convicjaflhfcan be accepted. They maintain that
the testimony can be valid in matters related ® dhts of worshif?*® For instance, a
repentant convict ofjladhfwould have his testimony accepted if he testibefore the
court that he saw the crescent of the month of RlamaBased on his testimony, the
month would officially start and people would stéasting. Nevertheless, the famous
opinion within the Hanafi school is that the tesimy of a repentant convict gadhfis
invalid in all legal cases, including the acts arship.

The rejection of testimony in the fixed punishmémt gadhfdoes not have an

impact upon the authenticity bfdithreports that a convict afadhfnarrates?

® Almost
all scholars ohadithand legal theory state that if a person receivediked punishment
for gadhf the hadith reports that he narrates would still be accept®dhe rationale

behind this scholarly contention is that the acgiwing testimony is different from the

8 Al-Alusi, Ruh al-Ma‘ani
49 Al-Amin al-Shingiti, Tafsir Surat al-Nur(Jadda: Dar al-Mujtama’, 1990) 50-51.

50 |bn QudamaRawdat al-Nazir wa Jannat al-Munazir fi Usul al-Biged. ‘Abd al-Karim al-Namla,"
ed., vol. 2 (Riyadh: Maktbat al-Rushd, 1993) 40f RQudama is a Hanbali jurist and legal theorigtow
lived in Juraselem, Damascus and Baghdad. His mafdd Allah b. Ahmad b. Muhammad b. Qudama,
his kunyais Abu Muhammad, and hiagabis Muwaffaq al-Din. He died in 620/1223.
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act of narrating &adith report*>! Because the legal consequencegarfhfdo not apply

to the narration ohadith, scholars ohadith—such as al-Bukhari and Muslim—narrate
hadithreports on the authority of Abu Bakra, who was oftegged in agadhfcase®™ It
should be noted that this scholarly unanimity aggplivhether or not a convict gadhf
repents. The jurists who stipulate that repentas@precondition for the acceptance of
hadithreports by a convict ajadhfrestrict this rule to offenders who commitigaidhfin

the literal sense of the word. In other words, tbasdition applies only when the
offender insults a person concerning his chadttywever, it does not apply to witnesses

who report a case of fornication then receive iked punishment fogadhf*>®

4.5 Conditions for the validity of convicts’ repante

This section answers a crucial question as to venetpentance in the case of the
fixed punishment for the accusation of fornicatiensubject to certain conditions that
render it valid from a legal perspective. The asalghows that a large number of jurists

act upon thethar report on the authority of ‘Umar and stipulate thegtentance should

1 Abu al-Ma‘ali al-JuwayniKitab al-Talkhis fi Usul al-Fighed. ‘Abd Allah al-Nibaly and Shubbayr al-
‘Umari, vol. 2 (Beirut: Dar al-Basha'ir; Mecca: Mibat Dar al-Baz, 1996) 381; Ibn RasHigibab al-
Mahsul fi ‘llm al-Usul ed. Muhammad Jabi, vol. 1 (UAE: Dar al-Buhuthp20355; al-Juwayni is a
Shafi'i jurist and legal theorist, who lived in Mapur, Baghdad and Mecca. His name is ‘Abd al-Malik
‘Abd Allah b. Yusuf b. Muhammad al-Juwayni, and kiswyais Abu al-Ma‘ali. He died in 478/1085. Ibn
Rashiq is a Maliki jurist and legal theorist, wined in Egypt. His name is al-Husayn b. ‘Atig b-Hisayn
b. ‘Atig b. Rashiqg, and hikunyais Abu ‘Ali. He died in 632/1234.

%52 |bn Qudama, 2:405; Fatima Mernissi rejectsadith report narrated by Abu Bakra and recorded by al-
Bukhari in which the Prophet indicated that peoptauld not prosper if they appointed a woman asrthei
leader. Breaking a scholarly consensus, Mernigpiies that thénadith reports of Abu Bakra should be
rejected because he received the fixed punishreeqatihf Fatima MernissiThe Veil and the Male Elite:

A Feminist Interpretation of Women'’s Rights in isl§Canada: Addison-Wesley Publishing Company,
1991) 59-61.

53 1bn Qudama, 2:405.
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take the form of declaring oneself as a liar. Hogrewther scholars act upon the apparent
meaning of 24:5 and maintain that repentance shbalgerceived in its basic form,
namely the feeling of regret. Furthermore, a fewsja note that repentance should be
accompanied by righteous conduct.

Influenced by the judgment of ‘Umar b. al-Khattab a gadhf case, a large
number of jurists and exegetes—such as al-Shadwus, al-Zuhri, al-Shafi'i, and al-
Qurtubi—require that a convict afjadhf should declare that he was lying in his
accusatiorf>* Al-Sha'bi clearly states that the convict's tesiimy would not be accepted
if he does not declare himself a liar because Gog:s'If they had come up with four
witnesses against it—yet as they did not come up thie witnesses, then those, in the
Reckoning of God, are the liars” (Q. 24:13). Moreqval-Dahhak remarks that the
convict has to make this confession when he isggdd® In a similar vein, the Imami
jurist al-Kashani and the Ibadi jurist al-Hawwad. (3%9" century) assert that this
declaration should be made in pubffie.

Furthermore, scholars debate the exact wordingepénmtance that a convict of

gadhfshould observe. For instance, the Shafi‘i jurisisgkhri (d. 328/939%" maintains

4% Al-Tabari, Jami* al-Bayan al-Razi, al-Tafsir al-Kabir, al-Mawardi, al-Nukat Ibn ‘Atiyya, al-
Muharrar; al-Qurtubi, 15:133-134; al-Tha'labal-Kashf lbn al-Faras, 3:343; al-Jaza'iri, 3:374-76; al-
Suyuti cites a relevartadithin which the Prophet explains that the repentaricgfenders in the case of
gadhfcan be accepted if they declare themselves lidrs.chain of narrators for thigadith as stated by
al-Suyuti, is the Prophet- Ibn ‘Umar < lbn Mardawayh. In the available sources, al-Suigithe only
scholar who provides thisadith al-Suyuti,al-Durr.

5% Al-Tabari, Jami‘ al-Bayan
456 Al-Tabari,Jami‘ al-Bayan al-Kashanial-Safi Hud al-Hawwari Tafsir Kitab Allah

7 Al-Istakhri is a Shafii jurist, who lived in Baglad. His name is al-Hasan b. Ahmad b. Yazid b.blsa
al-Fadl b. Yasar al-Istakhri, and Hisnyais Abu Sa'‘id.
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that the convict should say: “I lied in what | sa@hd | would not do it agair™

Nonetheless, Abu Ishaqg al-Marwazi maintains that dffender should not say that he
lied in his accusation because he might have kaitrtith**® He suggests that the convict
should say, “I regret for what | said, | retract @nd | would not do it again.” The
opinions of the Shi‘i jurist Ibn Mutawwaj al-Bahiiaas well as Migdad al-Suyuri can be
seen as a hybrid between the opinions of al-Istakiat Abu Ishag. Al-Bahrani and al-
Suyuri postulate that a convict gahdhfshould say “I made a mistake” if he believes that
he is truthful in his accusation. Otherwise, heutialeclare himself as a lid¥°

Acting upon the apparent meaning of Q. 24:5, séwefeolars do not consider the
condition of declaring oneself a liar as a prerstj@ifor the validity of repentance in the

case of the fixed punishment fqadhf*®*

These jurists observe that repentance means
that the convict becomes righteous, regrets conmgitjadhf seeks God'’s forgiveness,
and refrains from committingiadhf again?®® Malik, al-Tabari, Ibn al-Faras, and al-

Shawkani advocate this opinion. The Maliki jurigéinlal-Faras notes that the basic

meaning of repentance is reversionj|') from the state of disobedience to the state of

%8 Al-Razi, al-Tafsir al-Kabir, al-Thula’i, 4:389.

59 Al-Razi, al-Tafsir al-Kabir.

460 Al-Bahrani, 362, 371; al-Suyuri, part 4, 38.

81 1bn ‘Atiyya, al-Muharrar; al-Qurtubi, 15:134; al-Tabadami al-Bayan Ibn al-Faras, 3:343.

462 Al-Tabari, Jami* al-Bayan al-Mawardi,al-Nukat al-Shirbini, 2:665; al-Qurtubi, 15:134; Ibn al+&a,
3:343.
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obedience and that this reversion can be effettenigh regret and righteousness in the
case ofjadhfas God does not mention a specific type of regerisi Q. 24:5'%
Furthermore, al-Biga'‘i and al-Khatib al-Shirbinigtlate that the righteousness of
a repentant convict afadhfshould cover a period of time, after the elapseluth one
can ascertain that the convict has become righf®8#dong the same line, al-Qushayri
(d. 465/1072° explains that during this period the convict skoblecome widely
known for his righteousness in the same way hissaton that violated Muslims’ honor
is widespread®® Moreover, al-Biga‘i and al-Khatib al-Shirbini suegs that this period
should be one year during which the convict's ctiaracan be tested by the four seasons
that unveil personal traif§! These scholars fix this time frame in analogy theo

shari‘a rulings that involve a one-year period, suckzast(mandatory alms-giving}®

4.6 Conclusion

When a person insults somebody and accuses hoonomitting fornication, he
would receive the fixed punishment fqadhfthat comprises three penalties: flogging
eighty times, eternal rejection of testimony, aafieling as immoral. If this person

repents of his crime, he would still be flogged{ ba would no longer be considered as

53 |bn al-Faras, 3:343.
464 Al-Shirbini, 2:665; Ibn ‘Adil,al-Lubaly al-Razi,al-Tafsir al-Kabir, al-Biga‘i, Nazm al-Durar
4% Al-Qushayri is a Shafi‘i jurist, legal theoristéa scholar of Sufism, who lived in Nishapur. Hisne is

‘Abd al-Karim b. Hawazin b. ‘Abd al-Malik b. Talhal-Qushayri, and hikunyais Abu al-Qasim.
466 Al-Qushayri,Lata'if al-Isharat, <http://www.altafsir.cont.

467 Al-Shirbini, 2:665; al-Razial-Tafsir al-Kabir, al-Biga'‘i, Nazm al-Durar Ibn ‘Adil, al-Lubah

468 Al-Razi, al-Tafsir al-Kabir.
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immoral. The validity of his testimony in the futuhas been the subject of considerable
scholarly debate. Jurists who advocate the caticgilaf this punishment believe that Q.
24:5 exempts repentant offenders from facing tleisafty, whereas scholars who deny
the mitigating impact assert that the exceptiveisgain Q. 24:5 does not refer to the
sentence about testimony in Q. 24:4. Each grougcbblars bases its contentions upon
textual analysis of Q. 24:4-5. Group A construes dffence ofgadhfas the reason why
the testimony becomes invalid. When the offendpemnés, he would become upright and
thus his testimony would become valid. Neverthel€éd®up B perceives the act of
flogging as the rationale behind the rejectioneadtiimony. Therefore, repentance would
not constitute a mitigating factor after the culsiflogged eighty times.

Furthermore hadith and athar reports are utilized by the two opposing sides.
Group A mainly depends on aathar report in which asahabi caliph accepted the
testimony of a convict afjadhfafter declaring repentance. In contrast, Groupt&sdwo
hadithreports in which the Prophet explains that thertesty of a person who received
a fixed punishment, especialtyadhf would be rejected. These reports, as stated by
Group A, do not address the impact of repentanoa upvalid testimonies. Rather, they
demonstrate the types of testimonies that shoultbhsidered as invalid. Therefore, they
apply in case a convict does not repent of hisnaffe The analysis reveals the centrality
of the Qur’an,hadith and athar reports, and Arabic grammar in the juristic digseu
across the eight schools regarding the mitigatmpaict of repentance upon the three

penalties that comprise the fixed punishment ferabcusation of fornication.
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Among the jurists who cancel the penalty of eteregection of testimony are
some scholars who stipulate that convictgjafihfcannot give their testimony in some
cases, especially those related to fornication gathf Even the Hanafis, who do not
recognize the mitigating impact, allow convicts gddhfto give testimony in cases
related to the acts of worship. However, the pradant opinion in the school is that
these offenders would not be eligible to give amgtimony in any court case.
Furthermore, almost all scholars from Group A anmdup B do not apply the laws of
rejection of testimony to the sphere lddith narration. Therefore, a convict gadhf
may have his testimony rejected, but thadith reports that he narrates would be
accepted. Overall, there is a tendency among gutastlosely follow thethar report on
the authority of ‘Umar. This has led them to cosesidleclaring oneself a liar as a
precondition for the validity of repentance in ttese ofgadht Unexpectedly, thisthar

report is cited by the Imamis in support for tremiguments.
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CHAPTER 5: CONCLUSION

One facet of the legal significance of repentaiscés role as a mitigating factor
in the context of worldly punishments. This thestiempted to assess this significance by
analyzing in depth the mitigating impact of rep@cta upon a representative sample of
punishments in the field of Islamic law, namely fireed punishments for brigandage
(hiraba), theft, and the accusation of fornicatiagqagdh). These penalties fit the two
categories of the Islamic theory of rights: Godght and individuals’ rights. The focus
of this research was to find out whether thesedfiggnishments can be cancelled when
the offender repents of his crime. This study comgdhe views of independent jurists
and exegetes as well as scholars who belong tofaimg eight legal schools, namely the
Hanafis, Malikis, Shafi‘is, Hanbalis, Zahiris, Zagdimamis, and Ibadis. It used a wide
array of primary sources in the genres of Qur'aegesistéfsir), Islamic law figh),
and legal theoryusul al-figh). The exegetical works constitute the core of thesis as
the impact of repentance upon the punishments urederw is not widely discussed in
the other two genres.

| consulted various types of exegetical works: Aexegesis that explains the
entirety of the Qur'an chapter by chapter and vérseerse; law-centered exegesis that
focuses on the Qur’anic verses that contain lagalgs; language-centered exegesis that
pays special attention to linguistic consideratiarsle explaining the Qur'an; and Sufi
exegesis that provides symbolic readings of the’aQia text. | was able to utilize
eighteen references in the sub-genre of legal sxegeross the eight schools with the

exception of the Zahiris as | have not found angligshed material that fits this category
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of exegesis in the Zahiri literature. In order tonpensate for this lack of Zahiri sources,
| benefited from Ibn Hazm’s analysis of the Qurawmerses around which the thesis
revolves—namely Q. 5:33-34, 5:38-39, and 24:4-5hinfamous bookl-Muhalla. One
contribution that this research makes is the atatf several legal commentaries that
may have not been utilized in scholarly works wnttin English. Notwithstanding its
focus on classical Islamic law, the thesis bringsthe scope of analysis some
contemporary works in Qur'anic exegesis.

In Chapter 1, | provided an introduction to thpitoof my research and surveyed
the available literature in Arabic and English. Qles 2 assessed the mitigating impact of
repentance upon the fixed punishment for brigandégeoncluded that scholars are
unanimous that a repentant brigand would be exahfpden receiving the four penalties
that comprise the fixed punishment for brigandaganely execution, cutting off the
right hand and left foot, putting onto a cross raéieecution, and exile. However, jurists
debate as to whether repentant brigands would beduto the laws of retaliation and
financial liability in case the victim or his fangildemands justice. Another point over
which unanimity is achieved is that repentance thatake place before arrest, or else
repentant brigands would face the fixed punishni@nbrigandage. Moreover, the case
of brigandage has prompted several scholars t@adethat repentance would cancel all
fixed penalties that are perceived as God’s ri§larédigm 1). Nevertheless, the majority
of jurists construes the case of brigandage asxe@péon to the general rule that fixed

punishments are not mitigated by repentance (Rarad).
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The mitigating impact of repentance upon the fixethishment for theft was
analyzed in Chapter 3. The Shafiis (in one opijjodanbalis, and Imamis exempt
repentant thieves from the penalty, whereas theniajof jurists states that convicts
would have their right hand cut off despite thespentance. The scholarly camp that
recognizes the mitigating impact of repentancegaslirepentant thieves to return the
stolen property to the rightful owner. Furthermdtes notion of pre-arrest repentance is
invoked by these jurists and declared by the Skadis a condition for the validity of
repentance. In the same vein, the Hanbalis and isn&m one opinion) require that
repentance should take place before the crimeoigeprin court, or the thief would face
the punishment. Differentiating between two sceygrthe Imamis (in another opinion)
assert that repentance should take place beforeoffiemce is established through
evidence. If the crime is proven through confesstbe ruler would have the option to
either punish or pardon the repentant thief. Falhgwthe same line of reasoning, the
Hanbali jurist Ibn al-Qayyim maintains that theenuivould have this choice in all cases
of fixed punishments when the offence is establisheough confession.

| examined in Chapter 4 the mitigating impact epentance upon the fixed
punishment for the accusation of fornicatigadh). Unanimously, all jurists and schools
rule that repentance cancels two out of three fiesahat comprise the fixed punishment
for gadhf namely flogging the offender eighty times andelaig him as immoral.
Rejecting the convict’'s testimony for the remaindghis life is the remaining penalty for
gadhf The majority of jurists affirms that repentanfesfders would be eligible to give

testimony in the future, whereas the Hanafis amérse independent scholars stress that
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the convicts ofgadhf would never have their testimony accepted even wleeg to
repent. The scholarly camp that relieves repentdfénders from this punishment
requires that they declare themselves liars soth&t testimony would be accepted in
the future. Moreover, some jurists from this cangmsider the testimony of repentant
convicts as invalid in some cases, whereas somelashfrom the opposing camp
perceive this testimony as valid in some casesh Bamps do not apply the rules that
govern the validity of testimony in the caseqgafdhfto the sphere ofiadith narration.
Thus, thehadith reports that a convict ofjadhf narrates would not be rejected
notwithstanding the potential invalidity of his tiesony.

In the main, the fixed punishment fgadhf (flogging) is not mitigated by
repentance. However, a few scholars contend tpantance cancels this penalty as well
as any other punishment without exception (Parad@mIt seems that the three
paradigms that govern the mitigating impact of repece upon fixed punishments
emerged during the era t#bi‘un (2" Muslim generation) then was refined later during
the era of legal schools. For instance, al-Shalbic&. 100/718) may be considered as a
proponent of the third paradigm as he cancels ftag@gn the case ofjadhfwhen the
convict repents and declares himself a liar. Lat@s, opinion constituted a minor trend
within the Shafi‘i school. Likewise, ‘Ata’ (d. call4/732) may be perceived as an
advocate of the second paradigm as he cancelsdudtiinlg in the case of theft when the
offender repents and returns the stolen item toritjatful owner before the case is
reported to the authorities. Later, the Hanbalid Bnamis postulated that this penalty is

cancelled when the culprit repents before the affds proven in court.
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The mitigating impact of repentance upon the fipediishments for brigandage,
theft, andqgadhf constitutes a case of casuistry as jurists assigal Isignificance to the
concept of repentance in the case of brigandager#ban the case gladhf Scholars
unanimously agree on the cancellation of the foemnatties that comprise the fixed
punishment for brigandage because of convicts’ mgmee. They also agree on the
enforcement of the penalty of flogging in the fix@dinishment forgadhf despite
convicts’ repentance. This unanimity of opinionngeends both school affiliation and
theological orientation as the eight legal schadsign legal significance to the concept
of repentance in the case of brigandage rather dgfaainf Even when jurists are not
unanimous in the case of theft, we have not sesrthiere is a single school that holds an
opinion that is contrary to the contention of teenaining seven schools. The Shafi‘is (in
one opinion), Hanbalis, and Imamis cancel the ggmdlhand-cutting if the thief repents,
whereas the Hanafis, Malikis, Shafi‘is (in anotleg@inion), Zahiris, Zaydis, and lbadis

enforce this penalty despite offenders’ repentance.
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Date of School . Category of
Name of Scholar Death Affiliation Title of Work Work
Abd aI-F?ahnjan 875/1470 Maliki Al-Jawahir aI-Hllsan fi Tafsir A-Z _
al-Tha'‘alibi al-Quran Exegesis
- Al-Diraya wa Kanz al-Ghinaya Law
U \ ] -
Abu al-Hawari 3779 Ibadi fi ML_lntaha_ aI-Ghaya wa Bul_lfgf centered
century al-Kifaya fi Tafsir Khamsumi’at .
- , . Exegesis
Aya min al-Qur’an al-Karim
Abual-Maalial- | )2q10g Shafii | Kitab al-Talkhis fi Usul al-Figh | =692
Juwayni Theory
Abu al-Su‘ud 951/1544 Hanaf Irshad al-'Agl al-Salim ila AZ
Mazaya al-Kitab al-Karim Exegesis
Abu al-Thana’ Legal
al-Asbahani 749/1348 Shafii Bayan al-Mukhtasar Theory
Abu Hayyan 754/1353 Shafi‘i Al-Bahr al-Muhit AL
Exegesis
Abu Ishaq al-Thalabi| ~ 427/1035 Shafii Al-Kashf wa al-Bayan AZ
Exegesis
Qala’id al-Durar fi Bayan Ayat Law-
Ahmad al-Jaza'iri 1150/1737 Imami . Y y centered
al-Ahkam bi-al-Athar .
Exegesis
Al-Ulaymi 928/1521 | Hanbali Fath al-Rahman fi Tafsir AZ
al-Quran Exegesis
‘ 9"/15" . . ‘ A-Z
Al-A‘gam century Zaydi Tafsir al-A‘gam Exegesis
Ruh al-Ma‘ani fi Tafsir al- A7
Al-Alusi 1270/1853 Hanafi Qur’an al-‘Azim wa al-Sab* .
; Exegesis
al-Mathani
Al-Amin al-Shingiti | 1393/1973|  Maliki Adwa’ al-Bayan fi dah al- AZ
Qur’an bi-al-Qur’an Exegesis
Al-Amin al-Shinqiti 1393/1973 Maliki Tafsir Surat al-Nur Exegesis
Al-Baghawi 516/1122 Shafii Ma‘alim al-Tanzil AZ
Exegesis
Al-Baydawi 685/1286 shafii | Amwarak-TanzlwaAsraral- | AZ
Ta'wil Exegesis
Al-Biga' 885/1480 Shafii Nazm al-Durar fi Tanasub al- A-Z .
Ayat wa al-Suwar Exegesis
Al-Ayat al-Muhkamat fi al- Law-
Al-Dah al-Shinqiti 1403/1982 Maliki Tawhid wa al-‘lbadat wa al- centered
Mu‘amalat Exegesis
Language-
Al-Farra’ 207/822 ? Ma'‘ani al-Qur’an wa I‘rabuh centered
Exegesis
Al-Fayruzabadi 817/1414 Shafi‘i Tafsir al-Qur'an A-Z

Exegesis
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- . o Language-
Al-Fayruzabadi 817/1414 Shafi'i Basa o Dhawi al Ta}mylz fi centered
Lata’if al-Kitab al-‘Aziz .
Exegesis
th h f .
Al-Janabidhi 14719 Imami Bayan aI-Sa} ada fi Magamat al A-Z .
century Ibada Exegesis
Law-
Al-Jassas 370/980 Hanafi Ahkam al-Qur’an centered
Exegesis
. . . Legal
Al-Jassas 370/980 Hanafi Al-Fusul fi Usul al-Figh
Theory
Al-Kashani 1090/1679 Imami Al-Safi fi Tafsir K_alam Allah al- Sufi _
Walfi Exegesis
Al-Siraj al-Munir fi al-lI‘ana ‘ala A7
Al-Khatib al-Shirbini 977/1569 Shafi'i Ma'rifat ba'd Ma‘ani Kalam Exeqesis
Rabbina al-Hakim al-Khabir 9
Al-Khazin 725/1324 Shafii | Lubabal-Tawi fi Ma‘ani al- AZ
Tanzil Exegesis
. 864/1459
Al_g/:?shl?"l;?nd and Shafi'i Tafsir al-Jalalayn Eer-Zesis
y 911/1505 9
Al-Mawardi 450/1058 Shafi Al-Nukat wa al-‘Uyun AZ
Exegesis
Al-Mawardi 450/1058 shafii | KltaPalHudud minal-Hawial-| - o,
. . . e . , Legal
Al-Qarafi 684/1285 Maliki Al-Istighna’ fi al-Istithna
Theory
Nukat al-Qur’an al-Dalla ‘ala
al-Bayan fi Anwa' al-‘Ulum wa Law-
Al-Qassab ca. 360/97 None o centered
al-Ahkam wa al-Munbiya ‘an Exeqesis
Ikhtilaf al-Anam 9
Al-Jami’ li-Ahkam al-Qur'an wa Law-
Al-Qurtubi 671/1272 Maliki al-Mubayyin li-ma Tadammanah centered
min al-Sunna wa al-Furgan Exegesis
Al-Qushayri 465/1072 Shafi'i Lata'if al-Isharat Sufi .
Exegesis
Al-Samarqgandi ca. 375/98 Hanafi Bahr al-‘Ulum A-Z .
Exegesis
Al-Samin al-Halabi |  756/1355 Shafii | ADurra-Masun fi‘Ulum al- AZ
Kitab al-Maknun Exegesis
Fath al-Qadir al-Jami‘ bayn A7
Al-Shawkani 1250/1616 None Fannay al-Riwaya wa al-Diraya| Exeqesis
min ‘llm al-Tafsir 9
. Al-Durr al-Manthur fi al-Tafsir A-Z
Al-Suyuti 911/1505 Shafi‘ bi-al-Ma'thur Exegesis
Law-
Al-Suyuti 911/1505 Shafi‘ Al-IKlil fi Istinbat al-Tanzil centered
Exegesis
Al-Tabarani 360/970 None Al-Tafsir al-Kabir A-Z .
Exegesis
Al-Tabari 310/923 None Jami‘ al-Bayan ‘an Ta'wil Ay al- A-Z

Qur'an

Exegesis
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Al-Tabarsi 548/1153 Imami | Maima’al-Bayan fi Tafsir al AZ
Quran Exegesis
Al-Tabataba’i 1401/1980 Imami Al-Mizan fi Tafsir al-Qur'an A-Z .
Exegesis
ALTUSi 460/1067 Imami Al-Tibyan aI-Ja,ml li-‘Ulum al- A-Z _
Qur’an Exegesis
Language-
Al-Zajjaj ca. 311/923 Hanbali Ma‘ani al-Qur’an wa I‘rabuh centered
Exegesis
Al-Kashshaf ‘an Haga'iq A7
Al-Zamakhshari 538/1143 Hanafi Ghawamid al-Tanzil wa ‘Uyun Exeqesis
al-Agawil fi Wujuh al-Ta'wil 9
Al-Zarkashi 794/1348 Shafi' Al-Bahr al-Muhit Legal
Theory
Atfiyyash 1332/1913 Ibadi Hamayan al-Zad ila Dar al- AZ
Ma'‘ad Exegesis
. . . Shafi al-‘Alil Sharh al- Legal
Fakhr al-Din al-Najri | 877/1472 Zaydi Khamsumi'at Aya min al-Tanzil Exegesis
Fakhr al-Din Al-Razi | 606/1209 Shafi Al-Tafsir al-Kabir AZ
Exegesis
rd;qth
Hud al-Hawwari 3179 Ibadi Tafsir Kitab Allah al-‘Aziz A-Z .
century Exegesis
Ibn “Adil ca. Hanbali Al-Lubab fi ‘Ulum al-Kitab Az
880/1475 Exegesis
Ibn ‘Ajiba 1224/1809 Maliki Al-Bahr aI'-Madld fi _'_I'afS|r al- Sufi _
Qur’an al-Majid Exegesis
Ibn ‘Ashur 1393/1973 Maliki Al-Tahrir wa al-Tanwir AZ
Exegesis
e - Al-Muharrar al-Wajiz fi Tafsir A-Z
lbn *Atiyya 546/1151 Maliki al-Kitab al-'Aziz Exegesis
Law-
Ibn al-‘Arabi 543/1148 Maliki Ahkam al-Qur’an centered
Exegesis
Law-
Ibn al-Faras 597/1200 Maliki Ahkam al-Qur’an centered
Exegesis
Ibn al-Jawzi 597/1200 Hanbali Zad al-Masir fi ‘llm al-Tafsir A-Z .
Exegesis
. . I'lam al-Muwaqgi‘in ‘an Rabb Legal
Ibn al-Qayyim 751/1349 Hanbali al-Alamin Theory
Ibn Hajar al-Haytami| ~ 973/1565 Shafii | Tuhfat a"'\l’\'/'l?nhtf‘;jb"sr‘arh al- Law
Ibn Hazm 456/1064 Zahiri Al-Muhalla bi-al-Athar Law
Ibn Hazm 456/1064 Zahiri Al-Ihkam fi Usul al-Ahkam Legal
Theory
lbn Hubayra 655/1257 Hanbali A|-FIC,|.h ala Madhar‘ub al- Comparative
A'imma al-Arba‘a Law
Ibn Juzayy 741/1340 Maliki Al-Tashil li-‘Ulum al-Tanzil A-Z .
Exegesis
Ibn Kathir 774/1372 Shafi'i Tafsir al-Qur'an al-‘Azim A-Z

Exegesis
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. . . . . Law-
Ibn Mutawwaj 20/1417 Imami Minhaj aI-H|d_?ya fi Bayan centered
al-Bahrani Khamsumi’at al-Aya .
Exegesis
. Rawdat al-Nazir wa Jannat al- Legal
Ibn Qudama 620/1223 Hanbali Munazir fi Usul al-Figh Theory
Ibn Rashig 632/1234 Maliki | Lubab al-Mahsul fi ‘im al-Usul| =698
Theory
Law-
Ilkiya al-Harrasi 504/1110 Shafi‘i Ahkam al-Qur’an centered
Exegesis
Isma'il Haqqi 1127/1715 Hanafi Ruh al-Bayan fi Tafsir al-Qur’an E Sufi .
xegesis
Makki b. Abi Talib | 437/1045 Maliki Al-Hidaya ila Bulugh al-Nihaya Sufi
Exegesis
Law-
Migdad al-Suyuri 826/1422 Imami Kanz al-‘Irfan fi Figh al-Quran centered
Exegesis
Taysir al-Bayan li-Ahkam al- Law-
Muhammad al-Muzi‘i| 825/1422 Shafi'i y y, centered
Qur’an .
Exegesis
. Law-
Muhamm_ad b. al- 1067/1656 Zaydi Muntaha al-Maram fi Sharh Aygt centered
Qasim al-Ahkam E .
xegesis
Nizam aI-D|n. al- 728/1327 Shafii Ghara’ib al-Qur'an wa Ragha'ib| A-Z .
Naysaburi al-Furgan Exegesis
Law-
Sa'‘id al-Rawandi 573/1177 Imami Figh al-Qur’an centered
Exegesis
Siddiq Hasan al- Nayl al-Maram fi Tafsir Ayat Law-
d - 1307/1890 None y y centered
Qannuji al-Ahkam .
Exegesis
Al-Thamarat al-Yani‘a wa al- Law-
Yusuf al-Thula’i 832/1428 Zaydi centered

Ahkam al-Wadiha al-Qati‘a

Exegesis
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